Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


k/ 


•         • 


t 


\ 
$ 

\ 


f 


> 


f 

1 


•         • 


>s 


\ 


• 


I 


1 


t 


! 


AN 


ANALYTICAL   DIGEST 


OF  ALL 


THE  REPORTED  CASES 


DBCIDBD  IN  THB 


SUPREME  COURTS  OF  JUDICATURE  IN  INDIA, 


^       in  ffBB 


COURTS  OF  THB  HON.  BAST-Iljt>IA  COJMPANY, 

AND  ON  APPEAL  FROM  INDIA, 

'  BY  HER'mAJESTY  IN  COUNCIL. 


TOGETHER  WITH  AN  INTRODUCTION, 
NOTES,  ILLUSTRATIVE  AND  EXPLANATORY,  AND  AN  APPENDIX. 


i  WILLIAM  HfMORLEY, 


OF  THB  MIDDLE  TBMPLB,  BSQUIRB,  BARRISTER- AT- LAW, 
MBMBBR  OF  THB  ROTAL  ASIATIC  BOCIBTT,  AND  OF  THE  ASIATIC  SOCIETY  OF  PARIS. 


f< 


IF  IT  BE  ASKED  BpW  THB  LAW  SHALL  BB  ASCERTAINED  WHEN  PARTICULAR  CASES  ARE 
NOT  COMPRISED  UNDER  ANT  OF  THB  OBNBRAL  RULES,  THB  ANSWER  IS  THIS:  THAT 
WHICH  WBLL-INSTRUOTBD  BEAHMANS  PROPOUND  SHALL  BE  BEI^D  INOONTBSTABLB  LAW." 

MENUf  B.  xiL  ▼.  108. 


IN  TWO  VOLUMES. 


VOL.  I. 
CONTAINING  THB  INTRODUCTION  AND  THB  DIGEST. 


LONDON: 

W".  H.  ALLBN  AND  Co.,  LBADBNHALL  STREET  ; 
V   AND  R.  STEVENS  AND  G.  S.  NORTON,  26  BELL  YARD;  LINCOLN'S  INN, 

AND  194  FLEET  STREET ; 
OSTELL  AND  LEPAGE,  CALCUTTA. 


II  DCpC  L. 


• 


_f_  T 


# 
"  THE  DOCTRINE  OF  THE, LAW  TRBH  18  THIS  :  THAT  PRBCEDBNT8  AND  BULEI  MOST 
BE  FOLLOWED,  UNLESS  FLATLY  ABSURD  AND  UNJ08T  :  FOB  THOUGH  THEIR  REASON 
BB  NOT  OBVIOUS  AT  FIRST  TTEW,  TET  WE  OWE  SUCH  A  DBFERBNCE  TO  FORMER 
TIMES  AS  NOT* TO  SUFPOSIS  THAT  TH^T  ACTED VhoLLY  WITHOUT  CONSIDERATION. 
UPON  THE  WHOLE,  WB  MAT  TAKE  IT  AS  A  GENERAL  RULE,  '  THAT  TH|!  DECISIONS 
OF  THE  COURTS  OF  JUSTICE  ARE  THE  BYIDBNCB  OF  WHAT  IS  COMMON  LAW :'  IN  THE 
SAME  MANNER  AS,  IN  THE  CTYIL  LAW,  WHAT  THE  EMPEROR  HAD  ONCB  DETER- 
MINED WAS  TO  SERYB  FOR  A  GUIDE  FOR  THE  FUTURE." 

BbtdutoMfM  CommeMarie»f  Introd.  S4h;.  3. 


%tttnei»  at  fttationent'  9^aII. 

AND  REGISTERED  IN  INDIA  ACCORDING  TO  ACT  XX.  OF  1842 


LONDON:    PRINTED  BY  WILLIAM  WATTS, 
CROWN  COURT,  TBMFLB  BAR. 


•         * 


TO 

SIR  JAMES  WEIR  HOGG,  BARONET, 

M.P.,  F.R.A.S., 
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EAST-INDIA  COMPANY, 
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* 

Sir, 

To  no  one  could  the  following  pages 
be  so  appropriately  dedicated  as  to  yourself.  Your 
long  experience  as  a  Member  of  the  Bar  of  Calcutta, 
and  the  prominent  position  you  have  more  recently 
occupied  in  the  direction  of  the  affairs  of  India, 
renc^pr  you  peculiarly  qualified  to  form  an  opinion  of 
a  work  which  necessarily  embraces  the  different 
systems  for  the  administration  of  justice  in  our 
Eastern  Empire. 

I  submit  this  Digest  of  Cases  to  your  criticism, 
with  the  assurance  that  your  intimate  knowledge  of 
the  various  subjects  it  comprehends,  enabling  you  of 
all  others  most  fully  to  appreciate  the  numerous  dif- 
ficulties which  have  attended  its  com][)ilation,  will 
induce  you  to  look  with  a  favourable  eye  upon  its 
many  imperfections. 
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Of  these  imperfections  no  person  can  be  more 
conscious  than  myself.  I  trust,  nevertheless,  that 
I  may  at  least  have  facilitated  the  future  labours  of 
others,  and  thereby  have  contributed  somewhat 
towards  promoting  the  welfare  of  a  portion  of  the 
human  race  in  whom  I  have  ever  taken  the  deepest 
interest.  Your  already  expressed  opinion  of  the 
object  and  plan  of  my  undertaking  encourages  me  to 
hope,  that  however  inadequately  I  may  have  accom- 
plished my  task,  I  may  not,  in  this  respect,  be 
altogether  disappointed. 

I  have  the  honour  to  remain, 

Sib, 
Your  faithful  servant, 

WILLIAM  H.  MORLEY. 

November  1850. 

15  Serle  Street, 

Lincoln's  Inn. 
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INTRODUCTION. 


Every  one  who  has  attempted  the  study  of  the  Law  as 
administered  in  the  British  territories  iA  Iiidia  must  have 
felt,  and  will  be  ready  to  acknowledge,  the  want  of  elementary 
and  comprehensiye  works  treating  of  this  most  important 
subject. 

The  laws  themselves  are  so  diverse  and  complicated  in  their 
nature,  and  are  spread  over  such  a  multitude  of  volumes,  that, 
in  the  absence  of  such  works,  a  long  course  of  laborious  inves- 
tigation and  patient  study  becomes  requisite,  before  the  student 
can  see  his  way  through  the  mass  of  legislation,  which  must 
appear  to  all,  at  the  outset,  an  impenetrable  chaos. 

It  is  true  that  the  Regulations  and  the  Acts  of  the  Legisla- 
tive Council  of  India  have  been  printed  and  published,  and 
that  various  treatises  on  native  law,  both  by  European  authors 
and  in  translations  from  the  works  of  Hindu  and  Muhammadan 
lawyers,  have  appeared  at  different  times.  The  Regulations, 
however,  are  frequently  vague,  and  not  easily  to  be  construed, 
and  from  their  voluminousness,  and  the  manner  in  ^hich  they 
are  framed,  are  always  difficult  of  reference  ;  whilst,  with 
regard  to  the  native  laws,  a  difficulty  arises,  on  the  other  hand, 
from  the  paucity  of  the  materials,  and  still  greater  obstacles 
present  themselves  on  the  ground  of  obscurity.  The  works  on 
native  law  by  European  writers  are  unfortunately  few  in  num- 
ber ;  and  those  translated  from  the  original  languages,  though 
more  numerous,  are,  from  their  nature,  not  calculated  to  be  of 
much  assistance  to  a  beginner :  the  latter  class  treat  of  the 
doctrines  of  different  schools,  in  many  instances  totally  opposed 
to  each  other,  without  adverting  to  the  distinction ;  they  abound 
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miit  subtleties  of  reasoning  supporting  contradictory  interprc 
tations  of  the  texts  of  the  ancient  lawgivers  ;  and  they  are  i 
every  case  couched  in  terms  difficult  to  be  understood,  unlee 
after  a  long  acquaintance  with  the  method  pursued  by  th 
Indian  jurists  in  treating  of  legal  subjects,  and  some  prelimi 
nary  knowledge  of  those  religious  systems  with  which  the  law 
are  intimately  connected,  and  of  which,  in  fact,  they  form  ai 
integral  part. 

Thus  this  want  of  elementary  books  presents  a  serious  diffi 
culty  at  the  very  commencement  of  the  legal  education  c 
those  destined  to  exercise  judicial  functions  in  India ;  anc 
were  it  not  for  the  system  of  progressive  advancement,  whicl 
wisely  assigns  the  lighter  labour  and  the  more  limited  autho 
rity  to  those  newly  arrived  in  that  country,  would  long  sine 
have  been  productive  of  consequences  totally  subversive  o 
justice,  and  fatal  to  our  interests. 

The  system  of  progressive  advancement  to  which  I  hav( 
alluded,  has,  it  is  true,  by  granting  time  for  the  gradua 
acquirement  of  the  laws  by  study  on  the  spot,  and  for  th< 
accumulation  of  knowledge  by  actual  experience,  in  proportioi 
to  the  increasing  duties  which  the  judicial  officers  are  called  upoi 
to  perform,  supplied,  to  some  extent,  the  absence  of  faciUtiei 
for  preliminary  study.  But  it  must  not  be  concluded  from  thi 
that  such  facilities  are  unnecessary.  It  cannot  be  disputec 
that  men  have  succeeded  very  well,  and  have  become  distin* 
guished  as  Judges  and  Magistrates,  without  having  turned 
their  attention  to  the  laws  of  India  previously  to  their  going  tc 
that  country;  but  no  one  can  say  how  much  greater  mighl 
have  been  their  success,  or  how  much  sooner  they  might  hav€ 
attained, the  same  distinction,  had  the  study  of  those  lawf 
formed  a  part  of  their  early  education. 

The  Judges  of  Her  Majesty^s  Courts  of  Judicature,  in  nearly 
every  instance,  arrive  in  India  totally  unacquainted  with  more 
than  one  branch  of  the  laws  which  they  are  called  upon  to 
administer,  and  frequently  return  to  England  before  they  have 
had  time  to  acquire  the  requisite  knowledge,  either  by  study 
or  experience.  They  are  appointed  at  a  more  advanced  age 
than  the  civil  servants  of  the  Honourable  East-India  Company; 
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their  time  is  fiilly  occupied;  and  though  they  certainly  possess 
the  advantage  of  a  legal  education  in  this  country,  they  have 
for  these  reasons  fewer  opportunities  of  gaining  information, 
with  respect  to  the  native  systems  of  law,  than  those  enjoyed 
by  the  Judges  of  the  Sudder  and  Mofiissil  Courts,  and  must 
consequently  feel  in  a  greater  degree  the  absence  of  works 
affording  such  information. 

Almost  all  the  European  authors  who  have  written  upon 
Indian  law  have  principally  devoted  their  attention  to  theories ; 
each  writer  dilating  upon  the  course  which  he  conceives  ought 
to  be  pursued  in  legislating  for  India,  and  neglecting  to  de- 
scribe the  system  which  has  been  adopted,  and  the  laws  as 
they  now  exist. 
^  Taking  all  these  circumstances  into  consideration,  it  will  at 

once  be  evident  that  any  work  tending  to  render  the  know- 
ji       ledge  of  the  actual  law  of  British  India  more  readily  accessible 
must  be  productive  of  advantage. 

Several  years  since  I  contemplated  an  attempt  to  supply 
such  a  work ;  but  I  soon  found  that  one  great  source,  from 
which  fixed  principles  must  mainly  be  derived,  was  extremely 
difficult  of  access.  I  allude  to  the  decisions  of  competent 
Courts,  illustrating  the  doctrines  laid  down  in  the  text  books, 
and  fixing  with  certainty  the  doubtful  points  which  have  arisen 
as  to  the  interpretation  of  the  various  codes. 

The  published  collections  of  these  decisions  are  compara- 
tively few  in  number ;  many  of  them  are  not  procurable  with- 
out great  difficulty ;  and  in  most  instances  they  are  destitute 
of  adequate  Indices  to  direct  the  attention  of  the  reader  to 
the  sought-for  point. 

Having  in  my  possession  a  large,  and,  I  believe,  a  perfect 
collection  of  the  printed  decisions,  as  well  as  a  number  of 
MS.  notes  of  cases  and  judgments,  I  accordingly  determined 
that  I  could  not  employ  my  time  more  usefully  than  in  com- 
pleting and  publishing,  in  the  first  instance,  an  Analytical 
Digest,  which  I  had  already  commenced  for  my  own .  use,  and 
which  should  contain  all  the  decided  cases  I  could  procure, 
arranged  under  appropriate  titles  for  reference. 

The  following  work  is  the  result  of  my  labours.     It  does  not 
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pretend  to  be  of  so  comprehensive  a  nature  as  the  Digests  of 
English  cases  in  use  in  this  country,  the  comparative  scarcity 
of  pHblished  Reports  not  admitting  of  the  full  illustration  of 
each  particular  title  ;  but  it  comprises  all  the  cases  that  are 
included  in  the  list  of  works  cited  in  the  sixth  section  of  this 
Introduction,  with  the  exception  only  of  some  few  of  the  later 
decisions,  which  came  into  my  hands  when  the  Digest  was  sent 
to  press ;  and  contains,  in  addition,  a  largo  number  of  most 
important  decisions  in  the  Supreme  Courts  at  Calcutta  and 
Bombay,  which  are  now  published  for  the  first  time  from  the 
note  books  of  learned  Judges  of  those  Courts. 

Although  a  Digest  of  Cases  be  not  strictly  an  elementary 
work,  it  is  still  one  of  an  eminently  practical  nature ;  and  by 
exhibiting  at  once,  so  far  as  the  decisions  extend,  the  actual 
state  of  the  law  in  India,  it  may  be  regarded  as  in  some  mea- 
sure supplying  the  place,  if  not  as  the  necessary  precursor,  of  a 
more  full  and  detailed  exposition  of  such  law. 

The  utility  of  a  work  of  this  nature  will  not  be  questioned 
by  any  lawyer,  more  especially  with  relation  to  India,  where 
we  have  to  deal  with  questions  arising  on  points  of  law  pecu- 
liar to  the  country,  and  frequently  depending  entirely  upon 
usage.  Such  a  work  presents  at  one  view  the  constructions, 
opinions,  and  decisions  of  the  most  competent  persons  in  all 
doubtftd  matters  ;  and,  if  perfectly  carried  out,  and  sufficient 
materials  were  brought  to  the  task,  would,  at  one  and  the 
same  time,  ofifer  to  the  student  a  running  commentary  on  the 
doctrines  laid  down  in  the  text  books  and  the  enacted  law  of 
India,  and,  to  the  practitioner  and  the  Judge,  data  upon  which 
both  argument  and  decision  might  be  founded  with  safety. 

So  long  ago  as  the  year  1813  Mr.  Dorin  remarked  on  the 
necessity  of  establishing  the  authority  of  precedent  in  India  in 
the  following  words — "I  think  it  should  be  enacted  by  a 
Regulation,  that,  from  a  given  period,  the  judgments  of  the 
Court  shaU  be  considered  as  precedents  binding  upon  itself 
and  on  the  inferior  Courts  in  similar  cases  which  may  arise 
thereafter.  This  will  have  the  effect  of  making  the  superior 
Courts  more  cautious,  and  of  introducing  something  like  a 
system  for  the  other  Courts,  the  want  of  which  is  now  very 
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much  felt/'  Again,  he  says,  ^'  Hitherto  it  has  not  been  much 
the  custom  to  refer  to  precedent ;  and  for  aught  the  Judges  of 
the  Court  may  know,  the  same  points  may  have  been  decided 
over  and  over  again,  and  perhaps  not  always  the  same  way. 
It  is  obvious,  that  having  sometMng  like  a  system  estabUshed 
would  tend  to  abridge  the  labours  of  the  Civil  Courts.'^  ^ 

Although  decided  cases  are  now  occasionally  referred  to  in 
the  Courts  as  precedents,  it  is  by  no  means  a  general  prac- 
tice; and  though  this  is  to  be  deplored,  it  may  be  in  some 
measure  accounted  for,  by-  the  difficulty  which  exists  in  con- 
sulting the  Reports  to  which  I  have  already  alluded.  It  is 
obvious  that  the  employment  of  a  Digest  of  Cases  removes  this 
difficulty. 

It  appears  to  me,  that  in  no  instance  is  the  maxim  '^  stare 
decisis"  so  imperative  or  so  peculiarly  adapted  to  the  circum- 
stance as  when  applied  to  the  laws  administered  in  India,  since 
the  practice  of  the  Courts  is  unsettled,  and  not  easily  to  be  ascer- 
tained, and  in  some  instances  their  jurisdiction  is  ill-defined,  and 
encompa^ed  with  doubt  and  difficulty ;  whilst  in  questions  of 
Native,  and  especially  of  Hindu  law,  a  reference  to  the  law 
officers  is  generally  unsatisfactory.  In  speaking  of  such  refe- 
rences. Sir  WUliam  Jones  long  since  observed — "  I  could  not 
with  any  conscience  concur  in  a  decision  merely  on  the  written 
opinion  of  native  lawyers,  in  any  cause  in  which  they  could 
have  the  remotest  interest  in  misleading  the  Court ;  nor,  how 
vigilant  soever  we  might  be,  would  it  be  very  difficult  for  them 
to  mislead  us;  for  a  single  obscure  text,  explained  by  them- 
selves, might  be  quoted  as  express  authority,  though  perhaps 
in  the  very  book  from  which  it  was  selected  it  might  be  dijBFe- 
rently  explained,  or  introduced  only  for  the  purpose  of  being 
exploded.''^  And  again.  Sir  Francis  Macnaghten  says,  alluding 
to  the  Pandits — "Native  lawyers  may  not  be  deserving  of 
the  blame  which  is  imputed  to  them ;  but  there  are  instances 
of  their  partiality  and  tergiversation,  which  cannot  be  palliated 
or  denied.      Nothing  but  an  ascertainment  of  the  law  can 

'  Selections  firom  the  Records  of  the  East-India  House,  Vol.  II.  p.  %. 
^  Letter  from  Sir  W.  Jones,  dated  March  19,  1788.      Sir  W.  Jones' 
Works,  Vol.  III.  p.  74.*    4to.     Lond.  1799. 
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prove  a  corrective  of  this  eviL'^^  There  can  be  no  doubt  but 
that  the  native  law-officers,  as  a  body,  are  both  learned  and 
respectable,  and  far  above  suspicion  of  corruption ;  but  a  mere 
knowledge  of  texts,  however  extensive  such  knowledge  may  be, 
is  most  often  quite  insufficient  for  the  purpose  of  arriving  at  a 
conclusion;  and  it  is  perhaps  too  much  to  expect  from  an 
Indian  education,  that  liie  law-officers  should  possess  and  exer- 
cise the  discrimination  and  impartiality  which  belong  more 
nearly  to  the  province  of  a  Judge.  *^  The  interminable  and 
troubled  sea  of  Hindu  jurisprudence,^'  says  an  accomplished 
author,  '^  is  sure  to  present  something  for  the  support  of  any 
opinion  which  it  may  be  desirous  to  keep  afloat  for  the  purpose 
of  temporary  convenience^" — and  thus  the  ignorance  or  par- 
tiality of  the  law-officers  may  always  be  supported,  and  seem- 
ingly justified,  by  quotations  firom  the  commentators,  which, 
taken  separately,  are  perhaps  diametrically  opposed  to  the 
actual  true  state  of  the  law,  only  to  be  ascertained  by  fuller 
investigation  and  a  comparison  of  all  the  conflicting  authorities. 
The  last-mentioned  writer  gives  it  as  his  deliberate  opinion 
that  ''the  speculations  of  conmientators  have  done  much  to 
unsettle  the  Hindu  law ;  and  the  venality  of  the  Pundits  has 
done  more.'*  And  again,  "  to  the  Pundits  is  chiefly  attribu- 
table the  perplexity  of  the  system  which  it  is  their  province  to 
expound.''* 

These  inconveniences  of  a  reference  to  the  native  law- 
officers  would  in  a  great  measure  be  obviated  by  the  existence 
of  a  Digest  of  Decisions,  which  would  frequently  supersede,  and 
generally  controul,  such  a  reference ;  since  in  all  cases  where  a 
point  of  native  law  has  been  already  determined  by  men  who 
have  made  the  study  of  that  law  the  work  of  their  lives,  and 
who  have  brought  to  the  task  the  advantages  of  a  liberal  edu- 
cation, such  determination  would  at  once  present  itself,  and  be 


1  Sir  Francis  Macnaghten's  Considerations  on  the  Hindd  Law,  Pref. 
p.  zi. 

'  Sir  W.  Macnaghten's  Principles  and  Precedents  of  Moohummudan 
Law,  Pref.  p.  xx.  note. 

'  Sir  W.  Macnaghten's  Principles  and  Precedents  of  Hindti  Law, 
Vol.  I.  Pref.  pp,  iv,  v. 
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sufficient  to  fix  the  vacillating  mind  of  a  doubting  Judge ; 
whilst,  the  native  law-officers  would  hesitate  before  they  ad- 
vanced opinions,  or  quoted  authorities,  at  variance  with  the  prin- 
ciples laid  down  by  European  Judges  of  established  reputation 
as  native  lawyers.  No  one  will  for  a  moment  dispute,  that  in 
any  question  of  Hindu  law  the  word  of  the  illustrious  Henry 
Colebrooke  is  worth  the  exposition  of  a  thousand  Pandits. 

Thus  a  sufficiently  perfect  Digest  of  Cases  would  become, 
not  only  a  guide  for  the  Judge  and  those  who  practise  in  the 
Courts,  but  a  check  upon  the  law-officers,  and  a  touchstone  of 
their  knowledge  and  honesty,  which  might  be  in  the  hands  of 
every  one. 

The  practice  of  abiding  by  precedent  is  perfectly  recognized 
both  by  the  Hindu  and  the  Muhammadan  laws.  The  text  of 
Menu — ^^  If  it  be  asked,  how  the  law  shall  be  ascertained,  when 
particular  cases  are  not  comprised  under  any  of  the  general 
rules,  the  answer  is  this  :  That  which  well-instructed  Brahmans 
propound  shall  be  held  incontestable  law^^' — ^is,  to  the  Hindu, 
divine  authority  for  deferring  to  precedent ;  and  it  is  perhaps 
solely  on  account  of  the  metaphysical  tendency  of  the  Indian 
mind,  which  has  always  interfered  with  the  mere  practical 
record  of  mundane  matters,  that  we  do  not  possess  collections 
of  decisions  by  the  more  ancient  lawyers,  which  would  have 
been  in  most  cases  as  conclusive,  as  they  would  be  desirable  in 
all.  With  regard  to  the  Muhammadan  law,  one  of  its  chief 
foundations,  the  Sunnah  and  Hadis,  may  be  looked  upon  as 
one  great  body  of  precedent,  a  large  portion  consisting  of  deci- 
sions passed  by  the  Prophet  on  questions  relating  to  the  religion 
and  law  which  he  promulgated.  In  addition  to  this,  the 
numerous  collections  of  the  Fatwas  of  celebrated  lawyers  form 
a  mass  of  precedent  hardly  surpassed,  in  bulk  at  least,  in  the 
legal  literature  of  any  nation,  and  constantly  referred  to  as 
authoritative  in  all  Muhammadan  Courts  of  Justice. 

I  may  be  excused  in  thus  insisting  upon  the  use,  and 
dwelling  upon  the  appUcation,  of  a  Digest  of  Cases,  inasmuch  as 
no  such  work,  so  far  as  the  law  of  India  is  concerned,  exists  at 


Menu,  Book  xii.  v.  108. 
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present ;  and  most  probably  many  of  the  Judges,  and  a  large 
majority  of  the  practitioners,  in  the  Courts  where  that  law  is 
administered,  are  unaware  of  the  infinite  utility  and  saving  of 
time  and  labour  which  has  resulted  from  the  extensive  intro- 
duction of  works  of  the  same  nature  in  this  country.  I  humbly 
hope  that  my  imperfect  attempt  at  supplying  the  deficiency  in 
India  may  be  partially  productive  of  the  same  benefits,  and 
render  a  similar  pre&tory  description  unnecessary  on  the 
future  appearance  of  works  of  a  like  description. 

In  this  Introduction  to  the  Digest,  in  order  that  the  reader 
may  more  fully  understand  the  arrangement  of  the  work,  and 
the  application  of  the  cases,  it  will  be  necessary  to  give  an 
account  of  the  Courts  of  Judicature  in  India  ;  of  the  manner 
in  which  Appeals  from  those  Courts  are  instituted  and  prose- 
cuted to  a  hearing  before  the  Judicial  Committee  of  the  Privy 
Council  in  England ;  and  of  the  different  laws  administered  in 
the  various  Courts. 

For  this  purpose  I  shall  divide  the  subject  matter  of  the 
following  pages  into  six  distinct  sections,  giving  the  history  of 
the  Courts  of  Judicature,  and  the  systems  for  the  administra- 
tion of  justice,  from  their  origin  down  to  the  present  time,  and 
a  detailed  account  of  the  actual  constitution  of  the  Courts,  and 
their  powers  and  jurisdictions  as  they  now  exist.  The  subject 
of  Appeals  to  England,  and  the  laws  peculiar  to  India,  will  also 
be  treated  historically  ;  and,  in  addition,  I  shall,  in  the  former 
case,  enter  fully  into  the  mode  of  procedure  in  this  country  with 
regard  to  Appeals  to  Her  Majesty  in  Council ;  and  in  the 
latter,  at  the  risk  of  prolixity,  I  shall  describe  at  some  length 
the  sources  whence  the  native  laws  are  derived,  and  the  works 
from  which  a  knowledge  of  them  may  be  most  readily  attained. 
I  shall  conclude  by  enumerating  the  different  collections  of 
Reports  which  have  furnished  the  materials  for  the  Digest,  and 
describe  the  plan  I  have  adopted  in  the  general  arrangement 
of  the  work. 

Before  entering  upon  the  particular  description  of  the  Courts, 
it  will  be  as  well  to  premise  that  the  inhabitants  of  India  may, 
for  judicial  purposes,  be  classed  into— 
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1.  British-European  subjects  and  their  legitimate  descen- 
dants. 

2.  Hindus. 

3.  Muhammadans. 

4.  Other  proper  natives  of  Asia,  being  neither  Hindus, 
Muhammadans,  nor  Christians. 

5.  Portuguese,  Armenian,  and  other  Christians,  of  native  or 
foreign  extraction,  together  with  half-casts,  or  illegitimate 
children  of  British  subjects  by  native  mothers. 

The  Courts  in  which  civil  and  criminal  justice  is  administered 
to  these  several  classes  are  of  two  distinct  descriptions,  viz.— 

1.  The  Courts  established  under,  and  by,  the  Statutes  and 
Charters  of  Justice  granted  by  Royal  authority,  and  which  are 
presided  over  by  Judges  appointed  by  Her  Majesty.  These 
are  commonly  called  the  Queen's  Courts. 

2.  The  Courts  estabUshed  by  the  authority  of,  and  presided 
over  by  Judges  appointed  by,  the  Honourable  Bast-India  Com- 
pany, and  which  are  usually  denominated  the  Sudder  and 
Mofussil  Courts,  the  Company^s  Courts,  or  the  Courts  for  the 
Provinces. 

I  shall  treat  of  these  two  descriptions  of  Courts  respectively 
in  separate  sections. 

I.  HER  MAJESTY'S  COURTS  OF  JUDICATURE. 

1.  The  Supreme  Courts  of  Judicature. 

(1)  History  of  the  Supreme  Courts,  their  Powers,  and 

Jurisdiction. 

The  earliest  power  emanating  from  the  Crown  for  the  ad- 
ministration of  justice  in  India  dates  as  far  back  as  the  reign 
of  James  I.,  who,  by  Charter  granted  in  the  year  1622,  autho- 
rised the  East-India  Company  to  chastise  and  correct  all 
English  persons  residing  in  the  East  Indies  and  committing 
any  misdemeanour,  either  with  martial  law  or  otherwise. 

The  first  authority,  however,  for  the  introduction  of  British 
law  into  India  was  granted  by  Charles  IL,  who,  by  Royal 
Charter  dated  the  3d  of  April  1661,  gave  to  the  Governor 
and  Council  of  the  several  places  belonging  to  the  Company  in 
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the  East  Indies  power  to  exercise  therein  civil  and  criminal 
jurisdiction  ^'  according  to  the  laws  of  the  kingdom ;''  and  in 
the  subsequent  grants  to  the  Company  of  the  islands  of  Bom- 
bay and  St.  Helena,  in  the  years  1669  and  1674,  the  Company 
were  empowered  to  make  laws  and  constitutions  for  the  good 
goyemment  of  the  islands  and  their  inhabitants ;  and  to  im- 
pose punishments  and  penalties,  extending  to  the  taking  away 
life  or  member  when  the  quality  of  the  offence  should  require 
it,  so  that  the  punishment  and  penalties  were  consonant  to 
reason,  and  not  repugnant  to,  but  as  near  as  might  be  agree- 
able to  the  laws  of  England.  The  Groyemor  and  Company,  or 
Goyemor  and  Committees  of  the  Company,  were  also  em- 
powered to  appoint  Goyemors  and  other  agents  for  the  said 
islands,  to  be  invested  with  a  power  of  ruling,  correcting,  and 
punishing  His  Majesty's  subjects  in  the  said  islands,  according 
to  justice,  by  Courts,  Sessions,  and  other  forms  of  judicature, 
like  those  established  in  England,  by  such  Judges  and  officers 
as  should  be  delegated  for  that  purpose. 

An  amended  Charter  was  granted  by  Charles  II.  to  the 
Company  in  1683,  which  empowered  the  Governor  and  Council 
to  establish  Courts  of  Judicature  at  such  places  as  they  might 
appoint,  to  consist  of  one  person  learned  in  the  civil  laws,  and 
two  merchants,  and  to  decide  according  to  equity  and  good 
conscience,  and  according  to  the  laws  and  customs  of  merchants. 

These  provisions  were  continued  in  the  Charter  granted  by 
James  11.  in  1686 ;  and  a  similar  power  was  given  to  the  new 
East-India  Company  by  the  Charter  of  the  10th  William  III., 
granted  in  Sept.  1698. 

In  the  year  1726  the  Court  of  Directors  represented  by 
petition  to  King  George  the  First — "  That  there  was  great  want 
at  Madras,  Fort  William,  and  Bombay,  of  a  proper  and  compe- 
tent power  and  authority  for  the  more  speedy  and  effectual 
administering  of  justice  in  civil  causes,  and  for  the  trying  and 
pxmishing  of  capital  and  other  criminal  offences  and  misde- 
meanours.'^ Accordingly,  the  then  existing  Courts  were  super- 
seded, and  the  East-India  Company  were  empowered  by  Koyal 
Charter,  granted  in  1726  the  13th  year  of  tJie  reign  of  King 
George  I,  to  establish  at  each  of  the  three  settlements  a 
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Courts  consisting  of  a  Mayor  and  nine  Aldermen,  to  be  a  Court 
of  Record,  and  to  try,  hear,  and  determine  all  civil  suits,  actions, 
and  pleas  between  party  and  party.  From  these  Courts  an 
appeal  lay  to  the  Governors  and  Councils,  and  thence  to  the 
King  in  Council,  in  causes  involving  sums  above  the  amount 
of  1000  pagodas.^  This  same  Charter  also  constituted  Courts 
of  Oyer  and  Terminer  at  each  settlement,  consisting  of  the 
Governors  and  Councils,  for  the  trial  of  all  offences,  except  high 
treason,  committed  within  the  town«  of  Madras,  Bombay,  and 
Calcutta,  or  within  any  of  the  Factories  subordinate  thereto,  or 
within  ten  miles  of  the  same  ;  and  the  Governors  and  Councils 
were  constituted  Justices  of  the  Peace,  and  were  authorised 
to  hold  Quarter  Sessions.  Under  this  Charter  all  the  common 
and  statute  law  at  that  time  extant  in  England  was  introduced 
into  the  Indian  Presidencies.^ 

The  Mayor's  Court,  which  had  been  established  at  Madras, 
was  abolished  on  the  capture  of  that  place  by  the  French 
under  Labourdonnais  in  the  year  1746  ;  but  the  town  having 
been  restored  to  the  English  in  1749  by  the  treaty  of  Aix-la- 
Chapelle,  the  Directors  of  the  East-India  Company  represented 
to  the  King  in  Council  that  ^'  it  would  be  a  great  encourage- 
ment to  persons  to  come  and  settle  at  that  place,  if  a  proper 
and  competent  judicial  authorilPjr  were  established  there  ;'' 
and  further,  that  it  had  been  found  by  experience  that  there 
were  some  defects  in  the  Charter  of  1 726. 

Under  these  circumstances,  King  George  II.  granted  a  new 
Charter  in  the  year  1763,  re-establishing  the  Mayors^  Courts 
at  Madras,  Bombay,  and  Calcutta,  with  some  not  very  mate- 
rial alterations.     By  this  Charter  these  Courts  were  limited  in 


*  This  is  the  earliest  ase  of  the  word  p<igoda,  applied  as  a  designation  of 
valae  in  money  out  of  the  limits  of  Madras.  It  afterwards  found  its  way 
into  the  Bengal  Charter  of  Justice,  although  the  pagoda  is  a  Madras  coin, 
and  was  never  at  any  time  current  in  Bengal  The  amount  appealable  to 
the  Sovereign  in  Council  has  been  altered,  and  fixed  at  the  sum  of  10,000 
Company's  rupees  for  all  the  Courts  in  India,  by  the  Order  in  Council  of 

the  10th  of  April  1838. 

*  Clarke's  Rules  and  Orders  of  the  Supreme  Court  of  Judicature  at 
Fort  William  in  Bengal,  Pref.  p.  iv.  8vo.  Calc.  1829. 
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their  civil  jurisdiction  to  suits  between  persons  not  Natives  of  the 
said  several  towns ;  and  suits  between  Natives  were  directed  not 
to  be  entertained  by  the  Mayor's  Courts,  unless  by  consent  of  the 
parties.  The  jurisdiction  of  the  Government  Courts  in  crimi- 
nal cases  was  also  limited  to  offences  committed  within  the 
several  towns  and  the  Factories  or  places  subordinate  thereto, 
omitting  the  words,  "  or  within  ten  miles  of  the  same,''  con- 
tained in  the  previous  Charter.  At  the  same  time,  and  by  the 
same  Charter,  Courts  of  Bequests  were  established  at  Madras, 
Bombay,  and  Fort  WilUam,  for  the  determination  of  suits 
involving  small  pecuniary  amounts.  These  last  Courts  will  be 
treated  of  separately. 

The  Seventh  Report  of  the  Committee  of  Secrecy,  appointed 
to  inquire  into  the  state  of  the  East-India  Company,  after  a 
detailed  description  of  the  Courts  of  Judicature  in  Bengal, 
observes  upon  the  constitution  and  defects  of  the  Mayors' 
Court,  and  remarks,  "  that  although  it  is  bound  to  judge,  at 
least  where  Europeans  are  concerned,  according  to  the  laws  of 
England,  yet  the  Judges  are  not  required  to  be,  and  in  &ct 
have  never  been,  persons  educated  in  the  knowledge  of  those 
laws  by  which  they  must  decide  ;  and  that  the  Judges  were 
justly  sensible  of  their  own  deficiency ;  and  that  they  had  there- 
fore frequently  applied  to  the  Court  of  Directors  to  lay  particular 
points  respecting  their  jurisdiction  before  counsel,  and  to  trans- 
mit the  opinion  of  such  counsel  to  be  the  guide  of  their  conduct" 

Upon  this  Report  the  13th  Geo.  III.  c.  63,  was  passed.  The 
Bill  had  met  with  considerable  opposition  on  the  part  of  the 
Company,  but  such  opposition  was  fruitless  :  it  was  carried  by 
an  overwhelming  majority  in  the  House  of  Commons  on  the 
10th  of  June  1773,  and  on  the  20th  of  June  it  passed  the 
Lords  without  opposition,  and  received  the  Royal  Assent  on 
the  following  day.  The  13th  section  of  this  Statute  em- 
powered His  Majesty  to  erect  and  establish  a  Supreme  Court 
of  Judicature  at  Fort  William  in  Bengal,  to  consist  of  a  Chief 
Justice  and  three  other  Judges,  being  barristers  of  England  or 
Ireland  of  not  less  than  five  years'  standing,  to  be  named  and 
appointed  from  time  to  time  by  His  Majesty,  his  heirs  and 
successors.     The  same  section  declared  that  the  said  Supreme 
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Court  should  have  full  power  and  authority  to  exercise  and  per- 
form all  Civil,  Criminal,  Admiralty,  and  Ecclesiastical  jurisdic- 
tion ;  and  to  form  and  establish  such  rules  of  practice,  and 
such  rules  for  the  process  of  the  said  Court,  and  to  do  all  such 
other  things  as  should  be  found  necessary  for  the  administra- 
tion of  justice  and  the  due  execution  of  all  or  any  of  the 
powers  which,  by  the  said  Charter,  should  or  might  be  granted 
or  committed  to  the  said  Court ;  and  also  should  be  at  all 
times  a  Court  of  Record,  and  should  be  a  Court  of  Oyer  and 
Terminer,  and  Gaol  Delivery,  in  and  for  the  said  town  of  Cal- 
cutta and  Factory  of  Fort  WiUiam  in  Bengal  aforesaid,  and 
the  limits  thereof,  and  the  Factories  subordinate  thereto.  The 
Govemor-Greneral  and  Council,  and  the  Judges  of  the  Supreme 
Court,  were,  by  the  38th  section  of  the  same  Act,  authorised  to 
act  as  Justices  of  the  Peace,  and  to  hold  Quarter  Sessions. 

The  Supreme  Court  of  Judicature  at  Fort  WiUiam  in  Bengal 
was  accordingly  established  under  the  above  Statute,  by  Royal 
Charter  dated  the  26th  of  March  1774;  and  it  is  under  this 
Charter  that  the  Supreme  Court  is  now  held.  The  Bengal 
Charter  of  Justice  will  be  found  inserted  in  the  second  volume 
of  this  work  ;  but  it  will  be  useful  here  to  state  shortly  some 
of  its  provisions.  By  the  13th  section,  the  Supreme  Court  at 
Calcutta  was  empowered  to  try  and  determine  all  actions  and 
suits  arising  in  Bengal,  Behar,  and  Orissa,  and  all  pleas,  real, 
personal,  or  mixed,  arising  against  the  United  Company  and 
the  Mayor  and  Aldermen  of  Calcutta,  and  against  any  of  the 
King's  subjects  resident  in  Bengal,  Behar,  and  Orissa,  or  who 
should  have  resided  there,  or  should  have  debts,  eflFects,  or 
estates,  real  or  personal,  within  the  same,  and  against  the  exe- 
cutors and  administrators  of  such  subjects,  agdagainst  any  other 
person  who  should  at  the  time  of  such  action  being  brought,  or 
when  any  action  should  have  accrued,  be  or  have  been  employed 
in  the  service  of  the  said  Company,  or  the  said  Mayor  and 
Aldermen,  or  of  any  other  of  the  King's  subjects,  and  against 
all  other  persons,  inhabitants  of  India,  residing  in  Bengal, 
Behar,  or  Orissa,  upon  any  contract  or  agreement  in  writing 
with  any  of  the  King's  subjects,  where  the  cause  of  action  should 
exceed  the  sum  of  500  current  rupees,  and  when  such  inha- 
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bitants  should  have  agreed  in  the  said  contract,  that,  In  case  o 
dispute,  the  matter  should  be  determined  in  the  said  Supreme 
Court.  The  same  section  limited  the  jurisdiction  thus  given  aj 
follows  ;  viz.  that  the  said  Court  should  not  try  any  suit  againsi 
any  person  who  should  never  have  been  resident  in  Bengal 
Behar,  or  Orissa,  or  against  any  person  who  should,  at  the  time 
of  action  brought,  be  resident  in  Great  Britain  or  Ireland,  un- 
less such  suit  or  action  against  such  person  so  then  resident  ir 
Great  Britain  or  Ireland  should  be  commenced  within  two  yean 
aflter  the  cause  of  action  arose,  and  the  sum  to  be  recoverec 
should  not  be  of  greater  value  than  30,000  rupees.  By  thi 
1 8th  section  of  the  Charter  the  Supreme  Court  was  constituted 
a  Court  of  Equity,  as  the  Court  of  Chancery  in  England.  The 
19th  section  constituted  it  a  Court  of  Oyer  and  Terminer,  and 
Gaol  Delivery,  for  Calcutta  and  Fort  William,  and  the  Factories 
subordinate  thereto,  with  power  to  summon  grand  and  peti< 
juries,  and  to  administer  criminal  justice  as  in  the  Courts  oi 
Oyer  and  Terminer  in  England,  giving  it  jurisdiction  over  all 
offences  committed  in  Bengal,  Behar,  and  Orissa,  by  any  subject 
of  His  Majesty,  or  any  person  in  the  service  of  the  United  Com- 
pany, or  of  any  of  the  King's  subjects.  The  22d  section 
empowered  the  Supreme  Court  to  exercise  Ecclesiastical  juris- 
diction in  Bengal,  Behar,  and  Orissa,  as  the  same  was  exercised  in 
the  diocese  of  London,  and  to  grant  probates  and  administra- 
tions to  the  estates  of  British  subjects  dying  within  the  said 
provinces.  The  25th  section  empowered  the  Court  to  appoint 
guardians  of  infants  and  of  insane  persons,  and  of  their  estates ; 
and  by  the  26th  section  the  said  Supreme  Court  was  appointed 
to  be  a  Court  of  Admiralty  in  and  for  the  provinces  of  Bengal, 
Behar,  and  Orissa,  and  to  hear  and  determine  all  causes  and 
matters,  civil  and  maritime,  and  to  have  jurisdiction  in  crimes 
maritime,  according  to  the  course  of  the  Admiralty  in  Eng- 
land. An  appeal  lay,  under  sections  30 — 33,  from  the  deci- 
sions of  the  Supreme  Court  at  Fort  William  to  the  King  in 
Council.  This  portion  of  the  Charter  will  be  more  particularly 
noticed  hereafter  in  the  section  treating  of  Appeals  from  the 
Courts  in  India  to  this  country. 

Shortly  after  the  grant  of  this  Charter  arose  those  unfortu- 
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nate  contentions  between  the  Grovemor-Oeneral  and  Council 
and  the  Judges  of  the  Supreme  Court  at  Calcutta,  which,  who- 
ever may  have  been  in  the  wrong,  were  certainly  very  discre- 
ditable to  both  parties.  The  unanimity  which  existed,  however, 
between  the  disputants  in  every  measure  throughout  these 
unhappy  disagreements,  proves  that  the  difference  arose,  not 
from  personal  feeUngs,  or  from  a  desire  of  an  undue  extension 
of  their  several  powers,  but  from  a  defect  in  the  law,  arising 
from  the  obscurity  of  the  Statute,  of  which  it  has  been  well 
remarked,  ''that  the  Legislature  had  passed  the  Act  of  the 
13th  Geo.  III.  c.  63,  without  fully  investigating  what  it  was 
that  they  were  legislating  about ;  and  that  if  the  Act  did  not 
say  more  than  was  meant,  it  seemed  at  least  to  have  said  more 
than  was  well  understood.'^  * 

The  Legislature  accordingly  intervened ;  and,  by  the  preamble 
to  the  21st  Geo.  III.  c.  70,  and  sections  2,  8,  9,  and  10,  of 
that  Act,  explained  and  delGined  the  jurisdiction  of  the  Su- 
preme Court,  declaring  that  the  said  Court  had  no  jurisdiction 
over  the  Govemor-Greneral  and  Council  for  any  act  or  order 
made  or  done  by  them  in  their  public  capacity;  that  if  any 
Natives  should  be  impleaded  in  the  Supreme  Court  for  any  act 
done  by  order  of  the  Governor  and  Council  in  writing,  the 
said  order  might  be  given  in  evidence  under  the  general  issue, 
and  should  amount  to   a   sufficient  justification;    that   the 
Supreme  Court  should  have  no  jurisdiction  in  any  matter  con- 
cerning the  revenue,  or  concerning  any  act  or  acts  ordered  or 
done  in  the  collection  thereof,  according  to  the  usage  and  prac- 
tice of  the  country,  or  the  Regulations  of  the  Governor-General    ' 
and  Council ;  that  no  person  should  be  subject  to  the  jurisdic-    • 
tion  of  the  Court  by  reason  of  being  a  landowner,  landholder, 
or  £Burmer  of  land  or  of  land-rent ;  that  no  person  should  be  so    ! 
subject  to  the  jurisdiction  of  the  said  Court,  by  reason  of  his    ' 
being  employed  by  the  Company  or  by  the  Governor-General 
and  Council,  or  on  account  of  his  being  employed  by  a  native 

*  Letter  from  the  Judges  of  the  Supreme  Court  at  Calcutta,  dated  Oct.  16, 
1890.  Fifth  Appendix  to  the  Third  Report  of  the  Select  Committee  of 
the  House  of  Commons,  1831,  p.  1284,  4to.  edit 
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of  Great  Britain,  in  any  matter  of  dealing  or  contract  be- 
tween party  or  parties,  except  in  actions  for  wrongs  or  tres- 
i    passes,  and  also  except  in  civil  suits  by  agreement  of  parties, 
I    in  writing,  to  submit  the  same  to  the  decision  of  the  said 
I    Court.      Section  17  of  this  important  Act  also  reserved  their 
peculiar  laws  to  Hindus  and  Muhammadans  in  certain  civil 
matters,  as  hereafter  will  be  noticed ;    and  the  24  th  section 
provided  that  no  action  for  wrong  or  injury  should  he  in  the 
Supreme  Court  against  any  person  whatsoever  exercising  a 
judicial  office  in   the    Country   Courts,    for    any  judgment, 
decree,  or  order  of  the  said  Court,  nor  against  any  person 
for  any  act  done  by  or  in  virtue  of  the  order  of  the  said 
Court. 

By  the  29th  section  of  the  26th  Geo.  III.  c.  57,  all  servants 
of  the  East-India  Company,  and  all  His  Majesty's  subjects  resi- 
dent in  India,  were  made  subject  to  the  Courts  of  Oyer  and  Ter- 
miner, and  Gaol  DeUvery,  for  all  criminal  offences  committed  in 
any  part  of  Asia,  Africa,  or  America,  beyond  the  Cape  of 
Good  Hope  to  the  Straits  of  Magellan,  within  the  limits  of  the 
Compaa/s  trade. 

The  30th  section  of  the  same  Act  declared  that  the  Governor 
or  President  and  Council  of  Fort  St.  George,  in  their  Courts  of 
Oyer  and  Terminer,  and  Gaol  DeUvery,  and  also  the  Mayor's 
Court  at  Madras,  according  to  their  respective  judicatures, 
should  have  jurisdiction,  as  well  Civil  as  Criminal,  over  all 
British  subjects  whatsoever  residing  in  the  territories  of  the 
East-India  Company  on  the  Coast  of  Coromandel,  or  in  any  other 
part  of  the  Camatic  or  in  the  Northern  Circars,  or  within  the 
territories  of  the  Soubah  of  the  Deccan,  the  Nabob  of  Arcot,  or 
the  Rajah  of  Tanjore. 

By  the  33d  Geo.  III.  c.  52.  i,  67,  all  His  Majesty's  subjects, 
as  well  servants  of  the  Company  as  others,  were  declared  to  be 
amenable,  to  all  Courts  of  Justice,  both  in  India  and  Great 
Britain,  of  competent  jurisdiction  to  try  offences  committed  in 
India,  for  all  criminal  offences  committed  in  the  territories  of 
any  native  prince  or  state,  or  against  their  persons  or  proper- 
ties, or  the  persons  or  properties  o£  any  of  their  subjects  or 
people,  in  the  same  manner  as  if  the  same  had  been  committed 
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within  the  territories  directly  subject  to  and  under  the  British 
Government  in  India.  ^ 

Section  156  of  the  latter  Act  extended  the  Admiralty  juris- 
diction of  the  Supreme  Court  at  Calcutta  given  under  the 
Charter ;  and  the  Court  was  empowered,  by  means  of  juries  of 
British  subjects',  to  try  aJl  oflFences  committed  on  the  high  seas. 

By  the  37th  Geo.  III.  c.  142.  s.  1,  the  number  of  Judges  of 
the  Supreme  Court  at  Calcutta  was  limited  to  three. 

The  Mayors'  Courts  at  Madras  and  Bombay  existed  imtil 
the  year  1797,  when  they  were  abolished  and  superseded  by 
Recorders'  Courts,  established  under  the  37th  Geo.  III.  c.  142. 
These  Recorders'  Courts  consisted  of  the  Mayor,  three  Alder- 
men, and  a  Recorder,  who  was  to  be  appointed  by  His  Majesty ; 
and  their  jurisdiction  extended  to  Civil,  Criminal,  Ecclesiastical, 
and  Admiralty  cases.  They  were  empowered  to  establish 
rules  of  practice,  and  they  were  to  be  Courts  of  Oyer  and 
Terminer,  and  Gaol  Dehvery,  for  Fort  St.  George  and  Bombay  ; 
and  their  jurisdiction  was  to  extend  over  British  subjects 
resident  within  the  British  territories  subject  to  the  (Govern- 
ments  of  Madras  and  Bombay  respectively,  a^  well  as  those 
residing  in  the  territories  of' native  princes  in  aUiance  with 
those  Governments.  Their  jurisdiction  was  also  brought 
within  the  restrictions  of  the  21st  Geo.  III.  c.  70;  the  laws 
of  the  Hindus  and"  Muhammadans  were  reserved  to  Na- 
tives ;  and  an  appeal  lay  from  their  decisions  to  the  King  in 
Council.     ., 

The  Recorder's  Court  at  Madras  was  abolished  by  the  39th 
and  40th  Geo.  HI.  c.  79,  and  a  Supreme  Court  of  Judicature  was 
erected  in  its  place,  consisting  of  a  Chief  Justice  and  two  puisne 
Judges.  The  powers  vested  in  the  Recorder's  Court  were  trans- 
ferred to,  and  to  be  exercised  by,  the  Supreme  Court,  which  was 
also  directed  to  have  the  like  jurisdiction,  and  to  be  invested 
with  the  same  powers,  and  subject  to  the  same  restrictions,  as 
the  Supreme  Court  of  Judicature  at  Fort  William  in  Bengal. 


'  This  seciioD  is  a  re-enactment  of  the  44th  section  of  the  24th  Geo.  III. 
c.  25,  which  was  passed  in  1784* 
*  Natives  may  now  sit  on  juries. 
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Letters  patent,  granting  a  Charter  of  Justice  to  the  Supreme 
Court  at  Madras,  were  issued  on  the  26th  of  Dec.  1801. 

By  sections  99, 100,  of  the  d3d  Geo.  III.  c.  155,  all  persons 
whatsoever  were  authorised  to  prefer,  prosecute,  and  maintain, 
in  His  Majesty's  Courts  at  Calcutta,  Madras,  and  Bombay,  all 
manner  of  indictments,  informations,  and  suits  whatsoever  for 
enforcing  the  laws  and  Regulations  made  by  the.  Governor-Gene- 
ral and  Governors  in  Council,  or  for  any  matter  orHhing  whatso- 
ever arising  out  of  the  same.  The  Advocate-Geperal  at  each  of 
the  several  Presidencies  yas  also  empowered  to  exhibit  infor- 
mations in  the  said  Courts  against  any  person  or  persons  what- 
soever for  any  breach  of  the  revenue-laws  or  Regulations  of  any 
of  the  said  Governments,  or  for  any  fines,  penalties,  forfeitures, 
debts,  or  sums  of  money,  committed,  incurred,  or  due  by  any  such 
person  or  persons  in  respect  of  any  such  laws  or  Regulations. 
Section  107  provided  that  where,  liy  the  Regulations,  it  would  be 
competent  to  a  party  to  prefer  an  appeal  to  the  Court  of  highest 
appellate  jurisdiction  in  the  provinces,  British  subjects  residing 
or  trading,  or  occupying  immoveable  property  within  the  pro- 
vinces, should  be  entitled  to  prefer,  instead  of  such  appeal,  an 
appeal  to  His  Majesty's  Courts  of  Judicature  at  the  several  Presi- 
dencies. This  section,  however,  has  been  since  repealed  by  Act 
XL  of  1 836 ;  and  no  such  right  of  appeal  to  the  Supreme  Courts 
now  exists.  Section  110  of  the  same  Statlitii,  after  stating  that 
doubts  had  been  entertained  whether  the  Admiralty  jurisdiction 
of  His  Majesty's  Courts  at  Calcutta,  ladras,  and  jQbmbay,  ex- 
tended to  any  persons  buWktose  amenable  to  their  ordinary  juris- 
diction, empowered  the  said  C^ui^  to  take  cognizance  of  all 
crimes  perpetrated  on  the  high  sea^  Jtjr  any  person  or  persons 
whatsoever,  in  as  full  and  ample  a  *  manner  as  any  other  Court 
of  Admiralty  jurisdiction  established  by  His  Majesty's  authority 
in  any  colony  or  settlement  whatsoever  belonging  to  the  Crown 
of  the  United  Kingdom. 

The  4th  Geo.  IV.  c.  71,  passed  in  1823,  authorised  the 
abolition  of  the  Recorder's  Court  at  Bombay,  and  the  esta- 
blishment of  a  Supreme  Court  of  Judicature  in  its  stead,  to 
consist  of  the  like  number  of  Judges  as  the  Supreme  Court  at 
FortWilliam  in  Bengal,  and  to  be  invested  with  the  same  powers 
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and  authorities  as  the  said  Supreme  Court,  and  to  have  a 
similar  jurisdiction  and  the  same  powers,  and  to  be  subject  to 
the  same  limitations,  restrictions,  and  controul. 

The  powers  of  the  Supreme  Courts  at  Madras  and  Bombay 
were  placed  upon  an  equal  footing  with  those  of  the  Supreme 
Court  at  Calcutta,  in  an  explicit  manner,  by  the  1 7th  section 
of  this  Act,  which  declared  that  it  should  be  lawful  for  the 
Supreme  Court  of  Judicature  at  Madras,  within  Fort  St. 
George,  and  tke  town  of  Madras,  and  the  limits  thereof,  and 
the  Factories  subordinate  thereto,  and  the  territories  subject 
to  or  dependent  upon  th^  Government  of  Madras ;  and  for 
the  Supreme  Court  of  Judicature  at  Bombay,  within  the  town 
and  island  of  Bombay,  and  the  limits  thereof,  and  the  Factories 
subordinate  thereto,  and  the  territories  subject  to  or  dependent 
upon  the  Groyemment  of  Bombay,  %nd  the  said  Supreme  Courts 
respectively  were  thereby  required,  within  the  same  respec- 
tively, to  do,  execute,  perform,  and  fulfil,  all  such  acts,  autho- 
rities, duties^  matters,  and  things  whatsoever,  as  the  Supreme 
Court  of  Fort  Wiliiam  was  or  might  be  authorised,  empowered, 
or  directed  to  do,  execute,  perform,  and  fulfil,  within  Fort 
William  in  Bengal,  or  the  places  subject  to  or  dependent  upon 
the  Government  thereof  Letters  patent,  granting  a  Charter  of 
Justice  to  the  Supreme  Court  at  Bombay,  were  issued  on  the 
SthofDec.  1823.  *  • 

It  may  be  remarked,  tbat  although,  by  the  4th  Geo.  IV.  c.  71, 
the  Supreiae  Courts  at  ftadras  and  Bombay  are  invested  with 
the  same  powers  as  the  Supreqie  C^ttrt  at  Fort  William,  there 
is  no  similar  provision  in  ^aHy'Sfcatute  in  favour  of  the  latter 
Court,  that  it  shall  exerdiw^'the  ^Om  powers  with  the  Supreme 
Courts  at  the  other  Presidencies.,  * 

It  ia  unnecessary  to  enter  more  fully  into  the  powers  of  the 
Supreme  Courts  at  Madras  and  Bombay,  as  the  Charters  under 
which  they  are  now  held  are  founded  upon  that  of  the  Supreme 
Court  at  Calcutta,  and  upon  the  provisions  of  the  21st  Geo.  III. 
c.  70 ;  and  the  Charters  themselves  will  be  found  printed  in 
the  Appendix  to  this  work. 

There  are  some  variations,  however,  in  these  Charters,  that 
give  rise  to  considerable  doubt  and  difficulty,  and  these  may 
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be  shortly  alluded  to.  In  the  first  instance,  there  is  a  diffi- 
culty with  regard  to  the  powers  which  the  Justices  of  the 
Courts  were  to  possess  in  the  provinces  as  conservators  of  the 
peace  ;  but  this  will  more  appropriately  be  noticed  in  another 
place.  Again,  the  Supreme  Court  at  Bombay  is  prohibited,  by 
the  30th  section  of  its  Charter,  from  interfering  in  any  matter 
concerning  the  revenue,  even  within  the  town  of  Bombay, 
which  is  in  direct  contradiction  to  the  53d  Geo.  III.  c.  155. 
ss.  99, 100.  Natives  are  also  exempted  from  appearing  in  the 
Supreme  Courts  at  Madras  and  Bombay,  unless  the  circum- 
stances be  altogether  such  as  that  they  might  be  compelled  to 
appear  in  the  same  manner  in  a  Native  Court ;  a  provision 
which  seems  to  place  the  jurisdiction  of  these  Supreme  Courts 
in  such  cases  entirely  at  the  discretion  of  the  Government,  who 
regulate  the  Company's  Courts  as  they  please.  This  appears  to 
be  inconsistent  with  the  duties  assigned  to  the  Courts  by  the 
Statutes.  Lastly,  with  regard  to  crimes  maritime,  the  54th 
section  of  the  Bombay  Charter  of  Justice  restricts  the  powers 
of  the  Supreme  Court  to  such  persons  as  would  be  amenable 
to  it  in  its  ordmary  iurisdiction ;  which  is  again  at  variance 
with  the  53d  Geo.  IIL  c.  155.  s.  110,  if  the  ordinary  jurisdic- 
tion, 85  is  to  be  inferred  from  the  other  portions  of  the  Charter, 
be  limited  to  British  subjects. 

By  the  Statute  9th  Geo.  IV.  c.  74.  ss.  7, 8,'  9,  56,  and  70,  pro- 
visions are  made,  without  any  distinction  between  Native  and 
British  persons,  for  the  trial  by  the  Supreme  Courts  of  accesso- 
ries before  or  after  the  fact  to  any  felony,  and  of  any  accessory 
before  or  after  the  fact,  after,  conviction  of  the  principal,  though 
the  principal  be  not  attainted  of  such  felony ;  for  the  trial  of 
murder  or  manslaughter,  w;here  the  death,  or  the  cause  of 
death  only,  happens  within  the  limits  of  the  East-India  Com- 
pany's Charter;  and  for  the  trial  of  bigamy,  whenever  the 
oflfender  is  apprehended  or  found  within  the  jurisdiction  of 
the  Courts,  although  the  oflFence  may  have  been  committed 
elsewhere. 

An  appeal  lies  from  the  decisions  of  the  Supreme  Courts  of 
Judicature  to  Her  Majesty  in  Coimcil ;  a  subject  which  will  be 
more  especially  treated  of  in  a  separate  section. 
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The  jurisdiction  of  the  Supreme  Courts  of  Judicature  in  India 
may  be  stated  shortly  to  extend  over  the  following  classes  : — 

1.  British  subjects  throughout  India,  in  all  matters  civil  and 
criminal. 

2.  The  inhabitants  of  Calcutta,  Madras,  and  Bombay,  within 
fixed  limits,  whether  Natives  or  others,  in  all  matters  civil  and 
criminal;  but  Natives  in  some  civil  matters  to  have  justice 
administered  to  them  according  to  the  Hindu  or  Muhamma- 
dan  law. 

3.  Native  subjects,  servants  of  the  East-India  Company,  or 
of  any  British  subject,  for  acts  committed  as  such,  with  limita- 
tions in  certain  civil  matters. 

4.  Native  subjects^  in  civil  matters,  for  transactions  in  which 
they  have  bound  themselves  by  bond  to  be  amenable  to  the 
Supreme  Courts. 

5.  All  persons  whatsoever  for  crimes  maritime. 

The  Supreme  Courts  are,  by  their  Charters,  vested  with  five 
distinct  jurisdictions,  Civil,  Criminal,  Equity,  Ecclesiastical,  and 
Admiralty ;  and  they  are  enjoined  to  accommodate  their 
process,  rules,  and  orders,  to  the  religion  and  manners  of 
the  Natives,  so  far  as  the  same  can  be  done  without  interfering 
with  the  due  execution  of  the  laws  and  the  attainment  of 
justice. 

It  would  be  a  difficult  task  to  define  more  exactly  the 
powers  and  jurisdictions  of  Her  Majesty's  Supreme  Courts  in 
India,  giveii4)y  the  Statutes  and  Charters  above  enumerated ; 
and  questions  are  constantly  arising  on  these  important  sub- 
jects, which  can  only  be  reduced  to  certainty  by  the  repeated 
decisions  of  the  Courts,  or  by  fresh  enactments.  I  cannot 
more  appropriately  conclude  the  present  remarks  upon  the 
Supreme  Courts,  than  by  quoting  the  observations  made  some 
years  since  by  Sir  Charles  Grey  and  Sir  Edward  Ryan,  ani- 
madverting upon  the  uncertainty  of  the  legislation  with  respect 
to  the  powers  and  jurisdictions  of  those  Courts,  since  many,  if 
not  most,  of  the  difficulties  and  doubts  they  complained  of  still 
remain.  "  In  one  way  or  another,^'  write  the  learned  Judges, 
"  sometimes  by  the  mention  of  some  quahfication  of  the  powers 


XXU  INTEODUCTION.  • 

of  the  Court  occurring  in  an  Act  or  Charter,  which  has  been 
afterwards  insisted  upon  as  a  recognition;  sometimes  by  a 
vague  recognition  of  counter  institutions,  which  have  been 
ah*eady  set  on  foot  without  any  express  authority,  and  which 
afterwards,  upon  the  strength  of  the  recognition,  are  amplified 
and  extended ;  sometimes  by  the  jurisdiction  of  the  Supreme 
Court  being  stated  in  such  a  way  as  to  leave  it  to  be  inferred 
that  the  ea:pressio  unius  is  the  ecodusio  alterius ;  sometimes  by 
provisions  which,  to  persons  imacquainted  with  India,  may 
have  appeared  to  be  of  little  consequence,  but  which  in  reality 
involve  a  great  deal ;  sometimes  when  Parliament  has  provided 
that  new  Courts  should  be  established  upon  the  same  footing 
as  the  old  one,  by  something  finding  its  way  into  the  constitu- 
tion of  the  new  Courts  which  is  essentially  different  from  the 
old,  and  would  be  destructive  of  their  efficiency; — in  some  or 
all  of  these  ways  the  Supreme  Courts  have  come  to  stand  at 
last  in  circumstances  in  which  it  is  a  very  hard  matter  to  say 
what  are  their  rights,  their  duties,  or  their  use/'  * 

(2)  Law  administered  in  the  Supreme  Courts. 

The  law  which  now  obtains  in  the  Supreme  Courts  at  the 
three  Presidencies  may  be  classed  under  seven  distinct  heads — 

1.  The  Conmion  law,  as  it  prevailed  in  England  in  the  year 
1 726,  and  which  has  not  subsequently  been  altered  by  Statutes 
especially  extending  to  India,  or  by  the  Acts  of  the  Legislative 
Council  of  India. 

2.  The  Statute  law  which  prevailed  in  England  in  1726, 
and  which  has  not  subsequently  been  altered  by  Statutes  espe- 
cially extending  to  India,  or  by  the  Acts  of  the  Legislative 
Council  of  India, 

3.  The  Statute  law  expressly  extending  to  India,  which  has 
been  enacted  since  1 726,  and  has  not  been  since  repealed,  and 


^  Letter  from  the  Judges  of  the  Supreme  Court  at  Calcutta,  dated  16tli 
of  Oct.  1830.  Fifth  Appendix  to  the  Third  Report  from  the  Select  Com- 
mittee of  the  House  of  Commons,  1831,  p.  1296,  4to.  edit. 
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the  Statutes  which  have  been  extended  to  India  by  the  Acts  of 
the  Legislative  Council  of  India.^ 

4.  The  Civil  law  as  it  obtains  in  the  Ecclesiastical  and 
Admiraltj  Courts  in  England. 

5.  Regulations  made  by  the  Governor-General  in  Council 
and  the  Governors  in  Council  previously  to  the  3d  and  4th 
WilL  IV.  c.  85,  and  registered  in  the  Supreme  Courts,  and  the 
Acts  of  the  Legislative  Council  of  India  made  imder  the  3d 
and  4th  WilL  IV.  c.  85. 

6.  The  Hindu  law  in  actions  regarding  inheritance  and  suc- 
cession to  lands,  rents,  and  goods,  and  all  matters  of  contract 
and  dealing  between  party  and  party  in  which  a  Hindu  is  a 
defendant. 

7.  The  Muhammadan  law  in  actions  regarding  inheritance 
and  succession  to  lands,  rents,  and  goods,  and  all  matters  of 
contract  and  dealing  between  party  and  party  in  which  a 
Muhammadan  is  a  defendant. 

The  three  last  species  of  law  are  peculiar  to  the  Courts  in 
India,  and  will  be  described  in  a  subsequent  section. 

2.  The  Court  of  the  Recorder  of  Prince  op  Wales'  Island, 

Singapore,  and  Malacca. 

The  island  of  Singapore,  and  the  town  and  fort  of  Malacca, 

'  The  Statute  law  affecting  India  and  the  East-India  Company  is  to  be 
found  collected  in  yarious  works.  The  best  collection  is  entitled,  Charters 
and  Statutes  relating  to  the  East-India  Company,  from  Elizabeth,  1600,  to 
the  56th  Geo.  III.,  1816.  4to.  Lond.  1817.  The  latest  work  on  the 
subject,  but  which  omits  much  that  is  important,  is  entitled.  The  Law 
relating  to  India  and  the  East-India  Company.  4to.  Lond.  1842.  (Third 
Edit.)*  This  compilation  extends  to  the  5th  Vict.  c.  5.  The  student  will 
find  a  vast  quantity  of  information  regarding  the  Statute  law  affecting  India 
in  Auber's  Analysis  of  the  Constitution  of  the  East-India  Company,  and 
of  the  Laws  passed  by  Parliament  for  the  government  of  their  affitirs  both 
at  home  and  abroad*  Together  with  a  Supplement.  Syo.  Lond.  1826 — 
1828.  Auber's  Analysis  is  a  most  valuable  work  both  for  study  and  refe- 
rence, and  should  be  in  the  hands  of  all  who  wish  to  acquire  a  knowledge 
of  the  law  of  India.  A  useful  tabular  statement  of  the  Statutes  relating  to 
Indian  afiiurs  will  also  be  found  appended  to  Annand's  Brief  Outline  of 
the  existing  system  of  the  Government  of  India.    4to.  Lond.  1832. 
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were  ceded  to  the  British  by  His  Majesty  the  King  of  the 
Netherlands,  by  treaty,  on  the  I7th  of  March  1824,  and  were 
afterwards  transferred  to  the  Honourable  East-India  Company 
by  the  5th  Geo.  IV.  c.  8.  The  6th  Geo.  IV.  c.  85.  s.  21,  empow- 
ered the  said  Company  to  annex  Prince  of  Wales^  Island  to  those 
possessions ;  and  the  annexation  was  accordingly  effected,  and 
the  whole  formed  into  a  Government,  entitled  "  The  Governor 
and  Council  of  Prince  of  Wales'  Island,  Singapore,  and  Malacca.'^ 

In  pursuance  of  the  1 9th  section  of  the  last  mentioned  Act 
of  ParUament,  Letters  patent  were  issued,  dated  the  27th 
of  November  1826,  by  which  a  Court  of  Judicature  was  consti- 
tuted ;  and  it  was  directed  that  it  should  consist  of  the  Gover- 
nor and  Resident  Councillor,  and  one  other  Judge,  to  be 
styled  the  Recorder. 

This  Court  was  to  be  a  Court  of  Record,  and  was  empowered 
by  its  Charter  to  exercise  Civil,  Criminal,  and  Ecclesiastical 
jurisdiction,  and  to  be  a  Court  of  Oyer  and  Terminer,  and  Gaol 
Delivery.  The  Court  was  also  empowered  to  reprieve  execution 
of  any  capital  sentence,  and  to  substitute  a  lesser  punishment; 
and  the  Judges  were  constituted  Justices  of  the  Peace,  and 
were  authorised  to  hold  general  and  quarter  sessions.  They 
were  also  empowered  to  appoint  by  commission  covenanted 
servants  of  the  Company  to  act  as  Justices  of  the  Peace 
within  the  said  settlement. 

An  appeal  lay  from  the  decisions  of  the  Recorder's  Court  to 
the  King  in  Council.^ 

In  addition  to  the  jurisdictions  above  mentioned,  an  Admiralty 
jurisdiction  was  granted  to  the  Recorder's  Court  by  the  6th  and 
7th  Will.  IV.  c.  53  and  the  Letters  patent  issued  in  pursuance 
of  that  statute,  similar  to  that  exercised  by  the  Supreme  Court 
at  Fort  William  in  Bengal.^ 

*  An  abstract  of  tlie  Charter  of  the  Court  will  be  found  in  The  Law 
relating  to  India  and  the  East- India  Company,  p.  570,  et  seq, 

'  An  abstract  of  the  Admiralty  Charter  of  the  Recorder's  Court  is  inserted 
in  Smoult  and  Ryan's  Rules  and  Orders  of  the  Supreme  Court  at  Fort  Wil- 
liam in  Bengal,  Vol.  II.  App.  p.  cvii.  I  have  omitted  the  Charters  of  the 
Recorder's  Court  in  the  Appendix  to  this  work,  since  the  provisions  they 
contain  are  materially  the  same  as  those  of  the  Supreme  Courts  of  Judicature, 
and  the  Court  itself  it?  comparatively  of  minor  importance. 
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Prince  of  Wales'  Island  is  now,  with  all  the  eastern  settle- 
ments, under  the  Presidency  of  Bengal. 

3.  Courts  of  Requests. 

• 
Courts  of  Requests  were  established  at  Madras,  Bombay, 

and  Fort  William,  by  the  Charter  of  George  the  Second,  dated 

the  8th  of  Jan.  1753,  by  which   they  were   empowered   to 

determine  suits  where  the  debt,  duty,  or  matter  in  dispute 

should  not  exceed  5  pagodas. 

The  jurisdiction  of  these  Courts  of  Requests  was  ex- 
tended by  the  37th  Geo.  III.  c.  142,  by  the  30th  section 
of  which  Statute  they  were  authorised  to  hear  and  deter- 
mine all  actions,  plaint^,  and  suits,  in  which  the  matter  in 
dispute  should  not  exceed  the  value  of  80  current  rupees, 
and  to  award  execution  thereupon  for  the  debt  or  sum 
adjudged  to  be  due.  A  farther  extent  of  the  jurisdiction  of 
the  Courts  of  Requests  at  Calcutta  and  Madras  took  place 
under  the  39th  and  40th  Geo.  III.  s.  17,  which,  after  stating 
that  great  inconvenience  had  resulted  from  the  manner  in 
which  the  Courts  of  Requests  for  the  recovery  of  small  debts 
in  the  respective  settlements  of  Fort  William  and  Fort  St. 
George  were  constituted,  enacted  that  it  should  be  lawfal  for 
the  Governor-General  and  Council  of  Fort  WilUam,  and  the  Go- 
vernor and  CouDcil  of  Fort  St.  George,  to  extend  the  jurisdic- 
tion of  the  said  Courts  to  an  amount  not  exceeding  400  sicca 
rupees,  and  to  frame  new  rules  and  orders,  and  to  establish 
new  forms  of  proceeding,  for  new  modelling,  altering,  and 
reforming  the  constitution  and  practice  of  the  said  Courts  ;  and 
by  their  Proclamation  to  declare  and  notify  such  new  constitu- 
tion, rules,  orders,  and  forms  of  proceeding,  and  the  time  from 
whence  they  were  to  have  force  and  effect. 

The  first  Proclamation  under  this  Act  was  made  and  pub- 
lished at  Fort  William  on  the  18th  of  March  1802,  declaring 
and  defining  the  jurisdiction,  powers,  and  practice  of  the  Court 
of  Requests.  This  Proclamation  appointed  three  Commis- 
sioners for  the  recovery  of  small  debts,  and  extended  the 
jurisdiction  of  the  Court  to  the  sum  of  100  sicca  rupees.     Two 
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other  Proclamatiaiis  were  afterwards  made,  extending  the 
jurisdiction  of  the  Court  of  Commissioners  successiyely  to  250 
and  400  sicca  rupees.  The  latter,  which  also  increased  the 
number  of  Commissioners  to  four  instead  of  three,  was  published 
onthe29thof  Oct  1819.* 

In  the  year  1839  the  Legislative  Council  of  India,  by 
Act  XXVII.  of  that  year,  authorised  the  Court  of  Requests  for 
the  town  of  Calcutta,  in  certain  cases,  to  execute  decrees  passed 
by  the  Judge  of  the  Dewanny  Adawlut  of  the  Zillah  Twenty- 
four  Pergunnahs. 

In  the  year  1844  a  draft  Act  was  submitted  to  the  Legisla- 
tive Council  for  abolishing  the  Court  of  Requests  at  Calcutta, 
and  for  substituting  in  its  place  a  Court  for  the  exercise  of 
civil  jurisdiction  in  the  city  of  Calcutta,  to  be  called  the  Subor- 
dinate Civil  Court  for  the  city  of  Calcutta^ ;  but  the  proposed 
Act  never  received  the  sanction  of  Government. 

Doubts  having  arisen  as  to  the  powers  of  the  Commissioners 
of  the  Court  of  Requests  at  Calcutta,  Act  XII.  of  1848  was 
passed  for  the  better  defining  the  jurisdiction  of  the  said 
Court.  By  this  Act  it  was  declared  that  all  proceedings  had,  or  to 
be  had,  in  pursuance  of  the  above-mentioned  Proclamations,  by 
the  said  Commissioners  were  valid ;  and  all  powers  and  autho- 
rities given  to  the  said  Commissioners  by  the  first  Proclama- 
tion were  extended  to  all  matters  which  they  were  authorised 
to  determine  by  the  other  Proclamations.  It  was  fiirther 
enacted,  that  the  said  Commissioners  might  sit  together  or 
apart,  and  hold  one,  or  two,  or  three  separate  Courts  sitting  at 
the  same  time,  or  at  different  times ;  that  all  rules,  forms  of 
procedure,  and  tables  of  fees,  formerly  and  then  used  or  esta- 
blished in  the  said  Court,  should  be  valid,  notwithstanding  the 
omission  to  procure  the  allowance  of  the  Supreme  Court,  or 
the  non-printing  and  non-publication  of  the  same  ;  and  that 
all  summonses  and  other  process  issued  by  the  said  Commis- 


^  For  these  Proclamations  see  Smoult  and  Ryan's  Rules  and  Orders 
of  the  Supreme  Court  of  Judicature  at  Fort  William  in  Bengal.  Vol.  II. 
App.  p.  xi.  et  seq. 

'  Special  Reports  of  the  Indian  Law  Commissioners.     1845,  p.  45. 
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sioners,  or  any  of  them,  whether  issued  before  or  after  the 
passing  of  the  said  Act,  should  be  deemed  to  be  valid  and 
effectoal  in  law,  on  whatsoever  day  the  same  should  have  been 
made  returnable. 

The  Courts  of  Requests  at  the  three  Presidencies  were,  by 
the  Charters  of  Justice,  and  by  the  said  Proclamations,  made 
subject  to  the  order  and  controul  of  the  Supreme  Courts,  in 
the  same  manner  as  the  inferior  Courts  in  England  are,  by 
law,  subject  to  the  order  and  controul  of  the  Court  of  Queen^s 
BencL 

Courts  in  the  nature  of  Courts  of  Requests  were  directed  to 
be  established  in  the  Settlement  of  Prince  of  Wales^  Island, 
Singapore,  and  Malacca,  by  the  Charter  of  Justice  under  which 
the  Recorder's  Court  was  constituted  at  that  Settlement.  These 
Courts  were  to  determine  jsuits  not  exceeding  in  value  thirty- 
two  dollars,  and  were  to  be  subject  to  the  order  and  controul 
of  the  Recorder's  Court. 

4.  Insolvent  Courts. 

The  Supreme  Courts  at  Fort  William  and  Madras,  and  the 
Recorder's  Court  at  Bombay,  were  empowered,  by  the  23d 
section  of  the  39th  and  40th  Geo.  III.  c.  79,  to  make  rules  and 
orders,  extending  to  insolvent  debtors  in  India  the  relief  in- 
tended by  the  32d  Greo.  11.  c.  28,  commonly  called  the  Lords' 
Act ;  and  the  24th  section  of  the  same  Statute  ratified  any 
rules  and  orders  previously  made  by  the  said  Courts  in  the 
three  Presidencies  for  the  rehef  of  insolvent  debtors,  and  con- 
firmed the  acts  done  under  such  rules  and  orders. 

By  the  1st  and  2d  Vict.  c.  100.  s.  119,  it  was,  however, 
enacted,  that  no  prisoner  for  debt  should  petition  any  Court  for 
bis  discharge  under  the  Lords'  Act;  nor  is  a^y  creditor  to 
petition  any  Court  for  the  exercise  of  the  compulsory  powers 
of  that  Act  against  debtors. 

Insolvent  Courts,  separate  from  the  Supreme  Courts  of  Judi- 
cature, were  established  at  the  three  Presidencies  by  the  9th  Geo. 
IV.  c.  73,  to  be  severally  presided  over  by  one  of  the  Judges  of 
the  respective  Supreme  Courts.     These  Insolvent  Courts  were 
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empowered  by  the  said  Statute  to  administer  oaths,  and  to 
examine  witnesses  on  oath  or  affirmation,  to  issue  commissions 
to  take  evidence,  or  to  force  the  attendance  of  witnesses,  and 
to  examine  debtors  and  parties  capable  of  giving  information 
as  to  their  debts  and  estates ;  they  were  also  empowered  to 
impose  fines  in  a  summary  manner,  and  to  commit  to  gaol  for 
contempt  of  Court,  but  not  to  award  costs  except  under  the 
rules  of  the  Supreme  Courts.  Under  the  4th  section  of  this 
Act  an  appeal  lay  from  the  Insolvent  Courts  to  the  Supreme 
Courts  of  Judicature.  It  was  also  provided,  by  the  80th  sec- 
tion, that  the  Supreme  Courts  might  make  rules  for  £a.cili- 
tating  the  reUef  of  insolvent  debtors  in  cases  for  which  sufficient 
provision  had  not  been  made ;  and  the  81st  section  de- 
clared that  the  said  Act  should  remain  in  force  imtil  the  year 
1833. 

It  was  provided  by  the  2d  Will.  IV.  c.  43,  that  the  9th 
Geo.  IV.  c.  73  should  be  continued  and  remain  in  force  until  the 
1st  of  March  1836 ;  and  an  extension  of  the  same  Statute,  to  the 
year  1839,  was  enacted  by  the  Legislative  Council  of  India  by 
Act  IV.  of  1 836.  Certain  amendments,  which  it  will  be  unneces- 
sary to  specify,  were  made  by  the  4th  and  5th  Will.  IV.  c.  79, 
which  also  provided  that  the  schedules  of  insolvent  debtors 
in  India  should  be  transmitted  to  the  Court  of  Directors  of 
the  East-India  Company,  and  be  open  to  the  inspection  of 
creditors. 

The  above-mentioned  Acts  were  all  further  extended  by 
the  6th  and  7th  Will.  IV.  c.  47,  the  3d  and  4th  Vict.  c.  80, 
and  the  9th  and  10th  Vict.  c.  14,  the  last  Statute  extending 
them  to  the  1st  of  March  1847,  and  thence  to  the  end  of  the 
next  session  of  ParUament. 

In  the  month  of  June  1848  the  11th  and  12th  Vict.  c.  21 
was  passed  to  consoUdate  and  amend  the  laws  relating  to  in- 
solvent debtors  in  India.  This  Statute  repealed  the  9th  Greo. 
IV.  c.  73,  and  the  4th  and  5th  Will.  IV.  c.  79,  save  as  to  acts 
then  done  and  pending  under  the  subsequent  Statutes  above 
enumerated.  By  section  2,  the  Courts  established  under  the 
9th  Geo.  IV.  c.  73,  were  continued  with  the  same  powers  as 
theretofore ;  the  73d  section  enacted  that  an  appeal  should  he. 
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as  before,  to  the  Supreme  Courts ;  and  the  76th  section  autho- 
rised the  said  Courts  to  make  rules  and  regulations,  and  to 
alter  and  amend  the  same,  subject  to  Her  Majesty's  approval. 
The  schedules  of  insolvents  were  directed,  by  section  85,  to  be 
transmitted  to  England  whenever  it  should  appear  that  any 
creditors  were  resident  out  of  the  Company's  Charter. 

The  88th  section  of  the  above  Statute  enacted  that  a  Court 
for  the  relief  of  insolvent  debtors  should  be  established  at  the 
Settlement  of  Prince  of  Wales'  Island,  Singapore,  and  Malacca, 
and  the  several  powers  of  the  said  Statute  were  extended,  with 
certain  exceptions,  to  that  Settlement. 

5.  Vice- Admiralty  Courts. 

By  section  the  25th  of  the  39th  and  40th  Geo.  III.  c.  7.9,  His 
Majesty  was  empowered  to  issue  a  Commission  from  His  High 
Court  of  Admiralty  in  England  for  the  trial  and  adjudication 
of  prize  causes  and  other  maritime  questions  arising  in  India, 
and  to  nominate  all  or  any  of  the  Judges  of  the  Supreme  Court 
of  Judicature  at  Fort  William  in  Bengal,  or  of  the  Supreme 
Court  of  Judicature  to  be  erected  at  Madras,  or  of  the  Court 
of  the  Recorder  at  Bombay,  either  alone  or  jointly  with  any 
other  persons  to  be  named  in  such  Commission,  to  be  Com- 
missioners for  the  purpose  of  carrying  such  Commission  into 
execution. 

The  2d  Will.  IV.  c.  51,  which  was  passed  for  the  regulation 
of  the  practice  and  the  fees  in  the  Vice- Admiralty  Courts  abroad, 
and  to  obviate  doubts  as  to  their  jurisdiction,  enacted  that 
there  should  be  an  appeal  from  such  Vice- Admiralty  Courts  to 
the  High  Court  of  Admiralty  in  cases  of  costs ;  and  their  juris- 
diction was  defined  to  extend  to  all  cases  where  a  ship  or  vessel, 
or  the  master  thereof,  shoidd  come  within  the  local  Umits  of 
any  Vice- Admiralty  Court ;  and  that  it  should  be  lawfiil  for 
any  person  to  commence  proceedings  in  any  suits  for  seamen's 
wages,  pilotage,  bottomry,  damage  to  a  ship  by  collision,  con- 
tempt in  breach  of  the  regulations  and  instructions  relating  to 
His  Majesty's  service  at  sea,  salvage,  and  droits  of  Admiralty, 
in  such  Vice- Admiralty  Court,  notwithstanding  the  cause  of 
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action  might  have  arisen  out  of  the  local  limits  of  such  Court, 
and  to  carry  on  the  same  in  the  same  manner  as  if  the  cause 
of  action  had  arisen  within  the  said  limits. 

A  separate  Vice- Admiralty  Court  was  established  in  Calcutta 
in  1822^,  but  its  functions  are  at  present  suspended,  for  no  Mar- 
shal or  Registrar  are  appointed  by  the  High  Court  of  Admiralty, 
and  the  Chief  Justice  has.no  authority  to  make  any  such  ap- 
pointments.^ I  am  not  aware  that  any  Vice-Admiralty  Court 
has  ever  been  established  at  Madras  or  Bombay. 


11.  THE  SUDDER  AND  MOFUSSIL  COURTS. 

The  systems  for  the  administration  of  justice  by  the  Honour- 
able East-India  Company  now  actually  existing  in  the  Presi- 
dencies of  Bengal,  Madras,  and  Bombay,  are  based  upon  the 
Regulations  passed  by  the  Governments  of  those  Presidencies 
respectively  in  the  years  1793,  1802,  and  1827 ;  the  plan  in- 
troduced into  Bengal  being  the  foundation  of  the  other  systems. 
Previously  to  1793  Courts  of  Justice  had  been  established  in 
Bengal  by  the  Governor-General  and  Council;  and  in  Bom- 
bay similar  Courts  had  been  formed  so  early  as  1799,  adapted 
to  the  local  circumstances  from  the  Bengal  system :  at 
Madras,  however,  there  were  no  Company's  Courts  imtil  the 
year  1802. 

In  the  following  d^cription  of  the  Sudder  and  Mofussil 
Courts  I  purpose,  though  it  will  necessarily  involve  some  re|]|B* 
tition,  to  treat  separately  those  of  each  Presidency.  I  shall,  in 
the  first  place,  after  tracing  shortly  the  rise  and  progress  of  the 
three  Adawlut  systems,  describe  the  Courts  of  Civil  and  Criminal 
Judicature  and  the  Police  Establishments,  as  constituted  respec- 
tively in  the  years  1793,  1802,  and  1827;  secondly,  taking 
those  years  as  starting-points,  I  shall  enumerate  the  modifica- 
tions and  alterations  that  have  since  occurred,  down  to  the 


^  See  the  Commission  in  Smpult  and  Ryan's  Rules  and  Orders  of  the 
Supreme  Court  of  Judicature  at  Fort  William  in  Bengal.  Vol.  II.  App.  p.  i. 

'  Obserrations  on  the  Judicial  Institutions  of  Bengal,  p.  29.  Svo.  Lond. 
1849. 
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present  time,  in  a  distinct  order,  under  the  heads  of  Civil  and 
Criminal  Judicature  and  Police.  I  shall  then  state  concisely 
and  generally  the  jurisdiction  of  the  Courts,  and  the  Laws  ad- 
ministered therein;  and  finally,  I  shall  set  forth,  by  way  of 
simmiary,  the  actual  constitution  of  the  Courts  of  Justice,  and 
of  the  establishments  of  Police,  as  now  existing  in  each  Presi- 
dency. 

The  limits  of  this  Introduction  will  not  admit  of  entering 
into  a  full  detail  of  the  various  modifications  and  alterations 
above  alluded  to.  I  shall  therefore  confine  myself  to  those 
which  are  the  most  material,  before  proceeding  to  the  summary 
account  of  the  present  systems. 

1.  Bengal. 

(1)    RiSB  AND  PbOORBSS  OF  THB  AdaWLUT  SySTEM. 

The  great  Lord  Clive,  whose  transcendant  abilities  brought 
the  Empire  of  India  within  his  grasp,  secured  that  Empire  to 
his  country  by  obtaining  the  grant  of  the  Dewanny  for  the 
East-India  Company  at  the  hands  of  the  pageant  Moghul 
Emperor.  Previously  to  this  the  Nawab  Najm  al  Daulah,  on 
his  accession  to  the  Masnad  after  the  death  of  his  father,  Niir 
Jaafar  Ally  Khdn,  had  entrusted  the  Siibahddri  to  the  manage- 
ment of  a  Naib,  or  deputy,  to  be  appointed  by  the  advice  and 
recommendation  of  the  English ;  but  tl^e  Firman  which  coir- 
feired  in  perpetuity  the  Dewanny  authority  over  the  Provinces 
of  Bengal,  Behar,  and  Orissa  on  the  East-India  Company, 
constituted  them  the  masters  and  virtual  sovereigns  of 
those  Provinces ;  the  office  of  Dewan  implying  not  merely 
the  collection  of  the  revenue,  but  the  administration  of  civil 
justice. 

This  Firm&n  was  granted  on  the  12th  of  August  1765,  and 
was  accompanied  by  an  imperial  confirmation  of  all  the  terri- 
tories previously  held  by  the  East-India  Company  under  grants 
from  Kasim  Ally  Kh^n  and  Jaafar  Ally  Khan,  within  the  nomi- 
nal limits  of  the  Empire  of  the  descendants  of  Timur.  *  The 
Nizamut,  or  administration  of  criminal  justice,  was,  at  the  same 
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time,  conferred  upon  the  Nawab  Najm  al  Daulah.  The 
Dewanny  grant  was  further  recognized,  by  an  agreement  dated 
the  30th  of  September  in  the  same  year,  by  the  Nawab,  who 
formally  accepted  his  dependent  situation  by  consenting  to 
receive  a  fixed  stipend  of  fifty-three  laks  of  rupees^  for  the 
support  of  the  Nizamut,  and  for  the  maintenance  of  his  house- 
hold and  his  personal  expenses. 

In  thfi  month  of  April  in  the  following  year  the  Nawab  held 
his  annual  Darbar  for  the  collection  of  the  revenue.  The  Prince 
sate  as  Ndzim  ;  and  Lord  Clive,  the  President  of  the  Council 
of  Fort  William  officiated  for  the  first  time  as  Dewan .  From 
this  period  the  Nizamut,  as  well  as  the  Dewanny,  was  exercised 
by  the  British  Government  in  India  through  the  influence 
possessed  by  the  Enghsh  over  the  Nai'b  Nazim ;  the  Nizamut 
comprising  the  right  of  arming  and  commanding  troops,  and 
the  management  of  the  whole  of  the  Police  of  the  country,  as 
well  as  of  the  administration  of  criminal  justice. 

For  some  time  subsequent  to  this  assumption  of  power  it 
was  not,  however,  thought  prudent,  either  by  the  authorities 
at  home  or  in  India,  to  entrust  the  administration  of  justice  or 
the  collection  of  the  revenue  to  the  European  servants  of  the 
Company ;  their  ignorance  of  the  civil  institutions  and  internal 
arrangements  of  the  country  rendering  them,  with  a  few  bright 
exceptions,  totally  unquaUfied  for  either  task.  Accordingly, 
the  administration  of  the  provinces  included  in  the  Dewanny 
grant  was  for  the  present  left  in  the  hands  of  the  native  officers, 
an  imperfect  controul  being  exercised  over  them  by  an  English 
Resident  at  the  Court  of  the  Nawab,  and  by  the  Chief  of  Patna, 
who  superintended  the  collections  of  Behar.  The  Zamindari 
lands  of  Calcutta,  and  the  districts  of  Burdwdn,  Midnapor,  and 
Chittagong,  as  well  as  the  Twenty-four  Pergunnahs,  which  had 
been  ceded  to  the  East-India  Company  by  previous  grants 
from  the  Nawabs,  and  which  had  been  confirmed  to  them  by  the 


>  Copies  of  these  Firmdns  and  Agreements  will  be  found  in  the  Appendices 
to  Bolt's  Considerations  on  Indian  Affairs,  4to.  Lond.  1772;  and  Verelst's 
View  of  the  Rise  and  Progress  of  the  English  Government  in  Bengal, 
4to.  Lond.  1772. 
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Emperor's  Finnan  in  August  1765,  had  been  placed  under  the 
management  of  the  covenanted  seryants  of  the  Company  ever 
since  their  cession,  and  this  was  continued;  but  at  the  same 
tune  the  internal  administration  was  carried  on  without  alte-- 
ration,  as  in  other  parts. 

In  1 769,  when  Verelst  was  Governor  of  Bengal,  Supervisors 
were  appointed  for  the  superintendence  of  the  native  officers ; 
and  they  were  Aimished  with  detailed  instructions  to  inquire 
into  the  history,  existing  state,  produce,  and  capacity  of  the 
provinces,  the  amount  of  the  revenues,  the  regulations  of  com- 
merce, and  the  administration  of  justice ;  they  were  likewise 
directed  to  make  reports  thereon  to  the  Resident  at  the 
Darbar  and  the  Chief  of  Patna. 

These  inquiries  fiirnished  ample  evidence  of  abuses  of  every 
kind.  Extortion  and  oppression  on  the  part  of  the  public 
officers,  and  fraud  and  evasion  of  the  payment  of  just  dues  on 
the  part  of  the  cultivators,  prevailed  throughgut  our  provinces ; 
and  with  respect  to  the  administration  of  justice,  it  was  re- 
marked, in  a  Letter  from  the  President  in  Council  at  Port 
William,  that  "  the  regular  course  was  everywhere  suspended ; 
but  every  man  exercised  it  who  had  the  power  of  compelling 
others  to  submit  to  his  decision/'^  Councils  with  superior 
authority  were  established  at  Moorshedabad  and  Patna  in  the 
following  year,  to  superintend  the  administration  of  justice  and 
the  collection  of  the  revenue,  and  to  exercise  the  powers  before 
vested  in  the  Resident  and  Chief 

The  glaring  abuses  above  mentioned  had  continued  for  seven 
years  unremedied,  when,  in  the  year  1772,  the  Court  of  Direc- 
tors announced  to  the  Grovemment  of  Bengal  their  intention 
"  to  stayd  forth  as  Dewan,  and,  by  the  agency  of  the  Company's 
'  servants;  to  take  upon  themselves  the  entire  care  and  manage- 
ment of  the  revenues."  ^ 

Warren  Hastings,  who  had  already  acquired  a  considerable 
reputation  by  his  talents,  and  who  had  served  with  great 


'  Fifth  Report  from  the  Select  Committee  of  the  House  of  Commons, 
1812,  p.  6. 
2  Ibid. 
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credit  in  Bengal  during  the  administration  of  Y ansittart,  and 
since  then  on  the  coast  of  Coromandel,  was  now  Governor,  he 
having  been  appointed  to  that  important  office  in  the  pre- 
cediDg  year.  In  order  to  carry  into  effect  their  determination, 
the  Court  of  Directors  appointed  a  Committee;  consisting  of 
the  Gk)vemor  and  four  Members  of  Council ;  and  Warren  Hast- 
ings and  his  coadjutors  drew  up  a  Report,  comprising  plans  for 
the  more  effective  collection  of  the  revenue  and  the  administra- 
tion of  justice. 

This  Report,  which  bears  witness  throughout  to  the  sound- 
ness of  the  views  entertained  by  the  illustrious  statesman 
who  presided,  gave  a  detailed  account  of  the  Muhammadan 
Law  Courts ;  and  afler  animadvertuig  strongly  on  their  ineffi- 
ciency, proceeded  to  set  forth  a  plan  for  the  more  regular 
administration  of  civil  and  criminal  justice,  stated  to  have 
been  framed  so  as  to  be  adapted  ''  to  the  manners  and 
understandings  of  the  people  and  exigencies  of  the  country, 
adhering,  as  closely  as  possible,  to  their  ancient  usages  and 
institutions."^ 

This  plan  was  adopted  by  the  Grovemment  on  the  21st  of 
August  1772;  and  although  the  constitution  of  the  Courts  was 
shortly  afterwards  completely  altered,  many  of  the  rules  which 
it  contained  were,  and  are  still,  preserved  in  the  Bengal  Code 
of  Regulations. 

In  pursuance  of  the  plan  of  the  Committee,  the  Exchequer 
and  the  Treasury  were  removed  from  Moorshedabad  to  Calcutta, 
and  a  ^'  Board  of  Revenue,"  as  it  was  styled,  consisting  of  the 
Grovemor  and  Council,  with  an  establishment  of  native  officers, 
was  constituted  at  the  Presidency,  for  the  management,  not  only 
of  the  collections,  but  many  of  the  most  important  duties  of 
municipal  government.  The  Supervisors  appointed  under 
Verelst's  system  became  "  Collectors,"  one  of  whom  presided 
over  each  considerable  district,  assisted  by  a  native  officer,  and 


*  Proceedings  of  the  Governor  and  Council  at  Fort  William  respecting 
the  administration  of  jastice  amongst  the  Natives  of  Bengal,  p.  4,  4to. 
1774. 
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the  lands  were  leased  to  the  highest  bidder  who  could  produce 
the  requisite  security  for  rent,  for  a  period  of  five  years.  In 
each  CoDectorate  were  established  Mofussil  Dewanny  Adawluts, 
or  Provincial  Civil  Courts  for  the  administration  of  civil  justiceS 
which  were  presided  over  by  the  Collectors  on  the  part  of  the 
Company,  in  their  capacity  of  King^s  Dewans,  attended  by  the 
provincial  Dewans  and  the  other  officers  of  the  Collector's  Court. 
These  took  cognizance  of  "  all  disputes  concerning  property, 
real  or  personal,  all  causes  of  inheritance,  marriage,  and  cast, 
and  all  claims  of  debt,  disputed  accounts,  contracts,  and  demands 
of  rent*;"  excepting,  however,  questions  relating  to  the  suc- 
cession to  Zaminddri  and  Talookdari  property,  which  were 
reserved  for  the  decision  of  the  Governor  and  Council.^  A 
Criminal  Court,  styled  the  Foujdary  Adawlut,  was  also  esta- 
blished in  each  district,  for  the  trial  of  "  murder,  robbery,  and 
theft,  and  all  other  felonies,  forgery,  perjury,  and  all  sorts  of 
frauds  and  misdemeanours,  assaults,  frays,  quarrels,  adultery, 
and  every  other  breach  of  the  peace  or  violqnt  invasion  of  pro- 
perty.* In  these  Criminal  Courts  the  Kdzi  or  Mufti  of  each 
district  was  directed  to  sit  to  expound  the  law,  and  determine 
how  far  delinquents  were  guilty  of  any  breach  thereof;  but  it 
was  also  provided  that  the  Collector  should  attend  to  the  pro- 
ceedings, and  see  that  the  decision  was  passed  in  a  fair  and 
impartial  manner,  according  to  the  proofs  exhibited.^  Two 
Superior  Courts  were  established  at  the  chief  seat  of  Govern- 
ment, to  be  called  the  Dewanny  Sudder  Adawlut  and  the 
Nizamut  Sudder  Adawlut*:  the  former  to  be  presided  over  by 
the  President  and  Members  of  Council,  assisted  by  native  officers'', 
and  to  be  a  Court  of  Appeal  in  all  cases  where  the  disputed 
amount  exceeded  500  rupees®;  and  the  latter  to  be  presided 
over  by  a  chief  officer,  to  be  called  the  Ddroghah  Adawlut,  ap- 
pointed on  the  part  of  the  Ndzim,  assisted  by  native  Muham- 
madan  law  officers,  with  a  similar  controul  to  be  exercised  bv 
the  Chief  and  Council,  with  respect  to  the  proceedings  of  the 


<  Plan,  Rale  I.  '  Plan,  Rule  II.  *  Plan,  Rule  II. 

♦  Plan,  Rale  II.  »  Plan,  Rule  IV.  •  Plan,  Rule  V. 
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Court,  83  was  rested  in  the  Collectors  of  Districts.^  The  Ni- 
zamut  Sudder  Adawlut  was  to  revise  and  confirm  the  sentences 
of  the  Foujdary  Adawluts  in  capital  cases  and  those  involving 
fines  exceeding  100  rupees^  and  to  refer  the  former  to  the 
Nazim  for  his  sentence.' 

In  addition  to  these  Courts,  there  were  also  subordinate  ones 
of  original  jurisdiction  placed  at  the  chief  points  of  the  pro- 
vincial divisions.  The  head  &rmers  of  each  Pergunnah  having 
a  final  judgment  in  all  disputes  not  exceeding  ten  rupees^  and 
the  Collectors  and  some  of  the  subordinate  officers  being  in- 
vested with  certain  powers  as  Magistrates  for  the  regulation  of 
the  Police.* 

One  of  the  leading  features  of  this  plan  was,  that  in  the  Civil 
Courts  Muhammadans  and  Hindus  were  entitled  to  the  benefit 
of  their  own  laws  in  all  suits  regarding  inheritance,  marriage^ 
cast,  and  other  religious  usages  and  institutions.^  I  shall  recur 
to  this  in  the  section  treating  of  the  Native  Laws. 

Such  is  the  outline  of  the  system  first  proposed  by  Warren 
Hastings,  a  system  unavoidably  imperfect,  from  the  limited 
knowledge  possessed  at  that  period  by  the  English  of  the  habits 
and  character  of  the  Natives,  and  indeed  of  almost  all  that  was 
requisite  for  rendering  it  effectual,  but  which  must  at  the  same 
time  excite  our  admiration,  when  we  call  to  mind  the  state  of 
confusion  into  which  the  country  had  been  plunged  by  a  rapid 
succession  of  revolutions,  and  the  consequent  uprooting  of 
society,  that  had  scarcely  left  a  vestige  of  the  former  insti- 
tutions^ and  had  most  emphatically  reduced  the  law  to  a  dead 
letter ;  or  when  we  remember  the  difficulties  which  must  have 
surrounded  any  attempt  to  form  a  plan  for  the  restoration  of 
order,  at  a  time  when  every  pubhc  functionary  had  been  long 
accustomed  to  fill  his  purse  by  the  grossest  extortion,  and  to 
convert  the  decision  of  disputed  claims  into  an  avowed  means 
of  self-aggrandisement. 

The  Committee  of  thfe  House  of  Commons,  in  the  celebrated 
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Fifth  Beport^  speaking  of  the  Bevenue  and  Judicial  Begulations 
which  were  made  under  this  system,  observe,  that  they  manifest 
**a  diligence  of  research^  and  a  desire  to  improve  the  condition 
of  the  inhabitants  by  abolishing  many  grievous  imposts  and 
prohibiting  many  injurious  practices  which  had  prevailed  under 
the  Native  Grovemment ;  and  thus  the  first  important  step  was 
made  towards  those  principles  of  equitable  government  which 
it  is  presumed  the  Directors  always  had  it  in  view  to  establish, 
and  which,  in  subsequent  institutions,  have  been  more  suc- 
cessfuUy  accompKshed."* 

Soon  after  the  adoption  of  this  plan  by  Government,  the  Be- 
gulating  Act  of  1773  (the  13th  Geo.  III.  c.  63)  was  passed: 
but  this  Statute,  the  first  interference,  strictly  speaking,  of  the 
British  Legislature  in  the  administration  of  Indian  affairs,  did 
not  materially  affect  the  Grovemment  of  India  at  large.  The 
establishment  of  the  Supreme  Court  at  Calcutta,  under  this  Act, 
created  much  dissatisfaction  at  the  time,  and  was,  as  we  have 
already  seen,  the  cause  subsequently  of  serious  contentions;  but 
the  restriction  and  definition  of  its  powers  soon  followed^  and 
effectually  did  away  with  all  cause  of  complaint.  The  most 
important  part  of  the  Begulating  Act,  however,  is  that  in  which 
it  provided  for  the  administration  of  the  government  of  India 
by  the  appointment  of  a  Governor-General  and  Coimcil*,  who 
were  empowered  to  make  Bules  and  Begulations  for  the  good 
government  of  Bengal,  and  were  thus  invested  for  the  first 
time,  by  Parliament,  with  a  delegated  power  of  legislation.* 

In  the  year  1774  the  European  Collectors  were  re-called, 
and  native  Admils  appointed  instead;  and  at  the  same  time 
the  superintendence  of  the  collection  of  the  revenue  was  vested 
in  six  Provincial  Councils  appointed  for  the  respective  divisions 
of  Calcutta^  Burdwan,  Dacca,  Moorshedabad,  Dinagepor,  and 
Patna^     The  administration  of  civil  justice  was  transferred  from 


^  Fifth  Beport  from  the  Select  Committee  of  the  House  of  Commons, 
1812,  p.  6. 

*  2l8t  Geo.  III.  c.  70.  » 13th  Geo.  III.  c,  63.  ss.  7, 8. 

^  19th  Geo.  III.  c.  63.  ss.  36,  37.  And  see  irtfra,  the  Section  on  the 
Laws  peculiar  to  the  Courts  in  India.  ^ 
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the  Collectors  to  the  A4mil8,  from  whose  decisions  an  appeal 
lay  in  every  case  to  the  Provincial  Councils,  and  thence,  finder 
certain  restrictions,  to  the  Governor  and  Council  as  the  Sudder 
Adawlut. 

After  Warren  Hastings  had  presided  in  the  chief  Criminal 
Court  established  at  Calcutta  for  about  eleven  months,  he  felt 
himself,  obliged,  from  the  multiplicity  of  business,  to  resign 
the  situation ;  and  accordii]^ly,  in  October  1775,  the  Ifizamut 
Adawlut  was  removed  from  Calcutta  and  established  at  Moor- 
shedabad,  under  the  superintendence  of  Muhammad  Kizd  Khan, 
who  was  invested  with  the  office  of  N4ib  Nazim,  at  the  recom- 
mendation of  the  Governor-General,  and  Foujdars  were  ap- 
pointed in  the  several  districts  for  apprehending  and  bringing 
to  trial  all  offenders  against  the  public  peace.^ 

These  arrangements  for  the  administration  of  justice  re- 
mained in  force,  with  scarcely  any  change,  until  the  year  1 780, 
when  the  Calcutta  Government  passed  Regulations  which  con- 
tained the  following  provisions  :  The  jurisdiction  of  the  Pro- 
vincial Councils  was  confined  exclusively  to  revenue  matters^; 
and  in  each  of  the  six  great  divisions  above  mentioned  was 
estabhshed  a  Court  of  Dewanny  Adawlut,  presided  over  by 
a  covenanted  servant  of  the  East-India  Company,  styled 
Superintendent  of  Dewanny  Adawlut^  whose  jurisdiction  ex- 
tended over  all  claims  of  inheritance  to  Zamindaris,  Talookdaris, 
and  other  real  property  or  mercantile  disputes^  and  all  matters 
of  personal  property,  with  the  exception  of  what  was  reserved 
to  the  Provincial  Courts,  who  were  stiU  to  decide  on  all  cases 
having  relation  to  revenue,  as  well  as  on  all  demands  of  indi- 
viduals for  arrears  of  rent,  and  on  all  complaints  from  tenants 
and  cultivators  of  undue  exaction  of  revenue.*  The  decision  of 
the  Superintendent  was  to  be  final  in  all  cases  where  the  sum 


*  Fifth  Report  from  the  Select  Committee  of  the  House  of  Commons, 
1812,  p.  6.  Bengal  Judicial  Regulation,  XXVI.  1790,  Preamble.  In 
the  Fifth  Report  the  estabUshment  of  Foujdars  and  Tannahdars  ig  stated  to 
have  taken  place  in  1774. 

'  Bengal  Judicial  Regulation,  1. 1780,  s.  3.         ^  Jud.  Reg.  1. 1780,  s.  1. 

*  Jud.  Reg.  1. 1780,  b.  5.  «  Jud.  Reg.  1. 1780,  s.  3. 
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in  dispute  did  not  exceed  1000  rapees,  but  above  that  sum  an 
appeal  lay  to  the  Sudder  Dei^ranny  Adawlut.^ 

At  this  time  the  many  avocations  of  the  Gk)vemor-6eneral 
and  Coundl  compelled  them  to  give  up  sitting  in  the  Sudder 
De'wanny  Adawlut,  and  a  separate  Judge  was  accordingly  ap- 
pointed to  preside  in  that  Court.  The  person  selected  for  this 
high  office  was  Sir  Elijah  Impey^  and  his  acceptance  of  it  Was 
one  of  the  principal  charges  from  which  that  much-K^umniated 
Judge  80  triumphantly  cleared  himself.  He  has  been  accused, 
by  an  eminent  writer,  of  having  accepted,  the  office  as  a  bribe ; 
but  whilst  his  legal  attainments  and  position  sufficiently  ac- 
count for  his  selection  without  having  recourse  to  that  odious 
supposition,  the  self-denial,  so  rare  in  India  in  those  dayd, 
with  which  he  "  declined  appropriating  to  himself  any  part  of 
the  salary  annexed  to  the  office  of  Judge  of  the  Sudder  Dewanny 
Adawlut  until  the  pleasure  of  the  Lord  Chancellor  should  be 
knownV  of  itself  sufficiently  refutes  an  accusation  couched  in 
terms  as  virulent  and  un&ir,  as  the  statements  it  contains  are 
themselves  partial  and  unfounded  upon  fact. 

Sir  Elijah,  in  fulfilment  of  the  duties  which  devolved  upon 
him  by  virtue  of  his  new  office,  and  without  any  remuneration, 
prepared  a  series  of  Regulations  for  the  guidance  of  the  Civil 
Courts,  which  he  submitted  to  Government  in  November  1780. 
They  were  approved  of  by  that  body,  and  were  afterwards  incor- 
porated, with  additions  and  amendments,  in  a  revised  Code, 
passed  in  1 781,  which  wa»translated  into  the  Persian  and  Ben- 
gali languages.'  Under  these  Regulations,  all  civil  causes  were 
made  cognizable  by  the  Dewanny  Adawluts,  which  had  been  in- 
creased from  six  to  eighteen,  for  the  sake  of  rendering  the  juris- 
dictions of  the  individual  Judges  less  inconveniently  extensive.^ 
The  functions  of  the  Judges  of  these  Courts  were  entirely  severed 


'  Jud.  Reg.  I.  1780,  as.  80,  31. 

*  Extracted  from  Bengal  Consultations  in  the  East-India  House,  quoted  in 
the  Memoirs  of  Sir  Elijah  Impej,  by  his  Son,  p.  221,  8vo.  Lond.  1846. 

'  The  Persian  translation  by  Mr.  W.  Chambers  was  printed  in  1782.  The 
Bengdlf  rersion  by  Mr.  Duncan  was  printed  in  1785. 

♦  Jud.  Reg.  III.  1781,  s.  1. 
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from  the  refvenue  department^  four  districts  being,  however,  ex- 
cepted, where,  for  local  reasons,  the  functions  of  Civil  Judge  and 
Collector  were  exercised  by  the  same  persons,  but  expressly  in 
distinct  capacities,  and,  as  Civil  Judge,  wholly  independent  of 
the  Board  of  Revenue,  and  subject  only  to  the  authority  of  the 
Governor-General  in  Council  and  of  the  Judge  of  the  Sudder 
Dewanny  Adawlut.^  An  appeal  lay  from  the  decisions  of  the 
Provincial  Dewanny  Adawluts,  in  cases  where  the  amount  in  dis- 
pute exceeded  1000  rupees,  to  the  Sudder  Dewanny  Adawlut.* 
In  the  year  1781  the  Foujdars,  instituted  in  1775,  were  abo- 
lished, and  the  Police  jurisdiction  was  transferred  to  the  Judges 
of  the  Dewanny  Adawluts,  or,  in  some  cases,  to  the  Zamindar, 
by  special  permission  of  the  Governor-General  in  Council.  The 
Judges,  however,  were  not  empowered  to  punish,  but  merely 
to  apprehend  offenders,  whom  they  were  at  once  to  forward  to 
the  I)ar6ghah  of  the  nearest  Poujdary  Court ;  and  the  Judge  of 
the  Dewanny  Adawlut,  the  Daroghah  of  the  Nizamut  Adawlut, 
and  the  Zamindar  were  to  exercise  a  concurrent  jurisdiction  for 
the  apprehension  of  robbers  and  disturbers  of  the  public  peace.^ 
A  separate  department  was  established  at  the  Presidency,  xm- 
der  the  immediate  controul  of  the  Governor-General,  to  receive 
reports  and  returns  of  the  proceedings  of  the  Foujdary  Courts 
and  lists  of  prisoners  apprehended  and  convicted  by  the  autho- 
rities in  the  provinces.*  To  arrange  these  records,  and  to 
maintain  a  check  on  all  persons  entrusted  with  the  administra- 
tion of  criminal  justice,  an  officer  was  appointed,  to  act  under 
the  direction  of  the  Governor-General,  with  the  title  of  Re- 
membrancer of  the  Criminal  Courts.^  The  ultimate  decision 
still  rested  with  the  Naib  Nazim  at  Moorshedabad.  In  the 
same  year  the  Provincial  Councils  were  dissolved,  and  a 
Committee  of  Revenue  established,  to  be  entrusted  with  the 
charge  and  administration  of  all  revenue  matters,  to  be  vested 
with  the  powers  of  the  Provincial  Councils,  and  to  be  under  the 
controul  of  the  Governor-General  and  Council.' 


I  Jud.  Reg.  VI.  1781,  ss.  2—12.        « Jud.  Reg.  VI.  1781,  ss.  53,  74. 
»  Jud.  Reg.  XX.  1781,  ss.  6—8.        *  Jud.  Reg.  XX.  1781,  ss.  11, 12. 
« Jud.  Reg.  XX.  1781,  s.  14.  «  Revenue  Reg.  I.  1781. 
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In  1 782  the  Court  of  Directors  sent  out  orders  to  the  Go- 
TenMHT-Greneral  in  Council  to  resume  the  superintendence  of 
the  Sudder  Dewanny  Adawlut>  which  Court  had  been  consti- 
tuted in  the  preceding  year  a  Court  of  Secord,  by  the  21st 
Geo.  III.  c.  70.  s.  21 ;  and  it  may  be  remarked,  that  thus^ 
although  it  is  generally  loeked  upon  as  the  principal  Court  of 
the  Honourable  East-India  Company^  it  is  in  reaUty  a  Queen's 
Court.  This  Statute  declared  the  judgments  of  the  Govemor- 
General  and  Council  in  appeal  from  the  Provincial  Courts  in 
civil  causes  to  be  final,  except  in  civil  suits  where  the  amount 
in  dispute  was  of  £5000  and  upwards,  when  an  appeal  lay  to 
the  King  in  CouncU.^ 

The  progress  of  the  judicial  system  cannot  be  traced  for  the 
next  four  years,  but  no  material  alteration  seems  to  have  taken 
place.^ 

In  the  mean  time  FarUament  again  interfered,  and  an  Act 
was  passed  in  1784,  viz.  the  24th  Geo.  III.  c.  25,  to  regulate 
the  affairs  of  the  East-India  Company  and  of  the  British 
possessions  in  India.  Section  39  of  this  Statute,  which  may 
be  said  to  form  the  basis  of  the  present  constitution  of  British 
India,  commanded  th&  Company  to  institute  inquiries  into  the 
complaints  that  had  prevailed  that  divers  Rajahs,  Zamindars, 
Polygars,  Talookdars,  and  other  native  landholders  vnthin 
the  British  territories  in  India,  had  been  unjustly  deprived  o( 
or  compelled  to  abandon  and  relinquish,  their  respective  lands, 
jurisdictions,  rights,  and  privileges,  or  that  the  tributes,  rents, 
and  services  required  of  them  had  become  oppressive;  and 
these  grievances,  if  founded  upon  truth,  were  directed  to  be 
effectually  redressed,  in  such  manner  as  should  be  consistent 
with  justice  and  the  laws  and  customs  of  the  country,  and 
permanent  rules  to  be  settled  and  established  upon  principles 
of  moderation  and  justice,  according  to  the  laws  and  constitu- 
tion of  India,  by  which  their  tributes,  rents,  and  services 
shoidd  be  rendered  and  paid. 

*  See  infra  the  Section  on  Appeals  to  England. 

*  Leith'8  History  of  the  Rise  and  Progress  of  the  Adawlut  System, 
p.  24  8vo.  Lond.  1822,  2d  edit. 
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This  Act  also  established  the  Board  of  Commissioners  for 
the  affairs  of  India ;  and  the  attention  of  that  body,  and  of 
the  Court  of  Directors,  was  immediately  turned  to  the  impor- 
tant objects  comprised  in  the  above  requisition. 

The  Marquis  Comwallis  was  selected  to  superintend  the 
measures  determined  upon,  and  in  the  year  1786  he  pro- 
ceeded to  India  as  Govemor-General,  carrying  with  him  detailed 
instructions  from  the  Court  of  Directors,  which  were  dictated 
by  a  wise  and  considerate  spirit,  stating  ^^  that  they  had  been 
actuated  by  the  necessity  of  accommodating  their  views  and 
interests  to  the  subsisting  manners  and  usages  of  the  people, 
rather  than  by  any  abstract  theories  drawn  from  other  coun- 
tries or  applicable  to  a  different  state  of  things/^ 

In  compliance  with  these  instructions.  Lord  Comwallis  directed 
the  re-union  of  the  functions  of  civil  and  criminal  justice  with 
those  of  the  collection  and  management  of  the  revenue;  and 
the  Dewannj  Adawluts  were  accordingly,  in  the  year  1787, 
placed  under  the  superintendence  of  the  Collectors.*  District 
Courts  were  established  in  Moorshedabad,  Dacca,  and  Patna, 
presided  over  by  Judges  and  Magistrates  who  were  not  Col- 
lectors, that  office  being  unnecessary,  b»  their  jurisdiction  was 
circumscribed  by  the  limits  of  those  cities.'  The  proper  Col- 
lectors^ or  Revenue  Courts  were  kept  distinct  from  the  Dewanny 
Adawluts,  although  presided  over  by  the  same  persons.'  From 
the  latter,  appeals  were  allowed,  within  certain  limits,  to  the 
Governor-General  and  Council,  in  their  capacity  of  Judges  of 
the  Sudder  Dewanny  Adawlut*;  and  the  decisions  of  the 
Revenue  Courts  were  appealable,  first  to  the  Board  of  Revenue, 
and  thence  to  the  Govemor-Greneral  in  Council.*  The  Collec- 
tors also  were  appointed  to  act  as  Magistrates'  in  apprehending 


»  Jud.  Reg,  VIIL  1787,  s.  2. ;  Rev.  Reg,  XX.  1787. 

2  Jud.  Reg.  VIII.  1787,  ss.  2, 11.;  Rev.  Reg.  XX.  1787. 

'Jud.  Reg.  VIII.  1787,  s.  19.;  Rev.  Reg.  XXIII.  1787,  s.  1. 

'  Jud.  Reg.  VIII.  1787,  ss.  53—72. 

'  Rev.  Reg.  XXIII.  1787,  b.  42. 

'  Jud.  Reg.  XXII.  1787.  s.  1.;  Rev.  Reg.  XX.  1787. 
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offenders  against  the  publie  peace ;  but  with  the  exception  of 
the  chastisement  of  petty  offences^  they  had  no  power  of  trial 
or  punishment,  and  were  directed  to  deliver  up  their  prisoners 
for  that  purpose  to  the  Muhammadan  criminal  officers^  who 
were  not  to  be  interfered  with^  beyond  the  influence  possessed 
by  the  British  Groyemment  in  recommending  the  mitigation  of 
punishments  of  unnecessary  cruelty. 

The  administration  of  criminal  justice  remained  in  the  hands 
of  the  Naib  Ndzim  until  the  end  of  the  year  1790>  when  the 
Grovernor-General,  convinced  of  the  inefficacy  of  the  different 
plans  which  had  been  adopted  and  pursued  from  the  year  1 772, 
declared  that^  vdth  a  view  to  ensure  a  prompt  and  impartial 
administration  of  the  criminal  law,  and  in  order  that  all  ranks 
of  people  might  enjoy  security  of  person  and  property,  he  had 
resolved  in  Council  to  resume  the   superintendence  of  the 
administration  of  criminal  justice  throughout  the  provinces.^ 
Accordingly  the  Nizamut  Adawlut  was  again  removed  from 
Moorshedabad  to  Calcutta,  and  was  appointed  to  consist  of 
Hie  Governor-General  and  members  of  the  Supreme  Council, 
assisted  by  the  K&zi  al  Euzat  and  two  Muftis.^     This  Comi^ 
was  at  once  a  Court  of  Criminal  Appeal  and  a  Board  of  Police, 
as  it  took  cognizance,  not  only  of  ail  judicial  matters,  but  of  the 
general  state  of  the  Police  throughout  the  country.^    All  per- 
sons charged  with  crimes  and  offences  were  to  be  apprehended 
by  the  Magistrates,  and  an  inquiry  instituted ;  when,  if  the 
charge  proved  groundless,  they  were  to  be  acquitted  and  dis- 
missed; but  if  the  crime  were  proved,  they  were  to  be  admitted 
to  bail,  except  in  cases  of  murder,  thefl,  burglary,  or  robbery ; 
and  in  all  proved  cases  they  were  to  be  committed  for  trial  by 
the  Court  of  Circuit.     Trivial  cases  of  assault,  abuse,  or  afiray 
were  punishable  by  the  Magistrates  by  limited  flagellation  or 
imprisonment.^     Four  Courts  of  Circuit,  superintended  respec- 
tively by  two  Judges,  who  were  to  be  covenanted  servants  of 
the  Company,  assisted  by  Eizis  and  Muftis  as  Assessors,  were 


«  Jud.  Reg.  XXII.  1787,  bs.  3—5.      *  Jud.  Reg.  XXII.  1787,  s.  14. 

'  Jud.  Reg.  XXVI.1790,  Preamble.    *  Jud.  Reg.  XXVI.  1790,  ss.  41, 42. 

*  Jud.  Reg.  XXVI.  1790,  s.  62.         *  Jud  Reg.  XXVI,  1790,  ss.  3-6. 
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at  the  eame  time  established,  for  the  trial  of  such  crimes  as 
were  not  punishable  by  the  Magistrates.*  These  Judges  were 
required  to  hold  a  general  gaol  deUvery  every  six  months^  and, 
in  capital  cases,  to  report  their  proceedings  to  the  Nizdmut 
Adawlut  at  Calcutta  for  confirmation.^  In  the  Regulations  for 
these  Courts  of  Circuit  we  meet,  for  the  first  time,  with  the 
provision,  that  in  trials  for  murder  the  doctrine  of  Abu  Yusuf 
and  Muhammad,  requiring  the  evidence  of  criminal  intention 
alone,  was  to  be  applied  in  regulating  the  Fatwa  of  the  law 
officers,  in  opposition  to  that  of  Abu  Hanifah*,  which  required 
the  actual  employment  of  an  instrument  of  blood :  the  relations 
of  a  murdered  person  were  also  debarred  from  pardoning  the 
oflfender.^ 

In  1791  the  Judges  of  the  Courts  of  Circuit  were  required  to 
transmit  to  the  Nizamut  Adawlut  aU  trials  wherein  they  dis- 
approved of  the  proceedings  held  on  trial,  or  of  the  Fatwa  of 
the  law  officers.*  In  the  same  year  imprisonment  and  hard 
labour  were  substituted  for  mutilation*^,  and  the  Court  of  Nizamut 
Adawlut  was  empowered  to  pass  sentence  of  death,  ingtead  of 
granting  Diyat  to  the  heir.® 

In  1 792  iJie  rule  that  the  refusal  to  prosecute  by  the  relatives 
of  a  murdered  person  was  to  bar  the  trial  of  the  offender  was 
abrogated.*  In  the  same  year  the  Government  took  the  ma- 
nagement of  the  Police  entirely  out  of  the  hands  of  the  Zamin- 
dars  and  farmers  of  land,  who  were  no  longer  to  be  held 
responsible  for  robberies  committed  in  their  estates  or  farms, 
and  placed  it  under  the  controul  of  the  Magistrates,  who  were 
required  to  divide  their  respective  Zillahs  into  Police  jurisdic- 
tions of  twenty  miles  square,  to  be  superintended  by  a  Daroghah 
and  a  suite  of  Police  officers,  to  be  paid  by  the  Government.^® 


'  Jud.  Reg.  XXVI.  179Q,  b8.20.24.    »  Jud.  Reg.  XXVI.  1790.  s.  31. 
»  Jud.  Reg.  XXVI.  1790,  b.  32. 

*  Jud.  Reg.  XXVI.  1790,  s.  33.    ThiB  distinction  of  doctrine  will  be  ex- 
plained in  a  subsequent  section  on  the  Muhammadan  Law. 

*  Jud.  Reg.  XXVI.  1790,  s.  34.        '  Jud.  Reg.  XXXIII.  1791,  s.  3. 
'  Jud.  Reg.  XXXIV.  1791.  *  Jud.  Reg.  XXXVII.  1791,  s.  3. 
'  Jud.  Reg.  XL.  1792,  s.  1.               ' '  Jud.  Reg.  XLIX.  1792. 
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(2)  System  op  179S. 

The  administration  of  civil  justice  appears  to  have  remained 
materially  the  same  from  1787  until  1793,  when  Lord  Corn- 
wailis  introduced  his  celebrated  system  of  judicature,  and  formed 
the  Regulations  into  a  regular  Code,  which  is  the  basis  of  the  Re- 
gulation Law  prevalent  throughout  India  at  the  present  time. 

The  earliest  alteration  made  by  this  system  was  the  vesting 
the  collection  of  revenue  and  the  administration  of  justice  in 
separate  officers ;  and  for  this  were  assigned,  amongst  others,  the 
following  reasons  :  "  It  is  obvious,  that  if  the  Regulations  for 
assessing  and  collecting  the  public  revenue  are  infringed,  the 
revenue  officers  tiiemselves  must  be  the  aggressors,  and  that 
individuals  who  have  been  aggrieved  by  them  in  one  capacity 
can  never  hope  to  obtain  redress  from  them  in  another.  Their 
financial  occupations  equally  disqualify  them  from  administer- 
ing the  laws  between  the  proprietors  of  land  and  their  tenants.'^* 
The  Mai  Adawluts,  or  Revenue  Courts,  were  accordingly  abo- 
lished, the  Revenue  Board  was  divested  of  its  powers  as  a 
Court  of  Appeal,  and  all  causes  hitherto  tried  by  the  revenue 
officers  were  transferred  to  the  Dewanny  Adawluts^  which 
were  now  established  in  each  provincial  division,  and  presided 
over  respectively  by  a  covenanted  servant,  in  whose  person 
were  united  the  powers  of  Judge  and  Magistrate,  and  who  also 
had  the  management  of  the  Police  within  the  limits  of  his 
division. 

The  Courts  of  Civil  Judicature  established  under  Lord 
Comwallis'  system  formed  a  regular  gradation  of  Courts  of 
Appeal.  The  lowest  in  the  series  were  the  Courts  of  the 
Native  Commissioners,  who  were  to  hear  and  decide  in  the 
first  instance,  where  the  cause  of  action  did  not  exceed  fifty 
rupees.'  These  Native  Commissioners  were  of  three  denomi- 
nationSy  termed  Ameens  or  Referees,  S41isan  or  Arbitrators, 
and  Munsife  or  Native  Justices^ ;  and  from  their  decisions  an 


'  Reg.  II.  1793,  Preamble.  «  Reg.  II.  1793,  s.  2. 

»  Reg.  XL.  1793,  s.  2.  ^  Reg.  XL.  1793,  s.  5. 
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appeal  lay  to  the  Zillah  or  City  Judge.^  The  second  descrip- 
tion of  Courts  were  those  of  the  Registers,  who  were  covenanted 
servants  attached  to  the  Zillah  and  City  Courts,  and  who,  in 
order  to  prevent  the  time  of  such  Courts  being  occupied  by  the 
trial  of  petty  suits,  were,  when  authorised  by  the  Zillah  and 
City  Judges,  empowered  to  try  and  decide  causes  for  an  amount 
not  exceeding  200  rupees.  The  decrees  passed  by  a  Register 
were  not  valid  unless  revised  and  countersigned  by  the  Judge.' 
Next  in  order  were  the  Zillah  and  City  Courts,  twenty-six 
in  number,  which  were  each  presided  over  by  a  single  Judge, 
being  a  covenanted  servant,  assisted  by  Hindu  and  Muham- 
madan  law  officers  and  a  Register,  having  cognizance  of  all 
civil  suits  in  the  first  instance':  their  decisions  were  not  final, 
and  were  appealable  in  all  cases  to  the  Provincial  Courts.* 
The  Provincial  Courts  of  Appeal,  which  were  four  in  number, 
were  the  fourth  in  the  ascending  scale,  and  were  each  presided 
over  by  three  European  Judges.  These  were  established,  one 
in  the  vicinity  of  Calcutta,  one  at  the  city  of  Patna,  one  at 
Dacca,  and  the  fourth  at  Moorshedabad*:  they  were  provided 
respectively  with  a  Register,  a  Eazi,  a  Mufti,  and  a  Pandit, 
and  with  a  competent  number  of  native  ministerial  officers. 
The  decision  of  the  Provincial  Courts  waa  final  in  suits  where 
the  disputed  amount  did  not  exceed  the  sum  of  1000  rupees : 
above  that  sum  an  appeal  lay  to  the  Sudder  Dewanny  Adaw- 
lut.^  The  Sudder  Dewanny  Adawlut  was  established  at  the 
Presidency,  and  consisted  of  the  Governor-General  and  Mem- 
bers of  the  Supreme  Council.'^  This  Court  took  cognizance  of 
appeals  from  the  Provincial  Courts®,  and  its  judgment  was  final 
in  all  civil  suits  whatever.*     The  Sudder  Dewanny  Adawlut 


»  Beg.  XL.  1793,  s.  20.  ^  R^g.  XIII.  1793,  s.  6. 

3  Reg.  III.  1793,  ss.  2,  3.  8.  *  Reg.  III.  1793,  s.  20. 

5  Reg.  V.  1793,  s.  2.  *  Reg.  V.  1793,  ss.  23. 25, 26. 30. 

7  Reg.  VI.  1793,  s.  2.  »  Reg.  VI.  1793,  s.  10. 

^  Reg.  VI.  1793.  s.  29.  This  Regulation  seems  to  have  been  made 
irrespective  of  the  appeal  to  the  King  in  Council  under  the  21st  Geo.  III. 
c.  70,  s.  21 ;  the  defect  was,  however,  subsequently  remedied  by  Reg.  XVI. 
of  1797.     See  infra  the  Section  on  Appeals  to  England. 


SUDDER  AIJD  MpPUSSIL  COURTS — BENGAL.  xlvil 

was  also  authorised  to  admit  appeals  from  the  decisions  of 
the  Provincial  Councils,  or  of  the  Committee  or  Board  of 
Bevenue.^ 

Criminal  justice  was  administered,  under  the  new  system 
introduced  in  1793,  in  the  following  manner.  The  Zillah  and 
City  Judges  were  constituted  Magistrates,  their  jurisdiction 
being  co-extensive  with  their  jurisdiction  as  Judges.^  The 
Magistrates  and  their  assistants  were  empowered  to  apprehend 
murderers,  robbers,  thieves,  housebreakers,  and  persons  charged 
with  crimes  and  misdemeanours^;  and  in  certain  cases,  as 
abusive  language,  calunmy,  assaults,  and  affrays,  were  autho- 
rised to  pass  final  sentence,  subject,  however,  to  the  controul  of 
the  Courts  of  Circuit  and  Nizamut  Adawlut,  and  to  punish 
such  offenders,  within  certain  limits,  by  corporal  chastisement, 
fine  not  to  exceed  200  rupees,  or  imprisonment  for  a  term  not 
exceeding  fifteen  days/  British  subjects  charged  with  offences, 
and  residing  in  the  provinces,  were  to  be  apprehended  and 
sent  for  trial  to  the  Supreme  Court  at  Calcutta.®  Pour  Courts 
of  Circuit  were  established,  to  consist  of  the  Judges  of  the 
Provincial  Courts  of  Appeal,  and  the  Eazi  and  Mufti  attached 
to  those  Courts.^  These  were  Courts  of  half-yearly  Gaol 
DeUvery  for  certain  Zillahs,  and  monthly  for  the  cities  of  Patna, 
Dacca,  and  Moorshedabad,  and  certain  other  Zillahs.*^  These 
Courts  were  empowered  to  pass  sentence  of  death  or  imprison- 
ment for  life,  but  were  to  transmit  the  proceedings  to  the 
Nizamut  Adawlut^  to  await  the  final  sentence  of  that  Court, 
which  being  sent  back  to  the  Judges,  they  were  to  issue  an 
immediate  warrant  for  execution.^  The  Nizamut  Adawlut,  or 
chief  Criminal  Court,  was  held  at  Calcutta,  and  consisted  of 
the  Governor-General  and  Members  of  the  Council,  assisted  by  • 
the  Kazi  al  Euzat  and  two  Muftis.  ^^  This  Court  had  cognizance 
of  all  matters  relating  to  the  administration  of  Criminal  justice 


«  Reg.  VI.  1793,  b.  9.  «  Reg.  IX.  1793,  ss.  2,  3. 

>  Reg.  IX.  1793,  s.  4.  *  Reg.  IX.  1793,  ss.  8,  9. 

*  Reg.  IX.  1793,  s.  19.  «  Reg.  IX.  1793,  ss.  31.  33.  36. 

'  R^.  IX.  1793,  ss.  40.  44,  45.  «  Reg.  IX.  1793,  s.  58. 

»  Reg.  IX.  1793,  s.  7a  »«  Reg.  IX.  1793,  ss.  66,  67. 
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and  the  Police,  and  was  authorised  to  exercise  the  same 
powers  as  were  vested  in  it  when  it  was  superintended  by 
the  Naib  Nazim.^  The  'sentences  of  the  Nizainut  Adawlut 
were  in  all  cases  to  be  final;  but  the  Governor-General  in 
Council  had  a  power  of  pardoning  or  commuting  the  punish- 
ment awarded.^  All  these  Courts  administered  the  Muham- 
madan  criminal  law  as  modified  by  the  Regulations. 

The  PoUce  Regulations  introduced  in  the  year  1793  were  a 
re-enaction,  with  some  amendments,  of  those  passed  in  1792, 
already  alluded  to.  The  Police  was  declared  to  be  under  the 
exclusive  charge  of  oflBicers  appointed  by  Grovemment ;  and  the 
landholders  and  farmers  were  prohibited  from  keeping  up  their 
establishments  of  Police,  and  exempted  from  responsibility  for 
robberies  committed  within  their  estates,  unless  their  connivance 
were  proved^;  the  division  into  Police  jurisdictions  was  retained^ 
and  they  were  each  to  be  guarded  as  before  by  a  Dar6ghah, 
who  was  directed  to  maintain  a  suite  of  PoUce-officers  at  the 
expense  of  Government,  and  to  apprehend  and  send  to  the 
Magistrates  all  persons  charged  with  crimes  and  misdemeanours, 
and  vagrants.^  The  Magistrates  and  PoKce-officers  of  the  cities 
were  invested  with  concun'ent  authority  in  their  respective 
jurisdictions,  and  with  those  of  the  Zillahs^ ;  and  the  cities  were 
to  be  divided  into  wards,  to  be  guarded  by  Daroghahs,  who 
were  to  be  under  the  immediate  inspection  and  subject  to  the 
authority  of  the  Kutwals  of  each  city.^ 

The  reformed  system  of  1793,  of  which  I  have  thus  attempted 
a  concise  description,  constitutes  the  main  fabric  of  the  actual 
administration  of  justice  at  the  present  day,  not  only  in  Bengal, 
Behar,  and  Orissa,  but  throughout  British  India.  Various 
modifications  and  improvements  were  gradually  introduced; 
and  nowhere  has  the  humane  policy  of  the  Government  been 
more  distinctly  shewn,  or  more  thoroughly  successful,  than  in 
the  increased  employment  of  the  Natives  in  judicial  oflices,  and 


>  Reg.  IX,  1793.  ss.  72,  73.  «  Reg.  IX.  1793,  b.  79. 

3  Reg.  XXII.  1793,  ss.  l--^3.  '  Reg.  XXII.  1793,  ss.  4-12. 
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Reg.  XXII.  1793,  s.  25.  «  Reg.  XXII.  1793,  s.  26. 
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the  confidence  placed  in  them  by  extending  the  jurisdiction  of 
the  Courts  over  which  they  are  appointed  to  preside. 

I  shall  now  give  a  rapid  sketch  of  the  more  material  altera- 
tions that  have  taken  place  in  the  judicial  system  of  Bengal 
since  the  year  1 793 ;  and  for  greater  clearness  I  shall  treat  of 
the  several  departments  of  Civil  and  Criminal  Judicature  and 
the  Police  under  distinct  heads. 


(3)  Altbrations  since  1793. 
(a)  Civil  Judicature. 

The  first  alteration  of  any  importance  was  the  giving  a  final 
power  of  decision  to  the  Registers  in  suits  not  exceeding  25 
rupees  in  value,  above  which  amount  an  appeaj  lay  to  the 
Provincial  Courts.^  In  the  following  year  the  Zillah  and  City 
Courts  were  also  empowered  to  decide  finally  on  all  appeals 
from  their  Registers  or  the  Native  Commissioners.^ 

The  jurisdiction  of  the  Provincial  Courts  was  extended  in 
the  year  1797,  when  they  were  authorised  to  take  cognizance 
of,  and  decide  finally,  suits  to  the  value  of  5000  rupees,  above 
which  sum  their  decisions  were  appealable  to  the  Sudder  De- 
wanny  Adawlut.*  In  the  same  year*  rules  were  also  enacted 
for  the  conduct  of  appeals  to  the  King  in  Council  from  the 
Sudder  Dewanny  Adawlut,  which  will  be  more  particularly 
mentioned  in  a  subsequent  section  treating  of  appeals  to  Eng- 
land. 

A  material  alteration  took  place  in  the  constitution  of  the 
Sudder  Dewanny  Adawlut  during  the  administration  of  the 
Marquis  of  Wellesley  in  the  year  1801,  when  it  was  made 
to  consist  of  three  Judges,  to  be  selected  from  the  covenanted 
servants  of  the  Company.*  The  number  of  Judges  was  in- 
creased in  the  year  1811,  and  the  Court  declared  thenceforth 
to  consist  of  a  Chief  Judge  and  of  as  many  Puisne  Judges  as  the 


'  Reg.  VIII.  1794,  ss.  6, 7.  «  Reg.  XXXVI.  1795,  8.  4. 

5  Reg.  XII.  1797,  s.  2.  *  R^.  XVI.  1797. 

*  R^.  II.  1801,  88.  2,  3. 
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Governor-Greneral  in  Council  might  deem  necessary.^  In  the 
same  year  a  summary  appeal,  whatever  might  be  the  value  Bit 
issue,  was  directed  to  be  cqgn^able  by  the  Sudder  Dewanny 
Adawlut,  the  Provincial  Courts,  or  the  Courts  of  ihe  Zillah  and 
City  Judges,  where  the  Courts  immediately  below  such  Courts 
respectively  had  refused  to  admit  a  regular  appeal  on  the. 
ground  of  delay,  informality,  or  other  default  in  preferring  it.' 

In  1803  Head  Native  Commissioners  were  appointed  in  the 
cities  and  zillahs,  for  the  trial  of  suits  not  exceeding  100  ru- 
pees^  and  the  jurisdiction  of  the  Registers  was  increased  to 
500  rupees,  but  at  the  same  time  their  power  of  final  decision 
was  abolished.^  The  decisions  of  the  Zillah  and  City  Judges 
were  declared  to  be  final  in  all  appeals  from  the  Native  Com- 
missioners^; but  an  appeal  was  directed  to  lie  to  the  Pro- 
vincial Courts  from  all  decisions  of  the  Zillah  and  City  Judges 
in  causes  tried  by  them  in  the  first  instance,  viz.  with- 
out a  previous  trial  by  their  Registers  or  the  Native  Com-, 
missioners.^  The  Provincial  Courts  were  abo  empowered  to 
admit  a  second  or  special  appeal  from  all  decrees  of  the  Zillah 
and  City  Judges  in  appealed  cases  from  the  decisions  of  the 
Native  Commissioners  or  Registers,  in  cases  in  which  a  regular 
appeal  would  not  lie,  if  such  decrees  should  appear  to  be 
erroneous  or  unjust,  or  the  nature  of  the  cause  of  sufficient 
importance  to  require  further  investigation.^  Assistant  Zillah 
and  City  Judges  were  appointed  in  the  same  year.^ 

In  the  year  1805  the  Sudder  Dewanny  Adawlut  was  invested 
with  a  like  power  of  receiving  special  appeals  from  the  decrees 
of  the  Provincial  Courts  in  similar  cases  not  open  to  a  regular 
appeal.^  In  the  same  year  the  Provincial  Courts  were  autho- 
rised to  admit  a  summary  appeal  in  cases  where  the  Zillah 
and  City  Courts  refused  to  admit  or  hear  original  suits  on  the 
ground  of  de&ult,  delay,  or  other  informahty.^^ 


1  Reg.  XII.  1811,  8. 2.  «  Reg.  II.  1801,  ss.  8,  9. 

3  Reg.  XVI.  1803,  s.  26.  *  Reg.  XLIX.  1803,  s.  6. 

6  Reg.  XLIX.  1803,  s.  22.  «  Reg.  XLIX.  1803,  s.  23. 

'  Reg.  XLIX.  1803,  s.  24.  «  Reg,  XLlX.  1803,  s.  2. 

«  Reg,  II.  1805,  s.  10.  >"  Reg.  II.  1805,  s.  11. 
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In  1808  tlie  ZiUah  and  City  Courts  were  restricted  in  their 
original  jurisdiction  to  suits  of  the  vqlue  of  500(3  rupees,  over 
nrhich  sum  they  were  to  be  originally  cognizable  in  the  Pro- 
Tincial  Courts.^ 

In  the  year  1813,  by  the  Statute  53d  Geo.  III.  c.  155.  s.  107, 
British  subjects  residing,  trading,  or  holding  immoFeable  pro- 
perty in  the  provinces,  were  made  amenable  to  the  Company's 
Courts  in  civil  suits  brought  against  them  by'  Natives,  with, 
however,  a  right  of  appeal  to  the  Supreme  Court  at  Fort 
William  in  cases  where  an  appeal  otherwise  lay  to  the  Sudder 
Dewanny  Adawlut. 

In  1814  the  office  of  Assistant  Judge  was  abolished^;  and  in 
the  same  year  Moonsifis  and  Sudder  Ameens  were  appointed, 
the  former  to  try  causes  not  exceeding  64  rupees^  and 
the  jurisdiction  of  the  latter  extending  to  150  iiipees.*  An 
appeal  lay  from  their  decisions  to  the  Zillah  or  City  Judge. 
The  Registers  were  also  in  this  year  empowered  to  decide 
suits  referred  to  them  above  the  value  of  500  rupees,  but 
such  suits  were  appealable  to  the  Provincial  Courts.*  In 
the  same  year  more  definite  Rules  were  enacted  with  respect 
to  the  admission  of  special  appeals,  which  were  directed  to 
lie  tP  the  Superior  Courts  only  when  the  judgment  should 
appear  to  be  inconsistent  with  precedent,  or  some  Regulation, 
or  with  the  Hindu  or  Muhammadan  law,,  or  other  law  or  usage 
which  might  be  applicable,  or  unless  it  should  involve  some 
point  of  importance  not  before  decided  by  the  Superior  Courts.* 
Summary  appeals  were  also  directed  to  lie  from  the  Provincial 
Courts  to  the  Sudder  Dewanny  Adawlut,  from  the  Zillah  and 
CSty  Courts  to  the  Provincial  Courts,  and  from  the  Registers 
or  Sudder  Ameens  to  the  Zillah  and  City  Courts,  in  cases 
where  the  lower  Courts  had  respectively  refiised  to  admit  or  in- 
vestigate any  smt,  original  or  in  appeal,  regularly  cognizable  by 
them  on  the  ground  of  delay,  informality,  or  other  default.^ 


»  Reg.  XIII.  1808,  88.  2,  3.  «  Reg.  XXIV.  1814,  s.  3. 

»  Reg.  XXIII.  1814,  8.  13.  ^  Reg.  XXIII.  1814,  s.  68. 

*  Reg.  XXIV.  1814,  s.  9.  «  Reg.  XXVI.  1814,  s.  2. 
^  Reg.  XXVI.  1814.  s.  3. 
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All  decisions  of  the  Provincial  Courts,  which  had  been  in- 
creased from  four  to  six  in  number\  and  which»  as  has  abready 
been  mentioned,  had  been  empowered  to  decide  finally  in  cases 
of  the  value  of  5000  rupees,  whether  original  or  in  appeal  from 
Zillah  or  City  Judges,  were,  in  1814,  declared  to  be  appealable 
to  the  Sudder  Dewanny  Adawlut.*  Early  in  this  year  the 
number  of  Judges  in  these  Courts  had  been  augmented  from 
three  to  four.'  In  the  same  year  an  original  jurisdiction  was 
given  to  the  Sudder  Dewanny  Adawlut  in  suits  for  the  value  of 
50,000  rupees,  when  such  suits  could  not  be  conveniently  heard 
in  the  Provincial  Courts.* 

m 

In  the  year  1817  the  original  jurisdiction  of  the  Zillah  and 
City  Courts  was  extended  to  10,000  ^upee8^  and  an  appeal 
was  directed  to  lie  to  the  Provincial  Courts  from  their  decisions 
in  all  suits,  whether  original  or  appealed  from  the  Courts  of 
the  Registers.  In  the  same  year  it  was  directed  that  special 
appeals  should  be  allowed  where  decrees  passed  by  one  or 
more  Courts  were  inconsistent  with  each  other.^ 

Several  extensions  and  definitions  of  the  grounds  for  the 
admission  of  special  appeals^  which  it  is  unnecessary  to  specify, 
had  been  at  various  times  enacted,  when,  in  1819,  it  was 
further  declared  to  be  competent  to  the  Provincial  Court%  and 
to  the  Sudder  Dewanny  Adawlut  to  admit  a  second  or  special 
appeal  whenever,  on  a  perusal  of  the  decree  of  a  lower  Court 
from  whose  decision  the  special  appeal  was  desired,  there  might 
appear  strong  probable  ground,  from  whatever  cause,  to  pre- 
sume a  &ilure  of  justice.^  This  provision  was,  however,  sub- 
sequently rescinded,  and  the  Courts  were  directed  to  conform 
to  the  former  rules  with  regard  to  the  admission  of  second  or 
special  appeals.^ 

In  the  year  1821  the  number  of  Moonsifiis  was  increased,  and 
their  jurisdiction  extended  to  suits  of  the  value  of  150  rupees.® 


>  Reg.  IX.  1796,  s.  2.,  and  Reg.  IV.  1803,  s.  2. 
«  Reg.  XXV.  1814,  s.  6.  »  Reg.  V.  of  1814,  s.  2. 

*  Reg.  XXV.  1814,  s.  6.  *  Reg.  XIX.  1817,  s.  2. 

«  Reg.  XIX.  1817,  s.  7.  '  Reg.  IX.  1819,  s.  2. 

'  Reg.  II.  1825,  ss.  4,  5.  »  Reg.  II.  1821,  s.  3. 
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Sudder  Ameens  were  at  the  same  time  empowered  to  take 
cognizance  of  claims  up  to  the  amount  of  500  rupees^ 

Many  important  rules  were  enacted  in  the  year  1831,  most 
of  which  are  now  in  force :  the  jurisdiction  of  the  Moonsiffs  was 
extended  to  300  rupees^  and  Sudder  Ameens  were  empowered 
to  try  suits  referred  to  them  by  the  Zillah  and  City  Judges,  to 
the  amount  of  1000  rupees' ;  an  appeal  lay  to  the  Zillah  or 
City  Judge,  whose  decision  was  final.^  Principal  Sudder 
Ameens  were  also  appointed,  with  power  to  take  cognizance 
of  all  suits,  referred  as  above,  of  the  value  of  5000  rupees* ; 
a  regular  appeal  lay  from  their  original  decisions  to  the  Zillah 
and  City  Judges,  and  a  special  appeal  to  the  Sudder  Dewanny 
Adawlut^  Special  and  summary  appeals  from  decrees  and 
orders  in  original  suits  and  appeals,  tried  by  Principal  Sudder 
Ameens,  were  directed  to  be  governed  by  the  Rules  previously  in 
force  respecting  the  admission  of  such  appeals.'^  At  the  same 
time  the  Registers'  Courts  were  abolished,  and  all  suits  pending 
therein  were  directed  to  be  called  in  and  referred,  as  the 
amount  might  be,  to  the  Sudder  Ameens  or  Principal  Sudder 
Ameens.^  The  Provincial  Courts  of  Appeal  were  also  gra- 
dually superseded,  tod  the  Zillah  and  City  Judges  were  em- 
powered instead  to  take  cognizance  of  all  suits  exceeding  in 
value  5000  rupees*.  An  appeal  lay  from  their  original  de- 
cisions to  the  Sudder  Dewanny  Adawlut.^^ 

In  1833  the  Provincial  Courts  were  finally  abolished;  all 
original  suits  then  pending  in  such  Courts  were  directed  to  be 
transferred  to  the  Zillah  and  City  Courts;  and  all  appeals, 
regular,  special,  or  summary,  so  pending,  were  to  be  transferred 
to  the  Sudder  Dewanny  Adawlut.^^  Additional  Zillah  and  City 
Judges  were  also  appointed  in  the  same  year.^^ 

In   1836  it  was  enacted  that  the  53d  Geo.  III.  c.  155,  s. 


1  Reg.  II.  1821,  8.  5.  «  Reg.  V.  1831,  s.  5. 

»  Reg.  V.  1831,  8.  15.  *  Reg.  V.  1831,  s.  28. 

*  Reg.  V.  1831,  89. 17, 18.  •  Reg.  V.  1831,  s.  28. 
^  Reg.  V.  1831,  8. 19.  »  Reg.  V.  1831.  s.  29. 

«  Reg.  V.  1831,  8.  27.  '*»  Reg.  V.  1831,  s.  28. 

"  Reg.  1. 1833.  "  Reg.  VIII.  1833,  s,  2. 


Ut  introduction^     . 

107,  which  gave  to  British  subjects  resident  in  the  provinces 
a  right  of  appeal  from  the  Compan/s  to  the  Supreme  Courts, 
should  cease  to  have  effect  in  India ;  and  it  was  also  enacted 
that  no  person  by  reason  of  birth  or  descent  should  be  ex^ 
empt  from  the  jurisdiction  of  the  Company's  Courts^  or  be 
incapable  of  being  a  Principal  Sudder  Ameen,  Sudder  Ameen, 
or  Hoonsiff.^ 

In  the  year  1837  the  powers  of  the  last-named  officers  were 
further  enlarged,  and  they  were  empowered  to  set  aside  sum- 
mary judgments  passed  by  Collectors.'  The  Principal  Sudder 
Ameens  were  authorised  to  take  cognizance  of  suits  of  any 
amount  referred  to  them  by  the  Zillah  or  City  Judges^ ;  and 
also  of  all  original  suits  so  referred,  preferred  by  Proprietors, 
Farmers,  or  Talookdars,  for  the  revenue  of  land  held  free  from 
assessment^  or  claiming  to  hold  lands  exempt  from  revenua^  In 
suits  exceeding  in  amount  5000  rupees  an  appeal  lay  from  their 
decisions  direct  to  the  Sudder  Dewanny  Adawlut';  but  in 
suits  referred  to  Principal  Sudder  Ameens  within  the  com- 
petency of  a  Moonsiff  to  decide,  their  decisions  were  appealable 
to  the  Zillah  or  City  Judges,  whose  decision  was  to  be  finaL^ 
The  Zillah  and  City  Judges  were  also,  in  the  same  year,  autho- 
rised to  transfer  any  civU  proceeding  to  a  Principal  Sudder 
Ameen ;  and  in  such  cases  an  appeal  from  his  order  lay  in  the 
first  instance  to  the  Zillah  or  City  Judge,  and  specially  to  the 
Sudder  Dewanny  Adawlut.® 

In  the  year  1843  it  was  enacted  that  special  appeals  should 
lie  to  the  Sudder  Dewanny  Adawlut  from  all  decisions  passed 
in  regular  appeals  in  all  subordinate  Civil  Courts,  when  it  should 
appear  that  such  decisions  were  inconsistent  with  law  or  usage, 
or  the  practice  of  the  Courts,  or  involved  doubtful  questions  of 
law,  usage,  or  practice.^ 

In  the  year  1844  it  was  enacted  that  all  suits  within  the 


»  Act  XI.  1836.  *  Act  VIII.  1836,  s.  1. 

»  Act  XXV.  1837,  8.  2.  -•  Act  XXV.  1837,  s.  1. 

6  Act  XXV.  1837,  s.  3.  ^  Act  XXV.  1837,  s.  4. 

'  Act  XXV.  1837,  8.  6.  '  Act  XXV.  1837,  s.  8. 
»  Act  III.  18A  8- 1- 
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eompetency  of  a  Principal  Sudder  Ameen  or  Sudder  Ameen  to 
decide  should  ordinarily  be  instituted  in  their  Courts ;  but  that 
the  Zillah  or  City  Judges  might  withdraw  them,  and  try  them 
themselyes,  or  refer  them  to  any  other  competent  Court  sub- 
ordinate to  them.  The  Zillah  and  City  Judges  were  also 
empowered  to  admit  summary  appeals  from  the  orders  of 
Principal  Sudder  Ameens  and  Sudder  Ameens  rejecting  suits 
cognizable  by  them.^ 

(b)  Criminal  Judicature* 

The  alterations  in  the  system  of  criminal  judicature  intro- 
duced by  Lord  Comwallis  in  1793  have  kept  pace  with  the 
improvements  in  the  civil  department.  A  fourth  Court  of 
Circuit  was  established  for  Benares  in  1795  ^  and  subsequently 
a  fifth  for  the  ceded  provinces.' 

The  Assistants  to  the  Magistrates  were  granted  a  limited 
occasional  exercise  of  judicial  powers  in  the  year  1797.^ 

In  the  year  1801  the  constitution  of  the  Nizamut  Adawlut 
was  altered;  the  Grovemor-General  and  Council  no  longer 
presided;  and  it  was  declared  to  consist  of  three  Judges, 
assisted  by  the  chief  Eazi  and  two  Muftis.^  The  number  of 
Judges  was  afterwards  increased,  as  in  the  Sudder  Dewanny 
Adawlut* 

In  1807  Magistrates  were  given  an  extended  jurisdiction, 
and  were  empowered  to  inflict  imprisonment,  not  exceeding 
one  year,  in  addition  to  fine  or  stripes'' ;  but  this  power  was 
not  to  be  exercised  by  Assistant  Magistrates.' 

In  1808  it  was  declared  that  all  trials  of  persons  for  robbery 
with  open  violence,  and  liable  to  transportation  for  life,  should, 
on  the  conviction  of  the  offender,  be  referred  to  the  Nizamul. 
Adawiut.'  ' 
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^  Act  IX.  1844,  88. 1,  2.  4.  «  Reg.  V.  1795. 

»  Reg.  VIL  1803.  *  Reg.  XIII.  1797,  s.  3. 

*  Reg.  II.  1801,  8. 10.  •  Reg.  Xll.  1811,  s.  2. 

^  Beg.  IX.  1807,  8.  19.  «  Reg.  IX.  1807,  s.  20. 
»  R^.  VIII.  1808,  8. 4. 
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In  the  year  1810  an  important  alteration  was  made,  6na» 
bling  the  Goyemment  to  appoint  other  persons,  not  being 
Zillah  or  City  Judges,  to  exercise  with  them  the  office  of  Joint 
Magistrates.  Asdstant  Magistrates  were  also  appointed,  with 
limited  powers,  for  Police  and  other  purposes.  The  super- 
intendence of  the  PoUce,  however,  remained  with  the  Zillah 
and  City  Magistrates,  when  not  placed  under  the  immediate 
authority  of  the  Joint  or  Assistant  Magistrates.^ 

In  the  year  1813  the  Statute  53d  Geo.  III.  c.  155.  s.  105, 
made  British  subjects  resident  in  the  provinces  punishable  by  the 
District  and  Zillah  Magistrates  for  aS^saults  and  trespass  against 
the  Natives  of  India ;  but  the  convictions  of  such  Magistrates 
were  removable  by  Certiorari  to  the  King's  Courts. 

In  1814  the  Judges  of  the  Courts  of  Circuit  were  increased 
to  the  number  of  four* ;  and  afterwards,  in  1826,  the  Governor- 
General  in  Council  was  empowered  to  appoint  any  number 
that  might  be  deemed  expedient.^ 

In  1817  all  trials  where  persons  were  convicted  in  the 
Courts  of  Circuit  of  robbery  or  burglary  not  within  the  pro- 
visions for  robbery  by  open  violence,  if  accompanied  by 
murder,  attempt  to  commit  murder,  or  wounding,  were  made 
referrible  to  the  Nizamut  Adawlut.* 

In  the  year  1818  the  jurisdiction  of  the  Magistrates  and 
Joint  Magistrates  was  extended,  and  they  were  empowered  to 
try  offenders  charged  with  burglary,  or  attempt  to  commit  that 
crime,  and  theft :  if  not  attended  with  murder  or  violence,  they 
were  authorised  to  sentence  to  flogging,  not  exceeding  thirty 
stripes,  and  imprisonment  with  hard  labour  for  a  term  not 
exceeding  two  years® ;  but  otherwise  they  were  to  commit  the 
prisoner  for  trial  to  the  Court  of  Circuit :  they  also  had  autho- 
rity to  punish,  in  certain  cases,  persons  convicted  by  them  of 
buying  or  receiving  stolen  property,  or  of  having  escaped  from 
gaol.*  In  1819  they  were  further  empowered  to  try  offenders 
for  woman-stealing,   and    for  desertion   of  their  wives  and 


•  Reg.  XVI.  18iO.  *  Reg.  V.  1814,  s.  2. 

>  Reg.  1. 1826.  *  Reg.  XVII.  1817,  b.  8. 

'  Reg.  XII.  1818,  S6.  2,  3.  *  Reg.  XII.  1818,  ss.  4,  5, 
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lRmi]i66\  and  all  sentences  of  Magistrates  and  Joint  Magistrates 
were  declared  to  be  under  the  controul  of  the  Courts  of 
Circuit.^ 

In  1821  the  jurisdiction  of  Assistant  Magistrates  was  some- 
what extended,  and  they,  as  well  as  the  law  officers  of  the 
Zillah  and  City  Courts,  were  authorised  to  try  and  determine 
petty  thefts  and  other  trivial  offences  when  referred  to  them 
by  a  Magistrate,  and  to  inflict  fines,  flogging,  and  imprison- 
ment, within  certain  limits;  the  Assistant  Magistrates  being 
'empowered  to  imprison  offenders  for  one  year,  and  the  law 
officers  and  Sudder  Ameens  for  the  space  of  one  month.^ 

Corporal  punishment  by  flogging  was  limited  in  the  year 
1825:  females  were  entirely  exempted^  and  the  ratan  was 
substituted  for  the  korah^  a  heayy  whip,  which  had  been  repre- 
sented in  some  instances  to  have  caused  injurious  effects.  The 
Judges  of  Circuit  were,  in  the  same  year,  empowered  to  pass 
final  sentences,  and  to  carry  them  into  execution,  without  refe- 
rence to  the  Nizamut  Adawlut  on  the  ground  of  their  want  of 
authority  to  inflict  sufficient  punishment,  in  all  cases  of  culpable 
homicide  not  amounting  to  wilful  murder.^  This  power  of  pass- 
ing final  sentences  was  extended  in  1825  to  persons  convicted 
of  robbery  by  open  violence  not  attended  with  murder  or 
attempt  to  murder  ;  the  punishment,  however,  being  restricted 
to  thirty-nine  ratans,  and  imprisonment  with  hard  labour  for 
fourteen  years.'' 

In  1829  Commissioners  of  Circuit  were  appointed,  vrith  the 
same  powers  as  Judges  of  Circuit,  to  hold  gaol  deliveries  twice 
a  year,  to  perform  all  duties  theretofore  discharged  by  the 
Superintendents  of  Police,  and  to  be  under  the  authority  of  the 
Nizamut  Adawlut.^  The  Courts  of  Circuit  were  at  the 
same  time  abolished.^ 

The  Native  officers  were  invested  with  an  extended  jurisdic- 


>  Reg.  VII.  1819,  88.  2,  3.  *  Reg.  VIT.  1819,  s.  7. 

>  Reg.  III.  1821,  88.  2,  3,  4.  *  Reg.  XII.  1825,  s.  3. 

*  Reg.  XII.  1825.  8.  4.  •  Reg.  XII.  1825,  s.  7. 
'  Reg.  XVI.  1825.  »  Reg,  I.  1829. 

*  Reg.  1. 1829,  8.  5. 
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tion  in  criminal  matters  in  1831,  when  it  was  deelared  ihat 
Magistrates  might  refer  any  criminal  case  to  a  Sudder 
Ameen  or  Prindpal  Sudder  Ameen  for  inyestigation,  though, 
they  were  not  authorised  to  make  any  commitment.^  In 
the  same  year  the  Zillah  and  City  Judges,  not  being 
Magistrates,  were  empowered  to  conduct  the  duties  of  the 
Sessions,  to  try  commitments  made  by  Magistrates,  and  to 
hold  monthly  gaol  deliveries,  and  to  pass  sentence  or  to  refer 
the  trials  to  the  Nizamut  Adawlut,  under  the  same  rules  appli- 
cable to  Commissioners  of  Circuit ;  but  they  were  not  to  inter- 
fere with  the  management  of  the  Police,  and  all  appeals  from 
the  orders  of  the  Magistrates  lay  to  the  Commissioners  of 
Circuit* 

In  1832  some  important  alterations  took  place.  The  Princi- 
pal Sudder  Ameens,  Sudder  Ameens,  and  law  officers,  were 
authorised  to  sentence  persons  convicted  of  theft  to  labour,  in 
addition  to  corporal  punishment  and  imprisonment'  The 
Commissioners  of  Circuit  and  Sessions  Judges  were  ordered  not 
to  try  persons  who  did  not  profess  the  Muhammadan  &ith 
for  offences  cognizable  under  the  general  Regulations  acc<»rding 
to  the  provisions  of  the  Muhammadan  Criminal  law  ;  and  the 
Judges  or  Commisioners  were  at  the  same  time  instructed  to 
refer  cases  to  Panchayits,  or  to  respectable  Natives  who  should 
sit  during  trials  as  assessors,  or  more  in  the  nature  of  a  jury  ; 
and  they  were  authorised  in  such  cases  to  dispense  with  a 
Fatwa,  but  the  decision  was  to  rest  entirely  with  the  Judge.^ 
The  Nizamut  Adawlut  was  also  empowered  to  exercise  an  abso- 
lute discretion  as  to  requiring  a  Fatwa  from  the  law  officers  of 
the  Court.* 

Corporal  punishment  was  absolutely  abolished  in  1834, 
excepting  where  moderate  chastisement  was  necessary  for  the 
maintenance  of  gaol  disipline,  and  imprisonment  was  ordered 
to  be  substituted^:   labour  was  also  made  commutable  to  fine.^ 


1  Reg.  V.  1831,  8.  18.  *  Reg.  VII.  1831. 

»  Reg.  11. 1832,  9. 3,  *  Reg.  VI.  1832,  ss.  1—5. 

*  R^.  VI.  1832,  8.  6.  «  Reg.  II.  1834,  s.  2. 
'  Reg.  II.  1834,  8.  3. 
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The  former  provision  was»  howeyer^  afterwards  modified,  and 
Magistrates  were  empowered  to  inflict  not  exoeeding  thirty 
ratans  for  theft  under  50  rupees,  but  in  such  case  no  other 
punishment  was  to  be  superadded.^ 

In  1835  it  was  enacted  that  all  or  any  part  of  the  duties 
and  powers  of  Commissioners  of  Circuit  might  be  transferred 
by  the  6ovem(Hrs  of  Bengal  and  Agra  respectively  to  the  Ses- 
sions Judges.* 

In  the  year  1841  it  was  enacted  that  crimes  against  the 
State  should  be  tried  by  the  ordinary  tribunals,  and  that  the 
Government  might  issue  a  conmussion  to  the  Judges  for  their 
trial ;  their  sentences  and  proceedings  to  be  reported  to  the 
Kizamut  Adawlut,  who  were  to  report  their  sentences  to  the 
Government  for  confirmation.'  In  i^e  same  year  it  was  enacted 
that  from  every  sentence  or  order  in  criminal  trials  or  pro- 
ceedings within  the  limitations  prescribed  by  Regulation  IX. 
of  1793,  passed  by -Assistants  to  Magistrates,  Sudder  Ameens, 
or  law  officers,  one  appeal  should  be  permitted  within  one 
month  to  the  Magistrates  or  Joint  Magistrates ;  and  from  every 
sentence  or  order  beyond  such  limitation,  passed  by  a  Magis- 
trate or  Joint  Magistrate,  or  Assistant  to  a  Magistrate  vested 
with  special  powers,  one  appeal  should  be  permitted  within  one. 
month  to  the  Sessions  Judge ;  and  from  every  such  sentence  or 
order  of  the  latter,  there  should  be  permitted  one  appeal  within 
three  months  to  the  Nizamut  Adawlut,  and  that  the  sentences  or 
orders  passed  on  such  appeals  should  be  finaL^  It  was,  however, 
also  enacted^  (and  re-enacted  in  1848)^  that  the  Nizamut 
Adawlut  might,  whenever  it  should  think  fit,  call  for  the  whole 
record  of  any  criminal  trial  in  any  subordinate  Court,  and  pass 
such  orders  thereon  as  it  should  think  fit,  but  not  so  as  to 
enhance  the  punishment  awarded,  or  punish  any  person  ac- 
quitted, by  the  subordinate  Court 

In  1843  it  was  enacted  that  in  cases  of  conviction  of  Bri- 
tish subjects  by  Justices  of  the  Peace  in  the  Mofussil  or  Magis- 


«  Act  III.  1844, 8, 1.  *  Act  VII.  1835. 

»  Act  V.  1841.  *  Act  XXXI.  1841,  s.  2. 

*  Act  XXXI.  1841, 88. 3,  4.  •  Act  XIX.  1848,  8.  4. 
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trates,  tinder  the  53d  Geo.  III.  c.  155.  s.  105,  an  appeal  should 
Ke  from  the  sentences  of  such  Justices  of  the  Peace  or  Magis- 
trates, according  to  the  same  rules  as  are  provided  hj  the 
Regulations  and  Acts  of  Govermnent  in  the  case  of  sentences 
passed  by  Magistrates  in  the  exercise  of  their  ordinary  jurisdic- 
tion, and  cases  so  appealed  were  not  to  be  afterwards  liable 
to  revision  by  means  of  a  writ  of  Certiorari.^ 

(c)  Police  EstablUhmenU 

The  Police  establishment  in  the  Bengal  Presidency  remains 
at  the  present  day  nearly  in  the  same  state  as  when  first  esta- 
bUshed  by  Lord  Comwallis ;  but  some  few  circumstances  and 
modifications  may  be  remarked. 

In  the  year  1795  the  Police  of  Benares  was  placed  under 
the  management  of  the  Tahsllddrs,  landowners,  and  farmers, 
who  were  made  responsible  for  robberies  committed  within 
the  limits  of  their  estates,  excepting  night  robberies  on  the  open 
roads  or  in  woods.^  In  1803  the  same  plan  was  extended  to 
the  ceded  provinces^  and  in  1804  to  the  conquered  provinces.* 

The  Tahsilddri  system  being  found,  however,  to  be  objection- 
able, all  the  above  places  were,  in  the  year  1807,  divided  into 
Police  jurisdictions,  nearly  in  the  same  way  as  had  been  already 
adopted  throughout  Bengal,  Behar,  and  Orissa.®  In  all  these 
instances  the  cities  and  towns  were  placed  under  the  guard 
of  D4r6ghabs  and  Eutwals.  Ameens  of  Police  were  appointed 
in  the  same  year  in  all  the  Bengal  provinces,  for  the  appre- 
hension of  persons  charged  with  heinous  oflfences.* 

A  Superintendent  of  Police,  being  a  covenanted  servant  of 
the  Company,  was  established  in  1808,  for  the  provinces  of 
Bengal  and  Orissa,  but  more  especially  for  Calcutta,  Moorshe- 
dabad,  and  Dacca.  This  Superintendent  was  to  possess  a  con- 
current jurisdiction  with  the  Zillah  and  City  Magistrates,  and 
to  be  under  the  authority  of  the  Nizamut  Adawlut  in  Police 


»  Act  IV.  1843.  •     «  Reg.  XVII.  V7Q6. 

»  Reg.  XXXV.  1803.  ^  Reg.  IX.  1804,  s.  9. 

6  Reg.  XIV.  1807.  «  Reg.  XII.  1807  and  Reg.  XIV.  1807. 
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matters.^  In  1810  hia  jurisdiction  Tvas.  extended  to  Patna, 
and  at  the  same  time  a  second  Superintendent  was  appointed 
for  Benares  and  Bareilly.^ 

The  duties  of  these  Superintendents  were  defined  and  en* 
larged  in  1816,  when,  in  addition  to  the  management  of  the 
whole  system  of  Police  being  committed  to  their  care,  they 
were  directed  to  submit  to  the  GrOYemment  annual  reports  of  ^ 
all  Police  occurrences  and  statements  of  the  Police  establish- 
ments in  their  respective  districts.^ 

A  general  revision  of  the  whole  system  of  Police,  not,  how- 
ever, effecting  any  material  alteration  in  the  previous  establish-^ 
ment,  took  place  in  the  following  year,  and  a  Regulation  was 
passed ^  which,  as  Harington  observes,  may  be  caiUed  "The 
Police  Oflficers,  Manual  in  the  Provinces  subject  to  the  Presi- 
dency of  Fort  William/'*  This  Regulation  still  further  defines 
the  duties  of  the  Superintendents,  and  the  relative  authorities 
and  functions  of  the  subordinate  oflBcers,  who  were  to  preserve 
the  peace  within  the  limits  of  their  jurisdictions,  to  prevent,  so 
far  as  possible,  all  criminal  offences,  to  apprehend  offenders,  and 
to  report  all  occurrences  connected  with  the  Police  to  the  Ma- 
gistrates. The  Diroghah  was  empowered  to  hold  inquests  in 
cases  of  suspicious  death,  to  search  for  stolen  pr(!perty,  to  sup- 
press riots  and  affrays,  to  apprehend  persons  resisting  process, 
to  report  burglaries,  and  to  direct  particular  attention  to 
suppression  of  Dakoity  and  illegal  Sati.  He  was  to  forward 
all  persons  apprehended  by  him,  and  charged  with  crimes  or 
offences,  to  the  Magistrate.  The  Muharrir,  who  was  the  second 
officer  of  the  Thanah,  was  authorised  to  exercise  the  powers 
vested  in  the  Daroghah  in  the  absence  of  that  officer,  as  was 
also  the  Jamadar,  or  third  officer,  in  the  absence  of  the  Muhar- 
rir and  Daroghah.*  The  village  watchmen  were  also  enjoined 
to  report  to  the  Thanah  all  Police  occurrences,  and  to  appre^ 
hend  offenders^ 


>  Reg.  X.  1808.  »  Reg.  VIII.  1810. 

«  Reg.  XVII.  1816.  *  Reg.  XX,  1817. 

» Harington'B  Analysis,  p.  464,  2d  edit.  «  Reg.  XX.  1817,  s.  4. 
'  Reg.  XX.  1817,  B.  21, 
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No  further  alteration  of  importance  took  place  until  the 
year  1 829^  when  the  office  of  Superintendent  of  Police  was 
abolished,  and  the  duties  of  the  Superintendents  were  assumed 
by  the  Commissioners  of  Circuit  already  described  ^ 

The  Governor  of  Bengal,  or  the  Lieutenant  Governor  of  the 
North- Western  Provinces,  were  empowered,  in  the  year  1837, 
to  appoint  Superintendents  of  Police  for  the  territories  under 
their  respective  Governments,  who  were  to  be  guided  in  the 
execution  of  their  duties  by  the  rules  contained  in  Regulation 
X.  of  1808;  and  on  sudi  appointment  the  Commissioners  of 
Circuit  were  to  cease  to  exercise  the  powers  of  Superinten* 
dents  of  the  Police  vested  in  them  by  Regulation  I.  of  1 829^  and 
the  said  Superintendents  were  empowered  to  exercise  all  the 
powers  exercised  by  the  Conunissioners  of  Circuit. 

2.  Madras. 

(1)  Obioix  of  the  Adawlut  System. 

The  present  Madras  system  for  the  administration  of  justice 
is  founded  on  that  introduced  during  the  Grovemment  of  the 
son  of  the  gitet  Lord  Clive  in  the  year  1802,  and  which  was 
framed  npon  that  of  Bengal  Following  the  plan  I  have 
already  traced  out,  I  shall  describe  shortly,  in  the  first  place, 
the  system  of  1 802,  and  then  proceed  to  mention  succinctly  the 
changes  that  have  taken  place  up  to  the  present  time,  treating 
separately  of  the  three  departments,  Civil,  Criminal,  and  Police. 

(2)  System  OP  1802. 

The  system  of  1802  presents  little  or  no  variation  from  that 
of  Lord  Comwallis.  It  was  determined  that  the  offices  of 
Judge  and  Magistrate,  and  of  Collector  of  the  Revenue,  should 
be  held  by  distinct  persons.  Native  Commissioners  were  ap- 
pointed, with  power  to  try  suits  not  exceeding  in  value  80 

I  Reg.  I.  1829.  •  Act  XXIV.  1837,  ss.  1—4. 
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rupees :  an  appeal  lay  to  the  Judge.^  The  Roisters  of  the 
ZiUah  Courts  had  jurisdiction  to  try  suits,  original  or  on  appeal 
from  the  Native  Commissioners,  referred  to  them  by  the 
Judge,  when  the  property  in  dispute  did  not  exceed  200 
rupees:  their  decisions  were  final  to  the  amount  of  25 
rupees :  above  that  sum  an  appeal  lay  to  the  Zillah  Judge.^ 
A  sunmiary  appeal  also  lay  to  the  Zillah  Judge  in  cases  where 
the  Registers  refosed  to  admit  or  investigate  appeals  firom  the 
decisions  of  the  Native  Conmiissioners  on  the  ground  of  delay 
or  informality.^  The  Zillah  Courts,  presided  over  respectively  by 
one  Judge,  assisted  by  native  law  ofBicers,  were  established  in  the 
various  districts  in  which  the  land  revenue  had  been  settled 
in  perpetuity,  for  the  decision  of  ci?il  suits.^  The  decisions 
of  the  Zillah  Courts  were  final  in  suits  under  1000  rupees  in 
value^;  but  when  above  that  amount  an  appeal  lay  to  the  Pro- 
vincial Courts  of  Appeal.'  The  Provincial  Courts  were  four  in 
niunber,  and  were  to  try  appeals  from  the  Zillah  Courts,  and 
original  suits  referred  to  them  by  the  •Sudder  Adawlut :  their 
decisions  were  final  in  suits  where  the  amount  in  dispute  did 
not  exceed  5000  rupees,  but  above  that  sum,  and  in  cases  where 
they  refiised  to  admit  regular  appeals  firom  the  Zillah  Courts 
for  delay  or  other  informality,  a  summary  appeal  lay  to  the 
Sudder  Adawlut.^  .  The  Provincial  Courts  were  also  empowered 
to  take  cognizance  of  appeals  which  the  Zillah  Courts  had 
refused  to  admit,  or  dismissed  without  investigation  on  the 
ground  of  delay,  informality^  or  other  defftult.^  The  Sudder 
Adawlut  consisted  of  the  Governor  in  Council*;  and  from  ita 
decisions  in  civil  suits  of  the  value  of  45,000  rupees  and 
upwards  an  appeal  lay  to  the  Governor-General  in  Council.^' 

The  plan  introduced  for  the  administration  of  criminal 
justice,  was  much  the  same  as  that  in  Bengal :  Magistrates  and 
Assistant  Magistrates  were  appointed,  and  were  directed  to 


>  Reg.  XVL  1802,  «8.  2. 18.  *  Reg.  XII.  1802,  ss.  6. 9, 10. 

»  Reg.  IV.  1802,  B.  12.  *  Reg.  II.  1802,  ss.  1—3. 

*  Beg.  II.  1802,  8.  21.  •  Reg.  IV.  1802,  s.  12. 
'  Reg.  V.  1802,  8.  10.  »  Reg.  IV.  1802,  8.  12. 

•  Reg.  V.  1802, 8.  2.  "  Reg.  V.  1802,  ss.  31—36. 
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apprehend  persons  charged  with  crimes  or  offetices,  and  to 
bring  them  to  trial ;  and  they  had  powers  of  inflicting  pimish- 
ment  in  cases  of  abuse  and  assault,  and  petty  thefib,  by  im- 
prisonment, corporal  punishment,  or  fine,  which  was  in  no  case 
to  exceed  200  rupees.^  British  subjects  residing  in  the  pro- 
vinces, and  charged  with  criminal  offences,  were  to  be  appre- 
hended by  the  Magistrates,  and  sent  for  trial  to  the  Supremo 
Court  at  Madras.^  Four  Courts  of  Circuit  were  established 
for  the  trial  of  crimes  and  offences^ :  the  Judges  were  to  hold 
half  yearly  gaol  deliveries*,  and  they  were  empowered  to  pass 
sentence  in  capital  cases,  but  such  sentences  were  to  be 
referred  for  confirmation  to  the  Foujdary  Adawlut.*  The 
Foujdary  Adawlut,  or  Chief  Criminal  Court,  consisted  of  the 
Grovernor  and  members  of  the  Council  *,  and  had  cognizance  of 
all  matters  relating  to  Criminal  Justice  and  the  FoUce'',  and 
the  power  of  passing  final  sentence  in  capital  cases.  The 
Governor  in  Council  was  empowered  to  pardon  convicts,  or 
commute  their  punishment.®  All  these  Criminal  Courts  admi- 
nistered the  Muhammadan  law  as  modified  by  the  Regulations. 

No  general  system  of  Police  was  introduced  in  the  Madras 
Presidency  by  the  Regulations  of  1802.  The  PoUce  esta- 
blishments in  the  several  provinces  remained  of  much  the  same 
nature  as  under  the  Native  Governments.  In  some  districts, 
the  Northern  Circars  for  instance,  little  more  than  traces  of  a 
regular  system  were  discoverable,  though  almost  everywhere 
village  watchers  existed,  who  acted  under  the  superintendence 
of  the  head  men  of  the  villages. 

A  Regulation  was  passed  in  1802  for  the  establishment 
of  a  more  efficient  system  in  the  Zillah  of  Chingleput  (the 
Company's  Jagir),  one  of  the  most  ancient  of  the  British 
Settlements  on  the  Coromandel  coast.  By  this  Regulation, 
upon  which  was  based  the  system  in  force  throughout 
the  Madras  Presidency  till  altered  in   1816,  the  PoUce   of 


»  Reg.  VI.  1802,  SB.  8,  9.  »  Reg.  VI.  1802,  s.  19. 

8  Reg.  VII.  1802,  s.  2.  *  Reg.  VII.  1802,  s.  11. 

^  Reg.  VII.  1802,  8.  27.  «  Reg.  VIII.  1802,  s.  3. 
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the  Zillah  of  Chingleput,  then  called  Carangooly,  was  taken 
out  of  the  hands  of  the  Poligars  and  Eavilgars,  and  assigned 
to  oflBicers  nominated  by  the  East-India  Company's  Govern- 
ment. Police  Daroghahs  were  appointed  to  superintend  and 
controid  entire  divisions;  Thanahdars,  under  their  orders,. 
to  superintend  the  stations  in  each  division;  and  Watchers, 
who  were  to  execute  the  duties  of  Police  in  the  roads 
and  villages  of  each  division  :  the  OflScers  of  Police  were  to  be 
subject  to  the  authority  of  the  Judge  and  Magistrate  of 
the  Zillah.^  The  Watchmen  were  to  apprehend  offenders,  and 
deliver  them  to  the  Thanahddrs^  who  were  also  empowered 
to  apprehend  offenders  and  send  them  to  the  Daroghahs^: 
these  latter  in  their  turn  were  likewise  authorised  to  apprehend 
suspected  persons,  whom  they  were  to  convey  before  the 
Magistrate,  but  they  were  not  to  inflict  any  punishment.* 

Such  was  the  original  constitution  of  the  Courts  of  Justice 
and  the  Police  in  the  Madras  Presidency.  I  shall  now  sepa- 
rately enumerate  tAe  alterations  that  have  been  made  in  the 
various  departments  since  the  year  1802. 

(3)  Alterations  since  1802. 
(a)  CimlJudicature. 

The  first  change  worthy  of  notice  in  the  department  of 
Civil  Judicature  took  place  in  the  year  1806,  when  Zillah 
Courts  were  established  in  the  districts  to  which  the  perma- 
nent settlement  had  not  been  extended.^  The  constitution  of 
the  Sudder  Adawlut  was  also  altered  and  new  Judges  ap- 
pointed*; and  in  the  following  year''  the  Grovemor  was  declared 
no  longer  to  be  a  Judge  of  the  Court.  The  Court  has  been  since 
modified,  and  made  to  consist,  as  in  Bengal,  of  such  number  of 
Judges  as  the  Governor  in  Council  might  deem  requisite.® 


>  Reg.  XXXV.  1802,  s.  3.  «  Reg.  XXXV.  1802,  s.  8. 

«  R^.  XXXV.  1802,  8.  13.  *  Reg.  XXXV.  1802,  s.  21. 
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^  Reg.  III.  1807.  »  Reg.  III.  1825. 

/ 


Ixvi  iNTEODUcrrioji.     ' 

In  1809  a  Regulation^  waa  passed  for  the  occasional  appoint- 
ment of  Assistant  Judges  of  the  Zillah  Courts,  and  for  altering 
and  extending  the  jurisdiction  of  the  Registers  of  those 
Courts,  whose  power  of  final  decision  was,  however,  abolished.^ 
The  decision  of  a  Zillah  Judge,  confirming  on  appeal  the 
decree  of  the  Register,  was  final ;  but  if  reversing  the  Regis- 
ter's decree,  or  disallowing  a  sum  exceeding  100  rupees,  a 
further  appeal  lay  to  the  Provincial  Court.'  The  appointment 
of  head  Native  Commissioners  or  Sudder  Ameens  was  autho- 
rised, who  were  to  try  referred  causes  to  the  amount  of 
100  rupees.*  The  decrees  of  the  Zillah  Judges  were  de- 
clared to  be  final  in  all  appeals  from  decisions  passed  by  the 
Native  Commissioners ;  but  an  appeal  was  ordered  to  he  to 
the  Provincial  Courts,  from  the  decisions  of  the  Zillah  Judges, 
in  all  suits  tried  by  them  in  the  first  instance.^  In  this  year 
the  Provincial  Courts  were  also  authorised  to  admit  summary 
appeals  from  the  orders  of  the  Zillah  Courts  refiising  to  admit 
or  investigate  original  suits  on  the  ground  of  delay,  informa- 
lity, or  other  default  •;  and  they  were  empowered  to  admit 
a  special  appeal  in  all  cases  where  a'  regular  appeal  might  not 
lie  to  them  from  the  decrees  of  the  Zillah  Judges,  if  such 
decrees  appeared  erroneous  or  unjust,  or  if  the  cause  appeared 
to  be  of  sufficient  importance  to  merit  frirther  investigation.^ 
These  powers  of  admitting  special  appeals  by  the  Provincial 
Courts  were  also  made  applicable  to  the  Sudder  Adawlut  with 
respect  to  decrees  passed  by  the  Provincial  Courts  not  open 
to  the  regular  appeal.®  In  the  same  year  the  Provincial  Courts 
were  given  original  jurisdiction  in  suits  above  5000  rupees, 
which  had  been  previously  cognizable  by  the  Zillah  Courts:* 

In  1816  the  Heads  of  Villages  were  appointed  to  be  Moon- 
siflFs,  with  a  power  to  try  and  finally  determine  suits  not  ex- 
ceeding 10  rupees  in  value  ^®;  and  they  were  also  authorised  to 
assemble  Village  Panchayits  for  the  adjudication  of  civil  suits 


»  Reg.  VII.  1809.  «  Reg.  VII.  1802,  s.  6. 

»  Reg.  VII.  1809,  s.  8.  *  Reg.  VII.  1809,  s.  9. 

*  Reg.  VII.  1809,  88.  23,  24.  «  Reg.  VII.  1809,  s.  25. 

'  Reg.  VII.  1809,  8.  26.  •  Reg.  VII.  1809,  ss,  28,  29. 

«  Reg.  XII.  1809,  88.  2,  3.  »«  Reg.  IV.  1816,  ss.  2.  5. 


SUDDER  ANl)  MOVUSSIL  COURTS — MADRAS.  Ixvii 

of  any  amount  within  their  Tillage  jurisdictions.  On  proof  of 
partiality  the  Provincial  Courts  were  empowered  to  annul  the 
decisions  of  the  Panchayits  ;  but  if  referred  to  a  second  Pan- 
ch&yit,  and  the  second  decision  should  agree  with  the  former 
one,  such  decision  was  final.^  In  the  same  year  District 
Moonsifis  were  empowered  to  take  cognizance  of  suits  to  the 
amount  of  200  rupees."  The  decisions  of  the  District  MoonsiflFs, 
in  suits  where  the  amount  in  dispute  did  not  exceed  20 
rupees,  were  final ;  but  above  that  sum  an  appeal  lay  to  the  ZUlah 
Courts.'  In  cases  of  inheritance,  or  succession  to  landed  pro- 
perty, between  Hindu  or  Muhanmiadan  parties,  the  District 
HoonsifTs  were  directed  to  obtain  an  exposition  of  the  laws 
from  the  law  officers  of  the  Zillah  Courts.^  The  District 
Hoonsiffs  were  also  empowered  to  assemble  District  Panchayits 
for  the  adjudication  of  civil  suits  of  any  amount,  their  decision 
to  be  appealable  or  final  by  similar  rules  to  those  above  men- 
tioned as  applicable  to  Village  Panchayits.^  In  this  year  the 
jurisdiction  of  Sudder  Ameens  was  extended,  in  suits  referred 
to  them,  to  the  amount  of  300  rupees^  an  appeal  lying  from 
their  decisions  to  the  Zillah  Judge.  The  Sudder  Adawlut  was 
in  the  same  year  empowered  to  call  up  from  the  Provincial 
Courts,  and  try  in  the  first  instance,  suits  for  45,000  rupees 
and  upwards,''  the  then  appealable  amount  to  the  Privy 
Council,  but  which  has  been  since  altered,  as  will  be  men- 
tioned in  a  subsequent  section.  The  Sudder  Adawlut  was  also 
authorised  to  admit  a  summary  appeal  from  the  Provincial 
Courts  in  all  cases  where  such  Courts  had  refiised  to  admit  or 
investigate  suits,  original  or  in  appeal,  on  the  ground  of  delay, 
informality,  or  other  default.  The  Provincial  Courts  and  the 
Zillah  Judges  were  in  like  manner,  respectively,  to  be  compe- 
tent to  admit  summary  appeals  from  the  orders  of  the  Zillah 
Judges  or  the  Registers  and  Sudder  Ameens.®  The  Provin- 
cial Courts  were  also  debarred  from  admitting  regular  appeals 


'  Reg.  V.  1816,  SB.  2—11.  «  Reg.  VI.  1816,  s.  11. 
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from  decisions  passed  by  Zillah  Judges,  on  appeals  from  their 
Registers :  it  was  provided,  however,  that  they  might  admit 
special  appeals  from  the  decisions  of  the  Zillah  Judges  in  regular 
appeals  from  original  judgmentsof  Registers, SudderAmeens,and 
Moonsiffs.*  At  the  same  time  all  original  suits  tried  by  Provin- 
cial Courts  were  made  appealable  to  the  Sudder  Adawlut.* 

In  the  year  1818  the  Governor-General  formally  relin- 
quished his  right  of  hearing  appeals  from  the  Sudder  Adawlut 
at  Madras ;  and  a  Regulation  was  framed  on  Beng.  Reg.  X  VI. 
of  1797,  for  the  conduct  of  appeals  to  England  from  the 
Sudder  Adawlut.*    This  will  be  again  noticed  in  another  place. 

In  1820  the  53d  Geo.  III.  c.  155,  was  ordered  to  be  in  part 
promulgated  at  Madras,  and  translated  into  the  country  lan- 
guages. Under  this  Statute  the  Company's  Courts  were  given 
a  jurisdiction  in  civil  suits  brought  by  Natives  against  British 
subjects  residing,  trading,  or  holding  immoveable  property  in 
the  interior.  An  appeal  lay  in  such  cases  either  to  the 
Supreme  Court,  or  to  the  Sudder  Adawlut.* 

The  jurisdictions  of  Registers,  Sudder  Ameens,  and  District 
Moonsiffs  were,  in  1821,  extended,  respectively,  to  suits  of  the 
value  of  1000,  750,  and  500  rupees.* 

In  1827  Auxiliary  Zillah  Courts  were  established,  to  be 
superintended  by  Assistant  Judges,  who,  it  may  be  here 
remarked,  have  been  termed,  in  succeeding  enactments.  Subor- 
dinate Judges,  and  not  Assistant  Judges.  Sudder  Ameens, 
being  Natives,  were  also  appointed  in  such  Courts,  with  the 
same  powers  as  those  given  to  Sudder  Ameens  by  Regulation 
VIII.  of  1816.  The  Assistant  Judges  had  original  jurisdiction 
to  the  amount  of  5000  rupees  ;  and  they  were  also  to  try  appeals 
from  the  decisions  of  the  Moonsiffs.  An  appeal  lay  from  the 
decisions  of  the  Assistant  Judges  in  suits  exceeding  1000 
rupees  in  value,  to  the  Zillah  Courts ;  but  above  that  amount  to 
the  Provincial  Courts.  An  appeal  was  also  directed  to  he  from 
the  original  decisions  of  the  Sudder  Ameens,  and  a  special 
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appeal  from  their  decisions  in  appeak  from  Moonsiffs^  to  the 
Ajasistant  Judges.^  Native  Judges  were  appointed  in  the  same 
year  to  try  suits  referred  to  them  by  the  Assistant  Judges, 
but  not  to  have  jurisdiction  over  Europeans  or  Americans.^ 
Special  appeals  were  also  made  admissible  in  1827  as  follows  : 
viz.  from  the  decrees  of  Assistant  or  Native  Judges  on  appeals 
from  Sudder  Ameens>  to  the  Zillah  Courts;  from  decrees  of 
Ziilah  Judges  on  appeals  from  Assistant  or  Native  Judges,  to  the 
Provincial  Courts ;  from  decrees  of  the  Provincial  Courts  on  ap- 
peals from  Assistant  or  Native  Judges,  to  the  Sudder  Adawlut.^ 

In  1833  the  jurisdiction  of  Registers  was  extended  to  3000 
rupees,  of  Sudder  Ameens  to  2500  rupees,  and  of  District 
Hoonsiffs  to  1000  rupees.^ 

In  1836  it  was  enacted  that  the  107th  section  of  the  53d 
Geo,  IIL  c.  155,  which  gave  to  British  subjects  in  the  provinces 
a  right  of  appeal  from  the  Mofussil  Courts  to  the  Supreme 
Court,  should  cease  to  have  effect  it  India;  and  it  was  also 
enacted  that  no  person  by  reason  of  birth  or  descent  should 
be  exempted  from  the  jurisdiction  of  the  Company^s  Courts^ 
or  be  incapable  of  being  a  Principal,  Sudder  Ameen  (as 
the  Native  Judges  were  then  directed  to  be  entitled),  Sudder 
Ameen,  or  Moonsiff.* 

Summary  appeals  were  declared,  in  1838,  to  be  admissible 
from  the  orders  of  District  Moonsiffs  refusing  to  admit  or  in- 
vestigate suits  cognizable  by  them,  on  the  ground  of  delay, 
informality,  or  other  default,  by  the  Zillah  Judges,  Assistant 
Judges  of  Auxiliary  Courts,  and  Principal  Sudder  A.meens.'' 

In  1843  it  was  enacted  that  special  appeals  should  lie  to  the 
Sudder  Adawlut  from  all  decisions  passed  on  regular  appeals 
in  all  Subordinate  Civil  Courts,  when  it  should  appear  that 
such  decisions  were  inconsistent  with  law  or  usage,  or  the 
practice  of  such  Courts,  or  involved  doubtftd  questions  of  law, 
usage,  or  practice.®    In  the  same  year  a  most  important  Act 


I  R^.  1. 1827,  BB.  2—7.  *  Reg.  VII.  1827. 

»  Reg.  XL  1827.  *  Reg.  III.  1833,  ss.  3-6. 

*  Act  XL  1836.  •  Act  XXIV.  1836,  as.  1—5. 

'  Act  XYIL 1838.  »  Act  IIL  1843,  s.  1 


I 


IXX  INTRODUCTION.     * 

was  passed,  which  placed  the  administration  of  justice  in 
Madras  on  its  present  footing.  By  this  Act  the  Provincial 
Courts  of  Appeal  were  abolished,  and  new  Zillah  Courts  were 
established,  presided  over  by  one  Judge,  to  perform  their 
functions,  and  to  replace  the  Zillah  Courts  then  existing.^ 
The  original  jurisdiction  vested  in  the  Provincial  Courts 
for  amounts  of  less  value  that  10,000  rupees,  was  transferred  to 
Subordinate  Zillah  Courts,  constituted  according  to  Regulations 
I.  and  VII.  of  1827*;  and  such  Courts  were  to  have  jurisdic- 
tion over  Europeans  and  Americans  as  well  as  Natives.^  The 
new  Zillah  Courts  were  to  entertain  appeals  from  the  decrees  of 
the  Subordinate  Civil  Courts,  and  of  Sudder  Ameens  and  Dis- 
trict Moonsiffs^;  and  appeals  from  the  new  Zillah  Courts  lay  to  the 
Sudder  Adawlut.*  No  Registers  were  assigned  to  the  new  Zillah 
Courts,  and  consequently  the  Registers'  Courts  no  longer  exist. 
Summary  appeals  were  directed  to  he  to  the  new  Zillah  Courts 
from  the  Subordinate  Judges  and  Principal  Sudder  Ameens^ 
and  from  the  new  Zillah  Courts  to  the  Sudder  Adawlut.' 

In  1844  it  was  enacted  that  all  suits  within  the  competency  of 
Principal  Sudder  Ameens  and  Sudder  Ameens  to  decide,  should 
be  ordinarily  instituted  in  their  Courts ;  but  that  they  might  be 
withdrawn  at  the  will  of  the  Zillah  Judges,  who  might  try  them 
themselves,  or  refer  them  to  any  other  competent  Subordinate 
Court.  The  Zillah  Judges  were  also  empowered  to  admit 
summary  appeals  from  the  orders  of  Principal  Sudder  Ameens 
and  Sudder  Ameens,  rejecting  suits  cognizable  by  them  on  the 
ground  of  any  default.® 

(b)  Criminal  Judicature. 

The  first  alteration  in  the  system  of  criminal  judicature 
established  at  Madras  in  1802,  was  in  the  constitution  of  the 
Foujdary  Adawlut,  which  was  changed  in  accordance  with  the 
provisions  of  the  Bengal  Regulations  with  respect  to  the  Niza- 

»  Act  VII.  1843,  8. 1.  «  Act  VII.  1843,  b.  4. 

8  Act  VII.  1843, 8.  5.  '  Act  VII.  1843,  s.  8. 

ft  Act  VII.  1843,  8.  9.  «  Act  VII.  1843,  s.  8. 

'  Act  VII.  1843,  8.  9.  *  Act  IX.  1844,  ss.  1,  2.  4. 


SUDDER  AMD  MOFUSSIL  COURTS — MADRAS.  Ixxi 

mut  Adawlut^^  In  the  year  1811  Magistrates  were  given  an 
extended  jurisdiction,  and  were  empowered  to  inflict  punish- 
ment on  persons  convicted  by  them,  by  imprisonment  not 
exceeding  one  year  with  corporal  punishment  not  exceeding 
thirty  ratans,  or  by  fine  of  200  rupees.*  This  power  was  not 
to  be  exercised  by  their  Assistants.^ 

In  1816  the  offices  of  Zillah  Magistrate  and  Assistant  Magis- 
trate were  transferred  from  the  Judge  to  the  Collectors  of  the 
Zillahs  and  the  Assistants  to  the  Collectors^ ;  and  the  Magis- 
trates were  empowered  to  apprehend  offenders,  and  in  certain 
cases  to  pass  judgment,  to  be  r^erred  to  the  Foujdary  Adaw- 
lut*^  They  were  also  authorised  to  punish  persons  guilty  of 
petty  thefts,  and  other  minor  offences,  by  stripes  not  exceeding 
eighteen  ratans,  imprisonment  not  exceeding  fifteen  days,  or 
fine  not  exceeding  50  rupees^ ;  in  other  cases  to  send  them  for 
trial  to  the  Criminal  Judge  of  the  Zillah.'^  In  the  same  year 
the  Judges  of  the  Zillah  Courts  were  appointed  to  be  Criminal 
Judges  of  their  respective  Zillahs,  with  power  to  punish  offen- 
ders, in  some  cases,  with  stripes  not  exceeding  thirty  ratans ; 
and,  in  cases  of  theft,  in  addition,  with  imprisonment  not 
exceeding  six  months ;  in  other  cases  with  fine  not  exceeding 
200  rupees®;  but  prisoners  charged  with  more  serious  offences, 
were  to  be  conmiitted  for  trial  to  the  Courts  of  Circuit.* 
The  Criminal  Judges  were  also  invested  with  similar  powers 
to  those  before  exercised  by. the  Zillah  Magistrates.^^ 

The  ZjHah  Magistrates  were,  in  1818,  empowered  to  delegate 
the  whole  or  any  part  of  their  authority  to  their  Assistants." 

By  the  53d  Geo.  III.  c.  155,  s.  105,  which  was  passed  in 
1813,  and  which  was  ordered  to  be  in  part  promulgated  at 
Madras  in  1820,  Zillah  Magistrates  were  given  a  jurisdiction 
over  British  subjects  residing  in  the  interior,  for  assaults  and 


'  Reg.  IV.  1806,  and  Reg.  III.  1807.  '  Reg.  IV.  1811,  s.  12. 

'  Reg.  IV.  1811,  8.  13.  *  Reg.  IX.  1816,  ss.  3,  4. 

*  Reg.  IX.  1816,  8. 18.  «  Reg.  IX.  1816,  ss.  32,  33.  85. 
^  Reg.  IX.  1816,  8.  34.  •  Reg.  X.  1816,  ss.  2.  7. 

•  Reg.  X.  1816, 8.  9.  '•  R^.  X.  1816,  s.  39. 
»  Reg.  IX.  1818. 
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trespasses  against  Natives ;  their  convictions,  honviever,  in  such 
cases  were  removeable  by  Certiorari  to  the  Supreme  Court* 

In  1822  the  Criminal  Judges  were  authorised  to  take  cc>g- 
nizance  of  burglary,  and  if  not  attended  with  violence  to 
punish  the  offenders  with  thirty  stripes  and  imprisonment  with 
hard  labour  for  two  years ;  but  if  accompanied  with  violence, 
to  commit  them  to  the  Court  of  Circuit.  On  such  commit- 
ment the  Court  of  Circuit  was  empowered  to  punish  the 
offenders  by  thirty*nine  stripes,  and  imprisonment  in  banishment 
for  fourteen  years,  if  the  burglary  were  not  attended  with 
attempt  to  murder  or  woundillg ;  but  otherwise,  on  conviction, 
the  trial  was  to  be  referred  to  the  Foujdary  Adawlut.*  The 
Criminal  Judges  were  likewise  empowered  to  punish  for  theft 
exceeding  50  rupees,  and  not  attended  with  attempt  to  mur- 
der or  with  wounding,  by  imprisonment  with  hard  labour  for 
two  years  and  thirty  ratans ;  but  otherwise,  to  refer  the  trial  to 
the  Circuit  Judge.'  The  Criminal  Judges  were  also  authorised 
in  certain  cases  to  try  and  punish  offenders  for  receiving  or 
purchasing  stolen  goods^  and  convicts  escaping  from  gaol.' 

Thefts  exceeding  300  rupees  were,  in  1825,  declared  not  to 
be  cognizable  by  the  Criminal  Judge,  who  was  to  conunit 
offenders  in  such  cases  to  the  Court  of  Circuit.^ 

The  Assistant  Judges  appointed  under  Regulation  I.  of 
1827,  were  constituted  Joint  Criminal  Judges  of  their  Zillahs; 
and  Subordinate  Collectors  exercising  the  powers  of  Magis- 
trates were  directed  to  be  called  Joint  Magistrates.''  The 
Native  Judges  appointed  under  Regulation  YII.  of  1827  were 
constituted  Native  Criminal  Judges  in  the  same  year,  and  were 
ordered  to  be  guided  by  the  same  rules  as  Criminal  Judges,  and 
invested  with  the  same  powers  as  Magistrates,  but  without  juris- 
diction over  any  Europeans  or  Americans®;  they  were  after- 
wards, in  1836,  designated  Principal  Sudder  Ameens.*    In  1827 


'  Reg.  II.  1820.  «  Reg.  VI.  1822,  s.  2. 

•'  Reg.  VI.  1822,  b.  3.  *  Reg.  VI.  1822,  s.  4. 

^  Reg.  VI.  1822,  b.  6.  «  Reg.  I.  1825,  s.  9. 

'  Reg.  II.  1827,  88.  2-6.  *  Reg.  VIII.  1827. 
•  Act  XXIV.  1836,  8.  1. 
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a  Regulation  -was  also  passed^  for  the  gradual  introduction  of  the 
trial  by  jury  into  the  criminal  judicature,  and  it  was  declared  to 
be  unnecessary  for  either  the  Judge  of  Circuit,  or  the  Foujdary 
Adawlut,  to  require  a  Fatwa  from  their  law  officers  as  to  the 
guilt  of  the  prisoner,  that  being  established  by  the  verdict  of 
the  jury.* 

In  the  year  1 828  the  use  of  the  ratan  was  abolished,  and 
the  cat-of-nine-tails  substituted^;  and  in  1830  the  korah  was 
also  discontinued,  and  a  like  substitution  ordered.^  Females 
were  exempted  from  punishment  by  flogging  in  1833.^ 

Magistrates,  Criminal,  Joint  Criminal,  and  Native  Criminal 
Judges  were,  in  1832,  respectively  empowered  to  adjudge 
soUtaiy  imprisonment  in  all  cases  cognizable  by  them.^ 

In  the  year  1833  Criminal,  Joint  Criminal,  and  Native 
Criminal  Judges  were  authorised  to  employ  the  Sudder 
Ameens  in  the  investigation  and  decision  of  criminal  cases, 
except  in  cases  cbmmittable  for  trial  before  the  Court  of 
Circuit;  such  Judges  to  have  power  to  overrule  the  decisions 
of  the  Sudder  Ameens,  who  were,  moreover,  not  to  have  any 
jurisdiction  over  Europeans  or  Americans.'' 

In  1837  the  Magistrates  were  authorised  to  send  persons, 
not  being  Europeans  or  Americans,  for  trial,  commitment,  or 
confinement,  to  the  Principal  Sudder  Ameens.^ 

The  Foujdary  Adawlut  was  empowered  in  1840  to  dispense 
altogether  with  the  Fatwa,  but  not  with  the  Muhammadan  law.^ 

In  the  year  1841  it  was  enacted  that  state  offences  should 
be  triable  by  the  ordinary  criminal  tribunals,  but  the  sentences 
and  proceedings  in  such  cases  were  directed  to  be  reported  to 
the  Foujdary  Adawlut,  who  were  again  to  refer  their  sentences 
to  the  Government  for  confirmation.^^ 

In  1843  sentences  passed  by  Justices  of  the  Peace  in  the 
Mofussil,  or  Magistrates,  on  British  subjects  residing  in  the 


»  Reg.  X.  1827.  '  Reg.  X.  1827,  s.  33. 

>  Reg.  VIII.  1828.  *  Reg.  II.  1830. 

*  R^.  II.  1833.  •  Reg.  XIII.  1832,  s.  4. 

'  Reg.  III.  1833,  B.  2.  » Act  XXXIV.  1837. 

«  Act  1. 1840.  >^  Act  V.  1841. 
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provinces,  for  assauHs  and  trespasses  against  Natives  of  India^ 
under  the  53d  Geo.  III.  c.  155,  s.  105,  were  made  appealable 
in  the  regular  course,  according  to  the  Regulations  and  Acts 
of  Government,  in  the  same  manner  as  ordinary  sentences 
passed  in  the  ordinary  exercise  of  a  Magistrate's  jurisdiction ; 
and  when  so  appealed,  they  were  no  longer  to  be  liable  to 
revision  by  Certiorari.*     The  Judges  of  the  new  Zillah  Courts 
established  in  the  same  year  were  empowered  to  exercise  all 
the  powers  of  the  Judges  of  the  Courts  of  Circuit^  which  were 
then  abolished;  and  they  were  directed  to  hold  permanent  ses- 
sions, for  the  trial  of  all  persons  accused  of  crimes  formerly  cog- 
nizable by  the  Courts  of  Circuit*    The  Sessions  Judge  was 
empowered,  when  he  chose,  to  call  in  the  aid  of  Natives  to  sit 
as  assessors  in  trials  or  as  jurors:  if  he  should  differ  from 
such  assessors  or  jurors,  it  was  provided  that  in  all  cases  a 
reference  should  lie  to  the  Foujdary  Adawlut.^     He  also  had 
the  power  of  overruling  criminal  sentences  of  Sudder  Ameens.^ 
The  criminal  jurisdiction  of  the  Zillah  Courts  constituted  by 
the  Regulations  was  transferred  to  the  Subordinate  Criminal 
Courts  established  under  Regulations  11.  and  VIII.  of  1827.* 
It'  may  be  added,  that  the  Assistant  Judges  constituted  under 
Regulation  II.  of  1827,  and  who  were  to  take  the  functions 
of  the  Criminal  Judges,  were,  and  are  now,  called  Subordinate 
Judges.     The  power  of  the  Magistrates  was  also  extended  in 
this  year,  and  they  were  authorised  to  exercise  the  powers 
vested  in  Criminal  Judges  by  Regulation  X.  of  1816  concur- 
rently with  the  Subordinate  Criminal  Courts^ :  an  appeal  how- 
ever was  directed  to  lie  from  their  sentences  within  one  month 
to  the  Sessions  Judge.® 

(c)  Police  Establishment 

In    1816   the  first  Regulation  was  passed  for  the  organi- 


^  Act  IV.  1843.  2  Act  VII.  1843,  s.  26. 

»  Act  VII.  1843,  8.  27.  *  Act  VII.  1843,  s.  32. 

*  Act  VII.  1843,  8.  36.  •  Act  VII.  1843,  8.  1. 

'  Act  VII.  1843,  a  64.  »  Act  VII.  1848,  s.  66. 
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sation  of  a  general  system  of  Police  throughout  the  territories 
subject  to  the  GoTernment  of  Fort  St.  George.  The  esta- 
blishments of  Ddr6ghahs  and  Thanahdars  were  abolished ;  and 
the  duties  of  Police  were  directed  to  be  discharged  by  the 
Heads  of  Villages,  aided  by  Karnams  or  Village  Registers,  and 
TaUiars  and  other  Village  Watchers ;  the  Tahsildars  or  ^Native 
Collectors,  with  the  assistance  of  Peshkdrs,  Gumashtahs,  and 
establishments  of  Peons ;  Zamindars ;  Ameens  of  Police ;  Eut- 
w&ls  and  their  Peons ;  and  the  Magistrates  of  Zillahs  and  their 
Assistants.^  The  Heads  of  Villages  were  to  apprehend  offenders, 
and  forward  them  to  the  Police  Officer  of  the  district^  except 
in  triyial  cases  of  abuse  and  assault,  ^hen  they  had  a  limited 
power  of  punishment  by  confinement  not  exceeding  twelve 
hours.*  The  Tahsildars  were  to  be  Heads  of  the  Police  of  their 
districts ;  they  were  to  apprehend  persons  charged  with  heinous 
offences,  and  after  investigation  to  forward  the  prisoners  and  a 
report  of  their  proceedings  to  the  Criminal  Judge^  and  in  cases 
of  trivial  abuse  or  assault  to  inflict  slight  punishment,  extending 
to  a  fine  of  one  rupee  oi*  confinement  for  twenty-four  hours.* 
Magistrates  were  in  certain  cases  to  invest  Zaminddrs  with  police 
authority  ^  and  to  appoint  Ameens  of  Police  in  large  tovms,  to  be 
under  their  immediate  authority  or  that  of  the  Tahsildars, 
and  to  be  invested  with  the  same  powers,  either  as  Heads  of 
Villages  or  Tahsildars,  as  might  be  expedient.''  The  Magis- 
trates and  their  Assistants  were  charged  generally  with  the 
maintenance  of  the  peace  in  their  respective  Zillahs.^ 

In  the  year  1821  PoUce  Ameens  were  given  a  jurisdiction 
beyond  the  Umits  of  the  towns  for  which  they  were  appointed* ; 
and  the  Magistrates  were  empowered  to  select  subordinate 
officers  to  make  inquiry  into  offences,  hold  inquests,  and  perform 
the  duties  before  assigned  to  Tahsildars  and  other  head  officers 
of  Police,  but  without  any  power  of  inflicting  punishment.**^ 


'  Reg.  XI.  1816,  8.  3.  «  Reg.  XL  1816,  s.  5. 

»  Reg.  XI.  1816,  8. 10.  *  Reg.  XI.  1816,  s.  27. 

*  Reg.  XI.  1816,  8.  33.  *  Reg.  XI.  1816,  s.  39. 

'  Reg.  XI.  1816,  8.  40.  «  Reg.  XI.  1816,  s.  47. 

»  R^.  IV.  1821,  8.  2.  '^  Reg.  IV.  1821,  s.  3. 
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The  Heads  of  District  Police  were  authorised  to  hear  and 
determine  cases  of  petty  theft,  and  to  inflict  moderate  punish- 
ment, extending  to  six  stripes,  on  conyiction,  or  to  forward  the 
offenders  to  the  Magistrate.^  The  power  of  fining  possessed  by 
Tahsildars  was  increased  to  three  rupees.^  The  Heads  of  Vil- 
lages were  also  empowered  to  punish  petty  thefts,  as  well  as 
other  trivial  oflFences,  by  imprisonment  for  twelve  hours.* 

In  1832  the  powers  of  Heads  of  District  Police  were  ex- 
tended to  imprisonment  for  ten  days,  with  labour,  but  they  were 
no  longer  to  inflict  corporal  punishment.^  And  in  1837  they 
were  also  empowered  to  forward  to-  the  Magistrate,  for  punish- 
ment, offenders  convicted  of  any  offence  cognizable  by  them,  as 
well  as  petty  thefts.^ 

3.  Bombay. 

(1)  Rise  and  Progress  of  the  Adawlut  Ststem. 

On  the  acquisition  by  conquest  in  the  year  1774  of  the 
islands  of  Salsette  and  Caranja,  and  their  dependencies  of  Hog 
and  Elephanta,  provision  was  made  for  the  government  of  the 
former  by  the  appointment  of  a  Resident  or  Chief  and  Factors, 
and  for  the  latter  by  that  of  a  single  Resident,  with  instruc- 
tions from  the  Presidency  of  Bombay  that  disputes  should  be 
decided  by  arbitration,  until  the  introduction  of  a  more  de- 
tailed regulation. 

In  the  year  1 794  the  Court  of  Directors  transmitted  to  the 
Presidency  of  Bombay  a  copy  of  the  Regulations  proposed  b j 
Lord  Cornvrallis  for  the  internal  Government  of  the  Bengal 
Provinces.  To  this  communication  the  Grovemment  of  Bombay- 
replied,  in  the  following  year,  that  they  were  clearly  of  opinion 
it  would  contribute  greatly  to  the  ease  and  happiness  of  the 
Natives  if  Courts  of  Adawlut  werg  established  in  Bombay, 
Salsette,  and  Caranja. 


'  Reg.  IV.  1821,  s.  4.  *  Reg.  IV.  1821,  s.  5. 

3  Reg,  IV.  1821,  8.  6.  *  Reg,  XIII.  1832,  s.  5, 

«  Act  XXXIII.  1837,  s.  1. 
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Previously,  however,  to  the  introduction  of  these  Adawlut 
Courts  it  appeared  necessary  to  consult  the  best  legal 
opinions,  and  also  to  have  the  sanction  of  the  Supreme 
Government  in  respect  to  the  competency  of  that  of  Bombay 
to  establish  rules  for  the  administration  of  justice  in  the 
above-named  places,  under  the  same  independence,  as  to  the 
interposition  of  His  Majesty's  Court,  as  the  Judicial  Regula- 
tions of  the  Governor-General  in  Council  were  with  regard  to 
the  controul  of  the  Supreme  Court  at  Fort  William. 

The  Advocate-General  of  Bengal  having  been  consulted, 
gave  his  opinion  that  there  was  no  objection  to  the  establish- 
ment of  the  Courts  of  Justice  for  the  islands  above  named  by 
the  concurring  Authorities  of  the  Supreme  Government  and 
that  of  Bombay;  ^  and  accordingly  in  the  year  1797  the 
Governor-General  in  Council  recommended  and  authorised 
the  Bombay  Government  to  constitute  Courts  of  Civil  and 
Criminal  Judicature,  on  principles  similar  to  those  on  which  the 
Courts  in  the  Presidency  of  Bengal  had  been  established. 

In  the  year  1799,  during  the  Government  of  Mr.  Duncan, 
a  regular  Code  of  Regulations  was  framed  in  compli- 
ance with  these  instructions,  and  in  that  year,  and  sub- 
sequently, a  series  of  Courts  were  established  on  the  system 
introduced  by  Lord  ComwaUis  into  Bengal,  as  nearly  as  local 
circumstances  would  admit,  with  this  important  distinction, 
however,  in  the  administration  of  criminal  justice,  that  whereas 
in  Bengal  the  Muhammadan  criminal  law  was  alone  applicable, 
in  the  Bombay  Presidency  Hindus  were  tried  according  to 
their  own  laws,  and  Christians  and  Farsis  had  the  benefit  of 
the  English  laws  in  all  criminal  cases.^  Judges'  and  Magis- 
trates' Courts  and  Courts  of  Sessions  were  constituted  at 
Tannah^  and  Surat^;  the  Magistrates  were  authorised  to  in- 
flict imprisonment  not  exceeding  fifteen  days,  or  fine  extend- 
ing to  100  rupees,  in  trivial  cases  of  abuse,  assault,  or  afiray, 
and  to  inflict  thirty  ratans,  or  one  month's  imprisonment  in 


'  Reg.  v.  1799,  8.  36,  and  Reg.  III.  1800.  b.  36. 
«  Reg.  III.  1799,  and  Reg.  V.  1799. 
>  Reg.  1. 1800,  and  Reg.  III.  1800. 
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cases  of  petty  theft.^  The  Registers  of  the  Civil  and  Criminal 
Courts  were  invested  with  limited  judicial  powers  to  the  ex- 
tent of  200  rupees,  but  their  decisions  were  not  valid  unless 
countersigned  by  the  Judge^;  and  Native  Commissioners  were 
appointed  for  the  trial  of  referred  cases  not  exceeding  50 
rupees  in  value,  and  to  act  as  Arbitrators:  an  appeal  lay 
from  their  decisions  to  the  Judge.'  Over  all  these  Courts  the 
Governor  in  Council,  in  the  separate  department  of  Sudder 
Adawlut  and  as  Head  of  Criminal  Judicature,  had  a  right  of 
supervision  and  controul,  an  appellate  jurisdiction*,  and  a  power 
of  exercising  pardon  or  mitigation  of  punishment.* 

The  decisions  of  the  Register  at  Surat  were,  in  1802, 
made  final  in  suits  not  exceeding  25  rupees  in  value,  above, 
which  sum  an  appeal  lay  to  the  Judge.^ 

In  1805  a  Provincial  Court  of  Appeal  and  Circuit  was 
established  at  Bar6ch,  consisting  of  three  Judges  and  a  Re- 
gister, and  the  Court  of  Session  at  Surat  was  abolished.' 
Judges  and  Magistrates  were  also  appointed  for  the  Zillahs  of 
Bar6ch  and  Eaira  in  the  same  year.® 

The  great  number  of  civil  causes  pending  in  the  Adawluts 
at  Surat  and  Baroch  rendered  it  expedient,  in  1807,  to  appoint 
an  Assistant  Judge  at  the  former  place,  and  to  allow  of 
reference  to  the  Registers,  both  at  Surat  and  Bar6ch,  of  suits 
not  exceeding  600  rupees  in  value.  The  Judges  of  the  same 
Adawluts  were  also  authorised  to  appoint  Sudder  Ameens,  with 
a  jurisdiction  to  try  referred  causes  of  the  value  of  100  rupees." 
An  Assistant  Register  was  appointed  in  the  same  year  at  Surat, 
with  a  jurisdiction  extending  to  suits  of  the  value  of  200 
rupees,  as  well  as  Inferior  Ameens,  to  whom  petty  suits  under 
50  rupees  were  to  be  committed.^® 


»  Reg.  V.  1799,  ss.  7,  8 ;  Reg.  III.  1800,  ss.  7,  8. 
2  Reg.  IV.  1800,  8.  6.  «  Reg.  VII.  1802,  ss.  2.  20. 

^  Reg.  III.  1799,  6.  19;     Reg.  I.  1800,  s.  19;      Reg.  VII.  1800,  s.  8  ; 
Reg.  II.  1803,  8.  3. 
*  Reg.  V.  1799,  s.  63 ;  Reg.  III.  1800,  s.  53 ;  Reg.  III.  1802,  g.  9. 

6  Reg.  1. 1802,  8.  6,  and  Reg.  IX.  1802,  s.  2. 

7  Reg  II.  1805,  8.  3.  •  Reg.  II.  1805,  ss.  2.  5. 
»  Reg.  II.  1808,  88.  4,  5.          "  Reg.  II.  1808,  s.  4. 
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The  Provincial  Court  at  Baroch  was  empowered  in  1808  to 
hear  appeals  from  the  decisions  of  the  Zillah  Courts  of  Surat, 
Bar6ch,  and  Kaira,  in  suits  of  the  value  of  400  rupees,  that 
being  the  appealable  amount  from  decisions  of  the  Tannah 
Adawlut  to  the  Sudder  Adawlut.  Parties  dissatisfied  with 
the  decisions  of  the  Court  of  Appeal  at  Baroch  were  allowed 
to  appeal  again  to  the  Sudder  Adawlut,  in  suits  of  not  less 
than  800  rupees  in  value .^  It  was  also  provided  in  the  same 
year  that  appeals  from  the  decisions  of  the  Registers  should 
lie  in  the  first  instance  to  the  Zillah  Judges,  and  thence  to  the 
Baroch  Court  of  Appeal,  in  the  event  of  the  Judges'  decree 
reversing  the  decision  of  the  Register  to  the  ordinary  appeal- 
able amount  firom  the  Zillah  Courts.^ 

In  1810  the  Court  of  Session  at  Salsette  was  abolished,  and 
the  jurisdiction  of  the  Provincial  Court  of  Circuit  and  Appeal 
extended ;  at  the  same  tiihe  this  latter  Court  was  removed 
from  Baroch  to  Surat,  and  the  office  of  Assistant  Judge  at 
the  latter  place  abolished.' 

A  special  Court  for  the  trial  of  state  offences,  consisting  of 
three  Judges  and  two  Muhammadan  law  officers,  was  consti- 
tuted in  1812,  to  be  under  the  controul  of  the  Governor  in 
CoundL^  An  Assistant  Register  and  Inferior  Ameens  were 
also  appointed  at  Baroch  and  Eaira,  and  an  Assistant  Judge 
at  the  latter  place,  all  with  the  same  powers  as  those  exercised 
by  the  like  officers  at  Surat.^  Subsequently  in  1 8 1 2  the  powers 
of  the  Provincial  Court  of  Appeal  were  more  fully  defined^ 
and  it  was  declared  to  extend  in  its  jurisdiction  over  the 
Zillahs  of  Salsette,  Surat,  Baroch,  and  Kaira.'  In  the  same 
year  the  powers  and  duties  of  the  Sudder  Adawlut,  particu- 
larly as  regarded  its  jurisdiction  as  a  Court  of  Appeal  from 
the  decisions  of  the  Provincial  Court  were  fiilly  defined.^  This, 
and  a  previous  Regulation  passed  in  this  year^  enacted  rules 
for  appeals  from  the  Sudder  Adawlut  to  England,  which  will 
be  hereafter  noticed.      In    1812   the   Provincial  Court   was 


>  Reg.  II.  1808,  8.  6.  *  Reg.  II.  1808,  s.  7. 

»  Reg.  III.  1812.  *  Reg.  1. 1812. 

*  Reg.  V.  1812.  «  Reg.  VI.  1812. 

'  Reg.  VII.  1812.  »  Reg.  IV.  1812. 
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authorised  to  admit  a  summary  appeal,  whatever  might  be 
the  amount*  at  issue,  in  all  cases  in  which  the  Zillah  Court 
might  have  refused  to  admit,  or  have  dismissed  mthout 
investigation,  on  the  ground  of  delay,  informaUty,  or  other 
default,  appeals  from  the  decisions  of  the  Registers'  Assistants, 
Registers,  or  Native  Commissioners.*  The  Sudder  Adawlut 
was  also  in  this  year  empowered  to  receive  any  appeal, 
whatever  might  be  the  amount  in  dispute,  from  the  decrees 
of  the  Provincial  Court,  in  appealed  cases,  refused  or  dis- 
missed without  investigation  on  the  like  groimds,  by  such 
Courts.*  At  the  same  period  the  rules  for  the  Provincial 
Court  of  Circuit,  and  for  the  Superior  Criminal  Tribunal  of 
the  Governor  in  Council,  were  made  more  comprehensive 
and  definite.^ 

In  the  year  1813  the  Statute  63d  Geo.  III.  c.  155,  a.  105, 
made  British  subjects  resident  in  \he  provinces  punishable  for 
assaults   and  trespass  against  the  Natives  of  India  by  the  I 

District  and  Zillah  Magistrates;  but  the  convictions  of  such  ' 
Magistrates  were  made  removeable  to  the  Recorder's  Court  by 
writ  of  Certiorari.  The  same  Statute,  by  section  107,  rendered 
British  subjects,  residing,  trading,  or  holding  immoveable  pro- 
perty in  the  provinces,  amenable  to  the  Company's  Civil  Courts 
in  suits  brought  against  them  by  Natives.  A  right  of  appeal, 
however,  to  the  Recorder's  Court  was  reserved  to  them  in  cases 
which  otherwise  would  be  appealable  to  the  Sudder  Adawlut. 

In  1815  Assistant  Zillah  and  City  Judges  were  appointed,  and 
the  jurisdiction  of  the  Assistant  Registers  and  Native  Commis- 
sioners somewhat  extended.* 

An  alteration  deserving  of  notice  took  place  in  the  year 
1818,  when  the  powers  of  the  Magistrates  were  modified  and 
defined :  the  office  of  Zillah  Magistrate  was  transferred  from 
the  Zillah  Judge  to  the  Collector,  the  Assistant  Collectors  to 
be  Assistant  Magistrates^  and  the  Judges  of  the  Zillah  Courts 


1  Reg.  VI- 1812,  B.  12.  «  Reg.  VII.  1812,  s.  10, 

»  Reg.  VIII.  1812,  and  Reg.  IX.  1812.  *  Reg.  V.  1815. 

*  Reg.  III.  1818.  88.  3,  4. 
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were  constituted  Criminal  Judges  of  their  Zillah8\  with  charge 
of  the  PoKce  at  the  chief  stations.  The  Magistrates  were 
to  apprehend  all  persons  charged  with  crimes  or  oflFences*, 
and  were  empowered  to  punish  ofifenders  convicted  by  them  of 
petty  offences  of  abuse,  assault,  or  affrays,  by  imprisonment 
not  exceeding  fifteen  days,  or  fine  not  exceeding  200  rupees, 
and  to  inflict  corporal  punishment  not  exceeding  eighteen 
ratans,  or  imprisonment  extending  to  one  month,  in  cases  of 
petty  thefts.*  The  Criminal  Judges  were  to  take  cognizance 
of  charges  brought  before  them  by  the  Magistrates  or  their 
Police-oflSicers,  and  to  pass  sentence  of  fine  not  exceeding  200 
rupees,  and,  in  cases  of  theft,  of  imprisonment  not  exceeding 
six  months,  and  corporal  punishment  of  thirty  ratans ;  in  cases 
deserving  of  more  severe  punishment  they  were  to  commit 
the  prisoners  for  trial  to  the  Court  of  Circuit.*  The  Superior 
tribunal  had  a  controul  over  both  Criminal  Judges  and  the 
Court  of  Circuit^  and  the  sentences  of  the  Superior  tribunal 
were  to  be  final  in  all  cases  of  fine,  imprisonment,  or  corporal 
punishment*  Assistants  to  the  Criminal  Judges  were  also 
appointed.^ 

A  gei^ral  system  of  Police  was  established  throughout  the 
territories  subject  to  the  Bombay  Government  in  the  same 
year®,  by  which  the  Police,  which  had  theretofore  been  confided 
to  Foujdars  and  Thanahdars,  was  transferred  to  the  Heads  of 
Vil]ages,aided  by  the  Village  Registers  and  Watchers ;  Kamavis- 
dars  or  native  district  officers,  with  an  establishment  of  Police- 
officers;  Zamind^rs;  Ameens  of  Police;  Kutw41s  and  their 
Peons;  Magistrates  and  their  Assistants ;  and  Criminal  Judges 
at  the  Sudder  stations  of  the  Zillah  Courts,  with  their  Assis- 
tants. This  Police  system  was  framed  on  the  same  plan  as 
that  enacted  by  Regulation  XL  of  1816  of  the  Madras  code 
already  noticed. 

In  1819  Hindus  were  granted  the  benefit  of  their  own  law 


'  Reg.  III.  1818,  8.  42-  « Reg.  III.  1818,  s.  7. 

>  Reg.  IIL  1818,  68.  30,  31.  *  Reg.  III.  1818,  s.  47. 

*  Reg.  IIL  1818, 8.  65.  «  Reg.  HI.  1818,  s.  17. 

'  R^.  IIL  1818, 8.  43.  «  Reg.  IV.  1818. 
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in  trials  for  state  offences,  the  Special  Court  having  previously 
only  administered  Muhammadan  law.^ 

In  the  year  1820  several  important  changes  took  place:  the 
Provinml  Court  of  Appeal  was  abolished^  and  the  Sudder 
Adawlut  was  transferred  from  Bombay  to  Surat,  and  was  made 
to  consist  of  four  Judges^  a  Register,  and  an  Assistant  Register, 
and  law  officers,  and  confirmed  in  all  its  former  powers.  It 
was  directed  that  a  special  appeal  should  lie  to  the  Sudder 
Adawlut  from  the  decisions  of  the  ZiUah  Courts,  in  all  cases 
where  such  decisions  were  inconsistent  with  the  laws  or 
usages,  or  with  judicial  precedent,  or  where  it  might  appear 
that  there  was  a  want  of  jurisdiction,  or  that  there  was  a 
failure  of  justice,*  The  Sudder  Adawlut  was  also  empowered 
to  receive  summary  appeals  from  the  Zillah  Courts  in  all  cases 
in  which  the  latter  might  have  refused  to  admit  an  original 
suit  or  regular  appeal,  or  dismissed  it  without  investigation,  on 
the  ground  of  delay,  informality,  or  other  default.*  The  office  of 
Assistant  Zillah  Judge  was  also  done  away  with',  and  appeals 
were  ordered  to  lie  to  the  Zillah  Courts  from  all  decisions  of 
their  Registers.''  The  Registers  were  empowered  to  try  and 
determine  appeals  from  Sudder  Ameens  or  Native  Commis- 
sioners, and  to  try  and  decide  any  suits  above  500  rupees  and 
not  exceeding  1000  in  value,  referred  to  them  by  the  Zillah 
Judges :  an  appeal  lay  in  such  referred  suits  to  the  Sudder  Adaw- 
lut. The  Registers  were  also  authorised  to  try  appeals,  referred 
as  above  from  other  Registers,  in  suits  under  500  rupees.®  In 
certain  cases  additional  Registers  were  appointed  to  the  Zillah 
Courts,  who  were  also  to  be  additional  senior  Assistants  to  the 
Criminal  Judges.^  In  the  same  year  the  powers  and  functions 
of  the  Provincial  Court  of  Circuit  and  the  Superior  tribunal  were 
united  in  a  Court  to  be  called  the  Sudder  Foujdary  Adawlut,  to 
be  established  at  Surat,  to  consist  of  four  Judges^®  assisted  by  law 


'  Reg.  X.  1819. 
»  Reg.  V.  1820,  s.  4. 
'  Reg.  V.  1820,  8.  30. 
'  Reg.  VI.  1820,  8.  3. 
»  Reg.  VI.  1820,  s.  8. 


«  Reg.  V.  1820,  s.  2. 
*  Reg.  V.  1820,  8.  29. 
'  Reg.  VI.  1820,  8.  2. 
»  Reg.  VI.  1820,  8.  6. 
10  Reg.  VII.  1820,  88.  2—5. 
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and  ministerial  officers,  and  to  be  empowered  to  take  cogni- 
zance of  all  matters  relating  to  Criminal  Justice  and  the  Police, 
and  to  call  for  the  proceedings  of  the  Criminal  Judges  or  Zillah 
Magistrates.^  The  Judges  were  to  go  Circuit,  and  to  hold  two 
general  gaol  deliyeries  annually,  one  Judge  to  go  the  Circuit  of 
all  the  Zillahs^ ;  and  their  sentences  were  to  be  final,  excepting 
in  sentences  of  death  or  imprisonment  for  life,  when  they  were 
to  be  referred  to  the  Sudder  Foujdary  Adawlut.^  The 
Criminal  Judges  were  authorised  to  pass  sentence  of  imprison- 
ment, with  or  without  labour,  for  a  term,  not  exceeding  seven 
years;  but  all  sentences  of  imprisonment  for  more  than  two 
years  were  to  be  referred  to  the  Sudder  Foujdary  Adawlut.* 

(2)  System  of  1827. 

All  the  Bombay  Regulations  passed  previously  to  the  year 
1827,  with  the  exception  of  a  few  relating  to  customs  and 
duties,  were  rescinded  in  that  year,  and  the  system  of  Judica- 
ture was  entirely  re-modelled  in  the  code  by  which  they  were 
superseded :  the  groundwork,  however,  still  remained  the  same, 
the  new  code  being  based  upon  the  Bengal  Regulations  of 
1793,  The  plan  for  the  administration  of  justice  which  existed 
before  1827  had  been  formed  under  many  difficulties,  arising 
from  local  circumstances,  and  was  found  to  be  both  com- 
plicated and  insufficient :  the  new  code,  therefore,  which  was 
introduced  by  the  Honourable  Mountstuart  Elphinstone,  and 
was  almost  the  closing  act  of  his  talented  and  efficient  Govern- 
ment, must  be  regarded  as  forming  an  important  era  in  the 
history  of  the  Bombay  Presidency. 

The  system  of  1827,  which,  with  some  few  alterations,  exists 
at  the  present  time,  was  substantially  as  follows : — 

Native  Commissioners  were  appointed  in  each  Zillah  for 
trying  and  deciding  civil  suits,  between  500  and  5000  rupees, 
where   the  parties  were   neither  Europeans  nor  Americans.* 


»  Reg.  VII.  1820,  8. 10.  ^  j^^g  yu  ^^^^^  g  ^ 

»  Keg.  VII.  1820,  8. 17.  *  Reg.  VII.  1820,  s.  48 

»  Reg.  II.  1827,  8.  37. 
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In  all  cases  an  appeal  lay  to  the  Judge,  whose  decision  was 
final^ ;  but  he  might  refer  the  appeal  to  a  Senior  Assistant 
Judge,  in  which  case  the  latter's  decision  was  final  if  afiirm- 
ing  the  decision  of  the  Court  below ;  but  if  otherwise,  an 
appeal  lay  to  the  Zillah  Judge,*  Zillah  Courts  were  esta- 
blished, each  to  be  presided  over  by  one  Judge.^  An 
appeal  lay  from  all  their  decisions  in  original  suits  to  the 
Sudder  Dewanny  Adawlut*;  but  if  the  suit  in  the  Zillah 
Court  were  against  a  British-bom  subject,  residing,  trading,  or 
occupying  immoveable  property  in  the  Zillah,  he  might  appeal  to 
the  Supreme  Court,  instead  of  to  the  Sudder  Dewanny  Adaw- 
lut,  as  provided  by  the  53d  Geo.  III.  c.  155,  s.  107.*  Special 
appeals  were  allowed  from  the  decrees  of  the  Zillah  Courts 
to  the  Sudder  Dewanny  Adawlut  when  such  decrees  were 
contrary  to  the  Regulations,  or  inconsistent  with  usage,  or  the 
Hind6  or  Muhammadan  laws,  or  when  they  involved  points 
of  general  interest  not  previously  decided  in  the  Sudder  De- 
wanny Adawlut.  The  Sudder  Dewanny  Adawlut  was  authorised 
to  admit  summary  appeals  from  the  decrees  of  the  Zillah  Judges, 
or  any  inferior  Court,  which  might  have  been  rejected  by  the 
Zillah  Judge  on  account  of  having  been  presented  after  the 
Hmited  period,  or  on  any  other  ground.*  Assistant  Zillah 
Judges  were  appointed ;  and  where  more  than  one,  they  were 
specified  as  Senior  and  Junior.  The  Senior  Assistant  Judges 
were  to  try  suits  original  or  in  appeal,  referred  to  them  by  the 
Zillah  Judge,  not  exceeding  5000  rupees  in  amount ;  and  the 
Junior  Assistant  Judges,  suits  within  the  limit  of  500  rupees."^ 
Appeals  from  the  decisions  of  Junior  and  Senior  Assistant 
Judges  lay  in  all  cases  to  the  Zillah  Judge,  whose 
decision  was  final,  with  the  exception  that  in  case  of  ap- 
peals from  original  decisions  of  Senior  Assistant  Judges,  if 
the  Zillah  Judge  diflFered  in  opinion,  a  further  appeal 
within    certain    restrictions,    lay    to    the   Sudder    Dewanny 


^  Reg.  IV.  1827,  s,  72.  »  Reg.  IV.  1827,  s.  72. 

»  Reg.  II.  1827,  s.  16.  *  Reg.  IV.  1827,  s.  72. 

s  Reg.  IV.  1827,  s.  72.  «  Reg  IV.  1827,  s.  97. 
'  Reg.  11.  1827,  s.  28. 
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Adawlut.^  Where  the  Senior  Assistant  Judge  affirmed  a  de- 
cision in  appeal  from  a  lower  Court,  referred  to  him  by  the 
Judge,  his  decision  was  final;  otherwise  an  appeal  lay  to  the 
Judge,  whose  decision  was  final^ ;  the  Zillah  Judge  was  also 
competent  to  admit  special  appeals  from  decrees  passed  in 
appeal  by  Senior  Assistant  Judges.^  The  Chief  Civil  Court  of 
Appeal,  styled  the  Sudder  Dewanny  Adawlut,  and  consisting 
of  three  or  more  Judges,  a  Registrar,  Assistant  Registrars,  and 
law  officers^  was  to  hear  appeals  from  the  Zillah  Courts ;  and 
was  aJso  competent  to  call  for  all  proceedings  of  the  lower 
Civil  Courts.*  From  the  Sudder  Dewanny  Adawlut  an  appeal 
lay  to  the  King  in  Council®,  as  will  be  hereafter  noticed.  It 
was  also  enacted,  that  in  any  Court  in  which  an  European 
presided,  he  might  derive  assistance  from  respectable  natives, 
who  should  be  employed  as  a  Panchdyit,  or  sit  as  assessors,  or 
more  nearly  as  a  jury,  the  decision  being,  however,  vested  in 
the  presiding  authority.'' 

The  system  of  criminal  judicature  introduced  at  Bombay  in 
the  year  1827  comprises  the  establishment  for  the  adminis- 
tration of  Police ;  and  the  two  branches  are  so  interwoven  one 
with  another,  that  it  becomes  difficult  to  draw  a  line  of  separa- 
tion between  them.  The  apprehension  of  offenders,  and  the 
punishment  of  trivial  oflFences,  was  given  exclusively  to  the 
Magistrates  and  Officers  of  Police.®  The  Zillah  Judges  were 
made  Criminal  Judges  in  their  respective  Zillahs,  for  the  trial 
of  persons  committed  for  that  purpose  by  the  Police  Magistrates, 
charged  with  crimes  or  offences  of  a  less  heinous  nature  than 
those  reserved  for  the  Court  of  Circuit.*  The  Assistant 
Zillah  Judges  were  made  Assistant  Criminal  Judges."  The 
Criminal  Judges  were  empowered  to  inflict  solitary  imprison- 
ment for  six  months,  or  to  imprison  with  hard  labour  for 
seven  years,  and  to  inflict  fifty  stripes,  or  disgrace,  fine,  or 
personal  restraint :  sentences  of  imprisonment  for  more  than 


«  Reg.  IV.  1827,  a.  72.  «  Reg.  IV.  1827,  s.  72. 

»  Reg.  IV.  1827,  B.  99.  *  Reg.  IT.  1827,  ss.  1,  2. 11.  13. 

R^.  11.  1827,  s.  5.  •  Reg.  IV.  1827,  s.  100. 

'  Reg.  IV.  1827,  s.  24.  «  Reg.  IX.  1827. 

•  Reg.  XUI.  1827,  s.  7.  >«  Reg.  XIII.  1827,  s.  8. 
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two  years  were,  however,  to  be  referred  to  the  Sudder 
Poujdary  Adawlut.  Senior  Assistant  Criminal  Judges  were 
limited  in  their  powers  to  sentencing  to  imprisonment  with 
labom*  for  two  years,  and  the  infliction  of  thirty  stripes,  fines, 
disgrace,  and  personal  restraint :  Senior  Assistants  were  some- 
times to  be  vested  with  the  same  powers  as  Criminal  Judges. 
Junior  Assistant  Criminal  Judges  were  only  empowered  to 
imprison,  without  labour,  for  two  months,  and  to  inflict  fines,  and 
personal  restraint.^  A  Court  of  Circuit  was  established,  to  be 
held  by  one  of  the  Judges  of  the  Sudder  Foujdary  Adawlut  in 
rotation,  at  the  Sudder  station  of  each  Zillah,  for  the  trial  of 
heinous  offences  not  being  committed  againsttheState :  thisCourt 
was  to  hold  half-yearly  sessions^  and  was  to  pass  final  sentences, 
excepting  those  of  death,  transportation,  or  perpetual  imprison- 
ment, in  which  cases  the  sentences  required  the  confirmation 
of  the  Sudder  Foujdary  Adawlut.'  A  Special  Court  was  also 
established  for  the  trial  of  poUtical  offences,  to  consist  of  three 
Judges,  to  be  selected  from  those  of  the  Sudder  Foujdary 
Adawlut  and  the  Zillah  Courts :  their  proceedings  were  to  be 
forwarded  to  the  Governor  in  Council.*  The  Sudder  Foujdary 
Adawlut,  or  Court  of  Supreme  Criminal  Jurisdiction,  con- 
sisted of  the  same  Judges  as  the  Sudder  Dewaimy  Adawlut^ 
and  was  empowered  to  superintend  the  administration  of 
Criminal  Justice  and  Police,  to  revise  trials',  and  to  pass  final 
sentences  of  death,  transportation,  and  perpetual  imprisonment. 
The  Governor  in  Council  had  a  power  reserved  of  granting 
pardons  or  mitigation  of  punishment.''  All  these  Criminal 
Courts  were  authorised  to  call  in  the  assistance  of  Natives, 
as  in  the  Civil  Courts®;  and  the  law  which  they  administered 
was  set  forth  in  a  Regulation  defining  crimes  and  offences,  and 
specifying  the  punishments  to  be  inflicted  for  the  same.* 
The  duties  of  the  Police  were,  in  the  year  1827,  directed  to 


1  Reg.  XIII.  1827,  s.  13.  «  Reg.  XIII.  1827,  s.  6. 

3  Reg.  XIII.  1827,  s.  21.  *  Reg.  XIII.  1827,  s.  4. 

*  Reg.  XIII.  1827,  s.  2.  ^  Reg.  XIII.  1827,  s.  27. 

7  Reg.  XIII.  1827,  b.  31.  «  Reg  XIII.  1827,  s.  38. 
» R^.  XIV.  1827. 


SUDDER  ATJD  MOFUSSIL  COURTS — ^BOMBAY.  Ixxxvii 

be  conducted  by  the  Judge  and  Collector  of  each  Zillah,  under 
the  respective  desiguations  of  Criminal  Judge  and  Zillah 
Magistrate ;  the  District  Police-officers ;  and  the  Heads  of 
Villages.^  The  Heads  of  Villages  with  their  Police  establish- 
ments, were  to  be  under  the  controul  of  the  District  PoUce-officers 
and  Magistrates';  and  they  were  empowered  to  apprehend 
offenders,  and  send  them  to  the  District  Police-officers^  to  hold 
inqaests^  and,  in .  cases  of  abuse  or  assault,  to  inflict  imprison- 
ment not  exceeding  twenty-four  hours.*  The  District  Police- 
officers  were  under  the  immediate  controul  of  the  Zillah 
Magistrates:  they  were  enjoined  to  apprehend  offenders  and 
forward  them  to  the  Magistrate^  to  investigate  serious  offences, 
and  to  hold  inquests'' ;  and  they  also  had  the  power  of  punish- 
ing trivial  cases  of  theft,  abuse,  assault,  or  resistance  to  pubUc 
officers,  by  fine  not  exceeding  five  rupees,  or  confinement  for 
eight  days.^  The  Magistrates  and  their  Assistants  were 
empowered  to  apprehend  all  persons  charged  with  crimes  or 
offences.  If  such  persons  were  British  subjects  residing  in  the 
Provinces,  they  were  to  be  sent  for  trial  to  the  Bombay  Court 
of  Judicature;  and  if  offenders  against  the  State,  they  were 
to  be  kept  in  custody,  and  the  case  reported  to  the  Governor 
in  Council* :  all  other  persons  they  were  authorised  to  try,  and 
to  punish  by  fine,  imprisonment  without  labour  for  two 
months,  to  be  enforced  by  the  Criminal  Judge,  or  flogging  not 
exceeding  thirty  stripes,  or  to  forward  them  to  the  Criminal 
Judge. ^®  The  Police  Jurisdiction  of  theCriminal  Judge  extended 
over  the  town  in  which  the  Adawlut  was  situated,  and  a  cir- 
tain  space  around;  and  to  him  was  given  the  exclusive 
superintendence  of  the  Police  throughout  the  Zillah.^^ 

This  plan  for  the  administration  of  justice  and  the  Police 
was  the   result    of  a   revision    of   the    former    Regulations, 


'  Beg.  XII.  1827,  a.  1.  ^  Reg.  XII.  1827,  s.  48. 

»  Reg.  XII.  1827,  s.  50.  4  Reg.  XII.  1827,  s.  52. 

*  Reg.  XII.  1827,  s.  49.  '  Reg.  XII.  1827,  s.  41. 

'  Reg.  XII.  1827,  s.  44.  '  Reg.  XII.  1827,  8.  41. 

»  R^.  XII.  1827,  8.  10.  ''  Reg.  XII.  1827,  ss.  12, 13. 
»»  Reg.  XII.  18-27,  s.  2. 
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and  may  be  coBsidered  as  the  basis  on  which  the  present 
system  has  been  erected.  Some  alterations  have  sinc^  taken 
place,  which  it  will  be  necessary  to  enumerate. 

(3)  Altbkations  since  1827. 
(a)  Civil  Judicature, 

The  first  change  of  any  importance  in  the  system  above  de- 
scribed was  the  establishment  in  1828  of  a  Court  of  Appeal  for 
the  Gu^erat  Zillahs\  subordinate  to  the  Sudder  Dewanny 
Adawlut ;  and  the  removal  of  the  latter  Court  from  Surat  to  the 
Presidency.*  This  Court  of  Appeal  consisted  of  three  Judges, 
and  took  the  place  of  the  Sudder  Dewanny  Adawlut  in  respect 
of  Appeals  from  the  Zillah  Courts  at  Guzerat.^  A  regular 
'ippeal  lay  from  its  decisions  to  the  Sudder  Dewanny  Adawlut, 
when  the  decisions  of  the  Zillah  Courts  were  altered  or  re- 
•  versed ;  and  where  such  decisions  were  confirmed,  when  the 
amount  at  issue,  or  damages  claimed,  exceeded  5000  rupees.^ 
Special  appeals  were  to  be  open  from  the  decrees  of  the 
Provincial  Court  to  the  Sudder  Dewanny  Adawlut,  under  the 
rules  previously  in  force  respecting  special  appeals.* 

This  Court  of  Appeal  was  abolished  in  1830,  and  the  juris- 
diction of  the  Native  Commissioners  was  extended  to  the 
cognizance  of  all  original  suits,  and  suits  referred  to  them  by 
the  Judge  or  Assistant  Judge  at  a  detached  station,  excepting 
where  public  officers  or  Europeans  or  Americans  were  parties, 
in  which  case  they  were  to  be  tried  in  the  first  instance  by  the 
Judge,  or  referred  by  him  to  his  Assistants.®  Senior  Assistant 
Judges  at  detached  stations  were  empowered  to  hear  appeals 
from  their  decisions  in  suits  not  exceeding  5000  rupees  in 
value  ^;  and  an  appeal  was  directed  to  lie  from  such  Judge, 
and  from  the  Judge  at  a  detached  station,  or  the  Assistant 


>  Reg»  VII.  1828,  s.  1.  *  Reg.  VII.  1828,  Preamble. 

»  Reg.  VII.  1828,  s.  5.  '  Reg.  VII.  1828,  s.  19. 

*  Reg.  VII.  1828,  s.  20.  «  Reg.  1. 1830,  ss.  1,  6. 
'  Reg.  I.  1830,  s-  4. 
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Judge  at  a  Sudder  station,  confirming  their  decisions  in  suits 
above  3000  rupees,  or  reversing  in  suits  above  1000,  to  the 
Sudder  Dewanny  Adawlut^ ;  a  special  appeal  was  also  declared 
to  be  open  to  the  Sudder  Dewanny  Adawlut  in  all  cases  under 
the  rules  previously  in  force  with  regard  to  special  appeals.^ 

In  the  following  year  some  important  alterations  were 
made  with  regard  to  appeals.  The  decisions  of  Assistant 
Judges  at  Sudder  stations  in  appeal  from  those  of  the  Native 
Commissioners  were  declared  appealable  to  the  Zillah  Judge 
if  confirming  such  decisions  in  suits  up  to  the  value  of  2000 
rupees,  and  altering  or  reversing  them  in  suits  not  exceeding 
1000  rupees;  but  above  those  sums  the  appeal  lay  to  the 
Sudder  Dewanny  Adawlut.  The  decision  of  an  Assistant 
Judge  at  a  detached  station,  if  confirming  that  of  the  Native 
Commissioner,  was  final  in  suits  not  exceeding  1000  rupees ; 
but  if  reversing  such  decision,  it  was  final  only  to  the 
amount  of  500  rupees.  A  special  appeal  to  the  Zillah  Judge  was 
reserved  in  suits  below  those  amounts :  suits  above  such  Assist- 
ant Judge's  final  jurisdiction,  but  not  exceeding  5000  rupees, 
were  re-appealable  to  the  Zillah  Judge :  if  above  5000  rupees, 
to  the  Sudder  Dewanny  Adawlut.  The  Zillah  Judge's  deci- 
sion on  cases  appealed  to  him  was  final,  except  by 
means  of  special  appeal  to  the  Sudder  Dewanny  Adawlut.^ 
Suits  tried  in  the  first  instance  by  Assistant  Judges,  as  coming 
within  the  exceptions  already  mentioned  respecting  the  juris- 
diction of  the  Native  Commissioners,  were  made  appealable 
to  the  Zillah  Judge,  whose  decision  was  final  if  confirmatory 
and  in  suits  not  exceeding  5000  rupees;  but  if  otherwise, 
an  appeal  lay  instead  to  the  Sudder  Dewanny  Adawlut.* 
In  tJie  same  year  the  office  of  Native  Commissioner 
was  ordered  to  comprise  three  gradations,  and  the  officers 
holding  them  were  directed  to  be  styled  respectively  Native 
Judges,  Principal  Native  Conmiissioners,  and  Junior  Native 
Commissioners.*     The  Native  Judges  were  to  have  cognizance. 


«  Reg.  II.  1830,  8.  1.  '  Reg.  II.  1830,  s.  2. 

•  Reg.  VII.  1831,  8.  3.        *  Reg.  VII.  1831,  s.  4. 
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in  addition  to  original  suits  of  any  amount^  of  appeals 
referred  to  tbem  from  original  decisions  of  the  two  classes  of 
Native  Commissioners,  in  suits  not  exceeding  100  rupees;  and 
the  jurisdiction  of  the  Principal  and  Junior  Native  Commis- 
sioners was  limited  to  the  cognizance  by  them  of  suits  original, 
or  referred  to  them,  to  the  amounts  respectively  of  10,000  and 
5000  rupees.^ 

The  right  of  appeal  from  the  Mofussil  Courts  to  the  Su- 
preme Courts,  vested  in  British  subjects  by  the  63d  Geo.  III. 
c.  155,  s.  107,  was  abolished  in  1836  ;  and  it  was  also  enacted 
that  no  person,  by  reason  of  birth  or  descent,  should  be  exempt 
from  the  jurisdiction  of  the  Company^s  Courts^  or  be  incapable 
of  being  a  Principal  Sudder  Ameen,  Sudder  Ameen,  or  Moonsiff, 
as  the  Native  Judges  and  Principal  and  Junior  Native  Com- 
missioners were  then  ordered  to  be  designated.^ 

All  suits  in  regard  to  tenures,  and  the  interest  connected 
therewith,  and  all  suits  respecting  the  right  to  possession  of 
lands,  or  of  the  Watans  of  hereditary  district  or  village  officers, 
were,  in  the  year  1838,  directed  to  be  brought  in  the  Courts 
of  Adawlut,  and  not  in  the  Revenue  Courts ;  and  the  Sudder 
Dewanny  Adawlut  was  empowered  to  refer  to  the  proper 
Court  proceedings  which  might  have  been  taken  in  any  Court 
not  having  jurisdiction.* 

It  was  enacted  in  1843  that  special  appeals  should  lie  to 
the  Sudder  Dewanny  Adawlut  from  all  decisions  passed  in 
regular  appeals  by  the  subordinate  Civil  Coiurts,  when 
inconsistent  with  law  or  usage,  or  the  practice  of  such  Courts^ 
or  involving  doubtfrd  questions  of  law,  usage,  or  practice.* 

In  1844  it  was  enacted  that  all  suits  within  the  competency 
of  a  Principal  Sudder  Ameen  or  Sudder  Ameen  to  decide 
should  ordinarily  be  instituted  in  the  Courts  of  those  officers ; 
but  that  they  might  be  withdrawn  at  the  discretion  of  the 
Zillah  Judges,  who  might  try  them  themselves,  or  refer  them 
to   any   competent   subordinate   Court.      The    Zillah  Judges 


•  Reg.  XVIII.  1831,  8.  3.  «  Act  XI.  1836,  ss-  4,  5. 
'  Act  XXIV.  ia30,  ss.  2,  3.  *  Act  XVI.  1838. 
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were  also  authorised  to  admit  summary  appeals  from  the 
orders  of  Principal  Sudder  Ameens  and  Sudder  Ameens  re- 
jecting suits  cognizable  by  them.^ 

Joint  Zillah  Judges  were  appointed  in  1845,  to  have  the  same 
powers  and  concurrent  jurisdiction  with  the  Zillah  Judges.^ 

(b)  CriminalJtidicature. 

In  1828  a  Provincial  Court  of  Circuit  was  established  for 
the  Zillahs  in  the  Province  of  Guzerat,  to  have  the  same 
powers  and  duties  as,  but  to  be  subject  to,  the  Sudder  Foujdary 
Adawlut^  which  was  removed  to  the  Presidency.  Sentences  of 
death,  transportation,  or  imprisonment  for  life,  passed  by  theCourt 
of  Circuit,  were  to  be  referred  to  the  Sudder  Foujdary  Adawlut.* 

This  Provincial  Court  of  Circuit  was  abolished  in  1830,  and 
the  powers  of  Sessions  Judges  and  Court  of  Circuit  were  given 
to  the  Criminal  Judges^  and  the  Assistant  Criminal  Judges 
were  appointed  Assistant  Sessions  Judges.^  Visiting  Commis- 
sioners of  Circuit  were  at  the  same  time  appointed,  for  holding 
State  trials,  and  trials  of  a  peculiar  and  aggravated  nature  ^ 
with  all  the  powers  of  the  Court  of  Circuit  and  of  the  Special 
Court.®  In  the  same  year  the  Criminal  Judges  were  directed 
to  be  styled  Sessions  Judges.^ 

An  additional  Judicial  Commissioner  of  Circuit  was  ap- 
pointed in  1833,^® 

Appeals  from  the  Special  Court  for  the  trial  of  political 
offences,  which  formerly  lay  to  the  Governor  in  Council,  were, 
in  1837,  transferred  to  the  Foujdary  Adawlut,  whose  sentence 
was,  however,  required  to  be  confirmed  by  the  Government." 

In  1 839  all  sentences  passed  by  Assistant  Sessions  Judges, 
whereby  convicts  became  liable  to  imprisonment  for  more  than 


»  Act  IX.  1844,  88. 1,  a  4,  « Act  XXIX.  1845. 

»  Reg.  VIII.  1828,  8.  8.  *  Reg.  VIII.  1828,  s.  16. 
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two  years,  were  directed  to  be  confirmed  by  the  Sessions 
Judges,  and  a  reference  to  the  Sudder  Foujdary  Adawlut  was 
not  to  be  necessary.^ 

In  the  year  1841  it  was  enacted  that  crimes  against  the 
State  should  be  cognizable  by  the  ordinary  tribunals;  but 
that  the  sentences  and  proceedings  of  the  Courts  in  such  trials 
should  be  reported  to  the  Sudder  Foujdary  Adawlut,  who  again 
were  to  refer  their  sentences  to  the  Government  for  confirmation.^ 

In  1845  it  was  enacted  that  any  person  convicted  of 
adultery  by  any  of  the  East-India  Company's  Courts  in  the 
Bombay  Presidency  should  be  sentenced  to  fine  or  imprison- 
ment, QT  both,  at  the  discretion  of  such  Courts :  no  woman  to 
be  prosecuted  for  such  offence  but  by  her  husband ;  and  no  per- 
son to  be  admitted  to  prosecute  any  man  but  the  husband  of 
the  woman  with  whom  such  man  was  alleged  to  have  committed 
adultery.* 

Joint  Sessions  Judges  were  appointed  in  1845,  to  have 
the  same  powers  and  concurrent  jurisdiction  with  the  Zillah 
Sessions  Judges.^ 

(c)  Police  Establishment. 

In  the  year  1828  the  Assistant  Criminal  Judges  stationed 
elsewhere  than  at  Sudder  stations  were  invested  with  Police 
powers,  and  the  Zillah  Magistrates  were  directed  to  refer  cases 
to  them,  instead  of  to  the  Criminal  Judge.* 

Several  important  changes  took  place  in  1830.  The  Crimi- 
nal Judges  were  divested  of  their  Police  powers,  which  were 
transferred  to  the  Magistrates,  with  an  exception,  however,  of 
the  Judge  of  the  City  and  Sudder  station  of  Surat^ ;  the  penal 
jurisdiction  of  the  Magistrates  and  their  Assistants  was  ex-- 
tended  to  fine  and  imprisonment  with  hard  labour  for  one  year ; 
all  sentences  of  Assistant  Magistrates  of  imprisonment  above 
three  months  were,  however,  to  be  confirmed  by  the  Magis- 


'Act  XIX.  1839.  «  Act  V.  1841. 
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trate,  who  was  also  to  have  a  power  of  revision  of  all  their 
sentences.*  District  Police-oflBcers  were  empowered  to  punish 
petty  oflFenders  by  fine  not  exceeding  fifteen  rupees,  and  con- 
finement not  exceeding  twenty  days.^  Subsequently  Sub-Col- 
lectors were  given  the  same  Magisterial  powers  and  penal 
jurisdiction  as  Collectors*;  and  they  were  afterwards,  in  1831, 
directed  to  be  entitled  in  such  capacity  Joint  Magistrates.^ 
In  the  same  year  Zillah  Magistrates  were  authorised  to  punish 
by  solitary  imprisonment  for  one  month®;  and  the  Visiting 
Judicial  Commissioners  were  empowered  to  annul  any  sentence 
passed  by  a  Zillah  Magistrate.* 

Joint  Police-oflScers  were  appointed  in  the  year  1833  in 
certain  large  towns,  who  were  invested  with  a  similar  authority 
and  jurisdiction  to  that  of  the  District  Police-officers,  and 
were  made  subordinate  to  the  Native  Collectors.'^ 

In  1843  sentences  passed  by  Magistrates  on  British  sub- 
jects residing  in  the  provinces  for  assaults  and  trespasses 
.against  Natives  of  India  were  made  appealable,  in  the  same 
manner  as  sentences  passed  by  them  in  their  ordinary 
jurisdiction;  and  when  so  appealed,  they  were  no  longer 
to  be  removable  by  Certiorari  to  the  Queen's  Court.® 

In  the  year  1846  the  Police  jurisdiction  of  the  City  and 
Sudder  station  of  Surat  was  vested  in  the  Magistrate  of  the 
ZUlah,  in  the  place  of  being  under  the  controul  of  the  Judge 
and  his  Assistants.* 

Having  thus  traced  the  progress  of  the  Judicial  systems  at 
the  three  several  Presidencies,  from  their  origin  to  the  present 
time,  I  shall,  in  the  following  division  of  this  Section,  describe 
shortly  the  past  and  present  jurisdiction  of  the  Sudder  and 
Mofussil  Courts,  and  enumerate  the  various  laws  therein  admi- 
nistered, concluding  the  account  of  these  Courts  by  a  summary 
statement  of  their  actual  constitution. 


»  Reg.  IV.  1830,  s.  3.  ^  Reg.  IV.  1830,  s.  5. 

5  Reg.  V.  1830,  8.  2.  ^  Reg.  VIII.  1831,  b.  1. 

*  Reg.  VIII.  1831,  8.  2.  «  Reg.  VIII.  1831,  s.  5. 

'  Reg.  III.  1833, 8.  1.  «  Act  IV.  1843. 
»  Act  V.  1846. 
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4.  Jurisdiction  of  the  Sudder  and  Mofussil  Courts,  and 

THE  Laws  administered  therein. 

(1)  Civil  Jurisdiction. 

The  civil  jurisdiction  of  the  Courts  established  by  the 
Honourable  East-India  Company  originally  extended  over 
Natives  only,  British  subjects  never  then  residing  in  the  pro- 
vinces, except  in  their  official  capacities. 

In  the  year  1787,  however,  it  was  declared,  that  whenever 
British  subjects  and  others,  "not  being  amenable  to  the 
jurisdiction  of  the  Dewanny  Courts,^'  should  institute  a  suit  in 
such  Courts  against  any  person  duly  amenable  to  them,  they 
should  enter  into  a  bond  declaring  themselves  to  be  subject  to 
their  jurisdiction  in  respect  of  sudh  suits,  and  binding  them- 
selves to  abide  by  their  award  or  decree.* 

By  Regulations  subsequently  passed,  it  was  enacted  that 
the  jurisdiction  of  the  Company's  Courts  should  extend  over 
all  Natives  and  other  persons  not  British  subjects^  and  also 
over  such  British  subjects  (excepting  King's  officers,  and  the 
covenanted  civil  servants  of  the  Company  and  their  military 
officers)  as  were  suffered  to  reside  at  a  distance  from  the  seat 
of  Government,  on  entering  into  a  bond  rendering  themselves 
amenable  to  the  Company's  Coui*ts  in  civil  suits  instituted 
against  them  by  Natives  or  others,  not  British  subjects,  in 
which  the  amount  claimed  did  not  exceed  500  rupees.' 

In  the  year  1813  it  was  enacted  by  Act  of  Parliament*  that 
British  subjects  residing,  or  trading,  or  holding  immoveable 
property   at  a  distance   of  more   than   ten   miles  from  the 


*  Beng.  Jud.  Reg.  VIII.  1787,  8.'38. 

*  Beng.  Reg.  III.  1793,  s.  7 .    Mad.  Reg.  II.  1802,  s.  4.     Bomb.  Reg. 
III.  1799,  8.  6 ;  Bomb.  Reg.  1. 1800,  s,  6 ;  Bomb.  Reg.  II.  1827,  s.  21. 

»  Beng.  Reg.  III.  1793,  s.  9 ;   Beng.  Reg.  XXVIII.  1793,  s.  2.    Mad. 
Reg.  II.  1802,  8.  6.    Bomb.  Reg.  III.  1799,  s.  8 ;    Bomb.  Reg.  I.  1800, 

8.8. 

*  63d  Geo.  III.  c.  156,  s.  107. 
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Presidencies,  should  be  subject  to  the  jurisdiction  of  the 
Courts  of  the  Bast-India  Company  in  civil  suits  and  matters 
of  revenue,  in  like  manner  as  the  Natives  of  India,  except  that, 
in  cases  where  an  appeal  would  lie  to  the  Company^s  Court 
exercising  the  highest  appellate  jurisdiction,  such  British  sub- 
jects were  to  be  allowed  to  appeal  instead  to  the  King's  Courts 
at  the  Presidencies.  The  same  Statute  also  gave  a  jurisdiction 
to  Magistrates  in  cases  of  small  debts  not  exceeding  50 
rupees  due  from  British  subjects  to  Natives,  and  contracted 
without  the  jurisdiction  of  the  several  Courts  of  Requests 
established  at  Calcutta,  Madras,  and  Bombay  respectively.^ 

The  Native  Judicial  Officers  at  all  the  Presidencies,  previously 
to  the  year  1836,  had  no  jurisdiction  over  Europeans  or 
Americans  in  any  civil  suits,  such  persons  being  amenable 
only  to  the  Courts  presided  over  by  European  Judges.' 

In  the  year  1836  Principal  Sudder  Ameens,  Sudder  Ameens, 
and  Moonsiffs,  who  might  be  British-born  subjects  or  their 
descendants,  were  declared  to  be  subject  to  the  jurisdiction  of 
the  Company's  Courts  for  all  acts  done  by  them  as  such,  and 
to  be  liable  to  the  same  proceeding  as  though  they  were  not  of 
British  birth  or  descent.* 

In  the  same  year,  and  afterwards  in  1839  and  1843,  Acts 
were  passed  which  caused  great  dissatisfaction  at  the  time,  but 
the  justice  and  good  policy  of  which  will  hardly  be  questioned 
by  any  but  those  actuated  by  interested  motives.  The  right  of 
appeal  to  the  Supreme  Courts  of  Judicature,  which  had  been 


*  63d  Geo.  III.  c  156,  s.  106.  By  the  4th  Geo,  IV.  ,c.  81,  s.  57,  and 
the  3d  &  4th  Yict.  c.  37,  s.  64,  officers  and  soldiers,  being  British  subjects, 
were  excepted  from  the  o[>eration  of  this  rule. 

'  Beng.  Reg.  XXIII,  1814,  ss.  13.  68.  Beng.  Reg.  XXIV.  1814,  s.  7; 
Beng.  Reg.  II.  1821,  ss.  3.  5 ;  Beng.  Reg.  V.  1831,  ss.  15.  18.  By  Beng. 
Reg,  IV.  1827,  s.  2,  Sudder  Ameens  had  been  given  a  jurisdiction 
oyer  European  subjects,  European  foreigners,  and  Americans,  in  suits  in 
which  they  might  be  parties,  when  such  suits  were  referred  to  them  by  the 
Zillah  or  City  Judges;  but  this  section  was  rescinded  by  Reg.  V.  1831, 
s.  16.  Mad,  Reg.  VII.  1827,  s.  7.  Bomb.  Reg.  II.  1827,  s.  43 ;  Bomb. 
Reg.  I.  1830,  s.  5. 

»  Act  VIII.  1836,  8.  2 ;  Act  XXIV.  1833,  s.  4, 
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previously  reserved  to'- British  subjects  under  .the  53d  Geo.  III. 
c.  155,  s.  107,  was  abolished \  and  it  was  enacted,  in  compre- 
hensive terms,  that  thenceforth  no  person  whatever  should,  by 
reason  of  place  of  birth,  or  by  reason  of  descent,  be,  in  any 
civil  proceeding  whatever,  excepted  from  the  jurisdiction  of 
any  of  the  Company's  Civil  Courts.* 

(2)  Criminal  Jurisdiction. 

The  criminal  jurisdiction  of  the  Company's  Courts  was 
originally  limited  to  Natives  and  Europeans  not  British  sub- 
jects ;  and  when  British  subjects  committed, or  were  charged  with 
committing,  any  acts,  at  a  distance  from  the  King's  Courts, 
which  rendered  them  liable  to  prosecution  in  those  Courts,  the 
Magistrates  were  enjoined  to  agprehend  them,  and  having 
made  inquiries  into  the  circumstajices,  to  despatch  them  to  the 
Presidency  for  trial.* 

The  53d  Geo.  III.  c.  155,  s.  105,  which  was  passed  in  the 
year  1813,  enacted,  however,  that  it  should  be  lawful  for  any 
Native  of  India  resident  within  the  British  territories  without 
the  towns  of  Calcutta,  Madras,  and  Bombay,  in  case  of  any  assault, 
forcible  entry,  or  other  injury  accompanied  with  force,  not 
being  a  felony,  alleged  to  have  been  done  against  his  person  or 
property  by  a  British  subject,  to  complain  to  the  Magistrate  of 
the  Zillah  or  district  where  the  alleged  offender  resided,  or 


1  Act  XI.  1836,  B.  1. 

«  Act  XI.  1836,  8.  2.  Act  XXIV.  1836,  s.  5.  Act  III.  1839,  ss.  1.  3- 
Act  VI.  1843,  8.' 7.  Act  VII.  1843,  s.  5.  It  may  be  here  remarked,  that, 
by  a  Construction  of  the  Sudder  Dewanny  Adawlut  of  Bengal  relative  to 
Act  XI.  of  1836,  it  was  declared  that  the  said  Act  did  not  take  away  any 
exemption  to  which  any  person  might  be  entitled  by  virtue  of  his  office,  and 
that  consequently  judicial  functionaries  who  were  not  liable  to  civil  actions 
in  the  Courts  specified  in  the  Act  on  account  of  alleged  injuries  committed 
by  them  in  their  official  capacities  before  the  passing;  of  the  Act,  were  not 
thereby  rendered  liable.     See  Construction  S.  D.  A.  No.  1051. 

3  Beng.  Jnd.  Reg.  XXII.  1787,  s.  12;  Beng.  Jud.  Reg.  XXVI.  1790, 
s.  12;  Beng.  Reg.  IX.  1793,  s.  19.  Mad.  Reg.  VI.  1802,  s.  19;  Mad- 
Reg.  IV.  1809,  88.  2,  3.  Bomb.  Reg.  V.  1799,  s.  18 ;  Bomb.  Reg.  Ill, 
1800,  s.  18;  Bomb.  Reg.  III.  1818,  s.  29;  Bomb.  Reg.  XII.  1827,  s.  10. 
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the  offence  had.  been  committed;  and  that  the  Magistrate 
should  have  power  to  take  cognizance  of  such  complaint,  and 
to  acquit  or  convict  the  person  accused,  and  in  case  of  a  con- 
viction, to  punish  the  offender  by  fine  not  exceeding  500 
rupees;  but  all  such  convictions  were  declared  to  be  re- 
movable by  writ  of  Certiorari  into  the  King^s  Courts  of  Oyer 
and  Terminer,  and  Gaol  deUvery. 

Native  Criminal  Judges  at  Madras  have  no  jurisdiction  over 
Europeans  or  Americans,  such  persons  being  amenable  only 
to  those  Courts  which  are  presided  over  by  European 
Judges.^ 

In  1836  British-bom  subjects  or  their  descendants,  who 
might  hold  the  appointment  of  Principal  Sudder  Ameen, 
Sudder  Ameen,  or  Moonsiff,  were  made  Uable  for  acts  com- 
mitted  by  them  as  such  to  the  same  proceedings,  and  amenable 
to  the  same  tribunals,  as  *though  they  were  not  of  British 
birth  or  descent.^ 

By  a  late  Act  of  the  Government  of  India,  the  removal  by 
Certiorari  of  the  convictions  of  British  subjects  in  the  pro- 
vinces by  the  Zillah  Magistrates  under  the  53d  Geo.  III.  c.  155 
was  restricted  to  cases  in  which  no  appeal  had  been  made 
against  the  sentences  of  the  Magistrates  to  the  Superior 
Courts  of  the  East-India  Company.^ 

The  criminal  jurisdiction  of  the  Courts  of  the  East-India 
Company  extends  also  over  native  subjects  of  the  British 
Government  in  India,  charged  with  crimes  committed  in  places 
out  of  the  limits  of  the  British  territories.* 


«Mad.  Reg.  VIII.  1827,  ss.  4,  5;  Mad.  Reg.  III.  1833,  s.2;  Act 
XXXIV.  1837,  s.  2 ;  Act  VII.  1843,  s.  43. 

«  Act  VIII.  1836.  8.  2  J  Act  XXIV.  1836,  s.  4. 

>  Act  IV.  1843. 

^  Mad.  Reg.  XI.  1809;  Mad.  Reg.  II.  1829;  Mad.  Reg.  XII.  1832. 
Bomb.  Reg.  III.  1809;  Bomb.  Reg.  IV.  1813.  A  proposed  extension  of 
the  jurisdiction  of  the  Company's  Courts  in  criminal  matters^  by  which  no 
person  is  to  be  exempt  from  their  criminal  jurisdiction  by  reason  of  place  of 
birth  or  descent,  has  been  for  some  time  past  contemplated.  As  might  have 
been  expected,  some  opposition  has  been  made  to  this  wise  and  just  amendment 
by  the  European  inhabitants  of  India ;  many  being  actuated  by  self-interest, 
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(3)  Laws  administered  in  the  Sudder  and  Mofussil  Courts. 

The  law  administered  in  the  Courts  of  the  Honourable  East- 
India  Company  may  be  classed  under  five  distinct  heads. 

1.  The  Regulations  enacted  by  the  Governments  at  the 
three  Presidencies  previously  to  the  3d  &  4th  Will.  IV.  c.  85, 
and  the  Acts  of  the  Legislative  Council  of  India  passed  sub- 
sequently to  that  Statute. 

2.  The  Hindu  Civil  Law  in  all  suits  between  Hindu  parties 
regarding  succession,  inheritance,  marriage,  and  cast,  and  all 
rehgious  usages  and  institutions. 

3.  The  Muhammadan  Civil  Law  in  similar  suits  between 
Muhammadan  parties. 

4.  The  Laws  and  Customs,  so  far  as  the  same  can  be  ascer- 
tained, of  other  Natives  of  India  not  being  Hindus  or  Muham- 
madans,  in  similar  suits  where  such  other  Natives  are  parties. 

5.  The  Muhammadan  Criminal  Law  as  modified  by  the 
Regulations.  It  must  be  remembered,  however,  that  this  law 
is  confined  to  the  Criminal  Courts  in  the  Bengal  and  Madras 
Presidencies,  being  superseded  at  Bombay  by  a  regular  code. 
In  Bengal,   too,  persons   of  non-Muhammadan  faith  are,  on 


and  others,  it  is  to  be  feared,  by  that  arrogant  assumption  of  saperiority 
founded  on  prejudice  and  ignorance,  which  even  at  the  present  time  prevails 
amongst  a  large  class  of  the  Anglo-Indians,  and  induces  tliem  to  consider 
it  a  disgrace  to  be  -made  amenable   to   the   same   laws  by  which   their 
native  fellow-subjects  are  governed.     The  opposition,  however,  seems  to  have 
been  almost  entirely  confined  to  the  Presidency  towns,  if  not  to  Calcutta 
alone,  and  is  quite  inconsiderable  when  compared  with  the  clamour  that  was 
raised  against  the  previous  so-called  Black  Acts,  passed  for  extending  the 
civil  jurisdiction  of  the  Company's  Courts  over  all  persons,  without  distinc> 
tion  of  birth  or  descent     Whilst  these  pages  have  been  passing  through  the 
press,  the  first  of  these  new  Black  Acts  has,  I  believe,  become  law,  and  we 
may  soon  expect  to  see  all  unfair  and  invidious  distinctions  between  the  Eu- 
ropean and  Native  inhabitants  of  India  finally  abolished.     The  day  has  gone 
by  when  Hindus  and  Muhammadans  were  looked  upon  -as  no  farther  ad- 
vanced in  developement  than  the  Natives  of  the  Gold  Coast ;  and  a  very  slight 
study  of  the  criminal  law  enacted  by  the  Regulations  will  suffice  to  expose 
the  absurdity  of  the  outcry,  that  free-bom  Britons  are  about  to  be  delivered 
over  to  the  '^  barbarous  and  sanguinary  law  "  of  the  Arabian  Legislator. 
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claiming  exemption,  excepted  from  trial  under  the  Muhamma- 
dan  law  for  oflFences  cognizable  under  the  general  Regulations. 

These  laws  will  be  severally  treated  of  in  a  subsequent 
Section. 

From  the  above  account  of  the  Courts  of  Judicature  esta- 
blished by  the  Honourable  East-India  Company,  it  will  be 
seen  that  the  gradual  changes  which  have  taken  place  from 
the  earliest  period  up  to  the  end  of  1848  have  tended  in 
almost  every  instance  to  improve  and  simplify  the  constitution 
of  the  Courts ;  to  extend  our  confidence  in  the  Natives  by 
admitting  them  to  a  considerable  share  in  the  executive  de- 
partment; and  to  reduce,  so  far  as  possible  under  the  cir- 
cumstances, the  plans  for  the  administration  of  justice  adopted 
at  the  three  Presidencies  to  one  uniform  system. 

The  following  summary  will  exhibit  at  one  view  the  actual 
constitution  of  the  several  Company's  Courts  in  each  Presi- 
dency, and  wiU  at  once  present  to  the  reader  the  slight  diffe- 
rences which  exist  between  the  three  systems. 

5.  Summary. 

(1)  Bengal. 
(a)    Civil  Courts. 

1.  Moonsiffs  are  empowered  to  try  and  determine  suits 
when  the  amount  in  dispute  does  not  exceed  300  rupees.^  A 
regular  appeal  lies  from  the  decisions  of  the  Moonsiffs  to  the 
Zillah  and  City  Judges,  whose  decisions  are  final.^ 

2,  Sudder  Ameens  are  authorised  to  try  and  determine 
suits  which  do  not  exceed  in  value  1000  rupees.^  An  appeal 
lies  from  decisions  in  these  Courts  to  the  Zillah  and  City  Judges, 
whose  decisions  are  final.*  A  summary  appeal  from  their  orders 
rejecting  suits  also  lies  to  the  Zillah  and  City  Courts.^ 


'  Beng.  Reg.  V.  1831,  s.  5.  «  Beng.  Reg.  V.  1831,  s.  28. 

3  Beng.  Reg.  V.  1831,  s.  15;     Act  IX.  1844,  s.  1. 

*  Beng.  Reg.  V.  1831,  a.  28. 

5  Beng.  Reg.  XXVI.  1814,  s.  3 ;    Act  IX.  1844,  s.  4. 
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3.  Principal  Sudder  Ameens  are  empowered  to  try  and 
determine  all  suits,  whether  originally  instituted  in  their  Courts, 
or  suits,  original  and  on  appeal  from  the  lower  Courts,  referred 
to  them  by  the  Zillah  or  City  Judges,  whatever  may  be  the 
amount  in  dispute.^  An  appeal  Ues  from  their  decisions  to 
the  Zillah  and  City  Judges ;  but  where  the  suit  involves  a  sum 
exceeding  5000  rupees  the  appeal  Ues  direct  to  the  Sudder 
Dewanny  Adawlut.^  A  summary  appeal  from  their  orders 
rejecting  suits  lies  to  the  Zillah  and  City  Courts^;  a  second  or 
special  appeal  also  Ues  to  the  Sudder  Dewanny  Adawlut  from 
their  decisions  in  regular  appeals,  when  inconsistent  with  law 
or  usage,  or  the  practice  of  the  Courts.* 

4.  The  ZiUah  and  City  Courts  have  an  original  jurisdiction 
to  an  unUmited  amount,  commencing  at  5000  rupees.^  An 
appeal  Ues  from  their  original  decisions  to  the  Sudder 
Dewanny  Adawlut.*^  A  summary  appeal  from  their  orders 
rejecting  suits  lies  to  the  Sudder  Dewanny  Adawlut ''j  and  a 
second  or  special  appeal  also  Ues  to  the  same  Court  from  their 
decisions  in  regular  appeals.® 

5.  The  Sudder  Dewanny  Adawlut",  or  highest  Civil  Court  of 
Appeal,  may  call  up  from  the  Zillah  or  City  Courts,  and  try 
in  the  first  instance,  suits  exceeding  10,000  rupees  in  value.^* 
The  judgments  of  this  Court  are  final,  excepting  where  the 


'  Act  XXV.  1837, 88.  1.  3;  Act  IX.  1844,  s.  1. 

*  Beng.  Reg.  V.  1831,  s.  28 ;  Act  XXV.  1837,  s.  4. 

*  Beng.  Reg,  V.  1831,  s.  19;  Act  IX.  1844,  s.  4. 

*  Act  III.  1843,  8.  1.  ^  Beng.  Reg.  V.  1831.  s.  27. 

*  Beng.  Reg.  V.  1831,  s.  28 ;  Beng.  Reg.  II.  1833,  s.  5. 

'  Beng.  Reg.  XXVI.  1814,  b.  3;  Beng.  Reg.  II.  1833,  s.  5. 
8  Act  III.  1843,  8.  1. 

*  There  is  also  a  Court  of  Sudder  Dewanny  Adawlut  for  the  North- 
western Provinces,  established  at  Agra,  which  has  the  same  powers  in  those 
Provinces  as  are  vested  in  the  Sudder  Dewanny  Adawlut  at  Calcutta. 
Beng.  Reg. VI.  1831. 

*®  Beng.  Reg.  XXV.  1814,  s.  5,  reserves  the  original  jurisdiction  of  the 
Sadder  Dewanny  Adawlut  in  suits  instituted  in  the  Provincial  Courts 
amounting  to  50,000  rupees,  the  then  appealable  amount  to  the  King  ia 
Council,  and  has  not  been  repealed.  This  amount  having  been  since  altered^ 
and  the  Provincial  Courts  superseded  by  the  Zillah  and  City  Courts,  the 
original  jurisdiction  of  the  Sudder  Dewanny  Adawlut  is  as  stated  in  the  text. 
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amount  in  dispute  exceeds  10,000  rupees,  in  which  case  an 
appeal  lies  to  Her  Majesty  in  Council.^ 

(6)  Criminal  Coui'ts. 

1.  The  Law  officers  of  the  Courts,  Sudder  Ameens,  and 
Principal  Sudder  Ameens,  have  a  limited  criminal  jurisdiction 
in  cases  of  petty  theft  and  trivial  offences  referred  to  them  for 
trial  by  the  Magistrates:  their  powers  of  pimishment  extend 
to  fines  of  50  rupees  and  corporal  punishment,  and  imprison- 
ment with  or  without  labour  for  one  month.*  An  appeal  lies 
from  their  sentences  within  one  month  to  the  Magistrate  or 
Joint  Magistrate,  in  cases  within  the  limitation  prescribed  by 
sections  8  and  9  of  Regulation  IX.  of  1793.^ 

2.  Assistant  Magistrates  have  a  limited  criminal  jurisdiction 
within  their  districts  in  cases  referred  to  them  by  the  Magis- 
trates, extending  to  the  infliction  of  fines  not  exceeding  200 
rupees,  and  imprisonment  not  exceeding  one  year :  in  offences 
requiring  more  severe  punishment,  the  case  is  to  be  forwarded 
to  the  Magistrate  or  Joint  Magistrate.*  An  appeal  lies  from 
the  sentences  of  Assistant  Magistrates  within  one  month  to  the 
Magistrate  or  Joint  Magistrate,  in  cases  within  the  limitations 
prescribed  by  sections  8  and  9  of  Regulation  IX.  of  1793.^ 

3.  The  Zillah,  City,  and  Joint  Magistrates  have  a  limited 
criminal  jurisdiction,  and  are  empowered  to  sentence  offenders 
convicted  by  them  to  punishment  by  flogging  not  exceeding 
thirty  stripes,  and  to  imprisonment  for  a  term  not  exceeding  two 
years :  in  cases  requiring  heavier  punishment,  they  are  to  for- 
ward the  prisoner  to  the  Sessions  Judge.*  An  appeal  lies  from 
their  sentences  within   one   month,  in  all  cases  beyond  the 


*  See  infra,  the  Section  on  Appeals  to  England. 

«  Beng.  Reg.  III.  1821,  ss.  3,  4 ;     Beng.  Reg.  V.  1831,  s.  18 ;     Beng. 
Reg.  II.  1832,  s.  3. 
«  Act  XXXI.  1841,  8.  2.  *  Beng.  Reg.  III.  1821,  s.  2. 

»  Act  XXXI.  1841,  8.  2. 

•  Beng.  Reg.  XII,  1818,  s.  2;  Beng.  Reg.  VII.  1819,  s.  2;  Beng.  Reg. 
I.  1829 ;  Beng.  Reg.  VII.  1831 ;  Act  VII.  1835. 
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limitation  prescribed  by  sections  8  and  9  of  Regulation  IX.  of 
1793,  to  the  Sessions  Judge.^ 

4.  The  Sessions  Judges  are  empowered  to  hold  monthly  gaol 
deliveries,  and  to  try  and  sentence  prisoners  committed  and 
forwarded  to  them  by  the  Magistrates  and  Joint  Magistrates.^ 
All  sentences  of  perpetual  imprisonment  and  death,  and  ia 
trials  for  offences  against  the  State,  are,  however,  to  be  con- 
firmed by  the  Nizamut  Adawlut.^  An  appeal  lies  within 
three  months  from  the  sentences  or  orders  of  the  Sessions 
Judges  to  the  Nizamut  Adawlut.* 

5.  The  Nizamut  Adawlut*  is  the  Chief  Criminal  Court,  and 
takes  cognizance  of  all  matters  relating  to  criminal  justice  and 
the  Police ;  it  has  alone  the  power  of  passing  final  sentences  of 
death  or  perpetual  imprisonment,  and  in  other  referrible  cases.* 
Its  sentences  in  crimes  against  the  State  are,  however,  to  be 
reported  to  the  Government,  whose  orders  are  to  be  awaited 
for  three  months  before  such  sentences  are  carried  into  execu- 
tion.'^  It  is  also  empowered  to  annul  or  mitigate  sentences  of 
the  lower  Courts,  and  to  call  for  the  whole  record  of  any 
criminal  trial  in  any  subordinate  Court.® 

(c)  Police  Establishment, 

1.  The  Superintendents  of  PoKce  have  the  same  powers  of 
punishment  as  those  vested  in  the  Zillah  and  City  Magistrates.* 

2.  The  Police  Daroghahs  and  the  inferior  Police-officers  have 
no  power  given  to  them  of  adjudging  imprisonment  or  inflict- 
ing punishment  of  any  kind:  their   duties  merely  extend  to 


»  Act  XXXI.  1841,  8.  2. 

«  Beng.  Reg.  VII.  1831,  s.  4;  Act  VII.  1836. 

«  Beng.  Reg.  IX.  1793,  s.  58 ;  Beng.  Reg.  I.  1829 ;  Beng.  Reg.  VII. 
1831, 8.  6 ;  Act  VII.  1835 ;  Act  V.  1841.  *  Act  XXXI.  1841,  s.  2. 

*  There  is  also  a  Court  of  Nizamut  Adawlut  for  the  North- Western 
Provinces,  which  has  the  same  powers  in  those  Provinces  as  the  Nizamut 
Adawlut  at  Calcutta.     Beng.  Reg.  VI.  1831. 

«  Beng.  Reg.  IX.  1793,  ss.  72.  77.  '  Act  V.  1841,  s.  5. 

«  Act  XXXI.  1841,  ss.  3,  4;  Act  XIX.  1848,  ss.  2—4. 

''  Beng.  Reg.  X.  1808;  Beng.  Reg.  XVII.  1816;  Beng.  Reg.  XX. 
1817 ;  Beng.  Reg.  XII.  1818,  s.  6 ;  Act  XXIV.  1837,  s.  1—4. 
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the  apprehending  of  persons  charged  with  crimes  and  offences, 
aad  forwarding  them  to  the  Magistrates. 

2.  Madras. 

(a)  Civil  Courts. 

1.  Village  Moonsiffs  are  authorised  to  try  and  determine 
suits  preferred  to  them,  where  the  amount  in  dispute  does  not 
exceed  10  rupees.     Their  decisions  are  final.  ^ 

2.  District  Moonsiffs  are  authorised  to  try  and  determine 
suits  in  which  the  disputed  amount  does  not  exceed  1000 
rupees.*  An  appeal  lies  from  their  decisions  to  the  Zillah 
Courts.^  A  summary  appeal  from  their  orders  rejecting  suits 
also  lies  to  the  Zillah  Judges,  the  Subordinate  Zillah  Judges,  or 
the  Principal  Sudder  Ameens.* 

3.  Sudder  Ameens  have  jurisdiction  in  suits  where  the  amount 
in  dispute  does  not  exceed  2500  rupees.*  An  appeal  lies  from 
their  decisions  to  the  Zillah  Courts.*  A  summary  appeal  from 
their  orders  rejecting  suits  also  lies  to  the  Zillah  Courts.'^ 

4.  Subordinate  Zillah  Judges  and  Principal  Sudder  Ameens 
are  empowered  to  try  and  determine  suits  where  the  amount  in 
dispute  does  not  exceed  10,000  rupees®;  and  also  any  appeals 
from  District  Moonsiffs  referred  to  them  by  the  Zillah  Courts. 
An  appeal  lies  from  their  decisions  to  the  Zillah  Courts.^  A 
summary  appeal  from  their  orders  rejecting  suits  also  lies  to 
the  Zillah  Courts^**;  and  a  second  or  special  appeal  lies  to  the 
Sudder  Adawlut  from  their  decisions  in  regular  appeals,  when 
inconsistent  with  law  or  usage  or  the  practice  of  the  Courts.^^ 

5.  The  Zillah  Courts  have  an  unlimited  original  jurisdiction, 
commencing  at  10,000  rupees.^^     Appeals,  regular  and  sum- 


>  Mad.  Reg.  IV.  1816,  s.  5.  '  Mad.  Reg.  III.  1833,  s.  5. 

'  Act  VII.  1843,  8.  8.  *  Act  XVII.  1838,  ss.  1, 2. 

»  Mad.  Beg.  III.  1833,  s.  4;    Act  IX.  1844,  8. 1. 

•  Act  VII.  1843,  8.  8.  '  Act  IX.  1844.  e.  4. 

•  Act  VII.  1843,  8.  4;  Act  IX.  1844,  s.  1.         •  Act  VII.  1843,  s.  8. 
>•  Act  VII.  1843,  8.  8 ;  Act  IX.  1844,  s.  4.        '»  Act  III.  1843,  8.  1. 
'«  Act  VII.  1843, 8.  3. 
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mary,  lie  from  the  decisions  and  orders  of  the  Zillah  Courts 
to  the  Sudder  Adawlut  ^;  and  a  second  or  special  appeal  lies 
to  the  same  Court  from  their  decisions  in  regular  appeals.^ 

6.  The  Sudder  Adawlut,  which  is  the  Chief  Civil  Court  of 
Appeal,  has  a  power  of  calling  up  from  the  Zillah  Courts,  and 
trying  in  the  first  instance,  suits  in  which  the  disputed  amount 
exceeds  .10,000  rupees.^  The  decisions  of  the  Sudder  Adawlut 
are  final,  except  in  suits  where  the  disputed  amount  exceeds 
10,000  rupees,  when  an  appeal  Ues  to  Her  Majesty  in  Council.* 

(b)  Criminal  Courts. 

1.  Magistrates,  and  Joint  and  Assistant  Magistrates,  are 
directed  to  apprehend  persons  charged  with  petty  thefts  and 
trivial  offences  and  send  them  for  trial  to  the  subordinate 
Courts^ :  they  have  a  hmited  criminal  jurisdiction,  and  are  em- 
powered to  inflict  corporal  punishment,  fines  not  exceeding  50 
rupees,  and  to  imprison  for  a  term  not  exceeding  fifteen  days.' 
Magistrates  are  also  authorised  to  send  offenders  for  trial,  com- 
mitment, or  confinement,  to  the  Principal  Sudder  Ameens.' 

2.  Sudder  Ameens  have  a  limited  criminal  jurisdiction 
when  granted  to  them  by  the  Subordinate  Judgps  and  Prin- 
cipal Sudder  Ameens,  but  are  not  empowered  to  take  cogni- 
zance of  cases  commitable  for  trial  by  the  Sessions  Judge,  who  is 
authorised  to  overrule  all  sentences  passed  by  Sudder  Ameens.® 

3.  The   Subordinate   Judges,    Magistrates   exercising  their 


»  Act  VII.  1843, 8. 9.  *  Act  III.  1843,  s.  1. 

'  Mad.  Reg.  XY.  1816,  s.  2,  reserves  the  original  jurisdiction  of  the 
Sudder  Adawlut  in  suits  exceeding  45,000  rupees,  the  amount  appealable 
at  that  time  to  the  •Goyemor-General  in  Council,  instituted  in  the  Pro- 
vincial Courts,  and  has  never  been  repealed.  But  as  the  new  Zillah  Courts 
have  been  substituted  for  the  Provincial  Courts,  and  the  appeal  and  the 
appealable  amount  have  been  altered,  the  original  jurisdiction  of  the 
Sudder  Adawlut  is  as  above  stated. 

*  See  infra  the  Section  on  Appeals  to  England. 

*  Mad.  Reg.  IX.  1816,  ss.  9.  24. 

«  Mad,  Reg.  IX.  1816,  ss.  32,  33.  35;  Mad.  Reg.  XIII.  1832,  s.  8. 

^  Act  XXXIV.  1837,  s.  1. 

«  Mad.  Reg.  III.  1833,  s.  2 ;  Act  VII.  1843,  s.  36. 
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powers,  and  Principal  Sudder  Ameens,  are  empowered  to  try 
cases  which  are  not  of  so  heinous  a  nature  as  to  require  to  be 
sent  to  the  Sessions  Judge,  and  are  authorised  to  inflict  corporal 
punishment,  to  fine  ofienders  to  the  extent  of  200  rupees,  and 
to  imprison  for  a  term  not  exceeding  two  years.^  In  other  and 
more  serious  cases  they  are  enjoined  to  coinmit  the  prisoner 
for  trial  by  the  Sessions  Judge.*  Their  sentences  are  Uable  to 
revision  by  the  Sessions  Judge  and  the  Foujdary  Adawlut.^ 

4.  The  Sessions  Judges  are  empowered  to  hold  permanent  ses- 
sions for  the  trial  of  persons  committed  for  trial  by  the  Subordi- 
nate Judges  or  Principal  Sudder  Ameens.*  Cases  in  which  the 
Sessions  Judges  differ  from  the  Fatwa  of  "the  law  officers  are  to 
be  referred  to  the  Foujdary  Adawlut';  as  are  also  all  sentences 
in  capital  cases^  and  in  trials  for  offences  against  the  Stated 

5.  The  Foujdary  Adawlut  is  the  Chief  Criminal  Court,  and 
has  cognizance  of  all  matters  relating  to  criminal  justice  and 
the  Police®  ;  it  has  alone  the  power  of  passing  final  sentences 
in  capital  and  other  referrible  cases*;  but  its  sentences  for 
offences  against  the  State  are  to  be  reported  to  the  Govern- 
ment, whose  orders  are  to  be  awaited  for  three  months  before 
such  sentences  are  carried  into  execution.^®  It  has  also  the 
power  of  revising,  annulling,  or  mitigating  the  sentence  of  the 
lower  Courts,  and  of  calling  for  the  whole  record  of  any  cri- 
minaJ  trial  in  any  subordinate  Court.^^ 

(c)  Police  Establishment. 

1.  The  Heads  of  Villages  are  enjoined  to  apprehend  and 


'  Mad.  Reg.  X.  1816,  s.  7 ;  Mad.  Reg.  VI.  1822,  s.  2 ;  Act. VII.  1843,  s.  1. 

*  Act  VII.  1843,  Bs.  26,  27. 

»  Mad.  Reg.  VI.  1822,  s.  6;  Act  VII.  1843.  s.  1. 
*  *  Act  VII.  1843.  88. 27.  37. 

*  Mad.  R^.  VII.  1802,  s.  22;  Act  VII.  1843,  s.  1. 

•  Mad.  Reg.  VII.  1802,  s.  27  j  Act  VII.  1843,  s.  26. 

^  Act  V.  1841.  •  Mad.  R^.  VIII.  1802,  s.  8. 

•  Mad.  R^.  VII.  1802,  s.  15 ;  Mad.  Reg.  VIII.  1802,  s.  11. 
'«  Act.  V.  1841, 8.  5. 

"  Mad.  Reg.  I.  1826,  s.  6  ;  Act  VII.  1843,  8.  33 ;  Act  XIX.  1848, 
80.  2--4. 
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forward  to  the  District  Police-officers  persons  charged  with 
crimes  and  offences^ :  they  also  have  a  limited  criminal  juris- 
diction, and  are  authorised  to  punish  offenders  by  confinement 
not  exceeding  twelve  hours  in  trivial  cases  of  abuse  and 
assault,  and  petty  theft.^ 

2.  The  Heads  of  District  Police  and  Tahsildars,  besides 
being  directed  to  apprehend  and  forward  to  the  Subordinate 
Judges  persons  charged  with  crimes  or  offences^  are  authorised 
to  try  and  determine  trivial  cases  of  abuse  and  assault,  and 
petty  theft,  and  to  punish  the  oflFenders  by  a  fine  not  exceeding 
3  rupees,  or  imprisonment  without  labour  for  three  days.* 

3.  Ameens  of  Police  may  be  appointed,  with  the  same 
powers  as  Tahsildars  or  Heads  of  Villages.^ 

(3)  Bombay. 
(a)  Civil  Courts. 

1.  Moonsiffs  take  cognizance  of  all  suits,  original  or  referred 
to  them  by  the  Zillah  Judges,  or  Assistant  Judges  at  detached 
stations,  where  the  disputed  amount  does  not  exceed  5000 
rupees.^  An  appeal  lies  from  their  decisions,  if  in  the  principal 
divisions  of  the  Zillahs,  to  the  Zillah  Judges  ;  or,  if  in  the  other 
divisions,  to  the  Senior  Assistant  Judge  at  the  detached  sta- 
tion.'' A  summary  appeal  lies  to  the  Zillah  Courts  from  their 
orders  dismissing  suits.® 

2.  Sudder  Ameens  are  empowered  to  try  and  determine  origi- 
nal suits,  where  the  amount  in  dispute  does  not  exceed  10,000 


»  Mad.  Reg.  XI.  1816,  s.  5. 

2  Mad.  Reg.  XI.  1816,  s.  10;     Mad.  Reg.  IV.  1821,  a.  6. 

3  Mad.  Reg.  XI.  1816,  s.  27;  Act  VII.  1843,  s.  1. 

*Mad.  Reg.  XL  1816,  s.  33;  Mad.  Reg.  IV.  1821,  ss.  4,  5;  Mad- 
Reg.  XIII.  1832,  8.  5. 

5  Mad.  Reg.  XI.  1816,  s.  40 ;  Mad.  Reg.  IV.  1821,  s.  2. 

«  Bomb.  Reg.  I.  1830,  s.  5 ;  Bomb.  Reg.  XVIII.  1831,  s.  3 ;  Act 
XXIV.  1836,  s.  2. 

'  Bomb.  Reg.  I.  1830,8.  4;  Bomb.  Reg,  VII.  1831,  ss.2,3;  Act  XXIV. 
1836,  8.  2. 

»  Bomb.  Reg.  IV.  1827,  s.  21. 
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rupees.^  An  appeal  lies  from  their  decisions,  if  in  the  prin- 
cipal divisions  of  the  Zillahs,  to  the  Zillah  Judges  ;  or,  if  in  other 
divisions,  and  not  exceeding  5000  rupees  in  amount,  to  the 
Senior  Assistant  Judge  at  the  detached  station.^  A  summary 
appeal  hes  to  the  Zillah  Courts  from  their  orders  dismissing 
original  suits.* 

3.  Principal  Sudder  Ameens  are  empowered  to  try  and 
determine  original  suits,  whatever  may  be  the  amount  in  dis- 
pute ;  and  also  appealed  suits  referred  to  them  by  the  Zillah 
Judges  from  the  decisions  of  Sudder  Ameens  and  Moonsiffs, 
where  the  disputed  amount  does  not  exceed  100  rupees.*  An 
appeal  lies  from  all  their  decisions  to  the  Zillah  Judges.^  A 
summary  appeal  also  lies  to  the  Zillah  Courts  from  their  orders 
dismissing  original  suits*;  and  a  second  or  special  appeal  hes 
to  the  Sudder  Dewanny  Adawlut  from  their  decisions  in  regular 
appeals,  when  inconsistent  with  law  or  usage  or  the  practice  of 
the  Courts.^ 

4.  Assistant  Judges  at  Sudder  stations  try  such  original 
suits  as  are  excluded  from  the  jurisdiction  of  the  Native  Judges 
when  referred  to  them  by  the  Zillah  Judges.  They  also,  when 
specially  empowered  by  the  Government,  hear  appeals  from 
the  decisions  of  the  Principal  Sudder  Ameens,  Sudder  Ameens, 
and  Moonsiffs,  referred  to  them  by  the  Zillah  Judges,  when  the 
amount  in  dispute  does  not  exceed  5000  rupees.  An  appeal  hes 
from  their  decisions  in  such  appeals  to  the  Zillah  Judges,  if  con- 
firming the  judgment  of  the  lower  Court,  and  the  amount  in  dis- 
pute should  not  exceed  2000  rupees;  or  if  reversing  or  altering 


»  Bomb.  Reg.  XVIII.  1831, 8.  3;  Act  XXIV.  1836, 8.2;  Act  IX.  1844,8.1. 

«Bomb.  Reg.  1. 1830,  8.  4;  Bomb.  Reg.  VII.  1831,  ss.  2,3;  Act 
XXIV.  1836,  8.  2.  '  Act  IX.  1844,  s.  4. 

*  Bomb.  Reg.  XVIII.  1831,  s.  3 ;   Act  XXIV.  1836,  s.  2. 

»  Bomb.  Reg.  I.  1830,  s.  4;  Bomb.  Reg.  VII.  1831,  s.  2;  Act  XXIV. 
1836,  8.  2.  «  Act  IX.  1844,  s.  4. 

'  Act  m.  1843,  8. 1.  There  can  be  no  doubt  but  that,  by  the  wording  of 
Act  III.  1843,  8.  1,  a  second  or  special  appeal  lies  direct  to  the  Sudder 
Dewanny  Adawlut  from  decisions  in  appeal  of  the  Principal  Sudder 
AmeenB  under  the  above  circumstances;  but  as  a  second  appeal  lies  of  right 
in  aU  cases  to  the  Zillah  Judges,  it  is  doubtful  whether  such  appeal  would 
be  admitted  by  the  Sudder  Dewanny  Adawlut. 
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it,  and  it  should  not  exceed  1000  rupees  ;  above  which 
sums  respectively  the  appeal  lies  to  the  Sudder  Dewanny 
Adawlut.*  Senior  Assistant  Judges  at  detached  stations  try  such 
original  suits  as  are  excepted  from  the  jurisdiction  of  the  Native 
Judges,  and  hear  such  appeals  from  their  decisions  as  do  not 
exceed  5000  rupees  in  value.  If  their  decision  in  such  appeals 
confirm  the  decree  of  the  lower  Court,  and  the  amount  in  dis- 
pute should  not  exceed  1000  rupees,  or  if  it  alter  or  reverse  it, 
and  it  should  not  exceed  500  rupees,  it  is  final ;  above  which 
respective  sums  the  suit  may  be  re-appealed  to  the  Zillah 
Judges,  if  the  disputed  amount  do  not  exceed  5000  rupees; 
but  if  above  that  sum,  the  appeal  Kes  to  the  Sudder  Dewanny 
Adawlut.^  Summary  appeals,  from  their  orders  rejecting 
suits,  lie  to  the  Sudder  Dewanny  Adawlut^;  and  second  or 
special  appeals  lie  to  the  same  Court,  where  their  decisions  are 
inconsistent  with  law  or  usage  or  the  practice  of  the  Courts.* 

5.  The  Courts  of  the  Zillah  Judges,  and  Joint  Zillah  Judges, 
have  jurisdiction  in  original  suits  of  unlimited  amount.  Ap- 
peals lie  from  their  original  decisions  to  the  Sudder  Dewanny 
Adawlut.*  Summary  appeals  from  their  orders  rejecting  suits, 
and  second  or  special  appeals,  also  lie  to  the  Sudder  Dewanny 
Adawlut.** 

6.  The  Sudder  Dewanny  Adawlut,  or  Chief  Court  of  Appeal 
in  civil  suits,  has  no, original  jurisdiction.  The  decisions  of 
this  Court  are  final,  except  in  suits  where  the  amount  in  dis- 
pute exceeds  10,000  rupees,  when  an  appeal  lies  to  Her  Ma- 
jesty in  Council.'^ 

(b)  Criminal  Courts. 

1.  Assistant  Sessions  Judges  at  the  Sudder  stations  of  the 
Zillahs,  are  empowered  to  try  ofienders  committed  for  trial  by 


1  Bomb.  Reg.  VII.  1831,  s.  3.  *  Bomb.  Reg.  VII.  1831,  s.  3. 

s  Bomb.  Reg.  IV.  1827.  s.  97. 

4  Bomb.  Reg.  VII.  1831,  s.  4;  Act  III.  1843,  s.  1. 

*  Bomb.  Reg.  IV.  1827,  s.  72 ;  Act  XXIX.  1845. 

6  Bomb.  Reg.  IV.  1827,  s.  97  j  Act  III.  1843,  8.  1. 

7  See  infra  the  Section  on  Appeals  to  England. 


•        • 


SUMMARY — BOMBAY.  CIX 

the  Magistrates  or  their  Assistants  when  the  cases  are  re- 
ferred to  them  by  the  Sessions  Judges  \  to  inflict  fines,  dis- 
gracOy  and  personal  restraint,  corporal  punishment  not  exceed- 
ing thirty  stripes  (for  theft  only),  and  ordinary  imprisonment 
for  a  period  not  exceeding  two  years.^  Their  powers,  however, 
may  be  enlarged  by  Government  to  the  extent  of  adjudging 
imprisonment  for  seven  years,  solitary  imprisonment  for  six 
months,  or  flogging  with  fifty  stripes^ ;  but  when  a  sentence  is 
passed  extending  the  ordinary  limit,  the  confirmation  of  the 
Sessions  Judge  is  necessary  before  execution.*  Senior  Assis- 
tant Judges  at  detached  stations  have  like  powers  with  Assis- 
tants at  the  Sudder  stations^  which  may  be  similarly  extended 
by  Government,  in  which  case  their  sentences  also  require  the 
confirmation  of  the  Sessions  Judges ;  but  they  proceed  at  once 
to  the  trial  of  all  cases  occurring  within  their  local  jurisdiction 
that  are  committed  to  the  Sessions  by  the  Magistrates  or 
their  Assistants  *,  without  needing  that  they  be  referred  spe- 
cially by  the  Sessions  Judges,  reserving  only  such  for  trial  at 
the  half-yearly  Sessions  held  by  the  Sessions  Judges  at  the 
detached  stations  as  require  a  graver  punishment  than  they 
themselves  are  authorised  to  adjudge. 

2.  The  Sessions  Judges  are  empowered  to  try  all  persons, 
committed  for  trial  by  the  Magistrates  or  their  Assistants  for 
any  offence,  and  to  pass  sentences  for  the  same ;  but  sentences 
of  death,  transportation,  ordinary  imprisonment  exceeding  seven 
years,  or  solitary  imprisonment  exceeding  six  months,  or  sen- 
tences in  cases  of  perjury  committed  before  themselves,  and  in 
trials  for  offences  against  the  State,  are  to  be  referred  for  con- 
firmation to  the  Sudder  Foujdary  Adawlut  before  execution.'' 
They  are  also  empowered,  when  the  Judicial  Commissioner  is 
not  on  circuit  within  their  Zillahs,  to  call  for  and  amend  the 


>  Bomb.  Reg.  XIIT.  1827,  ss.  7, 13 ;  Bomb.  Reg.  III.  1830,  s.  6. 
«  Bomb.  Reg.  XIII.  1827,  s.  13.  »  Bomb.  Reg.  XIII.  1827,  s.  13. 

<  Act  XIX.  1839.  *  Bomb.  Reg.  III.  1830,  s.  6. 

•  Bomb.  Reg.  XII.  1828. 

'  Bomb.  Reg.  XIII.  1827,  ss.  12, 13.  21 ;  Bomb.  Reg.  III.  1830,  s.  3; 
Bomb.  R^.  IV.  1830;  Bomb.  Reg.  VIII.  1831,  s.  4. 
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records  of  any  case  or  proceeding  of  the  Magistrates  or  their 
Assistants,  when  special  reason  may  appear  for  so  doing.^  In 
Zillahs  where  Joint  Judges  have  been  appointed,  the  Sessions 
Judges  refer  cases  to  them  for  trial,  as  they  do  also  suitable 
cases  to  their  Assistants.^ 

3.  The  Judicial  Commissioners  of  Circuit  are  empowered  to 
hold  trials  of  a  peculiar  or  aggravated  nature,  which  from  any 
circumstance  Government  may  wish  to  be  reserved  for  that 
purpose ;  and  they  are  vested  with  powers  of  controul,  inquiry, 
and  general  supervision,  over  the  judicial  administration  of  the 
Zillahs  comprised  in  their  tours.^  They  are  also  authorised 
to  annul  any  sentence  passed  by  Magistrates  or  their  Assis- 
tants.* Their  sentences  of  death,  transportation,  or  perpetual 
imprisonment,  and  in  trials  for  offences  against  the  State,  are 
to  be  referred  to  the  Sudder  Foujdary  Adawlut.^ 

4.  -The  Sudder  Foujdary  Adawlut  is  the  Chief  Criminal 
Court,  and  is  vested  with  the  chief  superintendence  of  criminal 
justice  and  Police,  and  with  power  to  revise  all  trials  in  the 
lower  Courts.  It  has  alone  the  power  of  passing  final  sentences 
of  death,  transportation,  or  perpetual  imprisonment,  and  in 
other  referrible  cases.'  Its  sentences,  however,  in  trials  for 
offences  against  the  State,  are  to  be  reported  to  the  Government, 
whose  orders  are  to  be  awaited  for  three  months  before  such 
sentences  are  carried  into  execution  ."^ '  It  is  also  empowered  to 
call  for  and  inspect  the  records  of  the  lower  Courts,  and  to 
mitigate  or  annul  the  sentences  of  such  Courts,  when  brought 
before  it  in  the  course  of  any  official  proceeding.® 

(c)  Police  EstabluhmenL 

1.  The   Heads   of  Villages,   besides   being    authorised     to 


1  Bomb.  Reg.  VIII.  1831,  s.  3. 

2  Act  XXIX.  1845.  »  Bomb.  Reg.  III.  1830,  ss.  10,  11. 

*  Bomb.  Reg.  VIII.  1831,  s.  5.  The  duties  of  Judicial  Commissioners  of 
Circuit  appear  to  be  in  practice  confined  to  the  controul  and  supervision  of 
the  judicial  administration  and  the  revision  of  sentences. 

^  Bomb.  Reg.  XIII.  1827, 8.21;  Bomb.  Reg.  III.  1830,s.  11;  Act  V.  1841. 

«  Bomb.  Reg.  XIII.  1827,  s.  27.  '  Act  V.  1841,  8.5. 

»  Bomb.  Reg.  XIII.  1827,  ss.  29,  30;  Bomb.  Reg.  VIII.  1831,  s,  7. 
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apprehend  oflfenders  and  forward  them  to  the  District  Police- 
officers,  have  a  limited  power  of  adjudging  imprisonment  not  ex- 
ceeding twenty-four  hours,  in  trivial  cases  of  abuse  or  assault.^ 

2.  The  District  Police-officers,  Mahalkaris,  and  Joint  Police- 
officers  are  enjoined  to  apprehend  persons  charged  with  crimes 
and  offences,  and  forward  them  to  the  Magistrates.^  They  are 
also  empowered  to  punish  petty  offenders  by  fine  not  exceed- 
ing 15  i-upees,  or  confinement  not  exceeding  twenty  days.^ 

3.  Assistant  Magistrates  are  empowered  to  try  and  sentence 
offenders  to  imprisonment  for  one  year  with  hard  labour,  or 
solitary  imprisonment  for  one  month ;  but  sentences  for  more 
than  three  months,  or  of  solitary  imprisonment,  are  to  be  con- 
firmed by  the  Magistrate,  who  has,  moreover,  the  power  of 
revising  all  their  sentences.*  They  have  also  the  power  of 
committing  cases  for  trial  before  the  Sessions  Judges ;  and  the 
Grovemment  can  confer  any  of  the  powers  of  a  Magistrate  on 
them^  but  their  sentences  are  still  subject  to  the  revision  of 
the  Sessions  Courts. 

4.  The  Zillah  Magistrates,  Magistrates^  and  Joint  Magis- 
trates are  empowered  to  apprehend  persons  charged  with 
crimes  and  offences,  and  to  punish  them  on  conviction  by  fine, 
imprisonment,  and  stripes,  the  power  of  imprisonment  to  ex- 
tend to  one  year  with  hard  labour,  or  solitary  imprisonment 
for  one  month^;  but  for  offences  against  the  Post-Office  Act 
they  can  punish  to  the  extent  of  two  years  ordinary  imprison- 
ment and  fine.®  In  cases  worthy  of  heavier  punishment,  the 
offender  is  to  be  committed  for  trial  to  the  Sessions  Judge.^ 


»  Bomb.  Reg.  XII.  1827.  ss.  49,  50. 

«  Bomb.  Reg.  XII.  1827,  8.43;  Bomb.  Reg.  III.  ia33,  s.  1 ;  Act  XX. 
1835. 

a  Bomb.  Reg.  IV.  1830,  s.  5;  Bomb.  Reg.  III.  1833,  b.  1. 

*  Bomb.  Reg.  IV.  1880,  s.  3;  Bomb.  Reg.  VIII.  1831,  s.  2. 

^  Act  XIV.  1835.  «  Act  XIV.  1835. 

7  Bomb.  Reg.  XII.  1827,  s.  9;  Bomb.  Reg.  IV.  1830,  s.  3;  Bomb.  Reg. 
VIII.  1831,  B.  2. 

»  Act  XVII.  1837,  B.  34. 

•Bomb.  Reg.  XII.  1827,  8.  13;  Bomb.  Reg.  III.  1830,  s.  3  ;  Bomb. 
Reg.  VIII.  1831,8.  1. 
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III.  JUSTICES  OF  THE  PEACE. 

The  Justices  of  the  Peace  in  India  are  of  two  descriptions, 
viz.  those  who,  virtute  officii,  are  empowered  to  act  in  that 
capacity  by  the  immediate  authority  of  Parliament,  and  those 
who  are  appointed  by  the  local  Goyernment  under  Commis- 
sions issued  in  the  name  of  Her  Majesty. 

I  shall  here  state  shortly  the  law  relating  to  the  Justices 
of  the  Peace,  and  describe  their  jurisdiction  and  functions. 

Justices  of  the  Peace  were  first  established  at  Madras,  Bom- 
bay, and  Calcutta,  by  the  Charter  of  Geo.  I.,  in  the  year  1 726, 
which  appointed  the  Governors  and  Councils  at  those  places 
to  be  Justices  of  the  Peace,  with  power  to  hold  Quarter  Sessions. 

The  38th  section  of  the  13th  Geo.  III.  c.  63,  enacted,  that 
the  Governor-General  and  Council,  and  the  Judges  of  the 
Supreme  Court,  should  be  Justices  of  the  Peace  for  the  Set- 
tlement of  Fort  William,  and  the  Settlements  and  Factories 
subordinate  thereto;  and  the  Governor-General  and  Coimcil 
were  directed  to  hold  Quarter  Sessions  at  Fort  WiUiam. 

The  Charter  of  Justice  establishing  the  Supreme  Court  at 
Calcutta,  which  followed  the  Statute,  authorised  such  Court  to 
have  controul  over  the  Court  of  Quarter  Sessions  and  the 
Justices,  for  any  thing  done  by  them  while  sitting  as  a  Court 
of  Quarter  Sessions,  or  in  their  capacity  as  Justices,  in  the 
same  manner  and  form  as  the  inferior  Courts  and  Magistrates 
in  England  are  by  law  subject  to  the  order  and  controul  of 
the  Court  of  King's  Bench;  and  the  Supreme  Court  was 
empowered  to  issue  to  them  writs  of  Mandamus,  Certiorari,  Pro- 
cedendo, and  Error.  By  the  4th  section  of  the  same  Charter 
it  was  ordained  that  the  Judges  of  the  Supreme  Court  at  Fort 
William  should  respectively  be  Justices  and  Conservators  of 
the  Peace,  and  Coroners,  within  and  throughout  the  provinces, 
districts,  and  countries  of  Bengal,  Behar,  and  Orissa^  and 
every  part  thereof;  and  should  have  such  jurisdiction  and 
authority  86  Justices  of  the  Court  of  King's  Bench  have 
within  England  by  the  Common  Law  thereof    » 

The  33d  Geo.  III.  c.  52,  s.  151,  after  stating  that  the  Gover- 
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nor-General  of  Fort  William,  and  the  Judges  of  the  Supreme 
Court  at  Fort  William,  and  the  Goyernor  and  Council  of  Fort 
St.  George  on  the  coast  of  Coromandel,  and  the  Governor  and 
Council  of  Bombay,  were  the  only  persons  authorised  by  law 
to  act  as  Justices  of  the  Peace  in  and  for  Bengal,  Behar,  and 
Orissa,  the  Presidency  of  Fort  St.  George,  and  the  Presi- 
dency, Island,  Town,  and  Factory  of  Bombay,  and  the  places 
belonging  and  subordinate  to  the  two  last-mentioned  Presi- 
dencies respectively,  enacted,  that  it  should  be  lawful  for  the 
Governor-General  and  Council  of  Fort  William  to  appoint 
Justices  of  the  Peace  from  the  covenanted  servants  of  the 
East-India  Company,  or  other  British  inhabitants,  to  act  within 
and  for  the  said  Provinces  and  Presidencies,  and  places  thereto 
subordinate  respectively,  by  commissions  to  be  issued  by  the 
said  Supreme  Court  on  warrant  from  the  said  Govemor- 
Creneral  in  Council ;  with  a  proviso,  however,  that  such  Justices 
should  not  hold  or  sit  in  any  Court  of  Oyer  and  Terminer, 
and  Gaol  Delivery,  unless  called  upon  by  the  Justices  of  the 
said  Court,  and  specially  authorised  by  Order  in  Council.  The 
153d  section  of  the  same  Statute  provided  that  all  convictions, 
judgments,  orders,  and  other  proceedings  before  Justices  of  the 
Peace  should  be  removable  by  Certiorari  into  the  Court  of 
Oyer  and  Terminer,  which  should  have  power  to  hear  and 
determine  the  matter  of  such  proceedings,  in  like  manner  as 
the  Court  of  King's  Bench  at  Westminster. 

Section  155  also  empowered  the  Governor-General  and 
Governors  in  Council  to  call  in  the  Justices  of  the  Peace  to  sit 
in  Council  to  hear  appeals  from  the  Provincial  Courts;  but 
such  appeals  have  been  since  abolished. 

The  39th  and  40th  Geo.  III.  c.  79,  s.  2,  and  the  8th  section 
of  the  Charter  which  followed  that  Statute,  establishing  the 
Supreme  Court  of  Judicature  at  Madras,  appointed  the  Judges 
of  that  Court  to  be  Justices  of  the  Peace,  and  Coroners,  within 
and  for  the  settlement  of  Fort  St.  George,  and  the  town  of 
Madras,  and  the  Factories  subordinate  thereto,  and  all  the 
territories  subject  to,  or  dependent  upon,  the  Government 
of  Madras.  The  1 9th  section  of  the  same  Statute  provided  that 
the  Justices  of  the  Peace  in  India  might  convict  offenders 
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for  breach  of  the  Rules  or  Regulations  made  under  the  13th 
Geo.  III.  c.  63,  and  order  corporal  punishment  thereon;  and 
that  no  such  conviction  should  be  reviewed,  or  brought  into 
any  Superior  Court  by  Certiorari  or  appeal. 

The  Madras  Charter  of  Justice  gave  the  Supreme  Court  at 
that  Presidency  the  same  controul  over  the  Court  of  Quarter 
Sessions  and  the  Justices  at  Madras,  as  that  exercised  by  the 
Supreme  Court  at  Fort  William  in  Bengal. 

The  47th  Geo.  III.  sess.  2,  c.  68,  s.  4,  empowered  the  Go- 
vernors and  Members  of  Council  of  Madras  and  Bombay,  to 
act  as  Justices  of  the  Peace  for  those  towns,  and  the  settle- 
ments and  Factories  subordinate  thereto  respectively,  and  to 
hold  Quarter  Sessions;  and  they  were  further  authorised,  by 
the  5th  section  of  the  same  Statute,  to  issue  Commissions  under 
the  seals  of  the  Supreme  Court  at  Madras  and  the  Court  of 
the  Recorder  at  Bombay  respectively,  to  appoint  covenanted 
servants  of  the  East-India  Company,  or  other  British  subjects, . 
to  be  Justices  of  the  Peace  within  the  said  Provinces  and 
the  places  subordinate  thereto  respectively;  and  the  said 
Justices  of  the  Peace  were  made  liable  and  subject  to  the 
rules  and  restrictions  enacted  with  respect  to  the  Justices  of 
the  Peace  appointed  by  the  Governor-General  of  Fort  William, 
whose  power  of  appointing  Justices  of  the  Peace  for  the  Presi- 
dencies of  Madras  and  Bombay  was  annulled  by  the  next 
following  section  of  the  same  Act. 

Section  105  of  the  53d  Geo.  III.  c.  155,  authorised  the 
Magistrates  in  the  Provinces  to  act  as  Justices  of  the  Peace, 
and  to  have  jurisdiction  in  cases  of  assault  and  trespass  com- 
mitted by  British  subjects  on  the  Natives  of  India :  the  con- 
victions by  such  Magistrates  were,  however,  made  removeable 
by  Certiorari  into  the  Courts  of  Oyer  and  Terminer  and  Gaol 
Delivery.  And  by  the  next  section  the  said  Magistrates  were 
given  a  jurisdiction  in  cases  of  small  debts  due  to  Natives  from 
British  subjects. 

The  4th  Geo. IV.  c.  71,  s.  7,  and  the  10th  section  of  theCharter 
of  Justice  which  followed  that  Statute,  estabUshing  the  Supreme 
Court  of  Judicature  at  Bombay,  appointed  the  Judges  of  the 
said  Supreme  Court  to  be  Justices  and  Conservators  of  the 
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Peace,  and  Coroners,  within  and  throughout  the  settlement  of 
Bombay,  and  the  town  and  island  of  Bombay,  and  the  Factories 
subordinate  thereto,  and  the  territories  subject  to,  or  dependent 
upon,  the  Government  of  Bombay. 

The  Bombay  Charter  of  Justice  gave  the  Supreme  Court  at 
that  Presidency  the  same  controul  over  the  Court  of  Quarter 
Sessions  and  Justices  at  Bombay  as  that  exercised  by  the 
Supreme  Court  at  Calcutta. 

It  may  be  here  remarked,  that  the  jurisdiction  of  the  Su- 
preme Courts,  both  at  Madras  and  Bombay,  is  generally 
restricted  to  British  subjects,  and  this  would  seem  to  limit  the 
power  of  the  Judges  to  act  in  the  Provinces  as  Conservators  of 
the  Peace. 

The  first  Charter  of  Justice  granted  in  the  year  1826  to  the 
Court  of  the  Recorder  at  Prince  of  Wales'  Island,  Singapore, 
and  Malacca,  constituted  the  Judges  of  the  said  Court  Justices 
and  Conservators  of  the  Peace  within  and  throughout  that 
settlement,  and  the  places  subordinate  thereto. 

By  the  2d  &  3d  Will.  IV.  c.  117,  the  Governor-General  in 
Council  at  Fort  William,  and  the  Governors  in  Council  at 
Madras  and  Bombay  respectively,  were  empowered  to 
nominate  and  appoint,  in  the  name  of  the  King's  Majesty,  any 
persons  resident  within  the  territories  of  the  East-India  Com- 
pany, and  not  being  subjects  of  any  foreign  state,  to  act  within 
and  for  the  towns  of  Calcutta,  Madras,  and  Bombay  respec- 
tively, as  Justices  of  the  Peace. 

It  was  provided  by  Act  IV.  of  1843,  that  an  appeal  should 
lie  from  all  sentences  passed  by  any  Justice  of  the  Peace 
acting  without  the  local  limits  of  the  Supreme  Courts,  and 
from  all  sentences  passed  by  any  Magistrates  exercising  juris- 
diction under  the  provisions  of  the  53d  Geo.  III.  c.  155,  to  the 
same  authority,  and  subject  to  the  same  rules,  as  are  provided 
by  the  Regulations;  and  that  cases  so  made  the  subject  of 
an  appeal  should  not  be  liable  to  a  revision  by  Certiorari. 

Act  VI.  of  1845  empowered  the  Supreme  Courts  at  each  of 
the  Presidencies,-  upon  the  order  or  warrant  of  the  executive 
Government,  to  issue  separate  Conunissions  to  any  persons 
not    named  in  the  then    last   general    Conmiission   of  the 
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Peace,  to  be  nominated  Justices  of  the  Peace  for  each  respec- 
tive Presidency.  Such  commissions  were  directed  to  be  issued 
in  the  Queen's  name,  and  tested  by  the  Chief  Justice  of  the 
respective  Supreme  Courts. 

The  jurisdiction  of  Justices  of  the  Peace  in  India  extends 
over  the  vrhole  Presidency  for  which  they  are  appointed,  and 
they  can  exercise  their  functions  in  any  part  of  it:  it  also 
extends  over  the  following  classes : — 

1.  All  persons  whatever,  whether  British  or  Native  subjects, 
in  respect  of  offences  committed  within  the  hmits  of  the 
ordinary  jurisdiction  of  the  respective  Supreme  Courts  of  Judi- 
cature. 

2.  All  British  subjects  resident  in  any  part  of  the  Presi- 
dency, except  that,  as  regards  crimes  and  offences  triable  by 
jury,  and  committed  by  British  officers  or  Boldiers  at  places 
more  than  1 20  miles  from  the  seat  of  Govemment,  they  are  not 
called  upon  to  interfere,  such  crimes  being  cognizable  by  a 
Court  Martial.^ 

3.  All  persons  who  may  have  committed  crimes  or  offences 
at  sea. 

The  fimctions  of  a  Justice  of  the  Peace  are  threefold.  First, 
the  trial  and  punishment  of  offences  by  summary  conviction, 
and  without  a  jury  ;  Secondly,  the  investigation  of  charges  in 
view  to  the  committal  or  discharge  of  the  accused  person; 
and,  Thirdly,  the  prevention  of  crime,  and  breaches  of  the 
peace. 


IV.    ON  APPEALS  TO  HER  MAJESTY  IN  COUNCIL. 

The  right  of  appeal  from  the  decisions  of  the  Courts  of 
highest  jurisdiction  in  India  to  the  Sovereign  of  this  country 
in  Council  was  originally  and  expressly  reserved  by  the 
earlier  Statutes  and  Regulations  enacted  for  the  administration 
of  justice  in  India:  this  right  of  appeal  exists  equally  from  the 
decisions   of  the  Supreme  Courts   of  Judicature,  established 


» 3d  &  4th  Vict.  c.  37,  se.  2—4. 
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by  the  Acts  of  Parliament  and  Charters  of  Justice,  and  from  the 
Adawlut  Courts  constituted  by  the  East-India  Company.* 

It  is  most  desirable  that  the  native  suitor  should  be  enabled 
to  comprehend  the  progress  of  such  appeals ;  that  he  should 
understand  the  best  means  of  availing  himself  of  the  advantage 
of  laying  his  grievance  for  the  purpose  of  final  decision,  before 
the  most  learned  persons  in  Great  Britian ;  and  that  he  should 
know  how  best*  to  insure  due  attention  to  his  interests,  sepa- 
rated as  he  is  from  his  Judges,  Advocates,  and  Agents,  by  a  dis- 
tance of  so  many  thousand  miles.  It  is  also  of  much  importance^ 
that  before  embarking  in  what  has  been,  until  very  lately,  so 
tedious  and  often  so  ruinous  a  proceeding,  he  should  be  taught  in 
what  manner  his  cause  can  be  best  conducted  and  brought  to  a 
result;  and  that  he  should  be  able  to  form  some  idea  of  the  pro- 
bable expenditure,  both  of  time  and  money,  in  the  event  of  his 
submitting  his  claims  to  the  decision  of  Her  Majesty  in  Council. 

With  a  view  to  affording  information  on  these  points,  I  shall 
proceed,  in  the  first  place,  to  treat  the  subject  of  appeals  to  Eng- 
land historically ;  secondly,  to  describe  the  method  of  instituting 
such  appeals  in  India;  and  lastly,  I  shall  give,  at  considerable 
length,  the  course  to  be  adopted  in  the  procedure  in  this  country. 

1.  History. 

The  first  right  of  appeal  to  the  Sovereign  in  Council  from  the 
judgments  of  the  Courts  in  India  was  granted  by  the  Charter 
of  Geo.  I.  in  the  year  1726,  establishing  the  Mayor's  Courts, 
from  the  decisions  of  which  Courts,  as  we  have  seen,  an  appeal 
lay,  first  to  the  Governors  in  Council  at  the  respective  Presi- 
dencies, and  thence  to  England,  where  the  amount  in  dispute 
exceeded  the  sum  of  1000  pagodas. 

The  right  of  appeal  from  the  decisions  of  the  Supreme  Courts 

'  It  seems  to  have  been  assumed  formerly  that  no  appeal  would  lie  to  the 
Privj  Council,  except  from  a  decree  of  the  highest  Courts  in  India ;  and 
final  decisions  of  inferior  Courts  were  considered  not  to  be  appealable. 
The  Royal  prerogative  to  admit  such  appeals  was^  however,  undoubted. 
The  Sd  &  4th  Will.  IV.  c.  41,  s.  24,  and  the  new  Rules,  have  put  an  end  to 
this  uncertainty. 


CXVUl  INTEODUCTIOlf.      • 

was  first  granted  in  the  year  1773,  by  the  13th  Geo.  III.  c.  63, 
the  18th  section  of  which  Statute  enacted,  that  any  person 
thinking  himself  aggrieved  by  any  judgment  or  determina- 
tion of  the  Supreme  Court  of  Judicature  at  Bengal,  should  and 
might  appeal  from  such  judgment  or  determination  to  his 
Majesty  in  Council. 

In  the  following  year  the  Charter  of  Justice  establishing  the 
Supreme  Court  at  Bengal  was  issued,  and  by  its  30th  section 
a  right  of  appeal  was  reserved  to  suitors  in  civil  causes,  on 
their  petition  to  the  said  Court:  this  right  of  appeal  was 
regulated  by  certain  rules  hereafter  to  be  noticed. 

No  appeal  was  allowed  under  the  Charter  in  suits  where  the 
value  of  the  matter  in  dispute  was  under  the  sum  of  1 000  pagodas. 
This  amoimt  has  since  been  altered,  as  will  presently  be  noticed. 

The  37th  Geo.  III.  c.  142,  empowering  the  King  to  establish 
the  Recorders'  Courts  at  Madras  and  Bombay,  and  being  gene- 
rally for  the  better  administration  of  justice  at  Calcutta,  Madras, 
and  Bombay^  by  section  16  provided  that  an  appeal  should 
He  to  the  King  in  Council  from  such  Recorders'  Courts. 

By  the  Charter  of  the  Supreme  Court  at  Madras,  a  right  of 
appeal  was  reserved  from  its  decisions  to  dissatisfied  Utigants ; 
and  the  provisions  regulating  such  appeal  were  similar  to 
those  contained  in  the  Charter  of  the  Supreme  Court  at 
Bengal.  The  value  of  the  matter  in  dispute  was  required  to 
be  in  excess  of  1000  pagodas,  for  an  appeal  to  be  allowable. 

The  Charter  of  the  Supreme  Court  at  Bombay  also  reserved  a 
right  of  appeal  to  the  Sovereign  in  Council ;  with  the  difference, 
however,  that  the  value  of  the  disputed  matter  was  to  exceed 
3000  Bombay  rupees. 

In  all  cases,  by  the  provisions  of  each  Charter  of  Justice 
of  the  Supreme  Courts,  a  reservation  is  made  of  the  power  of 
the  Sovereign  in  Council,  upon  the  petition  of  any  person 
aggrieved  by  any  decision  of  the  Supreme  Courts,  to  refuse  or 
admit  the  appeal,  and  to  reform,  correct,  or  vary^  such 
decision,  according  to  the  royal  pleasure. 

1  See  Smoult's  Collection  of  Orders  of  the  Supreme  Court  at  Fort 
William  in  Bengal,  p.  68.     12roo.  Calc.  1834. 
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An  appeal  from  the  decisions  of  the  Courts  of  the  East- 
India  Company  to  the  Sovereign  in  Council  was  first  allowed 
to  suitors  in  such  Courts  in  the  year  1781,  by  the  21st  Geo. 
III.  c.  70,  s.  21,  under  the  provisions  of  which  Act  the  Go- 
vernor-General and  Council,  or  some  Committee  thereof,  or 
appointed  thereby,  were  authorised  to  determine  on  appeals 
and  references  from  the  Country  or  Provincial  Courts  in  civil 
causes.  This  Statute  enacted,  that  the  said  Court  might  hold 
all  such  pleas  and  appeals,  in  the  manner,  and  with  such 
powers,  as  it  theretofore  had  held  the  same,  and  should 
be  deemed  in  law  a  Court  of  Record;  and  that  the  judgments 
therein  given  should  be  final  and  conclusive,  except  upon 
appeal  to  His  Majesty,  in  civil  suits  only,  the  value  of  which 
should  be  of  £5000  and  upwards. 

The  limitation  as  to  amount  being  the  only  restriction 
imposed  by  the  21st  Geo.  III.  c.  70,  and  no  rules  having  been 
made  by  His  Majesty  in  Council  for  the  conduct  of  the  Indian 
Courts  in  dealing  with  the  applications  of  appellants,  it  became 
necessary  to  declare  by  Regulation  the  time  within  which 
the  petition  of  appeal  was  to  be  presented,  to  require  security 
for  costs,  and  to  make  divers  other  rules,  by  which  suitors 
were  to  be  bound.  Regulation  XVI.  of  1 797  of  the  Bengal  code  . 
was  accordingly  passed,  enacting  that  the  previous  Regulation  \ 
which  declared  that  the  decrees  of  the  Sudder  Dewanny  Adawlut 
were  final,  had  no  reference  to  the  appeal  to  His  Majesty  in 
Council  allowed  by  the  21st  section  of  the  Statute  21st  Geo.  III. 
c.  70 :  the  same  Regulation  proceeded  to  enact  certain  rules  for 
the  conduct  of  appeals,  which  rules,  so  far  as  they  are  now  appli- 
cable, will  be  found  in  the  following  pages.  The  amount  of 
the  judgment  appealed  against  was  to  exceed  £5000  sterling, 
exclusive  of  costs,  ten  current  rupees  to  be  considered  equivalent 
to  £1  sterling.  This  amount  has  since  been  altered,  as  will  be 
seen  in  the  sequel. 

In  1801'  the  constitution  of  the  Sudder  Dewanny  Adawlut  at 

Bengal  was  entirely  changed,  and  the  Governor-General  was 

.  declared  no  longer  to  be  a  Judge  of  the  Courts  as  has  already 

>  BeDg.  Reg.  VI.  1793,  s.  29.  2  Beng.  Reg.  II.  1801. 
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been  mentioned.  Although,  however,  the  Govemor-Greneral 
had  thuB  divested  himself  of  the  power  of  administering  justice 
in  Bengal,  he  for  some  time  exercised  an  appellate  jurisdiction 
in  cases  decided  bj  the  Sudder  Adawlut  at  Madras,  such  appeal 
having  been  expressly  reserved  by  the  Regulations  of  1802.* 

In  the  year  1818  the  Governor-General  relinquished  the 
authority,  theretofore  exercised  by  him,  of  receivmg  appeals 
from  the  decisions  of  the  Sudder  Adawlut  at  Madras ;  and  all 
the  rules  relating  to  such  appeals  to  the  Supreme  Government 
were  rescinded.  At  the  same  time  a  provision  was  made 
that  an  appeal  should  lie  from  such  decisions  to  the  King  in 
Council,  and  rules  were  framed  for  the  conduct  of  the  appeals, 
similar  to  those  contained  in  Regulation  XVI.  of  1797  of  the 
Bengal  oode.^  No  restriction,  however,  as  to  the  appealable 
amount  was  fixed;  and  accordingly,  in  many  instances,  the 
appeals  from  Madras  were  for  sums  below  £5000. 

At  Bombay,  by  the  Regulations  passed  previously  to  the 
year  1812  for  the  establishment  of  the  general  Courts  of  Justice 
at  Salsette,  Surat,  Bar6ch,  and  Kaira,  for  the  trial  of  civil 
suits,  an  appeal  from  the  decisions  of  either  of  those  Courts^ 
and  from  that  of  the  Provincial  Court  of  Appeal,  was  allowed 
.  to  the  Sudder  Adawlut  at  Bombay,  but  to  no  other  ultimate 
tribunal.^  No  reservation  had  been  in  any  instance  made  of 
an  appeal  to  the  Governor-General  and  Council,  or  to  the  King 


*  Mad.  Reg.  V.  1802,  ss.  31—36. 

*  Mad.  Reg.  YIII.  1818.  This  Regulation,  declaratory  that  appeals  should 
in  future  be  transmitted  from  the  Madras  Sudder  Adawlut  to  the  King  in 
Council,  arose  from  the  recognition  that  the  Governor-General  had  no 
power  to  decide  appeals  in  the  last  resort  An  appeal  from  the  decision  of 
the  8 udder  Adawlut  seemed  of  right  to  lie  to  the  Ring  in  CounciL  A 
question  on  this  subject  was  referred  to  the  Advocates- General  of  the  three 
Presidencies,  who  were  of  opinion  that  the  appeal  would  lie  of  right  to  the 
King  in  Council,  from  Madras  and  Bombay,  from  any  final  decision,  for 
any  amount.  The  reference,  it  appears,  arose  on  a  case  of  some  magnitude, 
which  had  been  appealed  to  the  Governor-General  in  Council;  and  the 
result  was,  that  his  Lordship  in  Council  declared  that  the  appeal  was  no 
longer  to  be  made  to  him,  and  directed  the  Madras  Government  to  publish 
the  above  Regulation, — See  Mr.  R.  Clarke's  Evidence  before  the  House 
of  Lords  in  1830,  No.  1643,  p.  180,  4to  Edit. 

3  Bomb.  Reg.  IV.  1812,  Preamble. 
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in  Council  under  the  provisions  of  the  Statute  2l8t  Geo.  III. 
c.  70,  s.  21.  By  a  Regulation  passed  in  the  above  year,  how- 
ever, rules  were  enacted  for  regulating  appeals  from  the  Court 
of  Sudder  Adawlut  to  His  Majesty  in  Council,  in  suits  of  the 
value  of  jgSOOO,  exclusive  of  costs.^ 

In  the  same  year  a  Regulation  was  also  passed  for  defining 
the  powers  and  duties  of  the  Sudder  Adawlut,  and  the  rules 
contained  in  the  previous  Regulations  were  re-enacted^ ;  in  the 
year  following,  however,  all  these  rules  were  rescinded,  doubts 
having  arisen  as  to  the  legal  competency  of  the  Government 
of  Bombay  to  admit  of  appeals  from  the  Sudder  Adawlut  to 
the  King  in  Council  under  the  Statutes  of  the  realm.^  • 

Regulation  V.  of  1818  of  the  Bombay  code  was  passed  to 
remedy  the  defect  in  the  legislature  caused  by  the  improvident 
rescission  of  the  rules  above  mentioned.  This  Regulation  pro- 
vided for  the  reception  and  transmission  of  appeals  from  the 
Court  of  Sudder  Adawlut  to  His  Majesty  in  Council,  and 
certain  rules,  similar  to  those  already  noticed,  were  enacted, 
r^ulating  the  same :  the  restrictive  clause  as  to  the  appeal- 
able amount  was,  however,  omitted. 

The  Governor  of  Bombay  relinquished  the  judicial  authority 
in  1820*,  and  the  Sudder  Adawlut  was  reconstituted  as  in  the 
other  Presidencies:  the  right  of  appeal  to  the  Sovereign  in 
Council,  established  by  Regulation  V.  of  1818,  however, 
remained  untouched. 

In  the  year  1827,  when  the  new  code  of  Bombay  Regu- 
lations was  promulgated,  fresh  provisions  were  made  for 
appeals  from  the  judgments  of  the  Sudder  Dewanny  Adawlut ; 
the  provisions,  however,  were,  in  &ct,  the  same  as  those  already 
in  force,  and  the  restriction  as  to  the  value  of  the  matter  in 
dispute  was  again  most  unaccountably  omitted.^  Thus,  from  the 
year  1818,  there  was  no  restriction  in  this  particular,  and  the 
consequence  was,  that  a  large  numbef  of  appeals  were  for- 
warded to  this  country  from  Bombay,  involving  such  trivial 

»  Bomb.  Reg.  IV.  1812.  ss.  2—7.    '  Bomb,  Reg.  VII.  1812,  ss.  31—36. 
»  Bomb.  Reg.  II.  1813.  *  Bomb.  Reg.  V.  1820. 

»  Bomb.  Reg.  IV.  1827,  s.  100. 
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amounts  as  to  become  a  source  of  great  grievance  to  the 
respondents. 

In  all  the  Presidencies  reservation  was  made,  by  the  re- 
spective Regulations,  of  the  Sovereign's  right  to  reject  or 
receive  all  appeals,  notwithstanding  any  provisions  in  the  said 
Regulations. 

Having  thus  far  considered  historically  the  several  pro- 
visions of  the  Statutes,  Charters,  and  Regulations,  it  becomes 
requisite  to  inquire  into  their  efficiency  when  brought  into 
operation.  At  the  very  outset  we  find  that  these  enactments, 
especially  as  applied  to  the  appeals  from  the  Adawlut  Courts, 
were  almost  totally  useless:  not  that  they  were  unskilfully 
framed,  or  that  they  were  inapplicable  to  the  furtherance  of 
justice ;  but  the  ignorance  of  the  Natives  of  the  steps  necessary 
to  be  taken  to  bring  an  appeal  before  the  Privy  Council,  and 
the  very  slight  intercourse  with  Europeans  enjoyed  by  many 
of  the  appellants,  prevented  the  enactments  relating  to  appeals 
from  being  either  profitably  or  extensively  applied. 

The  appellants  from  the  decisions  of  the  Supreme  Courts, 
never  laboured  under  the  disadvantages  which  pressed  upon 
the  suitor  considering  himself  aggrieved  by  the  decree  of  a 
Court  of  Sudder  Dewanny  Adawlut.  Rules  for  appeals  were 
laid  down  in  the  Charters  of  Justice,  and  in  the  Rules  and 
Orders  of  the  Courts  themselves,  which  had  received  the  sanc- 
tion of  his  Majesty  in  Council.  The  native  suitors  were,  almost 
in  every  case,  in  the  habit  of  close  intercourse  with  Europeans ; 
the  proceedings  of  the  Supreme  Courts  resembled  those  in 
England;  and  the  suits  were  carried  on  in  those  Courts  by 
English  Counsel  and  Attomies,  the  latter  of  whom,  in  a  case  of 
appeal,  appointed  a  SoUcitor  in  this  country,  under  whose 
management  the  appeal  was  conducted.  On  the  other  hand^ 
the  appellants  from  the  Sudder  Dewanny  Adawluts,  who  were 
generally  Natives  of  rank  and  wealth,  living  in  the  Mofussil, 
and  who,  having  but  little  intercourse  with  Europeans,  were 
conversant  more  or  less  only  with  their  own  respective  laws, 
and  the  Regulations  enacted  by  the  Company's  Government, 
entertained  but  vague  notions  of  the  laws  and  constitution  of 
this  country;   and,  until  lately,  their  legal  advisers,  and  the 
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practkioners  in  the  Courts,  were  Natives  equally  ignorant 
with  themselves.  The  papers  in  an  appeal  from  the  Supreme 
Courts  were  obtained  by  the  Attorney  who  conducted  the  case 
in  India,  and  forwarded  by  him  to  an  agent  in  England :  the 
Supreme  Court  Attorney  was  thus  a  link  of  connexion  between 
the  appellant  and  the  Privy  Council.  No  such  connecting 
link  existed  in  the  case  of  the  appellants  from  the  Sudder 
Dewanny  Adawluts :  the  transcript  records  were  prepared  by 
the  Government,  and  transmitted  to  England ;  and  when  once 
placed  in  the  hands  of  Government,  the  Vakeels  of  the  appel* 
lants  were  of  no  further  use ;  and  they  themselves  being  ignorant 
that  agents  were  requisite  in  England,  or  that  any  other  steps 
were  necessary  to  be  taken,  the  appeals  in  consequence  stood 
still.  The  parties  in  India  having  conformed,  to  the  utmost  of 
their  ability,  to  the  Regulations  of  the  Government,  concluded, 
that  when  the  documents  under  the  seal  of  the  Court  were 
transmitted  through  the  Indian  Government  to  this  country,  the 
Court  of  the  Sovereign  in  Council  would  take  the  case  into 
consideration,  and  return  a  decision  thereon.  Such  expecta- 
tion was  clearly  in  conformity  with  the  practice  that  obtained, 
as  regarded  Madras,  up  to  the  year  1818,  before  which  time  as 
we  have  seen,  an  appeal  was  admitted  from  the  Madras  Sudder 
Adawlut  to  the  Governor-General  in  Council  at  Calcutta. 
When  the  documents,  properly  attested  &c.,  were  sent  to  Cal- 
cutta, a  decree  was  in  due  time  returned,  confirming  or 
reversing  that  of  the  Sudder  Adawlut  at  Madras,  without 
any  thing  being  required  to  be  done  by  the  parties.  Thus, 
when  appeal  cases  were  transmitted  to  England,  the  parties 
patiently  waited  for  a  decision,  but  in  vain;  and  in  many 
instances  the  property  in  dispute  became  eaten  up  by  public 
and  private  debts,  and  the  litigants  were  either  ruined  or 
greatly  impoverished.^ 

Whilst  things  remained  in  this  state,  the  right  of  appeal  was 
in  &ct  productive  of  harm  instead  of  benefit,  inasmuch  as  the 
parties  made  deposits,  which  were  not  released,  even  in  cases 


*  See  Mr.  R.  Clarke's  Evidence  before  the  House  of  Lords  in  1830, 
No.  1S24,  p.  178,  4to.  Edit 
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where  the  suits  had  been  compromised.  Mr.  R.  Clarke,  in  his 
Evidence  before  the  House  of  Lords  in  1830\  mentions  four 
cases  in  which  the  parties  had  compromised  their  suits  in 
India:  they  sent  notice  of  their  compromise  to  England, 
through  the  same  channel  by  which  they  had  forwarded  their 
appeals.  In  one  case  the  total  amount  litigated  was  held  in 
deposit,  and  in  the  others  the  sum  deposited  for  fees,  which 
amounted  to  about  £1000  was  held  in  deposit.  The  re- 
storation of  the  deposits  was  refiised  to  the  parties  in  India, 
because  the  Courts  there  had  no  knowledge  of  what  had  been 
done  by  the  Court  appealed  to  in  England  with  regard  to  the 
suits. 

From  the  year  1773,  when,  as  we  have  seen,  the  power  of 
appeal  from  the  Supreme  Courts  in  India  was  originally  allowed, 
until  the  year  1833,  when  the  Statute  3d  &  4th  Will.  IV.  c.  41, 
was  passed,  about  fifty  appeals  were  instituted,  the  first 
being  in  1799. 

It  was  about  the  year  1826  that  the  late  Sir  Alexander 
Johnston,  while  engaged  in  some  antiquarian  researches^ 
discovered  that  there  were  a  large  number  of  cases  involving 
questions  of  native  law  of  great  importance,  which  had  been  in 
appeal  from  the  Courts  in  India  before  the  Privy  Council  for  a 
great  many  years,  and  that  they  had  not  been  heard  in 
consequence  of  the  ignorance  of  the  parties  as  to  the  proceed- 
ings necessary  to  be  taken  in  this  country.  Subsequently  to 
this  an  application  was  made  by  the  Court  of  Directors  to 
the  Privy  Council  for  permission  to  bring  forward  appeals 
on  behalf  of  suitors;  and  the  transcripts  of  the  proceedings 
in  India,  accumulated  in  the  Privy  Coimcil  OflSce,  were  sent 
to  the  East-India  House,  for  the  purpose  of  being  examined, 
and  a  report  drawn  up.  The  East-India  Company^s  SoUcitor 
accordingly  sent  ii>  a  report  to  the  Honourable  Court, 
stating  the   cause  of  action,  the   names   of  the  parties,  the 

*  See  Mr.  R.  Clarke's  Evidence  before  the  House  of  Lords  in  1830^  No. 
1522,  p.  177, 4to.  Edit. 

*  Transactions  of  the    Royal   Asiatic  Society,  Vol.   III.  Appendix  2, 
p.  X.  note. 
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amount  sued  for,  and  all  other  requisite  particulars  respecting 
each  appeal,  of  which  the  records  had  been  received  at  the 
office  of  the  Privy  Council :  the  report  was  forwarded  to  the 
Board  of  Controul  for  the  purpose  of  being  laid  before  the 
Privy  Council. 

It  appeared,  on  examination  of  this  report,  that  the  earUest 
appeal  from  Bengal  was  on  a  decision  that  was  pronounced  in 
the  year  1799-  Twenty-one  appeals  in  all  were  pending  from 
Bengal,  ten  from  Madras,  and  seventeen  from  Bombay.  None 
of  those  from  Madras  and  Bombay  trere  of  earlier  date  than 
the  year  1818,  according  to  the  provisions  of  the  Regulations^; 
no  appeals  having  been  instituted  from  Bombay  whilst  the 
Regulations  of  1812  allowing  the  right  were  in  force. 

The  Honourable  Court  of  Directors,  having  thus  taken  the 
first  step  in  the  right  direction  towards  remedying  the  failure 
of  justice,  several  learned  persons  were  consulted  as  to  the  best 
means  of  forwarding  the  appeals.  Accordingly,  in  the  year 
1832,  Sir  James  Macintosh,  Sir  Edward  Hyde  East,  and  Sir 
Alexaj^der  Johnston,  were  requested  by  the  Board  of  Controul 
to  report  on  the  best  course  to  be  adopted  in  order  to  cause  all 
the  old  appeals  to  be  put  in  train  for  decision,  and  Mr.  Richard 
Clarke,  formerly  of  the  Madras  Civil  Service,  was  engaged  to 
arrange  all  the  papers  connected  with  the  diflFerent  appeals ; 
and  a  report  was  drawn  up,  and  submitted  to  the  Court  of 
Directors,  of  all  the  appeals  which  were  then  lying  in  the  Privy 
Council  Office,  and  in  which  no  proceedings  were  being:  taken 
bj  the  parties. 

The  attention  of  the  legislature  had  now  been  called  to  the 
subject,  and  the  3d  &  4th  Will  IV.  c.  41,  was  passed  on  the 
14th  August  1833.  This  important  Act  estabUshed  the 
Judicial  Committee  of  the  Privy  Council,  and  laid  down  cer- 
tain rules  of  procedure,  which  will  be  recurred  to  in  the  pro- 
per place;  parties  in  appeals  from  India,  were  insured  a 
certain  and  speedy  hearing;  and  efficiency  was  given  to  the 
pre-existing  Laws  and  Regulations,  which  had,  by  long  ex- 
perience, been  found  wholly  ineffective,  and  indeed,  as  we  have 


»  Mad.  Reg.  VIII.  1818.     Bomb.  Reg.  V.  1818. 
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seen,  productive  of  something  more  than  a  mere  failure  of 
justice.  The  appointment  of  retired  Indian  Judges  under 
this  Act  as  Assessors  of  the  Court  brought  an  amount  of 
knowledge  and  experience  to  bear  upon  most  of  the  questions 
arising  in  Indian  appeals,  which  could  not  by  any  other  means 
have  been  rendered  so  readily  available.*  The  East-India  Com- 
pany were  also  authorised  to  appoint  Agents  and  Counsel,  to 
conduct  the  appeals  from  the  Sudder  Dewanny  Adawluts,  and 
bring  them  to  a  hearing,  and  to  watch  over  the  interests  of  the 
parties.  All  the  long-standing  appeals,  and  those  admitted  by 
the  Sudder  Dewanny  Adawluts  before  the  1st  of  January 
1846,  were  affected  by  this  Act,  and  the  orders  made  in 
pursuance  of  it :  in  the  year  1845,  however,  the  enactment  of 
the  8th  &  9th  Vict.  c.  30,  took  the  management  of  all  appeals 
from  such  Courts,  admitted  after  that  date,  out  of  the  hands  of 
the  East-India  Company. 


1  It  IB  surprising  the  Government  of  this  country  should  nevA*  have 
thought  it  necessary  to  appoint  any  of  the  retired  Judges  of  the  East-India 
Company's  Service  to  sit  in  the  Judicial  Committee  of  the  Privy  Council 
as  Assessors  in  Indian  appeal  cases,  since,  in  appeals  from  the  decisions  of 
the  Company's  Courts,  the  peculiar  experience  of  the  Judges  of  the  Queen's 
Courts  is  necessarily  applicable  to  such  cases  only  as  involve  points  of 
Hiudii  or  Muhammadan  law.  A  large  proportion  of  the  suits  in  the  Courts 
of  the  East-India  Company,  including  almost  all  those  which  relate  to 
landed  property  in  the  Mofussil,  are  connected  with  the  revenue;  but  the 
Statute  21st  Geo.  III.  c.  70,  s.  8,  expressly  forbids  the  Supreme  Court  at 
Calcutta  from  having  jurisdiction  "  in  any  matter  concerning  the  revenue, 
or  concerning  any  act  or  acts  ordered  or  done  in  the  collection  thereof, 
according  to  the  usage  and  practice  of  the  country,  or  the  Regulations  ;** 
and  the  Charters  of  the  Supreme  Courts  at  Madras  and  Bombay  contain 
similar  prohibitory  clauses  (Mad.  Chart,  s.  23 ;  Bomb.  Chart,  s.  30).  Again, 
all  other  questions  which  tttm  upon  the  Regulation  law  applying  to  persons 
and  things  without  the  jurisdiction  of  the  Supreme  Courts  can  obviously 
only  be  determined  by  the  Courts  of  the  East-India  Company.  It  follows 
then,  of  course,  that  in  every  one  of  these  instances  the  subject  matter  of  an 
appeal  from  the  decision  of  a  Company's  Court  is  necessarily  as  foreign 
to  the  present  Assessors  as  to  the  other  members  of  the  Judicial  Com- 
mittee, whilst  a  Judge  of  the  Chief  Courts  of  the  East-India  Company 
would  at  once  be  able  to  remove  the  doubts  and  difficulties  by  which  such 
questions  are  usu^ly  surrounded. 
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2.  Institution  of  Appeals  in  India. 

It  now  becomes  necessary  to  say  a  few  words  respecting  the 
mode  in  which  appeals  are  instituted  in  India,  and  of  the 
necessary  proceedings  in  that  country. 

The  appeals  from  the  Supreme  Courts  are  under  the  autho- 
rity of  the  Statutes  and  Charters^  and  are  regulated  by  the 
practice  of  such  Courts. 

By  the  Bengal  Charter  of  Justice,  in  section  30  et  seq.,  cer- 
tain rules  are  laid  down  regulating  the  admission  of  appeals 
from  the  Supreme  Court  of  that  Presidency:  these  rules  are 
still  in  force,  excepting  that  the  amount  of  the  matter  in  dis- 
pute for  which  an  appeal  might  be  instituted  has  been  altered, 
for  all  the  Courts  in  India,  to  the  minimum  sum  of  10,000 
Company's  rupees. 

The  rules  now  in  operation  are  as  follows: — The  person 
aggrieved  by  any  judgment,  decree,  or  decretal  order,  must 
present;  his  petition  of  appeal  to  the  Supreme  Court,  stating 
the  cause  of  appeal;  and  the  Supreme  Court  is  empowered 
to  award  that  the  said  judgment,  decree,  rule,  or  order,  shall 
be  carried  into  execution,  or  that  sufficient  security  shall  be 
given  for  the  performance  of  the  said  judgment,  decree,  rule, 
or  order ;  and  if  the  Court  shall  think  fit  to  order  the  execu- 
tion of  the  same,  security  shall  be  taken  from  4^e  other  party 
for  the  performance  of  the  order  or  decree  of  Her  Majesty  in 
Council;  and  in  all  cases  security  is  to  be  given  for  costs, 
and  for  the  performance  of  the  judgment  or  order  on  appeal. 
The  appeal  having  then  been  admitted,  the  Supreme  Court 
is  to  certify  and  transmit,  under  the  seal  of  the  Court,  to  the 
Privy  Council,  a  copy  of  all  the  evidence,  proceedings,  judg- 
ments, decrees,  and  orders,  in  the  cause* appealed;  and  no  ap- 
peals are  to  be  allowed  by  the  Court,  unless  the  petition  of  appeal 
be  presented  within  six  months  from  the  day  of  pronouncing 
the  judgment,  decree,  or  decretal  order  complained  of. 

The  Charters  of  Madras  and  Bombay  contain  similar  rules, 
excepting  that,  in  both,  the  words  "judgment  or  determina- 
tion^' are  used,  instead  of  "judgment,  decree,  or  decretal  order," 
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and  "judgment,  decree,  rule,  or  order."  It  has  been  held, 
however,  that  the  word  "determination"  in  the  Charters  of 
Madras  and  Bombay,  is  equivalent  to  the  "decree,  or  decretal 
order;'*  and  it  was  decided  that  the  right  of  appeal  from  all 
the  Supreme  Courts  is  not  confined  to  cades  where  a  right  or 
duty  is  finally  decided,  but  includes  interlocutory  judgments, 
decrees,  or  decretal  orders.^  It  seems  that  no  appeal  from  a 
final  judgment  will  open  prior  interlocutory  decrees  or  orders 
in  respect  of  which  the  time  for  appealing  has  elapsed.^ 

No  appeal  will  be  allowed  against  a  verdict :  the  appeal  is 
directed  to  be  by  persons  aggrieved  by  any  judgment,  decree, 
order,  or  rule  of  the  Court;  words  which  clearly  do  not  com- 
prehend the  mere  finding  of  a  verdict,  whether  it  be  on  the 
Common-law  side  of  the  Court,  and  afterwards  to  be  carried 
into  eflFect  by  a  judgment,  or  upon  an  issue  directed  to  inform 
the  Court  sitting  in  Equity  what  decree  or  order  it  is  to  pro- 
nounce. It  is  not  certain  that  the  judgment,  decree,  or  order, 
will  correspond  with  the  finding ;  but  if  it  should  do  so,  the 
eflFect  of  an  appeal  against  the  verdict  is  obtained  by  an  appeal 
against  the  judgment  or  order  founded  upon  it.*  In  one  case, 
where  an  issue  at  law  had  been  directed  from  the  Equity  side 
of  the  Court,  and  a  verdict  had  been  found  for  the  defendant, 
the  plaintiflT,  having  first  applied  (on  the  Equity  side)  for  a  new 
trial  which  was  refused,  obtained  an  order  nisi  that  her  peti- 
tion of  appeal  against  the  order  refusing  a  new  trial  should  be 
allowed ;  but  this  was  expressly  granted  as  a  liberal  construc- 
tion of  the  power  of  appeal,  and  not  in  any  way  as  favouring 
the  doctrine  that  an  appeal  can  lie  against  a  verdict.* 

An  order  or  judgment  on  consent  cannot  be  appealed  from, 
not  coming  within  the  class  of  orders  by  which  the  party 
against  whom  it  is  made  may  be  said  to  be  aggrieved.^ 


^  Nathoobhoy  Mamdcus  v.  Mooljee  MadomdasSy  2  Moore  Ind.  App.  169. 

a  Tlie  East-India  Company  v.  Syed  Ally  Khan,  1  Knapp,  331  note. 

3  See  Minute  on  Appeals,  1  Morton^  61,  and  the  case  oiNathodboy  Ram^ 
dass  V.  Mooljee  Madorvdass,  2  Moore  Ind.  App.  169. 

*  Sreemutty  Sehoosaofidery  Dossee  v.  Sreemuity  Comulmoney  Dossee, 
1  Morton,  66. 

»  Rogober  Dyal  v.  The  East-India  Company,  1  Fulton,  146. 
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An  order  by  the  Supreme  Court  at  Madras,  made  at  its  own 
instance,  for  the  dismissal  of  the  Master  of  the  Court  for  alleged 
official  misconduct  in  the  taxation  of  a  bill  of  costs,  was  held  not 
to  be  an  appealable  grievance  within  the  Madras  Charter  of  Jus- 
tice ;  and  although  the  Supreme  Court  had  allowed  the  appeal, 
special  leave  to  appeal  was  granted  by  the  Queen  in  Coimcil/ 

By  all  the  Charters  of  the  Supreme  Courts,  those  Courts  possess 
absolute  power  to  allow  or  deny  an  appeal  in  criminal  cases.^ 

Appeals  from  the  Courts  of  Sudder  Dewanny  Adawlut 
to  the  Privy  Council  are  instituted,  and  the  procedure  in  India 
is  governed,  by  the  provisions  of  the  Regulations  as  modified  by 
the  Statutes,  the  Orders  in  Council,  and  the  Acts  of  the  Go- 
vernment of  India. 

Regulation  XVI.  of  1797  of  the  Bengal  code,  after  stating 
that  no  Rules  had  been  prescribed  by  the  21st  Geo.  III.  c.  70, 
respecting  the  admission  of  appeals  thereby  authorised,  esta- 
blished,  as  I  have  already  mentioned,  certain  rules  for  that  pur- 
pose. The  Madras  Regulation  VIII.  of  1818,  and  section  100 
of  the  Bombay  Regulation  IV.  of  1827,  subsequently  enacted 
similar  rules  to  those  promulgated  by  the  Bengal  Regulation. 
The  minimum  value  of  the  subject-matter  in  dispute,  in  all 
appeals  from  every  Court  in  India,  has  been  since  fixed,  by  the 
Order  in  Council  of  the  10th  April  1838,  at  the  sum  of  10,000 
Company's  rupees;  and  the  Act  of  Government  XI.  of  1839 
has  abolished  institution  fees  and  stamps  on  the  petitions  of 
appeals  and  transcripts  of  proceedings ;  with  these  exceptions 
(as  the  Bengal  Regulation  fixed  an  appealable  sum,  and  all  the 
Regulations  required  transcripts  to  be  written  on  stamped 
paper),  the  general  rules  of  procedure  enacted  by  the  Regula- 
tions above  mentioned  remain  in  force.  By  these  Rules,  so  far 
as  they  are  now  in  operation,  the  petition  of  appeal  must  be 

'  In  the  matter  of  Minchin^  4  Moore  Ind.  App.  220. 

s  This  was  decided  by  the  Supreme  Court  at  Bombay,  In  the  matter  of 
the  petition  of  the  wives  of  AUoo  Paroo^  Vol.  II.  of  this  work^  p.  384.  The 
decision  was  afterwards  confirmed  by  the  Judicial  Committee  of  the  Privy 
Council;  The  Queen  v.  Eduljee  Byramjeey  3  Moore  Ind.  App.  468;  and 
Hie  Queen  v.  AUoo  Paroo,  lb.  488. 
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presented  to  the  Chief  Civil  Court  within  six  months 
from  the  date  on  which  the  judgment  appealed  against  may 
have  been  passed  The  Court  may  order  their  judgment  to  be 
carried  into  execution,  taking  security  from  the  party  in  whose 
favour  the  decree  may  have  been  passed  to  abide  the  event  of 
the  appeal;  or  suspend  the  execution,  taking  the  like  security 
from  the  party  left  in  possession ;  but  in  all  cases  security  is  to 
be  given  by  the  appellants  to  the  satisfection  of  the  Sudder 
Dewanny  Adawlut,  for  the  payment  of  all  costs  likely  to  be 
incurred  by  the  appeal,  and  for  the  performance  of  the  final 
order  or  judgment  on  the  appeal;  the  appeal  to  be  declared 
admitted  on  receiving  such  security,  and  notice  to  be  given  to 
the  parties  to  prosecute  and  defend  the  same,  according  to  the 
established  mode  of  proceeding.  It  is  also  provided  by  these 
Regulations,  that,  in  aU  cases  wherein  the  Chief  Civil 
Court  may  admit  an  appeal  to  the  Sovereign  in  Council,  the 
Court  is  to  cause  two  copies  of  the  whole  of  the  proceedings 
and  evidence  to  be  prepared  in  English,  at  the  expense  of  the 
appellant,  and  transmitted  under  the  official  seal  and  signature 
of  the  Register  to  the  Governor-General  in  Council,  to  be  for- 
warded to  Her  Majesty  in  Council :  the  parties  are  also 
to  be  fiimished  with  other  copies  of  the  proceedings  on  applica- 
tion, provided  they  agree  to  pay  the  expense  of  preparing 
the  same;  and  copies  of  any  local  Regulations  under 
which  the  judgment  may  have  been  passed,  or  which  may 
have  been  referred  to,  are  to  accompany  the  proceedings. 
It  is  also  lastly  provided,  by  the  same  rules,  that  nothing  con- 
tained therein  shall  be  understood  to  bar  the  exercise  of  Her 
Majestys  pleasure  upon  all  appeals  to  her,  either  in  rejecting 
or  admitting  such  as  she  may  think  proper  jmder  the  Statute. 

By  the  Regulations  and  practice  of  the  Chief  Courts  of  Civil 
Judicature,  heavy  institution  fees  and  stamp  duties  on  petitions 
of  appeals,  and  the  transcripts  of  the  proceedings  and  evidence 
to  be  forwarded  to  the  Privy  Council,  were  formerly  imposed : 
these  were  abolished,  as  above  mentioned,  by  Act  XI.  of  1839, 
which  enacts  that  no  stamp  duty  or  institution  fee  shall  be  payable 
in  respect  of  any  proceeding  in  any  appeal,  or  in  respect  of  any 
paper,  or  copy  of  any  paper,  necessary  for  any  appeal  from  any 
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Court  of  the  East-India  Company  to  Her  Majesty  in  Council. 
This  Act  gives  a  most  effective  and  beneficial  relief  to  the 
Indian  appellant,  the  institution  fees  and  the  high  stamp  on  the 
petitions  of  appeal,  and  the  transcripts  of  proceedings  and 
evidence,  having  been  felt  to  be  an  exorbitant  tax  upon 
justice.  Another  useful  enactment  respecting  the  preparation 
of  copies  and  translations  of  proceedings  in  appeals  was  passed 
in  1844.  This  Act,  No.  II.  of  that  year,  provides,  that  in  all 
cases  of  appeals  to  the  Queen  in  Council  from  judgments 
delivered  by  the  Courts  of  Sudder  Dewanny  Adawlut  at  Fort 
William,  Fort  St.  George,  Bombay,  and  Allahabad  \  the 
expense  of  preparing  two  copies  of  all  the  proceedings  held, 
and  judgments  or  orders  given  in  the  case  appealed,  including 
the  whole  of  the  evidence  and  documents,  and  of  translating 
into  the  English  language  such  of  the  aforesaid  proceedings  as 
may  have  been  originally  drawn  out  in  the  country  languages, 
shall  be  defrayed  by  the  parties  prosecuting  the  appeal ;  and 
it  is  further  enacted,  that  the  Courts  of  Sudder  Dewanny 
Adawlut  are  empowered  and  required  to  cause  the  deposit  by 
the  appellant,  within'  the  time  allowed  for  the  ftimishing 
security  for  costs  of  appeal,  of  such  a  sum  as  shall  be  sujfficient 
to  cover  the  expense  of  making  the  two  aforesaid  copies ;  and 
when  such  deposit  shall  have  been  made,  and  not  till  then,  to 
declare  the  appeal  admitted,  and  to  give  notice  thereof  to  the 
appellant  and  respondent  respectively. 

It  haa,  I  believe,  always  been  the  practice  of  the  Courts  of 
Sudder  Dewanny  Adawlut  to  give  great  latitude  in  the 
admission  of  appeals  to  England,  but  of  course,  in  all  cases,  a 
salutary  controlling  power  has  been  exercised  by  the  Judges. 
By  Construction  No.  1102,  dated  the  18th  August  1837,  no 
appeal  can  lie  to  Her  Majesty  in  Coxmcil  from  the  orders 
passed  by  the  Court  in  Miscellaneous  cases ;  and  it  was  held^ 


'  The  Sadder  Dewanny  A.dawlut  at  Allahabad  was  the  Chief  Civil  Court 
established  for  the  North- Western  Provinces,  by  Beng.  Reg.  VI.  1831.  It 
has  been  since  removed  to  Agra,  by  Proclamation  of  the  Governor  General, 
under  section  3  of  the  same  Regulation. 

'  Sayycui  MahurnMod  Alt  Khan  v.  Nagar  Ara  Begum,  1  Sevestre,  113. 
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that  no  appeal  to  England  can  lie  from  an  interlocutory 
order;  the  words  "judgment,  decree,  or  decretal  order,"  in  the 
Order  in  Council  of  the  10th  April  1838,  clearly  referring 
to  decisions  or  judgments  passed  by  the  Court  in  regular  cases, 
and  not  in  any  way  to  interlocutory  orders. 

By  a  Rule  issued  by  the  Judicial  Committee  of  the  Privy 
Council,  in  accordance  with  the  7th  and  8th  Vict.  c.  69,  s.  11, 
on  the  12th  February  1845,  it  was  ordered,  that  when  any 
appeal  should  be  prosecuted  from  any  judgment  of  any  Court  in 
the  Colonies  or  Foreign  Settlements  of  the  Crown,  the  reasons 
given  by  the  Judges  of  such  Court,  or  by  any  of  such  Judges, 
for  or  against  such  judgment,  should  be,  by  the  Judge  or  Judges 
of  such  Court,  communicated  in  writing  to  the  Registrar  of 
such  Court,  or  other  officer,  whose  duty  it  is  to  prepare  and 
certify  the  transcript  record  of  the  proceedings  in  the  cause ; 
and  that  the  same  should  be  by  him  transmitted  to  the  Clerk 
of  Her  Majesty's  Privy  Council  at  the  same  time  when  the 
documents  and  proceedings  proper  to  be  laid  before  Her  Majesty 
in  Council  upon  the  hearing  of  the  appeal  are  transmitted.^ 

Such  are  the  Rules  establidied  by  the  Charters  and  Regula- 
tions. And,  to  sum  up,  the  method  of  proceeding  in  an  appeal 
in  India  is  as  follows : — Within  six  months  from  the  date  of  the 
judgment,  decree,  or  decretal  order  complained  of,  a  petition 
is  to  be  presented  to  the  Court  for  leave  to  appeal  to  Her 
Majesty  in  Council;  and  the  matter  in  dispute  being  of  the 
amoimt  of  10,000  Company's  rupees  at  least,  the  appeal  will 
be  granted  as  a  matter  of  right,  the  proper  security  for  costs 
being  perfected  as  provided  by  the  Charters  and  Regulations. 
The  securities  being  perfected,  and  the  appeal  admitted,  no 
further  proceeding  is  of  necessity  taken  by  the  parties ;  the 
selection  and  arrangement  of  the  documents  to  form  the 
transcript   record  to   be   sent  to  England   is   made   by  the 


'  It  seems  doubtful  whether  this  rule  applies  to  the  Courts  of  Sudder 
Dewanny  Adawlut  as  "Courts  in  the  Foreign  Settlements  of  the  Oronm,'* 
though  of  course  it  is  applicable  to  the  Supreme  Courts.  Mr.  Henry 
Reeve,  the  Appeal  Clerk  of  the  Privy  Council,  informs  me  that  he  has 
never  received  any  "reasons"  from  Sudder  Judges. 
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proper  officer  of  the  Court  whose  judgment  is  appealed  against, 
it  being  directed  that  the  Court  appealed  from  shall,  at  the  cost 
of  the  appellant,  certify  and  transmit  to  Her  Majesty  two  copies, 
in  the  English  language,  of  all  proceedings,  evidence,  judgments, 
decrees,  and  orders,  had  or  made  in  such  causes  so  appealed 
80  far  as  the  same  relate  to  the  matter  of  appeal :  such 
copies  to  be  certified  by  the  seal  of  the  Court.  These 
copies,  along  with  the  appeal,  are  transmitted  to  the  Privy  ' 
Council,  and  to  the  appellant^s  agent  in  England :  another 
copy  is  usually  furnished  to  the  respondent,  for  the  purposes 
of  the  appeal.  It  seems  that  when  once  the  appeal  has  been 
presented  in  the  Courts  in  India  it  cannot  be  withdrawn,  nor 
the  securities  for  costs  vacated  even  by  consent,  without  an 
order  to  that  eflFect  from  the  Queen  in  Council.  Nor  can  the 
sentence  be  executed,  or  other  proceedings  be  had  in  the 
cause,  without  security  being  given  for  the  judgment  to  be 
pronounced  on  the  appeal.^ 

All  questions  relative  to  the  amount,  sufficiency,  and 
reception  of  securities  for  costs  on  appeals,  are  to  be  decided 
upon  by  the  Court  in  India.  ^  The  mere  permission  to»  appeal, 
though  no  appeal  be  actually  tendered,  appears  to  put  a  stop 
to  the  jurisdiction  of  the  Courts  below ;  and  the  parties  cannot 
adjust  their  difierences  without  a  positive  order  obtained  on 
petition  from  Her  Majesty  in  Council  to  suspend  fiirther  pro- 
ceedings and  dismiss  the  appeal. 

It  would  be  difficult,  if  not  impossible,  for  one  who  has  not 
had  the  advantage  of  practising  in  the  Indian  Courts,  to  enter 
more  fully  into  the  details  of  the  practice  of  such  Courts 
respecting  the  institution,  admission,  and  transmission  of 
appeals  from  their  decisions  to  the  Privy  Council^;  these 
details  are  of  course  well  known  to  the  practitioner  in  India, 
and  I  therefore  pass  at  once  to  the  procedure  in  this  country, 

'  See  Maoqueen's  Appellate  Jurisdiction  of  the  House  of  Lords  and 
Privy  Council,  p.  708. 

'  Cambemon  y.  Egroignard,  1  Enapp,  251. 

'  Many  points  of  practice  regarding  appeals  to  England^  both  from  the 
Supreme  and  East-India  Company's  Courts,  will  be  found  in  the  decisions 
collected  under  the  title  ^' appeal '*  in  the  Digest. 
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trusting  that  the  information  contained  in  the  following  pages 
may  prove  both  interesting  and  useful  to  the  Indian  appellant. 

3.  Peocedurb  in  England. 

The  first  establishment  of  any  definite  Rules  of  practice 
strictly  applicable  to  Indian  appeals  in  this  country^  dates  from 
the  passing  of  the  3d  and  4th  Will.  IV.  c.  41,  in  August  1833, 
intituled  "An  Act  for  the  better  Administration  of  Justice  in  His 
Majesty^s  Privy  Council."  I  shall  proceed  to  give  an  abstract 
of  its  contents,  and  then  pass  in  review  the  Orders  in  Council, 
made  in  pursuance  of  the  said  Act,  and  the  subsequent  Statutes 
bearing  upon  the  subject  in  consideration.  All  these  Statutes 
and  Orders  relate  mainly  to  the  procedure  in  this  country, 
though  in  some  instances  they  are  merely  confirmatory  of  the 
Charters  and  Regulations  (as  for  instance  in  fixing  the  time  in 
which  an  appeal  may  be  preferred  in  India).  Where  they 
actually  rescind  the  Eules  contained  in  the  Charters  and  Re- 
gulations (as  by  fixing  a  different  value  of  the  matter  in  dispute 
necessary  for  the  admission  of  an  appeal)  such  rescission  has 
been  already  noticed. 

The  3d  and  4th  Will.  IV.  c.  41,  s.  1,  provided  that  the  Presi- 
dent for  the  time  of  His  Majesty's  Privy  Council,  the  Lord  High 
Chancellor  of  Great  Britain  for  the  time  being,  and  such  of  the 
members  of  His  Majesty's  Privy  Coxmcil  as  should  from  time 
to  time  hold  any  of  the  Offices  following,  that  is  to  say,  the 
Office  of  Lord  Keeper  or  First  Lord  Commissioner  of  the  Great 
Seal  of  Great  Britain,  Lord  Chief  Justice  or  Judge  of  the  Court 
of  King's  Bench,  Master    of  the   Rolls,  Vice-ChanceUor  of 
England,  Lord  Chief  Justice  or  Judge  of  the  Court  of  Common 
Pleas,  Lord  Chief  Baron  or  Baron  of  the  Court  of  Exchequer, 
Judge  of  the  Prerogative  Court  of  the  Lord  Archbishop  of 
Canterbury,  Judge  of  the  High  Court  of  Admiralty,  and  Chief 
Judge  of   the   Court  in  Bankruptcy,   and  also  all  persons 
members  of  His  Majesty's  Privy  Council,  who  should  have  been 
President  thereof,  or  held  the  Office   of  Lord  Chancellor  of 
Great  Britain,  or  should  have  held  any  of  the  other  Offices  above 
mentioned,  should  form   a   Committee   of  His  Majesty's  said 
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Privy  Council,  and  should  be  styled  "The  Judicial  Committee 
of  the  Privy  Council :''  provided,  nevertheless,  that  it  should  be 
lawful  for  His  Majesty  from  time  to  time,  as  and  when  he 
should  think  fit,  by  his  Sign  Manual  to  appoint  any  two  other 
persons,  being  Privy  Councillors,  to  be  members  of  the  said 
Committee.     It  was  also  enacted  by  the  3d  section   of  the 
same  Act,  that  all  appeals,  or  complaints  in  the  nature   of 
appeals,  which,  by  virtue  of  any  law,  statute,  or  custom,  might ' 
be  brought  before  His  Majesty  in  Council,  from  or  in  respect  of 
the  determination,  sentence,  rule,  or  order,  of  any  Court,  Judge, 
or  Judicial  Officer,  and  that  all  such  appeals  then  pending  or 
unheard,  should  be  referred  by  His  Majesty  to  the  said  Judicial 
Committee,  and  a  report  or  recommendation  thereon  should 
be  made  to  His  Majesty  in  Council  for  his  decision  thereon,  as 
theretofore  had  been  the  custom  in  references  of  a  like  nature. 
The  succeeding  sections  of  the  Act  successively  provided, 
amongst  other  things,  that  evidence  might  be  taken  vivd  voce 
or  upon  written  depositions ;  that  the  Committee  might  order 
any  particular  witnesses  to  be  examined  as  to  any  particular 
facts,  and   might    remit    causes    for   rehearing,   and*   direct 
additional  or  rejected  evidence  to  be  taken,  and  that  on  such 
remitting  the  King  might  direct  feigned  issues  to  be  taken  in 
any  Courts  in  His  Majesty^s  dominions  abroad ;  that  every  wit- 
ness should  be  examined  on  oath,  and  be  Uable  to  punishment 
for  perjury,  and  that  the  said  Judicial  Committee  might  direct 
new  trials  of  issues;  that  certain  powers  given  to   certain 
Courts,  and  provisions  made  by  the  13th  Geo.  III.  c.  63,  and 
the  1st  WilL  IV.  c.  22,  for  the  examination  of  witnesses  by 
commission  upon  interrogatories  or  otherwise,  should  extend  to 
and  be  exercised  by  the  said  Judicial  Committee;  that  the 
costs  of  any  appeal,  or  matter,  or  issue  referred  to  or  directed 
by  the  Judicial  Committee,  should  be  in  the  discretion  of  the 
said  Committee,  and  taxed  by  the  Registrar ;  that  the  orders 
or  decrees  made  by  His  Majesty  in  pursuance  of  the  direction 
of  the  said  Judicial  Committee  should  be  enrolled;   that  a 
Registrar  should  be  appointed  by  the  King,  to  whom  matters 
should  be  referred  in  the  same  manner  as  they  are  referred  by 
the  Court  of  Chancery  to  a  Master;  that  the  attendance  of 
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witnesses  and  production  of  any  deeds,  evidences,  or  writings, 
should  be  compelled  by  subpcsna  ;  that  the  time  for  appealing 
should  be  the  same  as  then  existing  by  any  law  or  usage,  or, 
subject  to  any  chartered  or  constitutional  right  of  any  Colony 
or  Plantation  in  the  absence  of  such  law  or  usage,  within  such 
time  as  His  Majesty  in  Council  should  order ;  and  that  the  de- 
crees for  Courts  abroad  should  be  carried  into  effect  as  directed 
by  His  Majesty  in  Council.  By  the  22d  section  of  the  same 
Act  it  was  provided,  that  as  various  appeals  had  been  admitted 
by  the  Courts  of  Sudder  Dewanny  Adawlut  at  the  three  Pre- 
sidencies, and  the  transcripts  of  the  proceedings  had  been  from 
time  to  time  transmitted  to  the  Privy  Council  Office,  but  the 
suitors  had  not  taken  the  necessary  measures  to  bring  on  the 
same  to  a  hearing.  His  Majesty  in  Council  might  direct  the 
East-India  Company  to  bring  appeals  from  the  Sudder  Dewanny 
Adawluts  of  the  three  Presidencies  to  a  hearing,  and  to  appoint 
Agents  and  Counsel  for  the  different  parties  in  such  appeals, 
and  make  such  orders  for  the  security  and  payment  of  costs  as 
His  Majesty  in  Council  should  think  fit ;  and  that  such  appeals 
should  be  heard  and  reported  to  His  Majesty  in  Council,  and 
determined  in  the  same  manner,  and  the  decrees  of  His 
Majesty  in  Council  were  to  have  the  same  force  and  effect, 
as  though  the  same  had  been  brought  to  a  hearing  by  the 
direction  of  the  parties  appealing  in  the  usual  course  of  pro- 
ceeding. It  was,  however,  provided,  that  such  last-mentioned 
powers  should  not  extend  to  any  appeals  from  the  said  Courts 
of  Sudder  Dewanny  Adawlut,  other  than  appeals  in  which  no 
proceedings  had  been  or  should  thereafter  be  taken  in  Eng- 
land, on  either  side,  for  a  period  of  two  years  subsequent  to 
the  admission  of  the  appeal  by  such  Court  of  Sudder  Dewanny 
Adawlut.  This  22d  section  was  repealed  by  the  8th  and 
9th  Vict.  c.  30,  as  will  be  presently  seen.  By  the  23d  section, 
the  death  of  any  of  the  parties  interested  in  any  appeal  was 
not  to  affect  any  order  made ;  but  in  all  cases  where  any 
such  appeal  had  been  withdrawn  or  discontinued,  or  any  com- 
promise made  before  the  hearing  thereof,  the  determination 
of  the  Committee  was  declared  to  be  of  no  effect.  The  24th 
section  empowered  His  Majesty  in  Council  to  make  rules  and 
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orders  for  regulating  the  mode,  form,  and  time  of  appeal  to  be 
made  from  the  decisions  of  the  Sudder  Dewanny  Adawluts, 
and  any  other  Courts  of  Judicature  in  India,  and  for  the 
prevention  of  delays  in  making  or  hearing  such  appeals,  and 
as  to  the  expenses  and  the  amount  of  the  property  in  respect 
of  which  the  appeal  might  be  made.  By  the  30th  section  it 
was  enacted  that  two  members  of  the  Privy  Council,  who 
should  have  held  the  office  of  Judge  in  the  East  Indies  or  any 
of  His  Majesty's  dominions  beyond  the  seas,  might  attend  the 
sittings  of  the  Judicial  Conmiittee  of  the  Privy  Council  as 
Assessors,  but  without  votes,  at  a  salary  of  400/.  a  year. 
These  appointments  are  at  present  vacant. 

Three  Orders  in  Council  were  made  in  the  year  1833, 
under  the  24th  section  of  the  preceding  Act.  By  the  first, 
dated  the  4th  September,  it  was  ordered  that  the  East-India 
Company  should  bring  to  a  hearing  before  the  Judicial 
Conmiittee  of  the  Privy  Council  all  the  cases  of  appeal 
mentioned  in  a  Ust  qj)pended  to  the  said  Order,  the  same 
being  appeals  from  Courts  of  Sudder  Dewanny  Adawlut  in  the 
East  Indies,  in  which  no  proceedings  had  been  taken  in 
England,  on  either  side,  for  a  period  of  two  years  subsequent 
to  the  admission  of  the  said  appeals  respectively.  The  list 
referred  to  contained  eighteen  cases  from  Bengal,  ten  from 
Madras,  and  fifteen  from  Bombay.  The  second  Order,  dated 
the  18th  November,  gave  further  directions  in  pursuance  of 
the  said  Act,  and  ordered  that  the  said  East-India  Company 
should  appoint  Agents  and  Counsel,  when  necessary,  for  the 
different  parties  in  the  appeals  mentioned  in  the  said  list,  to 
transact  and  do  all  things  as  had  been  usual  by  Agents  ^nd 
Counsel  for  parties  in  appeals  to  His  Majesty  in  Council,  from 
the  colonies  or  plantations  abroad.  The  third  Order,  of  the 
same  date  as  the  preceding  one,  directed  that  the  said 
Company  should  be  entitled  to  demand  payment  of  their 
reasonable  costs  of  bringing  appeals  to  hearing  by  virtue  of  the 
said  Act,  to  such  an  amount  and  from  such  parties,  and  should 
have  such  lien  for  the  said  costs  upon  all  monies,  lands,  goods, 
and  property  whatsoever,  and  upon  all  deposits  which  might 
have  been  made,  and  all  securities  which   might  have  been 


cxxxviii  introductkJn.  • 

given  in  respect  of  such  appeals,  as  the  Judicial  Committee  of 
the  Privy  Council  should  direct. 

Under  the  same  Act  His  Majesty  did,  by  his  Order  in 
Council,  dated  the  16th  January  1836,  approve  certain  Bules  for 
the  regulation  and  conduct  of  appeals,  and  amended  a  portion 
thereof  by  another  Order  of  the  10th  August  in  the  same  year; 
the  Rules  contained  in  these  Orders  were,  however,  never  acted 
upon,  and  they  were  cancelled  and  rescinded  by  Her  present 
Majesty  in  Council,  by  an  Order  dated  the  10th  April  1838, 
which  substituted  other  Rules  and  Regulations  applicable  to 
Indian  appeals. 

By  this  last-mentioned  Order  it  was  provided — 

"1.  That  from  and  after  the  3l8t  day  of  December  next,  no 
appeal  to  Her  Majesty,  her  heirs  and  successors  in  Council, 
shall  be  allowed  by  any  of  Her  Majesty's  Supreme  Courts  of 
Judicature  at  Fort  William  in  Bengal,  Fort  St.  George, 
Bombay,  or  the  Court  of  Judicature  of  Prince  of  Wales'  Island, 
Singapore,  and  Malacca,  or  by  any  of  the  Courts  of  Sudder 
Dewanny  Adawlut,  or  by  any  other  Courts  of  Judicature  in 
the  territories  under  the  Government  of  the  East-India 
Company,  unless  the  petition  for  that  purpose  be  presented 
within  six  calendar  months  from  the  day  of  the  date  of  the 
judgment,  decree,  or  decretal  order  complained  of,  and  unless 
the  value  of  the  matter  in  dispute  in  such  appeal  shall  amount 
to  the  sum  of  10,000  Company's  rupees  at  least;  and  that, 
from  and  after  the  said  31st  day  of  December  next,  the 
limitation  of  £5000  sterling  heretofore  existing  in  respect  of 
appeals  from  the  Presidency  of  Fort  William  in  Bengal,  shall 
wholly  cease  and  determine. 

^'2.  That  in  all  cases  in  which  any  of  such  Courts  shall  adnut 
an  appeal  to  Her  Majesty,  her  heirs  and  successors  in  Council, 
it  shall  specially  certify  on  the  proceedings  that  the  value  of 
the  matter  in  •  dispute  in  such  appeal  amounts  to  the  sum  of 
10,000  Company's  rupees  or  upwards,  which  certificate  shall 
be  deemed  conclusive  of  the  fact,  and  not  be  liable  to  be 
questioned  on  such  appeal  by  any  party  to  the  suit  appealed. 

"3.  Provided  nevertheless,  that  nothing  herein  contained 
shall  extend,  or  be  construed  to  extend,  to  take  away,  diminish. 
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or  derogate  from  the  undoubted  power  and  authority  of  Her 
Majesty,  her  heirs  and  successors  in  Council,  upon  the  petition 
at  any  time  of  any  party  aggrieved  by  any  judgment,  decree, 
or  decretal  order  of  any  of  the  aforesaid  Courts,  to  admit  an 
appeal  therefrom  upon  such  other  terms,  and  upon  and  subject 
to  such  other  limitations,  restrictions,  and  regulations,  as  Her 
Majesty,  her  heirs  and  successors,  shall  in  any  such  special  case 
think  fit  to  prescribe. 

"  4.  That  on  the  arrival  of  the  transcripts  of  proceedings  in 
an  appeal  to  Her  Majesty,  her  heirs  and  successors  in  Council, 
from  any  of  the  said  Courts  of  Sudder  Dewanny  Adawlut,  or 
any  other  Courts  in  the  East  Indies  constituted  by  the  East- 
India  Company  or  any  of  their  Governments  from  which  an 
appeal  lies  to  Her  Majesty  in  Council,  such  officer  of  the  East- 
India  Company  as  the  Court  of  Directors  of  the  said  Company 
shall  from  time  to  time  appoint,  shall  forthwith  give  notice 
to  the  Clerk  of  the  Council  thereof,  stating,  at  the  same  time, 
the  names  of  the  parties  to  the  appeal,  and  the  date  of  the 
decree  appealed  from,  and  that  such  notice  shall  be  duly  regis- 
tered in  the  Council  Office. 

''5.  That  the  said  transcripts  and  proceedings  shall  be  kept 
at  the  East-India  House,  or  at  such  other  convenient  place 
within  the  cities  of  London  or  Westminster  as  the  said  Court 
of  Directors  shall  from  time  to  time  appoint;  the  agents 
respectively  conducting  and  defending  such  appeals  in  this 
country,  being  at  liberty  to  take  all  the  necessary  copies  and 
extracts  from  the  said  proceedings,  and  to  examine  the  same 
from  time  to  time ;  and  it  shall  be  the  duty  of  such  Officer,  by 
himself  or  his  sufficient  deputy,  to  produce  the  original  tran- 
scripts before  the  Judicial  Committee,  upon  the  hearing  of  such 
appeal,  upon  due  notice  for  that  purpose  previously  given,  and 
upon  all  other  occasions  when  thereunto  required  by  the  Privy 
Council  or  the  Judicial  Committee. 

"  6.  That  in  default  of  the  petition  of  appeal  of  the  appellants 
being  lodged  in  the  Council  Office  within  three  calendar  months 
from  the  Registration  of  the  arrival  of  such  transcripts,  or  in  de- 
fault of  the  appellant's  case  being  carried  in  within  one  year  from 
the  time  of  such  Registration,  the  respondent  shall  be  entitled  in 
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either  case  to  move  to  dismiss  the  appeal  for  want  of  pro- 
secution; and  in  the  event  of  the  respondent's  not  bringing 
in  his  case  within  one  year  from  the  time  of  such  Registration, 
the  appellant  shall  be  entitled  to  apply  to  have  the  case  heard 
ex-parte" 

In  the  month  of  July  1843  was  passed  the  6th  and  7th  Vict, 
c.  i38,  intituled  "An  Act  to  make  fiu1;her  Regulations  for  the 
facilitating  the  hearing  Appeals  and  other  matters  by  the  Judi- 
cial Committee  of  the  Privy  Council."  This  Act  relates 
principally  to  appeals  from  the  Ecclesiastical  and  Admiralty 
Courts ;  but  it  also  enacted  generally  as  regards  appeals,  that 
they  might  be  heard  by  not  less  than  three  members  of  the 
Judicial  Committee,  and  that  they  should  be  conducted  with 
reference  to  manner  and  form,  subject,  however,  to  the  Rules 
from  time  to  time  made  by  the  Judicial  Committee,  as  if 
appeals  in  the  same  causes  had  been  made  to  the  Queen  in 
Chancery,  the  High  Court  of  Admiralty,  or  the  Lords  Commis- 
sioners of  Appeals  in  Prize  Causes.  The  12th  section  of  this 
Act  provided,  that  all  costs,  as  well  of  defending  any  decree  or 
sentence  appealed  from  as  of  prosecuting  any  appeal,  or  in  any 
manner  intervening  in  any  cause  of  appeal,  and  all  costs  in  the 
Court  below,  and  the  costs  of  opposing  any  matter  referred  to 
the  Judicial  Committee,  and  the  costs  of  all  such  issues  as 
should  be  tried  by  direction  of  the  said  Judicial  Committee 
respecting  any  appeal,  should  be  awarded  by  the  Judicial  Com- 
mittee, and  taxed  as  provided  by  the  3d  and  4th  Will.  IV. 
c.  41.  The  15th  section  empowered  the  Judicial  Com- 
mittee to  make  rules,  orders,  and  regulations,  respecting  the 
practice  and  mode  of  proceeding  in  all  appeals,  and  from 
time  to  time* to  repeal  or  alter  such  rules,  orders,  or  regula- 
tions; provided  always  that  no  such  rules,  orders,  or  regu- 
lations, should  be  enforced,  until  approved  of  by  Her  Majesty 
in  Council. 

The  7th  and  8th  Vict.  c.  69,  was  passed  in  the  year  1844, 
for  the  purpose  of  amending  the  3d  and  4th  Will.  IV.  c.  41, 
and  extending  the  jurisdiction  and  powers  of  the  Judicial 
Committee.  This  Act  made  but  Uttle  alteration  as  regards 
Indian   appeals;    among   other   things,   it   enacted   that  Her 
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Majesty  by  Order  in  Council,  might  provide  for  the  admission 
of  an  appeal  from  any  British  Colony  or  Possession  abroad, 
although  there  should  not  be  a  Court  of  Error  or  Appeal  in 
such  Colony  or  Possession,  and  might  amend,  alter,  or  revoke 
such  Orders.  By  the  9th  section  of  this  Act  the  Judicial 
Committee  were  empowered  to  proceed  to  the  hearing  and  re- 
porting of  appeals,  the  petition  of  which  should  be  presented 
and  duly  lodged  with  the  Clerk  of  the  Privy  Council,  without 
any  special  order  of  reference.  By  the  10th  section  the 
Judicial  Committee  were  empowered  to  require  notes  of  evi- 
dence to  be  taken  in  the  Courts  of  any  Colony,  or  Foreign 
Settlement,  or  Foreign  Dominion  of  the  Crown;  and  the  11th 
section  provided  that  the  Judicial  Committee  might  make  rules, 
to  be  binding  upon  such  Courts,  requiring  the  Judges'  notes  of 
evidence,  and  of  the  reasons  given  by  the  Judges  of  such 
Courts,  for  or  against  the  judgment  pronounced.^ 

Nothing  was  specially  provided  in  these  two  last  Acts 
for  the  regulation  of  Indian  appeals,  and  all  the  earlier  pro- 
ceedings were  taken  according  to  the  3d  &  4th  Will.  IV.  c.  41, 
and  the  Order  in  Council  of  the  16  th  April  1838;  but  when 
the  old  appeals  had  been  for  the  most  part  heard,  it  was  deter- 
mined to  take  the  matter  out  of  the  hands  of  the  East-India 
Company,  and,  in  appeals  from  the  Sudder  Dewanny  Adawluts, 
admitted  by  such  Courts  after  the  1st  January  1846,  to  leave 
the  appellants  in  India  to  appoint  Agents  and  Counsel 
in  England  to  conduct  their  causes.  For  this  purpose  the 
8th  &  9th  Vict.  c.  30,  was  passed  in  1845,  and  it  is  under 
this  Act  that  appeals  are  now  instituted,  reserving  of  course 
with  regard  to  their  admission  and  the  procedure,  such 
portions  of  the  previous  Statutes  and  orders  as  are  not 
repealed^  and  relate  generally  or  specifically  to  appeals 
from  India. 

I  give  this  Act  verbatim,  as  it  is  important  and  of  no  great 
length. 

'  See  supra,  p.  cxxxii,  for  the  Rule  promulgated  in  pursuance  of  this  Act. 

*  The  8th  &  9th  Vict  c.  90,  specially  repeals  the  22d  section  of  the 
3d  &  4th  Will.  IV .  c.  41,  and,  virtually,  Rules  4,  5,  and  6,  of  the  Order  in 
Council  of  the  10th  AprU  1838. 
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cxlii  intboductkJn.  • 

''An  Act  to  amend  an  Act  passed  in  the  Third  and  Fourth 
Years  of  the  Reign  of  His  late  Majesty  King  William  the 
Fourth,  intituled  An  Act  for  the  better  Administration  of 
Justice  in  His  MoQesiys  Privy  Council. 

[30th  June  1845.] 

"Whereas  by  an  Act  passed  in  the  Session  held  in  the  third 
and  fourth  years  of  the  reign  of  His  late  Majesty  King  William 
the  Fourth,  intituled  An  Act  for  the  better  Administration  of 
Justice  in  His  Majesty's  Privy  CouncUy  after  reciting  that 
variojis  appeals  to  His  Majesty  in  Council  from  the  Courts  of 
Sudder  Dewanny  Adawlut  at  the  several  Presidencies  of 
Calcutta^  Madras^  and  Bombay,  in  the  East  Indies,  had 
been  admitted  by  the  said  Courts,  and  the  transcripts  of 
the  proceedings  in  appeal  had  been  from  time  to  time  trans- 
mitted under  the  seal  of  the  said  Courts  through  the  East- 
India  Company,  then  called  the  United  Company  of  Merchants 
of  England  trading  to  the  East  Indies,  to  the  Office  of  His 
Majesty's  Privy  Council,  but  that  the  suitors  in  the  causes  so 
appealed  had  not  taken  the  necessary  measures  to  bring  the 
same  to  a  hearing,  it  was  enacted  that  it  should  be  lawftd  for 
His  Majesty  in  Council  to  give  such  directions  to  the  said 
Company  and  other  persons,  for  the  purpose  of  bringing  to  a 
hearing  before  the  Judicial  Committee  of  the  Privy  Council 
the  several  cases  appealed  or  thereafter  to  be  appealed  to  His 
Majesty  in  Council,  from  the  several  Courts  of  Sudder  Dewanny 
Adawlut  in  the  East  Indies,  and  for  appointing  Agents  and 
Counsel  for  the  diflFerent  parties  in  such  appeals,  and  to  make 
such  Orders  for  the  security  and  payment  of  the  costs  thereof 
as  His  said  Majesty  in  Council  shoijd  think  fit,  and  thereupon 
such  appeals  should  be  heard  and  reported  on  to  His  Majesty 
in  Council,  and  should  be  by  His  Majesty  in  Council  deter- 
mined, in  the  same  manner,  and  the  Judgments,  Orders,  and 
Decrees  of  His  Majesty  in  Council  thereon  should  be  of  the 
same  force  and  eflfect,  as  if  the  same  had  been  brought  to  a 
hearing  by  the  direction  of  the  parties  appealing,  in  the  usual 
course  of  proceeding:  provided  always,  that  such  last-men- 
tioned powers  should  not  extend  to  any  appeals  from  the  said 
Courts  of  Sudder  Dewanny  Adawlut,  other  than  appeals  in 
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which  no  proceedmgs  then  had  been  or  should  thereafter  be 
taken  in  England  on  either  side  for  a  period  of  two  years  sub- 
sequent to  the  admission  of  the  appeal  by  such  Court  of  Sud- 
der  Dewanny  Adawlut :  And  whereas  by  certain  Orders  in 
Council  made  under  certain  powers  contained  in  the  said  Act, 
provision  is  made  for  registering  in  the  Council  Office  the 
arrival  in  this  country  of  the  transcripts  of  the  proceedings  in 
appeals  from  the  said  Courts :  And  whereas  it  is  considered 
advisable  that  the  said  Act  should  be  amended  in  manner 
hereinafter  mentioned  :  Be  it  therefore  enacted  by  the  Queen^s 
Most  Excellent  Majesty,  by  and  with  the  advice  and  cflnsent 
of  the  Lords  spiritual  and  temporal,  and  Commons,  in  this  pre- 
sent Parliament  assembled^  and  by  the  authority  of  the  same, 
that  the  hereinbefore  recited  provisions  of  the  said  Act  shall  not 
apply  to  the  case  of  an  appeal  which  shall  be  admitted  by  any 
of  the  said  Courts  of  Sudder  Dewanny  Adawlut  after  the  first 
day  of  January  one  thousand  eight  hundred  and  forty-six. 

"II.  And  be  it  enacted,  that  any  appeal  to  be  admitted  by 
any  of  the  said  Courts  of  Sudder  Dewanny  Adawlut  after  the 
said  first  day  of  January  one  thousand  eight  hundred  and 
forty-six  shall  be  considered  and  be  held  to  be  abandoned  and 
withdrawn  by  consent  of  the  parties  thereto,  unless  some  pro- 
ceedings shall  be  taken  in  England  in  the  same  by  one  or 
more  of  the  parties  thereto  within  two  years  after  Registration 
at  the  Council  Office  of  the  arrival  of  the  transcript ;  and  any 
such  appeal  as  aforesaid  shall  be  held  to  be  abandoned  and  with- 
drawn in  like  manner  under  any  other  circumstances  which 
Her  Majesty  in  Council  may  from  time  to  time  by  any  Orders 
or  Rules  in  that  behalf  direct  to  be  taken  and  considered  as  a 
withdrawal  thereof;  and  the  East-India  Company  are  hereby 
required  from  time  to  time  to  ascertain  and  certify  to  the  pro- 
per Courts  in  the  East  Indies  all  appeals  which  may  from 
time  to  time  become  abandoned  and  dropped  under  the  pro- 
visions of  this  clause." 

Under  these  Statutes  and  Orders,  passed  since  the  esta- 
blishment of  the  Judicial  Committee  by  the  3d  &  4th  Will.  IV. 
c.  41,  the  ordinary  course  of  proceeding  is  as  follows:  the 
general  rules  relating  to  appeals  from  the  Plantations,  Colonies, 
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and  Settlements  abroad,  being  applicable  to  Indian  appeals 
when  they  are  not  specially  otherwise  regulated.^ 

As  a  matter  of  course,  no  appeal  will  be  admitted  by  the 
Judicial  .Committee  which  does  not  come  within  the  restric- 
tions of  the  Statutes  and  Orders.  With  regard  to  the  amount 
in  dispute,  no  consolidation  of  suits  will  be  allowed ;  and 
in  one  instance,  ^here  two  suits  had  been  brought  for  sums 
due  on  the  same  account,  each  of  which  was  under  the  legal 
appealable  amount,  it  was  held,  in  opposition  to  the  opinion 
of  the  Sudder  Dewanny  Adawlut,  that  such  suits  could  not  be 
consoKdated  for  the  purpose  of  appeal,  though  the  original 
severance  of  them  was  contrary  to  the  plaintiflF's  instructions, 
and  the  aggregate  amount  exceeded  the  requisite  sum.^ 

On  the  arrival  of  the  transcript  it  is  to  be  duly  registered 
in  the  Privy  Council  Office ;  and,  by  a  recent  direction  of  the 
Judicial  Committee,  the  original  transcript  is  to  be  deposited 
in  the  custody  of  the  Clerk  of  Appeals  in  that  department, 
where  copies  of  these  documents  may  be  obtained  by  the 
Solicitors  conducting  these  appeals,  on  payment  of  the  sta- 
tioner's charges  for  copying.  This  having  been  done,  the  Agent 
of  the  appellant  has  first  to  prepare  and  lodge  the  petition  of 
appeal  in  the  Privy  Council  Office,  and  a  memorandum  of  the 
lodgment  will  be  made  by  the  proper  Officer.  This  petition 
may  be  engrossed  on  paper,  and  need  not  be  signed  either  by 
Counsel  or  Solicitor,  the  mere  endorsement  of  the  Solicitor's 
name  on  the  back  of  the  appeal  being  considered  sufficient 
without  any  signature.  The  Solicitor  of  an  appeal  before 
the  Judicial  Committee  cannot  be  changed  without  a  direct 
application  from  the  party,  or  from  his  Attorney  duly  au- 
thorised. 

Although  the  Courts  in  India  should  have  admitted  a  party  to 
appeal  in  England,  in/ormd  pauperis,  it  seems  that  the  appellant 


*  For  the  following  account  of  the  procedure  I  have  relied  in  a  great 
measure  upon  Mr.  Macqueen's  valuable  work  already  mentioned,  and  I 
here  beg  to  acknowledge  the  obligation. 

*  Moqfii  Mohuvimtid  Ubdoollah  v.  Baboo  Mootechund,  1  Moore  Ind. 
App.  363. 
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ought  to  make  a  special  application  to  the  Queen  in  Council 
for  leave  to  prosecute  such  appeal  in  formd  pauperis} 

The  time  limited  by  the  8th  and  9th  Vict.  c.  30  for  present- 
ing appeals  from  the  Courts  of  Sudder  Dewanny  Adawlut  in  the 
Privy  Council  Office,  is,  as  we  have  seen,  two  years  from  the 
date  of  the  registration  at  the  Council  Office  of  the  arrival  of  the 
transcript,  after  which  time,  if  no  proceedings  have  been  taken 
by  any  of  the  parties,  the  appeal  shall  be  held  to  be  abandoned. 
Under  especial  circumstances,  however,  the  Judicial  Com- 
mittee will  permit  an  appeal  not  entered  within  the  limited 
period,  to  be  entered,  upon  a  statement  by  petition  to  the 
Queen  of  the  cause  of  delay,  verified  by  an  affidavit ;  and  where 
an  appeal  had  been  dismissed  for  want  of  prosecution,  no  step 
having  been  taken  in  it  for  ten  years,  it  was  restored,  upon 
petition  to  the  King  in  Council,  the  appellant  paying  the  costs 
of  dismissal  and  restoration,  it  appearing  that  the  appellant 
was  ignorant  of  the  proceedings  necessary  to  be  taken  in  this 
country,  and  that,  though  after  a  lapse  of  years,  he  had  in- 
structed a  commercial  house  in  Calcutta  to  prosecute  the  appeal, 
but  whose  agent  in  England  having  become  insolvent,  no  pro- 
ceedings had  been  taken  to  bring  the  case  to  a  hearing.* 

It  seems  that  according  to  the  Statutes  and  Orders  in 
Coimcil,  when  once  an  appeal  from  a  decision  of  the  Supreme 
Courts  in  India  has  been  admitted  and  transmitted  to  this 
country,  no  lapse  of  time  is  sufficient  to  entitle  the  respondent 
to  have  the  appeal  dismissed.  But  if  no  petition  of  appeal  have 
been  lodged  within  a  year  and  a  day  from  the  date  of  the 
judgment  of  a  Supreme  Court  appealed  from,  the  respondent 
may  move  to  dismiss  the  appeal  for  non-prosecution. 

On  the  respondent  appearing  to  answer,  the  Clerk  of  Appeals 
enters  a  memorandum  of  his  appearance  in  the  Privy  Council 
Office.  Both  parties  then,  supposing  the  respondent's  appear- 
ance be  voluntary,  proceed  to  prepare  printed  cases  stating 
their  claims,  and  setting  out  the  circumstances  of  the  case, 
together  with  their  reasons  why  the  decision  of  the  Court 
below  should  be  affirmed  or  reversed.     These  printed  cases 

*  Munni  Ram  Awaaty  v.  Sheo  Chum  Awasty,  4  Moore  Ind.  App.  114. 
^  Rajah  Deedar  Houein  r.  Ranee  Zuhooroonisa,  2  Moore  Ind.  App.  441 . 
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are  signed  by  Counsel,  and  forty  copies  are  required  to  be 
lodged  under  seal  in  the  Privy  Council  Office.  Extra  copies 
are  of  course  required  by  the  Counsel  and  Solicitors,  and  for 
reference. 

In  all  appeals  from  India  it  has  been  usual,  and  indeed  has 
been  found  necessary,  to  print  an  Appendix  containing  all  the 
pleadings  in  the  Courts  below,  together  with  the  evidence  and 
such  documents  and  explanatory  matter  as  are  thought  requi-  . 
site  for  the  elucidation  of  the  case.  The  Appendix  should  be 
accompanied  by  an  Index,  shewing  what  papers  transmitted  to 
England  in  the  transcript  have  been  printed  in  the  Appendix, 
and  pointing  out  such  as  have  been  omitted  as  imimportant. 

These  Appendices  are  now  required  to  be  joint  by  the  fol- 
lowing Order  in  Council,  issued  by  the  Judicial  Committee  on 
the  3d  July  1838:— 

"  The  Lords  of  the  Judicial  Committee  were  this  day  pleased 
to  order,  that  all  printed  cases  of  appeals  lodged  at  the 
Coimcil  Office  which  have  an  Appendix  appended,  shall  be 
accompanied  with  a  joint  Appendix  of  the  documents,  or  other 
papers  referred  to  in  the  cases  of  the  parties ;  and  that  no  party 
shall  be  entitled  to  set  down  his  cause  for.  hearing  upon  lodging  a 
separate  Appendix,  unless  it  be  accompanied  by  an  affidavit  of 
the  refusal  of  the  opposite  party  to  unite  in  a  joint  Appendix.'' 

There  is  no  stipulated  time  for  lodging  the  printed  cases; 
but  it  is  a  rule  that  the  party  (whether  appellant  or  respon- 
dent) who  first  deposits  his  printed  case  in  the  Council  OfiBce, 
is  entitled  to  obtain  an  order  requiring  his  opponent  to  lodge 
his  printed  case  within  one  month  from  the  date  of  service  of 
the  order. 

At  the  end  of  the  month  a  peremptory  order  may  be  ob- 
tained, on  affidavit  of  service  of  the  first  order  and  the  non- 
compliance therewith,  requiring  the  delivery  of  the  printed 
case  peremptorily  within  a  fortnight  from  the  service  of  such 
peremptory  order ;  and  this  last  order  not  having  been  attended 
to,  the  party  who  has  lodged  his  case  and  obtained  and  served 
the  peremptory  ordjer,  may,  on  application  for  that  purpose, 
have  the  cause  set  down  for  hearing  ex-parte.  This  enables 
the  party  obtaining  and  serving   such  peremptory  order    to 
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be  heard  ex-parte  in  his  turn,  according  as  t^e  appeal  is  set 
down  in  the  canse  list. 

By  an  Order  in  Council  dated  the  23d  February  1828,  appeals 
are  ordered  to  take  precedence  according  to  the  order  in  which 
they  are  ready  for  hearing,  and  not  according  to  the  order  in 
which  the  first  printed  case  is  lodged  upon  each  appeal. 

An  appeal  having  been  set  down  to  be  heard  eoc-parte  does 
not  foreclose  the  other  party,  for  should  he  lodge  his  printed 
case  within  a  reasonable  time  before  the  day  appointed  for 
hearing  the  appeal,  he  will  not  be  excluded;  in  the  event, 
however,  of  his  delaying  to  lodge  his  printed  case  so  long  as 
to  interfere  with  the  proper  distribution  of  the  copies  among 
the  members  of  the  Court,  the  hearing  will  be  postponed  to 
the  next  sitting  of  the  Judicial  Committee. 

If  the  printed  cases  be  deposited  on  both  sides  within  the 
usual  time,  the  appeal  will  be  set  down  for  hearing :  a  certain 
number  of  copies  of  the  cases  are  usually  exchanged  between 
the  Solicitors  of  the  respective  parties  on  either  side. 

All  that  has  been  as  yet  stated  relates  to  an  appeal  in 
which  the  respondent  makes  a  voluntary  appearance ;  in  the 
event  of  his  not  appearing,  the  Court  will  issue  orders  requir- 
ing his  appearance ;  but  the  appellant,  to  be  entitled  to  such 
orders,  must  not  only  have  exhibited  his  appeal,  but  also  have 
lodged  his  printed  case.  Having  done  this,  he  may  obtain,  on 
petition,  from  the  Lords  of  the  Judicial  Committee,  an  order 
of  summons  requiring  the  respondent  to  appear  within  two 
months.  Personal  service  of  this  order  on  the  respondent  is 
not  requisite,  it  is  sufficient  to  affix  it  on  the  Royal  Exchange 
and  Lloyd^s  CoflFee-house  in  the  City  of  London. 

The  time  limited  by  this  order  having  elapsed  without  the 
respondent  appearing,  the  appellant,  upon  affidavit  of  due  pub- 
lication, will  be  entitled  to  a  peremptory  order  requiring  pe- 
remptorily his  appearance  within  .six  weeks,  which  peremptory 
order  must  be  affixed  at  the  places  above  mentioned. 

If  before  or  at  the  end  of  six  weeks  the  respondent  appear, 
the  appellant  may  take  out  an  order  requiring  him  to  lodge 
his  printed  case  within  a  month ;  and  on  his  failing  so  to  do, 
the  respondent  may  then  be  required  by  a  peremptory  order 
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to  put  in  his  ca^  peremptorily  within  a  fortnight,  subject  to  a 
hearing  ew-parte  in  case  of  default. 

Should  the  respondent  not  comply  with  the  peremptory  order 
requiring  his  appearance,  the  appellant,  is  entitled  on  affidavit 
of  publication,  to  make  an  application  at  the  end  of  the  time 
limited  by  such  order,  to  have  the  cause  set  down  for  hearing 
eX'parte. 

The  Judicial  Committee,  however,  in  a  late  case,  would  not 
hear  aa  appeal  eoc-parte,  without  evidence  that  the  respondent 
had  been  served  personally  with  notice  that  the  appeal  was 
pending,  and  ordered  the  appeal  to  stand  over,  with  leave  to 
the  appellant  to  proceed  in  the  Court  below,  to  render  the 
service  of  such  notice  eflFectual.^     And  in  another  and  more 
recent  case,  where  no  appearance  had  been  entered  by  the 
respondent  to  an  appeal,  and  the  appellant  was  ready  to  lodge 
his  printed  case  for  hearing,  the  Judicial  Committee,  on  the 
application  of  the  appellant,  made  an  order,  in  the  month  of 
July  1846,  that  the  respondent  should  be  served  with  notice 
that  unless  he  brought  in  his  case  without  delay  the  appeal 
would  be  heard  ex-parte,   and  gave  the  appellant  Uberty   to 
proceed  in  the  Court  below  to  render  such  service  effectual; 
and  the  Court  was  ordered  to  certify  to  the  Judicial  Com- 
mittee what  had  been  done  with  respect  to  the  same.     The 
notice  was  accordingly  personally  served  in  India  upon  the 
representatives  of  the  respondent,  he  having  died  pending  the 
appeal ;  and  no  appearance  being  entered  by  the  respondents, 
the  appeal  came  on  for  hearing  ex-parte  in  the  month  of  Fe- 
bruary 1847.^     But  in  these  cases  it  must  be  remarked,  that  the 
Court  ordered  personal  service  on  the  respondents  of  the  notice 
to  appear,  because  it  was  supposed  they  might  have  reUed  on  the 
appeals  being  presented  for  them  by  the  East-India  Company. 

In  the  case  of  an  appeal  being  set  down  for  hearing 
ex-parte  for  non-appearance,,  as  in  that  of  default  being  made 
in  lodging  the  printed  cases,  the  defaulter  may  be  let  in  on 
lodging  his  printed  case  before  the  hearing. 
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*  Konadry  Valahha  v.  Valia  Tamhurati,  4  Moore  Ind.  App.  213  n. 
^  Wise  V.  Khltenkoomar  Bous,  4  Moore  Ind.  App.  201. 
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The  cause  having  been  set  down  in  the  list,  comes  on  m  its 
turn  to  be  argued  by  Counsel  at  the  bar  of  the  Judicial  Com- 
mittae;  and  notice  of  the  day  fixed  for  such,  hearing  is  sent 
to  the  respective  Agents  from  the  Privy  Council  Office. 

Two  Counsel  only  are  heard  on  each  side  by  the  Judicial 
Committee  when  the  appeal  is  argued;  but  when  there  are 
separate  interests,  •Such  may  be  represented  by  separate 
CoimseL  When  cross  appeals  have  been  put  in,  two  replies 
have  been  heard. 

The  Report  made  by  the  Judicial  Committee  is  the  judgment 
of  the  whole  Court  or  of  the  majority ;  where  a  difference  of 
opinion  arises  the  sentiments  of  the  minority  are  not  divulged. 
When  the  Lords  agree  to  recommend  that  the  decree  ap- 
pealed from  should  be  varied,  or  that  another  decree  should  be 
made  instead,  it  is  usual  to  direct  the  parties  to  draw  up  the 
minutes  of  the  proposed  decree  on  the  principles  laid  down  by 
their  Lordships  ;  and  these  minutes  being  agreed  to  and  signed 
by  the  Counsel  or  Agents  of  the  parties,  are  incorporated  in  the 
Report  of  the  Committee,  and  form  the  basis  of  the  Order  in 
Council  which  finally  decides  the  appeal. 

The  reasons  on  which  the  Report  is  founded  are  always 
stated  at  length,  and  are  generally  embodied  in  a  written 
judgment,  which  is  submitted  to  all  the  members  of  the 
Judicial  Committee  who  have  heard  the  appeal.  These  rea- 
sons, however,  though  read  in  the  Council  Chamber,  are  not 
inserted  in  their  Lordships'  Report  to  the  Queen. 

At  the  first  Council  after  the  Repoijb  has  been  read  in  Court, 
it  is  submitted  to  the  Queen  for  approval,  and  an  Order  is 
drawn  up  reciting  and  approving  the  Report,  and  giving 
judgment  accordingly,  which  the  Court  below  is  directed  to 
carry  into  execution.  This  Order  is  afterwards  given  to  the 
Agent  of  the  successful  party. 

A  decree  may  be  occasionally  taken  by  consent,  in  which 
case  no  argument  is  necessary ;  but  the  Report  to  the  Queen 
states  that  the  decree  is  by  consent. 

When  costs  are  awarded  they  are  taxed  by  the  Clerk  of 
Appeals  of  the  Judicial  Committee. 
An  appeal  may  be  sometimes  dismissed  with  costs,  on  the 
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grbund  of  irregularity ;  but  on  the  payment  of  such  costs  and 
amending  the  irregularity,  the  party  in  default  may  be  re- 
admitted to  appeal. 

It  may  occasionally  happen  that  the  appellant  having  duly 
lodged  his  petition  of  appeal  in  the  Privy  Council  Office,  may 
neglect  to  deliver  in  his  printed  case:  in  such  case  the  re- 
spondent may  petition  the  Queen  in  Council,  praying  the  dis- 
missal of  the  appeal  with  costs.  It  is  said,  however,  though 
it  has  never  been  established  by  judicial  authority,  that  the 
respondent,  to  have  the  benefit  of  such  petition,  must  first  de- 
posit his  own  printed  case  in  the  Council  Office. 

If  such  petition  to  dismiss  be  lodged  and  the  appeal  be 
shortly  after  presented,  both  parties  are  entitled  to  be  heard 
before  the  Court;  and  if  the  appellant  prove  to  their  Lord- 
ships a  reasonable  cause  for  delay,  the  appeal  will  be  allowed 
on  payment  to  the  petitioner  of  the  costs  of  the  petition. 

When  the  Court  below  has  refused  to  admit  an  appeal  to 
the  Queen  in  Council,  the  complainant  may  prefer  his  petition, 
and,  shewing  good  cause,  may  obtain  leave  to  appeal,  upon 
entering  into  security,  in  England,  to  prosecute  the  appeal. 

Affidavits  are  in  this  instance  required,  and  some  statement 
as  regards  merits. 

If  an  application  for  the  re-admission  of  an  appeal  dismissed 
for  non-prosecution,  or  for  the  admission  of  one  refiised  to  be 
admitted  by  the  Court  below,  be  granted,  and  no  opposition  be 
tendered  by  the  other  party  at  the  time,  such  other  party  com- 
ing in  subsequently,  an4  shewing  that  the  Court  had  been 
induced  so  to  re-admit  or  admit  such  appeal  by  misrepresenta- 
tion, the  Judicial  Committee  may  recommend  the  Queen  to 
revoke  her  order  on  that  ground,  or  the  objection  to  the 
right  of  appeal  may  be  taken  at  the  hearing. 

If  an  appeal  be  allowed  by  the  Court  below,  and  referred  by 
Her  Majesty  to  the  Judicial  Committee  for  adjudication  in 
the  ordinary  way,  their  Lordships,  though  of  opinion  that 
there  existed  no  right  of  appeal,  may,  if  they  should  think  the 
case  fitted  for  the  allowance  of  a  special  appeal,  and  Tiaving 
heard  the  case  on  its  merits,  direct  a  petition  for  special  leave 
to  appeal  to  be  presented  to  Her  Majesty,  and  on  its  being 
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referred  to  them,  may  recommend  the  allowance  thereof,  and 
that  the  appeal  be  placed  in  the  same  plight  and  condition  as 
that  originally  referred  to  them.^ 

Applications  for  re-hearings  will  not  be  entertained  after 
the  Report  of  the  Judicial  Committee  has  been  approved  by 
Her  Majesty  in  Council. 

The  reference  to  the  Queen  having  once  been  made,  peti- 
tions on  all  interlocutory  matters,  such  as  orders  for  appear- 
ance, for  cases,  for  taxation,  for  payment  of  costs  &c.,  must  be 
addressed  to  the  Judicial  Committee,  and  not  to  the  Queen  in 
Council,  who  in  such  matters  proceed  by  making  a  Committee 
Order  or  Minute,  without  reporting  to  Her  Majesty. 

The  expense  of  an  appeal  to  England  of  course  varies  most 
materially,  according  to  the  circumstanjces  of  the  case,  the 
extent  of  the  proceedings  in  the  lower  Courts,  and  the  bulk  of 
the  documentary  and  other  evidence.  The  fees  to  Counsel  are 
proportionate  to  the  magnitude  of  the  case,  but  those  of  SoU- 
citors,  and  the  usual  fees  in  the  Privy  Council  Office,  are  fixed 
by  an  Order  in  Council.^ 


*  In  the  matter  of  Minchin^  4  Moore  Ind.  App.  220. 

'  The  Order  in  Coancil  above  mentioned  is  dated  the  11th  A^igust  1842, 
and  is  as  foDows : — 

^  Whereas  there  was  this  day  read  at  the  Board  a  Representation  from 
the  Judicial  Committee  of  the  Privy  Council^  dated  the  10th  August 
instant,  and  in  the  words  following :  yiz.^ — 

*  The  Lords  of  the  Judicial  Committee  having  taken  into  consideration 
the  scale  on  which  the  costs  of  appeals,  and  other  matters  referred  hy  your 
Majesty  to  this  Committee,  are  usually  taxed  hy  the  Masters  of  the  Court 
of  Queen's  Bench,  or  other  persons  to  whom  their  Lordships  have,  from 
time  to  time,  referred  the  same,  their  Lordships  agree  humbly  to  represent 
to  your  Majesty,  tliat  it  is  expedient  that  the  scale  of  costs  hitherto  allowed 
in  the  said  proceedings  before  this  Committee  should  be  reduced ;  and  their 
Lcndships  recommend  that,  provisionally,  and  until  further  consideration, 
snch  costs  in  all  appeals  or  matters,  not  being  appeals  from  the  Courts  of 
Ecclesiastical  or  Admiralty  Jurisdiction,  should  be  taxed  and  allowed  by 
all  such  ^xing  officers  as  shall  hereafter  be  directed  to  ascertain  and  report 
the  same  to  the  Board,  according  to  the  Schedule  hereimto  annexed ;  and 
that  this  rate  of  charges  should  be  observed  by  Solicitors  conducting 
bu:$inefl8  before  this  Committee.' 
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V.  OF  THE  LAWS  PECULIAR  TO  INDIA. 

The  Laws  which  are  peculiar  to  India  are — 
1.  The  Law  enacted  by  the  Regulations  passed  by  the 
Governor-General  and  Governors  in  Council  previously  to  the 


**  Her  Majesty,  having  taken  this  representation  into  conBideration,  was 
pleased,  hy  and  with  ^e  advice  of  Her  Privy  Council,  to  approve  thereof, 
and  of  what  is  therein  recommended,  and  to  order,  as  it  is  hereby  ordered, 
that  the  same  be  duly  and  punctually  observed,  complied  with,  and  carried 
into  execution.  Whereof  all  persons  whom  it  may  concern  are  to  take 
notice,  and  govern  themselves  accordingly. 

^•C.  C.  Greville. 

I. 

'*  The  Schedule  of  Fees  above  referred  to  as  allowed  to  Solicitors  conducting 

business  before  the  Judicial  Committee. 

£   s*  d. 

Retaining  Fee 0  13    4 

Perusing  official  Copy  of  Proceedings 220 

(This  fee  to  be  raised  at  the  discretion  of  the  Clerk  of  Appeals.*) 
Attendances  at  the  Council  Office,  or  elsewhere,  on  ordinary 
business,  such  as  to  enter  an  Appeal  or  an  Appearance,  to 
make  a  search,  to  lodge  a  Petition  or  Affidavit,  or  to  retain 

Counsel 0  10    0 

Instructions  for  Petition  of  Appeal 0  10    0 

Drawing  Petition  or  Case,  per  folio 020 

Drawing  Appendix,  per  folio 010 

Copying,  per  folio * 006 

Drawing  small  Petitions  for  Orders,  &c 0  10    0 

Instructions  for  Case 100 

Attending  Consultation 100 

Correcting  Proof  Sheets,  per  printed  sheet 0  10    6 

Correcting  Foreign  or  Indian  Proof  Sheets,  per  printed  sheet    .110 

Attending  at  Council  Chamber  on  a  Petition 16    8 

Attending  Council  Chamber  all  day  on  an  Appeal  not  called  on,  2          8 

Attending  a  Hearing 368 

Attending  a  Judgment       168 

Sessions  Fee  (for  the  legal  year)  equal  to  four  term  fees   ...  3    3    0 

Attending  Taxation 220 

Attending  at  Council  Office  on  Committee  Report,  and  on  the 

drawing  up  of  Minutes fllO 

*  This  Fee  has  commonly  been  allowed  at  the  rate  of  6s.  Bd.  for  the  perusal  of 

three  brief  sheets,  or  twenty-five  folios. 
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3d  and  4th  WiU.  IV.  c.  85,  and  the  Acts  of  the  Legislative 
Council  of  India  passed  subsequently  to- that  Statute.  This  Law 
is  the  existing  genera]^  law  of  all  the  British  territories  in  India, 
excepting  -  such  portions  as  are  subject  to  the  jurisdiction  of 
the  Supreme  Courts,  and  is  administered  in  the  Courts  of  the 
Honourable  East-India  Company,  both  to  Natives  and  Em'o- 
peans;  British  subjects  being,  however,  excepted  so  far  as 
relates  to  the  criminal  law.  The  Supreme  Courts  also  take 
judicial*  notice  of  such  of  the  Regulations  as  have  been  regis- 
tered in  such  Courts,  and  alter  the  Conmion  Law  of  England, 
together  with  such  Acts  of  Government  as  alter  the  same 
Law,  or  are  specially  applicable  to  the  same  Courts,  or  to  matters 
within  their  jurisdiction.^ 


II. 

"  Table  of  Council  Office  Fees  on  Appeals  and  Petitions  to  the  Queen  in 

Council.  _ 

Jb    s.    a. 

Lodging  Petition  of  Appeal 110 

Entering 110 

Lodging  Case 110 

Entering  Appearance 0  10    0 

Setting  down  Case 0  10    0 

Summons 0  10    0 

Committee  Report 1  10    0 

Order  of  Her  Majesty  in  Council 3     2    6 

Committee  Order 1  12    6 

Lodging  Affidavit 110 

Ditto  Petition 110 

Setting  down  Motion 110 

Notice  to  put  off 0  10    0 

Ditto  to  attend 0  10    0 

Searching  Books  for  information  for  Parties      ...  0  10    0 

Certificate  delivered  to  Parties 0  10    0 

Copies  of  Papers  (each  side) 050 

Committee  References 220 

Lodging  Caveat 110 

Subpoena  to  Witnesses 0  10    0 

Fee  for  Taxation  (Appeals) 330 

DiSo  ditto  (Petitions) 110" 

*  Tke   Queen  v.  OgUvy,  1  Fulton,  364.     Woodubchunder  MuUick  v. 
Braddon,  ib.  402. 
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2.  The  Native  Laws.     These  may  be  divided  into : — 

(1.)  The  Hindu  Civil  Law  so  far  as  the  same  is  reserved 
to  the  Hindu  inhabitants  of  India,  bj  the  Statutes,  Char- 
ters, and  Regulations.  This  law  is  administered  both  in  the 
Supreme  Courts,  and  in  those  of  the  Honourable  East-India 
Company. 

(2.)  The  Muhammadan  Civil  Law  as  reserved  by  the  same 
Statutes,  Charters,  and  Regulations,  which  is  administered  to 
Muhammadan  inhabitants  of  India  in  both  the  Queen'd  Courts 
and  the  Sudder  and  Mofussil  Courts ;  and  the  Muhammadan 
Criminal  Law,  which  is  administered,  under  certain  restric- 
tions, in  the  Company^s  Courts  of  Criminal  Judicature  in  the 
Presidencies  of  Bengal  and  Madras,  but  has  been  superseded 
by  a  written  code  in  the  Criminal  Courts  of  the  Bombay 
Presidency. 

(3.)  The  Laws  and  Customs  of  those  Natives  of  India 
who  are  neither  Hindus  nor  Muhammadans.  These  laws 
and  customs  so  far  as  they  can  be  ascertained,  are  admi- 
nistered  in  some  civil  matters  in  the  Sudder  and  Mofussil 
Courts,  in  suits  between  such  native  parties,  by  a  liberal  con- 
struction of  the  wording  of  the  Regulations. 

1.  The  law  enacted  by  the  Regulations  and  Acts  of  the 

Legislative  Council  op  Indu. 

Sir  James  Mackintosh  says,  "  There  is  but  one  way  of  form- 
ing a  civil  code,  either  consistent  with  common  sense,  or  that 
has  been  ever  practised  in  any  country;  namely,  that  of 
gradually  building  up  the  law,  in  proportion  as  the  facts  arise 
which  it  is  to  regulate."^  This  remark  is  especially  applicable 
to  British  India,  where  it  would  at  any  time  have  been  utterly 
impossible  at  once  to  have  formed  or  adapted  a  code  which 
would  have  been  suited  to  its  requirements. 

Prom  the  date  of  the  battle  of  Plassey  in  1757,  down  to  the 
subjugation  of  the  Panjab  in  our  own  times,  new  provinces 
and  new  nations  have  constantly  and  successively  been  brought 
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under  British  rule,  either  by  cession  or  conquest.  They  have 
been  found  to  possess  different  laws  and  customs,  and  distinct 
and  various  rights  of  property ;  and  they  have  consequently  pre- 
sented new  facts  requiring  the  introduction  of  fresh  laws  into  our 
Codes  for  their  government.  These  fresh  laws  were  in  many  in- 
stances rendered  inapplicable  by  the  gradual  introduction  of  civi- 
Uzation  and  the  amelioration  of  the  condition  of  the  natives,  and 
they  were  in  such  cases  abolished  accordingly ;  and  this  is  one 
of  the  principal  causes  why  the  Codes  of  Regulation  Law  seem, 
at  first  sight,  to  be  an  incongruous  and  indigested  mass. 

The  apparent  defects  of  the  Regulation  Law  will,  however,  in 
a  great  measure  disappear  on  a  closer  examination ;  and,  if  we 
except  some*s  weeping  enactments  of  the  earlier  Indian  legislators, 
who  cut  the  Gordian  knot  instead  of  solving  the  riddle,  the  Regu- 
lations will  be  found  to  have  been  formed,  modified,  and  abro- 
gated, according  to  the  peculiar  circumstances  of  time  and  place, 
with  an  ability  and  moderation  which  reflects  equal  honour  on  the 
lawgivers  themselves  and  the  country  which  gave  them  birth. 

The  gradual  building  up  of  the  law  which  has  taken  place 
in  India,  together  with  the  variety  of  rights  to  be  provided 
for,  the  diversity  of  the  people  to  be  governed,  and  of  the  laws 
to  be  administered,  has  unavoidably  rendered  the  study  of  the 
Regulations  both  intricate  and  difficult;  and  on  this  account 
some  hasty  and  thoughtless  persons  have  been  induced  to  pass 
an  indiscriminate  censure  upon  a  system  which  they,  possibly, 
wanted  time  or  industry  to  acquire,  or  capacity  to  understand. 
It  is  nowhere  pretended  that  the  Codes  enacted  by  the  Govern- 
ments of  India  are  perfect;  but  the  candid  inquirer  will 
pause  and  examine  before  he  condemns  them  for  obscurity  or 
i  insufficiency,  and  will  rather  admire  how,  under  such  a  com- 
{  pUcation  of  difficulties,  a  system  of  laws  could  have  been 
formed  providing  so  admirably  for  contingencies  which  ap- 
parently no  human  forethought  could  have  anticipated,  that 
has  worked  so  well  in  practice,  and  that  has  resulted  in  the 
prosperity  and  good  government  so  eminently  conspicuous 
throughout  the  vast  territories  of  our  Indian  Empire. 

Many  years  ago  that  great  statesman  the  Marquis  of  Wel- 
lesley  spoke  of  the  code  of  Bengal  Regulations,  upon  which 
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those  of  Madras  and  Bombay  are  based,  in  the  following 
words : — "  Subject  to  the  common  imperfection  of  every  human 
institution,  this  system  of  laws  is  approved  by  practical 
experience,  (the  surest  test  of  human  legislation,)  and  contains 
an  active  principle  of  continual  revision,  which  affords  the  best 
security  for  progressive  amendment.  It  is  not  the  effusion  of 
vain  theory,  issuing  from  speculative  principles,  and  directed 
to  visionary  objects  of  impracticable  perfection;  but  the  soUd 
work  of  plain,  deliberate,  practical  benevolence ;  the  legitimate 
offspring  of  genuine  wisdom  and  pure  virtue.  The  excellence  of 
the  general  spirit  of  these  laws  is  attested  by  the  noblest  proof  of 
just,  wise,  andhonest  government;  by  the  restoration  of  happiness, 
tranquiUity,  and  security,  to  an  oppressed  and  suffering  people ; 
and  by  the  revival  of  agriculture,  commerce,  manufacture,  and 
general  opulence,  in  a  declining  and  impoverished  country.''^ 

This  is  high  praise.  It  is  true  that  it  was  bestowed  compara- 
tively but  a  few  years  after  the  foundation  of  the  Bengal  Code 
by  Lord  Comwallis ;  but  an  opinion  from  so  great  an  authority 
must  always  command  our  respect;  and  it  has  been  fully 
justified  by  a  lengthened  application  of  the  test  alluded  to  by 
the  noble  orator:  practical  experience  has  shewn  us  that  the 
system  was  well  conceived  and  well  applied :  through  a  long 
series  of  years  it  has  been  marked  by  progressive  improve- 
ments ;  and  British  India  exhibits  at  the  present  day,  though 
on  a  far  grander  scale,  the  same  prosperous  results  that  called 
forth  Lord  Wellesley^s  admiration  nearly  half  a  century  ago. 

I  shall  now  give  a  short  statement  of  the  Statutes  under 
which  the  Regulation  law  generally,  was  founded  and  formed. 

Until  the  year  1793  no  general  Code  of  Regulations  was 
enacted  for  the  government  of  India,  though  long  previously 
to  that  time,  and  as  early  as  1772,  when  Warren  Hastings  was 
appointed  Governor  of  Bengal,  many  rules  and  orders  had 
been  made  by  the  Government  of  that  Presidency. 


'  Discourse  delivered  by  the  Marquis  of  Wellesley  on  the  11th  Fe- 
bruary 1805,  at  the  annual  meeting  for  the  distribution  of  prizes  to  the 
students  of  the  College  at  Fort  William. 
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The  Regulating  Act,  the  13th  Geo.  III.  c.  63,  which  was 
passed  in  1773,  first  laid  down  specific  laws  for  the  Govern- 
ment of  Indian  afiairs,  and  for  the  appointment  of  a  Governor- 
General  and  Coimcil.  Sections  36  and  37  of  that  Statute  em- 
powered the  said  Governor-General  and  Council  to  make  and 
issue  such  Rules,  Ordinances,  and  Regulations,  for  the  good  order 
and  civil  government  of  the  United  Company's  Settlement  at 
Fort  William  in  Bengal,  and  all  places  subordinate  thereto,  as 
should  be  deemed  just  and  reasonable,  and  not  repugnant  to  the 
laws  of  the  realm ;  and  to  enforce  them  by  reasonable  fines  and 
forfeitures:  with  a  proviso,  however,  that  such  Regulations 
should  not  be  valid  unless  registered  in  the  Supreme  Court 
of  Judicatm'e  to  be  established  under  the  said  Statute. 

An  appeal  lay  from  these  Regulations  to  the  King  in  Coun- 
cil; and  even  without  an  appeal  His  Majesty  was  empowered 
to  set  them  aside  by  his  sign  manual. 

By  a  subsequent  Statute,  the  21st  Geo.  III.  c.  70,  s.  23,  passed 
in  1781,  the  Governor-General  and  Council  were  empowered 
to  frame  Regulations  for  the  Provincial  Courts  and  Councils, 
subject  to  revision  by  the  executive  Government  of  England. 

Several  Regulations  were  accordingly  passed,  under  the  autho- 
rity of  these  Statutes,  for  the  administration  of  justice  and  the 
collection  of  the  revenue ;  the  first  receiving  the  sanction  of  the 
Bengal  Government  on  the  1 7th  of  April  1 780.  Many  of  these, 
however,  existed  only  in  manuscript ;  and  although  others  were 
printed,  and  some  translated  into  the  native  languages,  still 
these  were  chiefly  on  detached  papers  not  easy  of  reference  even 
to  the  officers  of  Government,  and  of  course  difficult  to  be  obtained 
in  a  collected  form ;  whilst  such  as  were  not  translated  into  the 
languages  of  the  country  were  quite  inaccessible  to  the  natives. 

The  present  systems  of  Regulation  law  which  are  now  current 
throughout  India  may  be  said  to  owe  their  origin  to  the  politi- 
cal wisdom  of  the  Marquis  Cornwallis,  during  whose  first 
government^  was  passed  the  celebrated  Regulation  XLI.  of 


'  The  Members  of  the  Bengal  Council  at  this  period  deserve  to  be 
bononrably  recorded;  these  were  Peter  Speke,  Esq.,  WilliRm  Cowper,  Esq., 
and  Thomas  Graham^  Esq. 
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1 793  \  entitled,"  A  Regulation  for  forming  into  a  regular  Code  all 
Regulations  that  may  be  enacted  for  the  Internal  Government 
of  the  British  Territories  in  Bengal."  The  preamble  to  this 
Regulation  states,  that  "It  is  essential  to  the  future  prosperity 
of  the  British  territories  in  Bengal,  that  all  Regulations  which 
may  be  passed  by  Government,  aflFecting  in  any  respect  the 
rights,  persons,  or  property  of  their  subjects,  should  be  formed 
into  a  regular  Code,  and  printed,  with  translations  in  the 
country  languages;  that  the  grounds  on  which  each  Regula- 
tion may  be  enacted  should  be  prefixed  to  it ;  and  that  the 
Courts  of  Justice  should  be  bound  to  regulate  their  decisions 
by  the  rules  and  ordinances  which  those  Regulations  may  con- 
tain. A  Code  of  Regulations  framed  upon  the  above  principles, 
will  enable  individuals  to  render  themselves  acquainted  with 
the  laws  upon  which  the  security  of  the  many  inestimable 
privileges  and  immunities  granted  to  them  by  the  British 
Government  depends,  and  the  mode  of  obtaining  speedy 
redress  against  every  infringement  of  them;  the  Courts  of 
Justice  will  be  able  to  apply  the  Regulations  according  to  their 
intent  and  import ;  future  administrations  will  have  the  means  of 
judging  how  far  Regulations  have  been  productive  of  the  desired 
eflFect,  and,  when  necessary,  to  modify  or  alterthem  as  from  experi- 
ence may  be  found  advisable ;  new  Regulations  will  not  be  made, 
nor  those  which  may  exist  be  repealed,  without  due  deliberation ; 
and  the  causes  of  the  future  decline  or  prosperity  of  these 
provinces  wiU  always  be  traceable  in  the  Code  to  their  source/' 
The  tenour,  and  for  the  most  part  the  very  terms  of  this 
important  Regulation,  were  afterwards  adopted  into  a  Statute, 
which  was  passed  in  1797,  confirming  the  power  of  making 
local  laws  already  vested  in  the  Governor-General  in  Coun- 
cil. This  Statute,  the  37th  Geo.  III.  c.  142,  by  section  8 
enacted  that  all  Regulations  which  should  be  issued  and 
framed  by  the  Governor-General  in  Council  at  Fort  William 
in  Bengal,  affecting  the  rights,  persons,  or  property  of  the 


*  Extended  to  Benares  by  Beng.  Reg.  I.  1795,  s.  4,  and  re-enacted  for 
the  ceded  and  conquered  provinces  by  Beng.  Reg.  1, 1803,  and  Beng.  Reo*. 
VIII.  1806,  8.  2.  '^ 
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natiyes,  or  of  any  other  individuals  who  might  be  amenable 
to  the  Provincial  Courts  of  Justice,  should  be  registered  in  the 
Judicial  Department,  and  formed  into  a  regular  Code,  and 
printed,  with  translations  in  the  country  languages ;  and  that 
the  grounds  of  each  Regulation  should  be  prefixed  to  it ;  and 
all  the  Provincial  Courts  of  Judicature  should  be  bound  by, 
and  regulate  their  decisions  by,  such  rules  and  ordinances  as 
fihould  be  contained  in  the  said  Regulations.  The  same  section 
also  enacted,  that  the  said  Governor-General  in  Council  should 
annually  transmit  to  the  Court  of  Directors  of  the  East-India 
Company  ten  copies  of  such  Regulations  as  might  be  passed 
in  each  year,  and  the  same  number  to  the  Board  of  Commis- 
sioners for  the  Affairs  of  India. 

The  18th  and  19th  sections  of  the  39th  &  40th  Geo.  III. 
c.  79,  passed  in  1800,  empowered  the  Governor-General  and 
Council  to  order  corporal  punishment  for  breach  of  the  Rules 
and  Regulations  made  under  the  13th  Geo.  III.  c.  63;  and 
the  20th  section  of  the  same  Statute  rendered  the  Province  of 
Benares,  and  all  provinces  or  districts  thereafter  to  be  annexed 
or  made  subject  to  the  Bengal  Presidency,  subject  to  such 
Regulations  as  the  Governor-General  and  Council  of  Fort 
William  had  framed  or  might  thereafter  frame. 

At  Madras,  Regulations  were  made  under  the  authority  of  the 
39th  &  40th  Geo.  III.  c.  79,  the  11th  section  empowering  the 
Governor  in  Council  at  Fort  St.  George  to  frame  Regulations 
for  the  Provincial  Courts  and  Councils  at  that  Presidency; 
and  Regulation  I.  of  1802,  ordering  the  formation  of  a  regular 
Code  according  to  the  plan  adopted  in  Bengal,  was  firamed 
upon  the  Bengal  Regulation  XLI.  of  1793. 

The  right  of  the  Bombay  Government  to  make  Regulations 
had  been  held  to  stand  inferred  from,  and  to  be  recognized  by, 
the  11th  section  of  the  37th  Geo.  III.  c.  142^;  but  it  was 
more  formally  conferred  by  the  47th  Geo.  III.  sess.  2,  c.  68, 
s.  3,  passed  in  1807.  Under  the  inference  above  mentioned, 
and  by  the  recommendation  of  the  Governor-General  and 
Council,  Regulations  were  made  at  Bombay,  commencing  in 


*  Bomb.  R^.  III.  1799;  Bomb.  Reg.  II.  1808. 
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the  year  1799;  Regulation  I.  of  which  year  provided  for  the 
formation  of  a  Code,  and  was  taken  with  but  little  alteration 
from  Regulation  XLI.  of  the  Bengal  Code. 

Section  I.  of  the  4  7th  Geo.  III.  sess.  2,  c.  68,  empowered  the 
Governors  in  Council  to  make  Regulations  for  the  good  order 
and  government  of  the  towns  of  Madras,  Bombay,  and  their 
dependencies. 

The  53d  Geo.  III.  c.  155,  s.  66,  enacted  that  copies  of  all 
Regulations  made  imder  the  37th  Geo.  III.  c.  142;  the  39th 
&  40th  Geo.  III.  c.  79;  and  the  47th  Geo.  III.  sess,  2,  c.  68, 
should  be  laid  annually  before  Parliament;  and  sections  98, 
99,  100,  empowered  the  Governor-General  and  Governors  in 
Council,  in  their  respective  Presidencies,  with  the  sanction  of 
the  Court  of  Directors  and  the  Board  of  Controul,  to  impose 
duties  and  taxes  within  the  towns  of  Calcutta,  Madras,  and  ^ 
Bombay ;  for  the  enforcing  of  which  taxes  Regulations  were  to 
be  made  by  the  Governor-General  and  Governors  in  Coimcil  in 
the  same  manner  as  other  Regulations  were  made ;  and  all  such 
Regulations  were  directed  to  be  taken  notice  of,  without  being 
specially  pleaded,  in  His  Majesty's  Courts  at  Calcutta,  Madras, 
and  Bombay;  and  all  persons  were  empowered  to  proceed  in 
such  Courts  for  the  enforcement  of  such  Regulations. 

The  powers  given  by  the  above  Statutes  are  not  very  weU 
defined.  To  use  the  words  of  Sir  Charles  Grey,  C.  J. — "  The 
exercise  of  one  of  them  has  been  extensive  beyond  what  seems 
to  have  been  at  first  foreseen  by  the  Legislature ;  and  it  is  not 
that  which  in  1773  was  designed  to  be  the  only  one,  which  has 
in  fact  been  the  most  considerable.  That  which  was  esta- 
blished by  the  13th  Geo.  III.  c.  63  has  been  almost  a  barren 
branch;  and  that  which  was  given  in  1781,  expressly  for  the 
purpose  of  making  limited  rules  of  practice  for  Provincial 
Courts,  has  produced  a  new  and  extensive  system  of  Laws,  for 
a  large  portion  of  the  human  race.''^ 


1  See  Minute  of  Sir  C.  Grey,  C  J.,  dated  the  2d  October  1829.  Filth 
App.  to  the  Third  Report  from  the  Select  Committee  of  the  House  of  Com- 
mons, 1831,  p.  1 126,  4to  edit.  And  see  Sir  E,  Ryan's  Minute  of  the 
same  date,  ib.  p.  1183. 
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With  regard  to  the  translations  of  the  Regulations  into  the 
country  languages,  the  principle  of  which  was  actually  opposed 
in  sober  seriousness  by  the  notorious  Francis,  in  his  recom- 
mendation to  oblige  the  natives  of  India  to  learn  EngUsh}^  it 
would  be  unnecessary  to  point  out  the  wisdom  or-  utility. 
Justinian  himself  published  in  Greek  because  it  was  the  most 
generally  understood  language.^  No  reasonable  person  will 
refuse  to  admit  the  absolute  necessity  of  such  translations, 
previously  to  the  enforcement  of  the  laws  which  were  framed 
for  the  government  of  the  natives  in  the  earlier  stages  of  our 
administration,  whatever  may  be  the  case  at  the  present  time. 

According  to  the  provisions  above  recapitulated,  Regulations 
were  successively  enacted  at  the  three  Presidencies  of  Bengal, 
Madrsus,  and  Bombay,  from  the  years  1780,  1802,  and  1799 
respectively. 

These  Regulations,  where  not  repealed,  are  still  in  force,  and 
form  three  separate  Codes ;  First,  that  of  Bengal,  commencing 
in  1793;  Secondly,  that  of  Madras,  first  formed  in  1802, 
before  which  time  no  Regulations  were  passed  in  that  Presi- 
dency; and  Thirdly,  the  Bombay  Code,  which  dates  its  origin, 
as  it  now  stands,  from  the  year  1827,  when  all  the  previous 
Regulations  passed  for  the  Bombay  Presidency,  from  1799 
up  to  that  period,  were  rescinded,  and  the  present  Code 
originated.  Since  the  month  of  August  in  the  year  1834, 
when  Regulation  II.  of  the  Madras  Code  of  that  year  received 
the  sanction  of  the  Governor-General  in  Council,  no  further 
Regulations  were  passed,  their  place  being  supplied  by  the 
Acts  of  the  Legislative  Council  of  India,  under  the  re- 
quirements of  the  3d  &  4th  Will.  IV.  c.  85  :  these  Acts 
apply  to  the  whole  of  the  British  territories  in  India,  unless 
otherwise  specified.  It  must,  however,  be  remembered  that 
they  do  not  supersede  or  abolish  the  old  Codes  of  law,  except 


1  **  Every  man  then  would  be  able  to  speak  for  himself,  and  every  com- 
plaint would  be  understood." — Letter  to  Lord  North,  p.  49.  London,  1793. 

*  ^  Nostra  constitutio  quam  pro  omne  uatione  Grceca  lingua  composui- 
mus." — Instit.  lib.  III.  tit.  yiii.  3. 
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in  specified  instances,  and  that  they  are  expressly  passed  in 
canHnuation  of  the  Regulations  of  the  Supreme  Govemment. 

By  the  39th  section  of  the  3d  &  4th  Will.  IV.  c.  85,  the  super- 
intendence, direction,  and  controul,  of  the  whole  civil  and  mili- 
tary Government  of  the  British  territories  and  revenues  in  India 
became  vested  in  the  Governor-General  and  Councillors,  to  be 
styled  "the  Governor-General  of  India  in  Council;''  and  by  the 
next  following  section  itwas  provided  that  the  said  Coxmcil  should 
consist  of  four  ordinary  members,  instead  of  three  as  formerly ; 
and  that  of  such  four,  three  should  be,  or  have  been,  servants  o( 
or  appointed  by,  the  East-India  Company ;  and  that  the  fourth 
should  be  appointed,  from  amongst  persons  who  should  not  be 
servants  of  the  said  Company,  by  the  Court  of  Directors,  sub- 
ject to  the  approbation  of  His  Majesty ;  and  that  such  member 
should  not  sit  or  vote  in  the  said  Council,  except  at  meetings 
thereof  for  making  Laws  afld  Regulations.^  The  43d  section  of 
the  same  Statute  empowered  the  said  Governor-General  in 
Council  to  legislate  for  India,  by  repeaUng,  amending,  or  alter- 
ing, former  or  future  Laws  and  Regulations,  and  by  making 
Laws  and  Regulations  "for  all  persons,  whether  British  or 
Native,  foreigners  or  others,  and  for  all  Courts  of  Justice, 
whether  established  by  His  Majesty's  Charters  or  otherwise, 
and  the  jurisdictions  thereof,  and  for  all  places  and  things 
whatsoever,  within  and  throughout  the  whole  and  every  part  of 
the  British  territories  in  India,  and  for  all  servants  of  the  said 
Company  within  the  dominions  of  Priuces  and  States  in 
alliance  with  the  said  Company."  The  next  section  enacted 
that  such  Laws  and  Regulations  should  be  repealed,  if  dis- 
allowed by  the  Court  of  Directors  at  home.  The  45th  section 
provided,  that  until  such  Laws  should  be  repealed  by  the  home 


^  Professor  Wilson  very  justly  remarks,  with  reference  to  this  section  of 
the  Statute — '^  It  might  be  doubted  whether  the  association  of  the  Chief 
Justice,  as  a  legal  member  of  the  Council,  would  not  have  more  effectively 
and  economically  answered  the  purpose,  than  the  special  appointment  of  an 
individual  from  England,  unfamiliar  with  the  law  or  the  practice  of  the 
Indian  Courts,  and  recommended  by  no  remarkable  forensic  qualificationB/' 
—History  of  British  India  from  1805  to  1836.    Vol.  IX.  p.  564. 
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authorities,  they  should  be  operative ;  so  that  Laws  for  taxation 
no  longer  require  the  previous  sanction  of  the  Court  of  Directors. 
It  was  also  declared  by  the  last-mentioned  section,  that  such 
Laws  and  Regulations  should  have  the  force  of  Acts  of  Parlia- 
ment, and  that  their  registration  and  pubUcation  in  any  Court 
of  Justice  should  be  unnecessary.  By  the  51st  section  it  was 
enacted  that  nothing  in  the  said  Statute  should  affect  the  right 
of  Parliament  to  legislate  for  India;  and  all  Laws  and  Regulations 
made  by  the  Legislative  Council  were  required  to  be  transmitted 
to  England,  and  laid  before  both  Houses  of  Parliament. 

The  restriction  of  the  legislative  power  to  a  Council  at  the 
chief  Presidency  is  undoubtedly  a  great  improvement  on  the 
former  plan,  inasmuch  as  it  secures  uniformity  in  the  system 
of  legislation,  and  renders  unnecessary  the  constant  re-enact- 
ment of  diflferent  Laws  at  the  several  Presidencies,  when  such 
Laws  are  applicable  to  the  whole  of  British  India.  The 
principle  which  governs  the  present  system  is,  however,  essen- 
tially the  same  that  has  prevailed  throughout  the  formation  of 
the  three  Codes  of  Regulations. 

A  further  alteration  was  made  in  the  legislative  system 
of  India  by  the  53d  section  of  the  last-mentioned  Statute; 
and  as  it  is  connected  in  a  great  measure  with  the  Acts  of 
the  Legislative  Council,  it  may  properly  be  noticed  in  this  place. 
This  section  enacted,  that  a  Law  Commission  should  be  ap- 
pointed by  the  Governor-General  in  Council  to  inquire  into 
the  jurisdiction,  powers,  and  rules,  of  the  existing  Courts  of  Jus- 
tice and  PoUce  estabhshments,  and  into  the  nature  and  opera>- 
tion  of  all  Laws  prevailing  in  any  part  of  the  British  territories  in 
India;  and  to  make  reports  thereon,  and  suggest  alterations, 
due  regard  being  had  to  the  distinction  of  casts,  difference  of 
religion,  and  the  manners  and  opinions  prevailing  among  dif- 
ferent races  and  in  different  parts  of  the  said  territories. 

Upon  these  inquiries,  reports,  and  suggestions,  the  Acts  of 
the  Legislative  Council  of  India  have  been  in  many  instances 
based ;  and  there  is  no  doubt  but  that,  if  fully  carried  out, 
no  plan  could  well  have  been  devised  more  suited  to  prepare 
the  way  for  salutary  reform,  and  to  lighten  the  labour  of  the 
legislative  department  of  Government.     The  Reports  of  the 
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Indian-Law  Commissioners  are  printed  periodically,  by  order 
of  the  House  of  Commons,  and  fill  several  large  folio  volumes ; 
their  perusal  will,  however,  amply  repay  the  student  for  the 
trouble  of  wading  through  some  thousands  of  pages,  since  they 
comprise  numerous  communications  from  the  most  learned  and 
experienced  persons  in  India  in  every  department,  embodying 
their  opinions  on  many  topics  of  the  highest  interest,  which 
probably  would  otherwise  never  have  been  recorded.  These 
Reports,  of  necessity,  oflFer  all  the  inconveniences  attendant 
upon  the  textual  reproduction  of  official  correspondence ;  but 
the  recent  appearance  of  a  comprehensive  Index,  published  by 
order  of  the  House  of  Commons,  has  obviated,  in  a  great  mea- 
sure, the  difficulty  of  reference. 

In  conclusion  of  the  present  division  of  this  section,  I  shall 
enumerate  those  works  which  tend  to  facilitate  the  study  of 
the  Law  enacted  by  the  Regulations  and  the  Acts  of  the 
Legislative  Council ;  the  unrepealed  Regulations  of  the  three 
Presidencies  remaining  in  force,  as  has  been  already  mentioned, 
within  the  limits  of  the  respective  Presidencies,  and  forming, 
together  with  the  Acts  of  the  I^egislative  Council,  the  general 
subsisting  Law  throughout  the  British  territories  in  India. 

The  Regulations  themselves  have  been  published  at  different 
times,  and  in  various  forms,  both  in  India  and  in  this  country  ; 
those  passed  at  each  Presidency  having  been  printed  separately, 
by  order  of  the  Governments  in  India  or  of  the  Honourable 
Court  of  Directors.  From  the  year  1814,  the  Regulations  of  all 
the  three  Presidencies,  passed  in,  and  subsequently  to,  that 
year,  appeared  concurrently,  printed  by  order  of  the  House  of 
Commons.  Various  translations  of  the  Regulations  in  the 
native  languages  were  from  time  to  time  published  by  order 
of  the  Governments  in  India,  but  these  it  will  be  unnecessary 
in  this  place  to  mention  more  particularly. 

In  1807  Sir  James  E.  Colebrooke  published  a  Digest  of  the 
Civil  Regulations  of  the  Presidency  of  Bengal  from  the  years 
1793  to  1806,  in  two  folio  volumes,  together  with  a  Sup- 
plement forming  a  third  volume. 

In   1807 — 1809  appeared  the  admirable    analysis   of  the 
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Bengal  Regulations  by  Mr.  John  Herbert  Harington,  fcrmerly 
Chief  Judge  of  the  Sudder  Dewanny  Adawlut  at  Calcutta ; 
and  in  the  year  1821  a  second  edition  of  the  first  volume, 
comprising  the  first  and  second  parts  of  the  work,  and  enriched 
with  copious  Notes  and  additions,  was  published  in  London 
under  the  patronage  of  the  Court  of  Directors.  It  is  scarcely 
possible  to  speak  too  highly  of  this  analysis,  and  it  justly  occu- 
pies the  very  first  place  as  an  authority.  The  arrangement 
throughout  the  work  is  clear  and  simple,  and  the  Notes  which 
are  added  afford,  in  every  instance,  the  greatest  assistance  to 
the  student  in  the  elucidation  of  the  subject-matter  of  the  text. 
In  no  instance,  probably,  has  the  patronage  of  the  East-India 
Company  been  more  worthily  bestowed  than  upon  Mr.  Ha- 
rington's  work ;  and  it  is  only  to  be  regretted  that  the  second 
and  revised  edition  of  the  two  latter  volumes  was  never 
published.  Imperfect  though  it  be,  however,  and  though  it 
extends  no  later  than  the  year  1821,  no  one  who  is  desirous 
of  obtaining  a  knowledge  of  the  law  of  Bengal  should  omit 
to  peruse  it  with  the  utmost  attention.  A  Persian  trans- 
lation of  Mr.  Harington's  analysis  was  made  by  Major  Ouseley, 
and  published  at  Calcutta  in  the  year  1840^*  it  is  a  most 
useful  publication  so  far  as  it  goes,  as  it  affords  to  those 
natives  who  are  ignorant  of  our  language  the  means  of  gaining 
a  perfect  insight  into  the  history  and  constitution  of  our  system 
of  legislation  for  India,  and  a  knowledge  of  a  large  body  of  the 
Laws  themselves. 

An  Abstract  of  the  Regulations  enacted  for  the  Provinces 
of  Bengal,  Behar,  and  Orissa,  in  four  4to.  volumes,  originally 
compiled  by  Mr.  Blunt,  and  continued  by  Mr.  H.  Shakespear, 
was  printed  at  Calcutta  in  1824 — 1828. 

Mr.  Dale's  Alphabetical  Index  to  the  Regulations  of  Govern- 
ment for  the  territories  under  the  Presidency  of  Bengal  was 
publidied,  with  an  Appendix,  in  1830:  it  is  a  useful  work, 
but  has  been  superseded  by  Mr.  Fenwick's  more  recent  pub- 
lication of  the  same  nature,  mentioned  below. 


'J^\  s^iuafr  J^  ^}  tM^  IC^^  Lj->\::i^.  2  Vols.  4to.  Calcutta,  1840. 
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Mx.  Richard  Clarke  is  the  author  of  a  concise  Abstract  of  the 
Bengal  Regulations  from  1 793  to  1 831,  which  forms  thesixth  Ap- 
pendix to  the  Minutes  of  Evidence  taken  before  the  Judicial  Sub- 
committee of  the  House  of  Commons  in  the  year  1832.  The 
same  gentleman  also  published,  in  1840,  a  collection  of  the  Ben- 
gal Regulations  respecting  Zaminddri  and  Ldkhiraj  property. 
This  collection,  which  was  printed  by  the  authority  of  the 
Honourable  Court  of  Directors,  is  of  the  highest  interest,  as 
it  brings  together,  arranged  under  separate  heads,  such  of  the 
enactments  of  the  Bengal  Government  as  affect  the  possession 
and  transfer  of  revenue  property,  or.  as  it  is  ordinarily  termed 
in  the  Regulations  which  established  the  permanent  settlement, 
property  in  land.  Mr.  Clarke  published  the  present  work 
chiefly  for  reference  upon  appeals  to  the  Queen  in  Council,  the 
right  to  Zaminddri  property  forming  the  subject  of  many  of 
the  most  important  appeals  from  the  Courts  of  the  East-India 
Company,  especially  those  from  Bengal. 

An  Abstract  of  the  Bengal  Civil  Regulations  was  published 
by  Mr.  Augustus  Prinsep.  I  have  never  met  with  a  copy  of 
this  work,  but  it  is  stated  to  be  a  very  valuable  and  well- 
executed  compilation.^  A  Hindi  translation  of  Mr.  Prinsep's 
Abstract  was  pubUshed  at  Dehli  in  1843.* 

In  the  year  1840  Mr.  Marshman  produced  his  Guide  to  the 
CivU  Law  of  the  Presidency  of  Fort  William,  which  contains 
all  the  unrepealed  Regulations,  Acts,  Constructions,  and  Cir- 
cular Orders  of  Government  relating  to  the  subject.  This  is  a 
most  useful  and  comprehensive  work,  but  it  is  to  be  regretted 
that  it  has  not  the  advantage  of  an  Index.  A  Hindi  transla- 
tion of  this  work,  by  the  Professors  of  the  Dehli  College, 
was  published  in  1843,  comprising  all  the  Regulations,  ab- 
stracts of  Constructions,  and  Circular  Government  Orders, 
contained  in  Mr.  Marshman's  work,  and  continued  to  Novem- 
ber 1843;    abstracts  of  some  of  the  Acts  of  the  Legislative 


^  Shore  on  Indian  affairs^  Vol.  I.  p.  224. 

*  j3\^ J  {jo\y  io^  Abstract  of  the  CivU  Law,  by  A.  Prinsep,  Esq., 

continued  from  1828  to  March  1843,  translated  by  Moonshee  Hosseinee. 
4to.  Dehli,  1843. 
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Council,  and  of  the  Regulations  relative  to  the  resumption 
of  rent-free  tenures ;  together  with  an  Epitome  of  the  Hindii 
and  Muhammadan  Laws,  from  the  works  of  Sir  W.  H.  Mac- 
naghten.^  Mr.  Marshman  also  published  a  Guide  to  the  Re- 
venue Regulations  in  the  year  1835. 

Mr.  Fulwar  Skipwith's  Magistrates'  Guide,  which  is  an 
abridgement  of  the  Criminal  Regulations  and  Acts,  and  contains 
the  Circular  Orders  and  Constructions  of  the  Court  of  Nizamut 
Adawlut  in  Bengal  up  to  August  1843,  is  a  most  useful  book 
in  the  criminal  department. 

In  the  year  1840  Mr.  A.  D.  Campbell  published  at  Madras  a 
collection  of  the  Regulations  of  the  Madras  Presidency  from 
the  year  1802,  with  a  Synopsis  and  Notes  on  the  Code,  and 
mentioning  all  those  Regulations  that  have  been  partially  or 
wholly  rescinded.  This  collection  was  republished  in  1843, 
together  with  an  enlarged  Synopsis  and  a  copious  Index. 

A  Digest  of  the  Criminal  Law  of  the  Presidency  of  Fort 
William,  by  Mr.  Beaufort,  of  the  Bengal  Civil  Service,  was  pub- 
lished at  Calcutta  in  the  year  1846:  it  is  spoken  of  in  the 
highest  terms  by  several  writers,  but  I  have  not  been  able  to 
discover  any  copy  of  it  in  this  country. 

In  the  year  1848  Mr.  Baynes,  the  Civil  and  Sessions  Judge 
of  Madura,  published  a  treatise  on  the  Criminal  Law  of  the 
Madras  Presidency,  as  contained  in  the  existing  Regulations 
and  Acts.  This  work  is  preceded  by  a  concise  tabular  state- 
ment of  crimes  and  punishments;  and  contains,  in  addition, 
the  Circular  Orders  of  the  Foujdary  Adawlut  from  1805  ta 
February  1848. 

Mr.  Richard  Clarke,  whose  works  on  the  Regulation  Law 
have  been  already  mentioned,  published,  in  1848,  an  edition  in 
4to.  of  the  Regulations  of  the  Government  of  Fort  St.  George, 
in  force  at  the  end  of  the  year  1847,  together  with  the  Acts  of 
Government  in  force  at  that  Presidency.  In  this  edition 
Mr.  Clarke  has  omitted  all  enactments  which  are  no  longer  in 


1  <4W|i>  myly  ^y^    Guide   to  the  Civil  Law   of  Bengal   and  the 
Upper  Provinces^  4to.  Dehli^  1843. 
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operation,  "  except  in  a  very  few  instances,  where  a  section  or 
clause,  though  rescinded  or  superseded,  has  been  referred  to  in 
a  subsequent  Regulation,  or  where  a  provision  in  force  during 
a  certain  period  niight  occasionally  require  to  be  consulted  in 
order  to  establish  the  admissibility  of  evidence/'^     Mr,  Clarke 
has  added   a  classified  list  of  Titles,  and  a  copious  Index. 
This  edition  of  the  Madras  Regulations,  which  is  published 
by  the  authority  of  the  Honourable  Court  of  Directors,  will 
be  followed  by  new  editions  of  the  Regulations  and  Acts  in 
force  at  the  other  Presidencies ;  and  the  entire  work,  when 
completed,  will  oflfer  an  imiform  and  compact  edition  of  the 
whole  body  of  the  Laws  enacted  in  India.     The  addition  of  the 
Indices,  so  generally  wanting,  or  imperfect,  in  former  editions, 
will  render  easy  of  access,  in  a  commodious  form,  the  contents 
of  a  number  of  bulky  volumes,  many  of  which  are  not  ea^y 
to  be  procured.     Mr.  Clarke  is  entitled  to  the  best  thanks 
of  the  Indian  community  for  his  useful  and  important  labours : 
the  difficulties  of  the  task,  and  the  utility  of  the  result,  can 
only  be  appreciated  by  those  whose  duty  or  inclination  has 
led  them  to  study  the  Regulation  Law  of  India. 

In  1849  Mr.Fenwick  published,  at  Calcutta,  an  Index  to  the 
Civil  Law  of  the  Presidency  of  Fort  William,  from  1793  to 
1849  inclusive :  it  is  formed  on  the  plan  of  Dale's  Index, 
already  mentioned,  which  it  may  be  said  to  have  super- 
seded. 

The  latest  work  on  the  Regulation  Law  is  an  Edition  in 
8vo.  of  the  Code  of  Bombay  Regulations,  published  in  London 
in  1849,  by  Mr.  Harrison  of  the  Bombay  Civil  Service:  the 
Editor  has  added  Notes  shewing  the  alterations  made  by 
the  enactments  subsequent  to  1827,  together  with  a  number 
of  valuable  Interpretations,  and  an  Epitome  of  the  Acts  of 
Government :  he  has  also  given  a  very  full  Index.  The 
arrangement  of  Mr.  Harrison's  work  renders  it  peculiarly 
convenient  of  reference.  He  has  retained  the  original  division 
of  the  Code  into  five  branches,  and  has  entered  the  Supple- 
ments to  each  Regulation  immediately  after  it ;   so  that  the 


*  See  Clarke'8  Madras  Regulations — Prefatory  Note* 
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whole  Bombay  Law  on  any  given  subject,  as  it  now  stands,  is 
presented  to  the  reader  in  a  connected  form. 

The  Acts  of  the  Legislative  Council  of  India  are  printed  in 
India  so  soon  as  they  are  passed,  and  every  publicity  is  given 
to  them:  they  are  also  printed  in  England  by  order  of  the 
House  of  Commons. 

Mr.  Theobald  has  published  at  Calcutta  a  collection  of  the 
Acts  of  the  Legislative  Council  of  India,  together  with  an 
Analytical  Abstract  prefixed  to  each  Act,  and  copious  Indices. 
This  collection  first  appeared  in  1844,  and  the  learned  Editor 
has  since  continued  his  work,  which  now  comprises  all  the 
Acts  from  1834  to  the  end  of  the  year  1848. 

Mr.  Clarke's  edition  of  the  Regulations,  as  has  already 
been  stated,  will  contain  the  Acts  in  force  in  the  respective 

Presidencies. 

* 

2.  Native  Laws. 

The  earliest  trace  which  we  find  of  the  reservation  to  the 
natives  resident  in  our  territories  in  India  of  their  own  laws 
and  customs  is  in  the  Charter  of  George  IL,  granted  in  1753, 
in  which  there  was  introduced  an  express  exception  from  the 
jurisdiction  of  the  Mayors'  Courts  of  all  suits  and  actions 
between  the  Indian  natives  only,  such  suits  and  actions  being 
directed  to  be  determined  among  themselves,  unless  both 
parties  should  submit  the  same  to  the  determination  of  the 
Mayors'  Courts.  This,  however,  was  merely  an  exception  to 
the  jurisdictioir;  nor  indeed  does  it  appear  that  the  native 
inhabitants  of  Bombay  were  ever  actually  exempted  from  the 
jurisdiction  of  the  Mayors'  Court,  or  that  any  peculiar  Laws  were 
administered  to  them  in  that  Court.^ 

In  Warren  Hastings'  celebrated  plan  for  the  administration 
of  justice,  proposed  and  adopted  in  1772,  when  the  East-India 
Company  first  took  upon  themselves  the  entire  management  of 
their  territories  in  India,  the  23d  Rule  especially  reserved 
their  own  laws  to  the  natives,  and  provided  that  "Moulavies 


See  Vol.  II.  of  this  work,  p.  343. 
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or  Brahmins^'  should  respectively  attend  the  Courts,  to  expound 
the  law,  and  assist  in  passing  the  decree. 

Subsequently,  when  the  Govemor-Greneral  and  Council  were 
invested  by  Parliament  with  the  power  of  making  Regulations, 
the  provisions  and  exact  words  of  the  23d  Rule  above  men- 
tioned were  introduced  into  the  first  Regulation  enacted  by 
the  Bengal  Government  for  the  administration  of  justice. 
This  Regulation  was  passed  on  the  17th  of  April  1780. 

By  section  27  of  this  Regulation  it  was  enacted,  "  That  in 
all  suits  regarding  inheritance,  marriage,  and  caste,  and  other 
religious  usages  or  institutions,  the  laws  of  the  Koran  with 
respect  to  Mahomedans,  and  those  of  the  Shaster  with  re- 
spect to  Gentoos,  shall  be  invariably  adhered  to.''  This  section 
was  re-enacted  in  the  following  year,  in  the  revised  Code,  with 
the  addition  of  the  word  "succession."* 

In  the  Statute  Law  relating  to  India  no  such  express  privi- 
lege was  granted  until  the  year  1781;  the  13th  Geo.  III. 
c.  63,  passed  in  1773,  which  established  the  Supreme  Court  at 
Port  William,  and  the  Charter  of  Justice  of  that  Court,  contain- 
ing no  clause  specially  denoting  the  law  to  be  administered 
to  the  natives. 

In  the  former  year,  however,  the  declaratory  Act  of  the  21  st 
Geo.  III.  c.  70,  which  was  passed  for  explaining  and  defining  the 
powers  and  jurisdiction  of  the  Supreme  Court  at  Fort  William 
in  Bengal,  expressly  enacted,  by  section  17,  that,  in  dis- 
putes between  the  native  inhabitants  of  Calcutta,  "their 
inheritance  and  succession  to  lands,  rents,  and  goods,  and  all 
matters  of  contract  and  dealing  between  pafty  and  party, 
shall  be  determined,  in  the  case  of  Mahomedans  by  the  laws 
and  usages  of  Mahomedans,  and  in  the  case  of  Gentus  by 
the  laws  and  usages  of  Gentus ;  and  where  only  one  of 
the  parties  shall  be  a  Mahomedan  or  Gontu,  by  the  laws  and 
usages  of  the  defendant.''  Section  18  of  the  same  Statute 
emphatically  preserved  to  the  natives  their  laws  and  customs, 
enacting  that,  "  in  order  that  regard  should  be  had  to  the  civil 
and  religious    usages    of   the    said  natives,  the    rights  and 


1 
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authorities  of  fathers  of  families  and  masters  of  families, 
according  as  the  same  might  have  been  exercised  by  the 
Gentu  or  Mahomedan  law,  shall  be  preserved  to  them  respec- 
tively within  their  said  feuniKes ;  nor  shall  any  acts  done  in 
consequence  of  the  rule  and  law  of  caste,  respecting  the  mem- 
bers of  the  said  families  only,  be  held  and  adjudged  a  crime, 
although  the  same  may  not  be  held  justifiable  by  the  laws 
of  England/'  The  next  following  section  provided  that  the 
said  Court  might  frame  such  process,  and  make  such  Rules  and 
Orders  for  the  execution  thereof  in  suits  Civil  or  Criminal 
against  the  natives  of  Bengal,  Behar,  and  Orissa,  as  might 
accommodate  the  same  to  the  religion  and  manners  of  such 
natives,  so  far  as  the  same  might  consist  with  the  due  execu- 
tion of  the  laws  and  the  attainment  of  justice. 

This  reservation  of  the  native  laws  to  Hindus  and  Muham- 
madans  was  extended  to  Madras  and  Bombay  by  sections  12  and 
13  of  the  37th  Geo.  III.  c.  142,  passed  in  1797,  under  which 
Statute  the  Recorders'  Courts  at  those  Presidencies  were  esta- 
blished.    Section  12  of  this  Statute  re-enacted  the  18th  section 
of  the  21st  Geo.  III.  c.  70  >  and  section  13  repeated  verbatim  the 
1 7th  section  of  the  same  Statute  already  quoted,  with  the  addi- 
tion, however,  of  "  or  by  such  laws  and  usages  as  the  same  would 
have  been  determined  by  if  the  suit  had  been  brought  and  the 
action  commenced  in  a  native  Court ;  and  where  one  of  the 
parties  shall  be  a  Mahomedan   or  Gentoo,  by  the  laws  and 
usages  of  the  defendant :    and  in  all  suits  so  to  be  determined 
by  the  laws  and  usages  of  the  natives,  the  said  Courts  shall 
make  such  rules  and  orders  for  the  conduct  of  the  same,  and 
frame  such  process  for  the  execution  of  their  judgments,  sen- 
tences, or  decrees,  as  shall  be  most  consonant  to  the  religions 
and  manners  of  the  said  natives,  and  to  the  said  laws  and  usages 
respectively,  and  the  easy  attainment  of  the  ends  of  justice; 
and  such   means  shall    be  adopted  for  compelling  the  ap- 
pearance of  witnesses,  and  taking  their  examination,  as  shall 
be  consistent  with  the  said  laws  and  usages,  so  that  the  suits 
shall  be  conducted  with  as  much  ease,  and  at  as  little  expense, 
as  is  consistent  with- the  attainment  of  substantial  justice.^' 
By  the  39th  &  40th  Geo.  III.  c.  79,  s.  5,  and  the  4th  Geo. 
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IV.  c.  71,  8.  9,  all  powers  and  authorities  granted  to  the 
said  Recorders'  Courts  at  Madras  and  Bombay  were  trans- 
ferred to  the  Supreme  Courts  at  those  Presidencies  to  be  esta- 
blished respectively  under  the  said  Statutes.  The  22d  section 
of  the  Charter  of  Justice  of  the  Supreme  Court  at  Madras,  and 
the  29th  section  of  the  Charter  of  Justice  of  the  Supreme 
Court  at  Bombay,  contain  the  13th  section  of  the  37th  Geo. 
III.  c'  142,  nearly  word  for  word,  and  without  any  material 
addition  or  alteration. 

Such  is  the  Statute  Law  relating  to  this  subject,  and  applying 
to  the  Supreme  Courts  of  Judicature,  and  those  natives  within 
their  jurisdiction.  Of  the  Regulations  passed  for  the  direction 
of  the  Courts  of  the  Honourable  East-India  Company,  the  first, 
as  taking  the  lead  in  the  enactment  of  this  wise  and  just 
measure,  has  been  already  noticed.  In  1793,  section  15  of 
Regulation  IV.  of  the  Bengal  Code  enacted,  that  "  in  suits 
regarding  succession,  inheritance,  marriage,  and  caste,  and  all 
religious  usages  and  institutions,  the  Mahomedan  laws  with 
respect  to  Mahomedans,  and  the  Hindoo  laws  with  regard  to 
Hindoos,  are  to  be  considered  as  the.  general  rules  by  which 
the  Judges  are  to  form  their  decision.'^  This  section  was 
extended  to  Benares  and  the  Upper  Provinces  by  section  3 
of  Regulation  VIII.  of  1795,  and  section  16  of  Regulation  III. 
of  1803  of  the  Bengal  Code.  The  former  of  these  last-men- 
tioned Regulations  by  section  3,  also  enacted,  in  addition  to  the 
provisions  of  section  15  of  Reg.  IV,  of  1793,  that  "in  causes  in 
which  the  plaintiff  shall  be  of  a  different  religious  persuasion 
from  the  defendant,  the  decision  is  to  be  regulated  by  the  law 
of  the  religion  of  the  latter;  excepting  where  Europeans,  or 
other  persons,  not  being  either  Mahomedans  or  Hindoos,  shall  be 
defendants,  in  which  cases  the  law  of  the  plaintiff  is  to  be  made 
the  rule  of  decision  in  all  plaints  and  actions  of  a  civil  nature.'' 

In  the  year  1831  Moonsiffs  generally  throughout  Bengal 
were  directed  to  administer  the  Muhammadan  laws  with  respect 
to  Muhammadans,  and  the  Hindu  laws  with  regard  to 
Hindus,  in  all  cases  of  inheritance  of,  or  succession  to,  landed 
property,  and  the  law  administered  in  such  cases  was  to  be 
the  law  of  the  defendant:  where  any  doubts  existed,  they  were 
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enjoined  to  obtain  an  exposition  of  the  law  from  the  Law- 
officers  of  the  Zillah  Courts.^ 

In  the  year  1832  a  Regulation  was  passed  for  the  Bengal 
Presidency,  entitled,  "A  Regulation  for  modifying  certain  of 
the  provisions  of  Regulation  V.  1831,  and  for  providing  sup- 
plementary rules  to  that  enactment/'      This  Regulation^  at- 
tracted  but  Uttle    notice  at  the   time,  partly  by   regison  of 
its  title,  and  partly  because  it  was  principally  devoted  to  the 
enactment  of  rules  for  appeals,  pleadings,  and  the  practice  of 
the  Courts:  a  most  important  innovation  upon  the  rights  of 
the  natives  was,  however,  unobservedly  introduced.     The  8th 
section  of  this  Regulation  rescinded  the  portion  of  section  3  of 
Regulation  VIII.  of  1795  above  quoted,  and  enacted  that  the 
rules  contained  in  section  15  of  Regulation  IV.  of  1793,  and 
section  16  of  Regulation  III.  of  1803,  should  be  "  the  rule  of 
guidance  in  all  suits  regarding  succession,  inheritance,  mar- 
riage,   and    cast,    and    all    religious     usages     and     institu- 
tions that  may  arise  between  persons  professing  the  Hindoo 
and  Mahomedan   persuasions    respectively.^'      The   9th  sec- 
tion proceeded  to   declare   "  that    the  above  rules   are   in- 
tended, and  shall  be  held  to  apply  to  such  persons  only  as 
shall  be  band  fide  professors  of  those   religions  at  the  time 
of  the  application  of  the  Law  to  the  case,  and  were  designed 
for  the  protection  of  the  rights  of  such  persons,  not  for  the 
deprivation  of  the  rights  of  others.     Whenever,  therefore,  in 
any  civil  suit,  the  parties  to  such  suit  may  be  of  different  per- 
suasions, when  one  party  shall  be  of  the  Hindoo  and  the  other 
of  the  Mahomedan  persuasion,  or  where  one  or  more  of  the 
parties  to  such  suit  shall  not  be  either  of  the  Mahomedan  or 
Hindoo  persuasion,   the  laws  of  those  religions  shall   not  be 
permitted  to  operate  to  deprive  such  party  or  parties  of  any 
property  to  which,  but  for  the  operation  of  such  laws,  they 
would  have  been  entitled.     In  all  such  cases  the  decision  shall 
be  governed   by  the  principles   of  justice,  equity,  and  good 
conscience;    it  being  clearly  understood,  however,  that   this 
provision   shall   not    be   considered   as  justifying  the  intro- 


»  Bang.  Reg.  V.  1831,  s.  6-  «  Beng.  Reg.  VII.  1832. 
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duction  of  the  English  or  any  foreign  law,  or  the  application 
to  such  cases  of  any  rules  not  sanctioned  by  those  principles/' 

This  innovation  was  confined  to  the  Bengal  Presidency,  and 
did  not  excite  much  attention  until  a  later  period,  being,  as  it 
were,  smuggled  into  an  enactment  relating  to  the  technicalities 
of  practice,  and  being,  moreoyer,  very  obscure  in  its  wording. 

When  Courts  of  Judicature  were  first  established  by  the 
East-India  Company  in  the  Madras  Presidency,  in  the  year 
1802,  Regulation  III.  of  the  new  Code  was  formed  on  the 
Bengal  Reg.  IV.  of  1793,  nearly  the  same  words  being  Used 
with  regard  to  the  reservation  of  the  Hindu  and  Muhammadan 
laws  as  those  employed  in  the  latter  Regulation. 

In  the  Bombay  Presidency,  in  the  year  1799,  the  Governor 
and  Council  also  passed  a  Regulation  to  the  like  efiect,  but 
more  expUcit  and  extensive  in  its  application.  This  Regula- 
tion, the  fourth  of  the  above  year,  by  its  fourteenth  section, 
secured  to  Hindu  and  Muhammadan  defendants  the  benefit  of 
their  own  laws  in  civil  suits  respecting  "  the  succession  to,  and 
inheritance  of,  landed  and  other  property,  mortgages,  loans, 
bonds,  securities,  hire,  wages,  marriage,  and  cast,  and  every 
other  claim  to  personal  or  real  right  and  property,  so  far  as 
shall  depend  upon  the  point  of  law."  It  also  provided  that,  in 
the  case  of  Portuguese  and  Parsi  inhabitants,  the  Judge  was  to 
be  guided  by  a  view  to  equity  in  his  decisions,  marking  due  allow- 
ance for  their  respective  customs,  as  fer  as  he  could  ascertain 
the  same.  Regulation  II.  of  1 800  re-enacted  the  same  provisions. 

In  1827,  when  all  the  Judicial  Regulations  previously 
passed  by  the  Bombay  Government  were  rescinded,  it  was 
enacted  that  "  the  law  to  be  observed  in  the  trial  of  suits  shall 
be  Acts  of  Parliament  and  Regulations  of  Government  appK- 
cable  to  the  case ;  in  the  absence  of  such  Acts  and  Regula- 
tions, the  usage  of  the  country  in  which  the  suit  arose ;  if  none 
such  appears,  the  law  of  the  defendant;  and,  in  the  absence 
of  specific  law  and  usage,  justice,  equity,  and  good  conscience 
alone.'^^  Hind6  and  Muhammadan  law  officers  were  appointed 
to  the  Courts,  and  enjoined  to  return  answers,  conformable  to 


1  Bomb.  Reg.  IV.  1827,  s.  26. 
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their  respectiye  laws,  to  such  questions  as  should  be  put  to 
them  by  the  Courts.^ 

Early  in  the  present  year  an  Act  was  passed  by  the  Gro- 
venunent  of  India,  extending  the  principle  of  section  9  of 
Reg.  VIL  of  1832  of  the  Bengal  code  throughout  the  territo- 
ries subject  to  the  Goyernment  of  the  East-India  Company. 
By  this  Act  it  was  declared,  that  "  So  much  of  any  law  or  usage 
now  in  force  within  the  territories  subject  to  the  Government 
of  the  East-India  Company  as  inflicts  on  any  person  forfeiture 
of  rights  or  property,  or  may  be  held  in  any  way  to  impair  or 
affect  any  right  of  inheritance,  by  reason  of  his  or  her  re- 
nouncing, or  having  been  excluded  from  the  communion  of  any 
religion,  or  being  deprived  of  cast,  shall  cease  to  be  enforced  as 
law  in  the  Courts  of  the  East-India  Company,  and  in  the  Courts 
established  by  Royal  Charter  within  the  said  territories.''^ 

Thus  fiur  as  regards  the  native  Civil  Laws.  I  now  proceed  to 
notice  the  Regulations  respecting  the  reservation  of  the  native 
Criminal  Laws. 

By  Warren  Hastings'  plan  in  1772,  the  Muhammadan 
Criminal  Law  was  retained  in  the  Criminal  Courts,  subject  to 
the  interposition  of  Government,  or  of  the  subordinate  English 
functionaries,  where  its  provisions  were  manifestly  unjust. 
In  1790,  when  the  Governor-General  accepted  the  Nizdmut  of 
Bengal,  the  Criminal  Courts  then  established  were  directed  to  * 
pronounce  sentence  according  to  the  Muhammadan  law ;  and 
in  cases  of  murder  accordmg  to  the  doctrines  of  Yusuf  and 
Muhammad^  as  has  been  already  noticed.  The  Muhammadan 
law  was  fiirther  ordered  to  be  continued  in  the  like  manner 
in  the  Criminal  Courts  established  in  1793.^ 

In  1832  it  was  enacted  in  Bengal  that  all  persons,  not  pro- 
fessing the  Muhammadan  faith,  might  claim  to  be  exempt  from 
trial  under  the  provisions  of  the  Muhammadan  Criminal  Code 
for  offences  cognizable  under  the  general  Regulations.' 


»  Bomb.  Reg.  II.  1827,  ss.  13.29 ;  Bomb,  Reg.  IV.  1827,  s.  27. 

•  Act  XXI.  1850.  »  Beng.  Reg.  XXVI.  1790,  ss.  32,33. 

•  Beng.  Reg.  IX.  1793,  ss.  47. 50. 74, 75. 

•  Beog.  r4-  VI.  1892,  s.  5. 
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At  Madras^  in  the  year  1802,  provisions  were  made  re- 
specting the  administration  of  the  Muhammadan  Criminal  Law 
in  the  Courts  of  the  East-India  Company,  similar  to  those 
enacted  in  Bengal  by  Regulation  IX.  of  1793,^ 

The  Criminal  Law  administered  in  the  Company's  Courts  at 
Bombay  previously  to  1827,  was  ordered  to  be  regulated  by  the 
law  of  the  accused  party :  Christians  and  Parsis  to  be  judged  on 
the  principles  of  the  English  law,  and  Muhammadans  and  Hindus 
according  to  their  own  particular  laws.^  The  Muhammadan 
law  was  to  be  regulated  by  the  Fatwa  of  the  law  officers,  which 
was  directed  to  be  given  according,  to  the  doctrine  of  Yusuf 
and  Muhammad;  respecting  which,  and^the  law  of  the  Hindiis, 
the  Judges  were  enjoined  to  refer  to  the  translation  of  the 
Hidayah  by  Hamilton,  and  of  the  Hindu  laws  by  Halhed  and 
Sir  William  Jones ;  as  likewise  to  a  tract  entitled  "  Observa- 
tions,'*  which  then  constituted  part  of  the  Criminal  Code  for 
the  province  of  Malabar  and  Salsette,  &c.'  In  1819  the 
Hindu  Criminal  Law  was  directed  to  be  administered  to 
Hindus  in  the  Special  Court.*  The  Native  Criminal  Laws 
were  abolished  in  the  Bombay  Presidency  in  1827,  and  a  re- 
gular Code  substituted  in  their  place. 

The  Muhammadan  Criminal  Law,  even  when  first  reserved 
to  the  natives  of  the  British  territories  in  India,  was  subjected  to 
many  important  restrictions  in  its  application ;  and  it  has  been 
so  modified  by  the  subsequent  Regulations  in  the  Presidencies 
of  Bengal  and  Madras,  as  to  present  no  vestiges  of  its  sangui- 
nary character,  and  but  few  of  its  original  imperfections.* 


»  Mad.  Reg.  VII.  1802,  sb.  16, 16 ;  Mad.  Reg.  VIII.  1802,  bs.  9,  10, 11. 

«  Bomb.  Reg.  V.  1799,  s.  36  ;  Bomb.  Reg.  III.  1800,  s.  36  j  Bomb. 
Reg.  VII.  1820,  8. 17. 

»  Bomb.  Reg.  V.  1799,  ss.  36.  39 ;  Bomb.  Reg.  III.  1800,  ss.  36.  39 ; 
Bomb.  Reg.  VII.  1820,  ss.  17. 20. 

*  Bomb.  Reg.  X.  1819. 

^  The  right  existing  in  the  Government  to  alter  the  Muhammadan  law 
appears  to  have  beei\,Tirtaally  recognized  by  the  13th  Geo.  III.  c.63,s.  7, 
vesting  in  it  authority  for  the  ordering,  managing,  and  governing,  ^^  in  like 
manner  (as  the  Act  recites),  to  all  intents  and  purposes  whatever,  as  the 
same  now  are,  or  at  any  time  heretofore  might  have  been,  exercised  by  the 
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The  above  are  the  Laws  and  Regulations  now  in  force.  It 
wiH  be  observed  that,  if  we  except  the  Bombay  Regulations 
IV.  of  1799,  II.  of  1800,  and  IV.  of  1827,  the  reservation 
of  the  Native  Civil  Laws,  both  in  the  Statutes  and  Charters, 
and  by  the  Regulations,  was  confined  to  Gent&s^,  or  Hindus, 
and  Muhammadans ;  a  broad  distinction  of  the  natives  of  India 
into  two  classes,  which  most  probably  arose  from  the  ignorance 
of  our  ancestors,  and  not  from  any  intention  of  excluding 
other  nations  or  sects  from  the  benefit  of  their  own  laws. 
There  are,  however,  as  is  well  known,  many  other  natives  of 
India,  who  are  neither  Hindus  nor  Muhammadans.  These 
form  a  large  class,  consisting  of  the  Portuguese  and  Armenian 
Christians;  the  Parsis;  the  Sikhs;  the  Jains;  the  Burmese, and 
Avanese,  who,  together  with  the  Chinese,  many  of  whom  have 
become  naturalized  in  India,  are  Buddhists;  and  some  few 
originally  from  Java  and  the  Eastern  Archipelago:  to  this 
class  may  be  added  the  usual  complement  of  that  cosmopolitan 
parasite,  the  Jew.  All  these  have  their  peculiar  laws  and  usages, 
many  of  which  are  more  or  less  connected  with  their  religious 
belief:  they  seem,  however,  to  be  excluded  from  the  benefit  of 
such  laws  in  the  Queen's  Courts.  In  the  Supreme  Court 
at  Calcutta  a  case  appears  to  have  been  once  decided  according 
to  the  Sikh  law^  but  this  was  by  reference  to  the  Pandits ; 
and  thus,  to  use  Sir  Edward  H.  East's  own  words,  he  being 
Chief  Justice  at  the  time,  "  The  difficulty  was  gotten   over, 


President  and  Council  in  Select  Committee;"  because  it  was  then  before 
the  Legislature  that  the  President  and  Council  had  interpose$l,|^d  altered 
the  Criminal  Law  of  the  province  in  1772.  Such  alterations^  itnd  all  future 
oeoessarj  amendments  thereof,  appear,  bj  the  aboTe  clause,  to  be  legally 
aanctioned.  See  ¥iSh  Report  frofti  the  Select  Committee  of  the  House  of 
Commons,  1812.  p.  40. 

The  late  Sir  Edward  Hyde  East,  in  his  evidence  before  the  Committee  of 
the  House  of  Lords  in  1830,  speaking  of  the  term  **  Gentds,'*  used  in  the21st 
Geo.  III.  c.  70,  observes,  **  Whether  that  was  intended  to  comprehend  all 
other  descriptions  of  Asiatics  who  happened  to  be  located  within  the  British 
boimds  of  India  is  perhaps  very  difficult  to  be  told  at, this  time  of  day.'' — 
Miniites  of  Evidence,  p.  118.    4to.  Edit. 

'  Doe  dem.  Kiuenchunder  Shaw  v.  Baidam  Beebee.    Vol.  II.  of  this 
work,  p.  22« 
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by  considering  the  Sikhs  as  a  sect  of  Grentoos  or  Hindoos, 
of  whom  they  were  a  dissenting  branch/'*  At  any  rate,  it 
has  been  more  than  once  held  at  Calcutta^  that,  with  the  ex- 
ception of  Hindus  and  Muhammadans,  no  suitor  of  the 
Supreme  Courts  is  entitled  to  have  any  special  law  applied  to 
his  case.^  In  an  old  case  it  was  decided  by  the  Supreme  Court 
at  Bombay*,  that  the  Portuguese  laws,  in  all  points  of  suc- 
cession, and  of  all  personal  rights^  as  those  of  husband  and 
wife,  remained  in  fiill  force  as  regards  the  Portuguese  in  Bom- 
bay*; but  it  was  also  held  in  the  same  case  that  the  law  of  Por- 
tugal could  not  of  its  own  force  operate  at  Bombay,  and  that  the 
Portuguese  were  subject  to  the  law  of  England  alone,  with 
the  reservation  of  certain  customs.  Questions  between  Pars! 
litigants  in  the  Supreme  Court  at  Bombay  appear  to  have 
been  formerly  adjudicated  according  to  the  provisions  of  the 
Hindu  law,  where  there  was  no  custom  adduced  to  the  con- 
trary.* A  recent  case^  also  decided  in  the  Supreme  Court  at 
Bombay,  has  determined  that  the  ecclesiastical  jurisdiction 
of  the  Court  extends  to  Parsis,  and  that  for  such  purpose  they 
are  included  in  the  words  "  British  subjects,^'  contained  in  the 
clause  of  the  Bombay  Charter  conferring  such  jurisdiction. 

Questions  of  Hindu  law,  which  come  within  the  specification 
of  the  Statutes  and  Charters,  are  adjudicated  in  the  Supreme 
Courts  according  to  the  doctrines  of  each  particular  school  of 
law  entertained  by  the  parties,  or  according  to  any  parti- 
cular custom  clearly  proved  to  exist  among  such  parties. 
With  respect  to  Muhammadans,  however,  it  is  stated  by 
Baillie,  m^  the  preface  to  his  Treatise  on  Inheritance,  that  no 


*  Appendix  to  Sir  E.  H.  East's  evidehce  before  the  Select  Committee  of 
the  House  of  Lords,  1830,  p.  140.    4to.  edit. 

*  Jehb  V.  Lefevrcy  CI.  Ad.  R.  1829,  56.  Musleah  v.  Miisleah,  1  Fulton, 
420.  Grant,  J.,  however,  dissented  in  this  latter  case,  and  thought  that 
the  Jewish  law  ought  to  be  applied. 

■  De  Silveira  v.  Texeira,    Vol.  II.  of  this  work,  p.  247. 

*  And  see  Sir  Ralph  Rice's  evidence  before  the  Select  Committee  of  the 
House  of  Lords,  1830,  p.  168.     4to.  edit. 

*  Ibid.  p.  168. 

^  Perozeboy  v.  Ardaseer  Curseijee,    Vol.  II.  of  this  work,  p.  335. 
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other  than  the  Sunniy  law  has  ever  been  administered  in  the 
Supreme  Court  at  Bengal.^  It  may  be  true  that  no  case  may 
have  as  yet  occurred  in  that  Court,  in  which  the  parties  held 
other  than  the  Sunniy  doctrines ;  but  there  can  be  Uttle  doubt 
that,  in  the  event  of  a  case  arising  between  MuhammadSins 
not  being  Sunniys,  the  law  administered  would  be  according  to 
the  religious  persuasion  of  the  litigants.  In  a  case  recently 
decided  in  the  Supreme  Court  at  Bombay,  where  the  parties 
held  particular  tenets  scarcely  compatible  with  the  Muham- 
madan  law,  Sir  E.  Perry,  C.  J.,  in  deKvering  judgment, 
remarked  — "  I  am  clearly,  therefore,  of  opinion,  that  the 
effect  of  this  clause  in  the  Charter  is,  not  to  adopt  the  text  of 
the  Korin  as  law,  any  further  than  it  has  been  adopted  in  the 
laws  and  usages  of  the  Muhammadans  who  came  under  our 
sway;  and  if  any  class  of  Muhammadans,  Muhammadan  dis- 
senters as  they  may  be  called,  are  found  to  be  in  possession  of 
any  usage  which  is  otherwise  valid  as  a  legal  custom,  and 
which  does  not  conflict  with  any  express  law  of  the  English 
Grovemment,  they  are  just  as  much  entitled  to  the  protection 
of  this  clause  as  the  most  orthodox  Sunniy  who  can  come 
before  the  Court''*  This  language  would  of  course  apply 
to  the  Imamiyah  doctrine;  and  indeed  the  learned  Chief 
Justice  seems  inclined  to  a  much  more  liberal  interpretation 
of  the  Law  than  has  prevailed  in  the  Supreme  Court  at 
Calcutta ;  for  he  goes  on  to  say,  "  How  far  the  pecuHar  laws 
of  non-Christian  aliens  would  be  recognized,  it  may  not  be 
very  easy,  nor  is  it  necessary,  to  define  beforehand.  On  each 
occasion  it  would  afford  matter  for  judicial  discussioiP  and  de- 
termination when  the  question  arose.  But  on  very  many 
questions,  such  as  marriage,  divorce,  succession,  and,  possibly, 
adoption,  there  seems  no  reason  to  doubt  that  the  proper  law 
to  be  referred  to  for  the  decision  of  any  controversy,  would 


'  BaiUie,  Muhammadan  Infaeritaiicey  Preface,  p.  yi.  In  p.  339,  n.  3,  of 
this  Tolume,  I  have  erroneoasly  stated  that  no  other 'than  the  Sunniy  law 
is  administered,  between  Muhammadan  parties,  in  the  Supreme  Courts  in 
India.    The  reader  is  requested  to  correct  the  fault. 

*  Cate  of  the  Kqjahs  and  Memon  Cutchees,    Vol.  II.  of  this  work,  p.  443. 
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not  be  the  law  of  the  Christian  community,  but  the  law  and 
usage  of  the  peculiar  non-Christian  class."  And  again,  "  The 
conclusion  I  draw  is,  that  if  a  custom,  otherwise  valid,  is  found 
to  prevail  amongst  a  race  of  eastern  origin,  and  non-Christian 
faith,  a  British  Court  of  Justice  will  give  eflfect  to  it,  if  it  does 
not  conflict  with  any  express  Act  of  the  Legislature."* 

In  the  Courts  of  the  Honourable  East-India  Company  an  ex- 
tended and  liberal  interpretation  of  the  wording  of  the  Regu- 
lations has  always  existed^;  and  we  find,  accordingly,  numerous 
cases  that  have  been  decided  according  to  the  laws  of  the 
Portuguese,  Armenians,  Jains,  and  Parsis,  so  far  as  such  laws 
could  be  ascertained,  and  the  tenets  of  the  Shiah  sect  of 
Muhammadans.^  The  native  law  of  contracts,  which  is  not 
included  in  the  specific  words  of  the  Regulations,  is  also  fre- 
quently administered  in  the  Honourable  Company's  Courts 
according  to  native  law.* 

It  does  not  appear  that  any  appeal  has  been  presented  to  the 
Privy  Council  against  any  decision  of  the  Courts  below  founded 
on  other  native  laws  than  those  of  the  Hindus  and  Muham- 
madans.  The  Judicial  Committee  of  the  Privy  Council,  how- 
ever, receive  the  Shiah  law,  and  have  so  construed  the  Bengal 
Reg.  IV.  of  1793,  in  a  case  which  was  decided  in  1841.®      In 


>  Vol.  II.  of  this  work,  pp.  446,  447. 

'  The  Advocate-General  recommended,  in  a  case  submitted  to  him  hy 
the  Sudder  Dewanny  Adawlut  of  Bengal  in  Feb.  1799,  that  foreign  laws  and 
customs  not  Hindti  or  Muhammadan  should  be  ascertained  hj  evidence. 
It  may  be  ^^erved,  that  the  intention  of  the  Regulations  does  not  seem 
to  have  been  to  confine  the  reservation  of  the  native  laws  to  the  Hindd  and 
Muhammadan  Codes.  For  instance,  we  find  in  the  rules  regulating  special 
appeals,  that  such  appeals  were  to  be  allowed  when  the  judgment  should 
appear  to  be  inconsistent  with  the  Regulations,  or  ^ith  the  Hindii  and 
Muhammadan  laws,  in  cases  which  were  required  to  be  decided  by  those 
aws,  or  with  any  other  law  or  usage  which  might  be  applicable  to  the  case. 

^  See  the  placita  under  the  title  Gift,  numbers  81,  82.  Husband  akd 
Wife,  numbers  80  et  seq, ;  Inheritance,  numbers  323  et  seq.;  and  Pbac- 
TiCE,  234  et  seq.    Injrd,  pp.  272.  298. 349.  521. 

^  See  the  placita  under  the  title  Contract,  numbers  1  et  seq.  Infrd, 
pp.  104, 105. 

'  Rajah  Deedar  Hossein  y.  Ranee  Zuhooroonisa.  2  Moore  Ind.App.  441. 
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another  case,  also,  they  decided,  in  general  terms,  that  they 
were  bound  to  take  notice  of  the  law  of  the  country  from  which 
the  appeal  came,  and  to  decide  according  to  it,  even  although 
it  had  not  been  noticed  in  the  Court  below.  ^ 

Such  is  the  present  state  of  the  Law,  and  the  practice  of 
the  Courts,  with  respect  to  the  administration  of  the  natiye 
laws  in  India ;  and  whatever  may  be  the  ultimate  e£fect  of  the 
recent  innovations,  it  cannojb  be  denied  that  the  preservation  of 
such  laws  is  in  conformity  with  the  doctrines  of  the  ablest 
writers  on  jurisprudence,  and  is  founded  on  "  the  wisdom  of 
experience  and  the  dictates  of  humanity."^ 

Warren  Hastings,  in  pursuance  of  that  enUghtened  and 
liberal  poUcy  which  so  eminently  distinguished  his  govern- 
ment in  India  in  all  that  regarded  the  conciliation  and  welfare 
of  its  native  inhabitants^  was,  as  we  have  seen,  the  first  to 
recommend  and  adopt  the  preservation  of  their  laws.  In  far- 
therance  of  his  plan  for  the  administration  of  justice,  he 
stated,  in  a  letter  addressed  to  the  Court  of  Directors,  in 
March  1773,  "That  in  order  to  render  more  complete  the 
Judicial  Regulations,  to  preclude  arbitrary  and  partial 
judgments,  and  to  guide  the  decisions  of  the  several  Courts,  a 
well-digested  Code  of  Laws,  compiled  agreeably  to  the  laws  and 
tenets  of  the  Mahometans  and  Gentoos,  and  according  to  the 
established  customs  and  usages,  in  cases  of  the  revenue,  would 
prove  of  the  greatest  public  utUity*;''  and  in  a  subsequent 
letter,  vrith  which  he  transmitted  to  England  a  specimen  of  a 


>  Sumboochunder  Chondry  y.  Naraini  Dibeh.    3  Knapp  56. 

*  StraDge's  Elements  of  Hindu  Law.    Vol.  I.  Introd.  p.  x.  2d  edit.. 

*  **  He  was  the  fi|^t  foreign  ruler/'  says  Mr.  Maeaulay,  **  who  succeeded 
in  gaining  the  confidence  of  the  hereditary  priests  of  India^  and  who  induced 
them  to  lay  open  to  English  scholars  the  secrets  of  the  old  Brahminical 
theology  and  jurisprudence.''  This,  however,  is  but  a  tardy  acknowledgment, 
introduced  nearly  at  the  end  of  an  essay  attacking  on  almost  every  point  the 
public  and  private  character  of  the  great  Governor-General. — See  Macau- 
lay's  Essays,  Vol.  III.  5th  edit. 

*  Proceedings  of  the  Governor  and  Council  at  Fort  William  respecting 
the  administration  of  justice  amongst  the  natives  in  Bengal,  p.  33.  4to.  1774. 
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lEIindu  Code  drawn  up  by  his  order,  occurs  the  following  re- 
markable passage : — "  From  the  labours  of  a  people,  however 
intelligent,  whose  studies  have  been  confined  to  the  narrow 
circle  of  their  own  religion,  and  the  decrees  founded  upon  its 
superstitions,  and  whose  discussions  in  the  search  of  trutli 
have  wanted  that  lively  aid  which  it  can  only  derive  from  a 
free  exertion  of  the  understanding,  and  an  opposition  of  opi- 
nions, a  perfect  system  of  jurisprudence  is  not  to  be  expected. 
Yet  if  it  shall  be  found  to  contain  nothing  hurtful  to  the  au- 
thority of  Government,  or  to  the  interests  of  society,  and  is 
consonant  to  the  ideas,  manners,  and  inclinations  of  the  people 
for  whose  use  it  is  intended,  I  presume  that,  on  these  grounds, 
it  will  be  preferable  to  any  which  even  a  superior  wisdom 
could  substitute  in  its  room."^ 

Nor  must  the  opinion  of  Sir  William  Jones  on  this  subject 
be  omitted;  an  opinion,  it  is  true,  given  some  time  after  the 
measure  which  he  recommended  had  been  adopted  by  the 
Government,  in  accordance  with  the  views  of  Hastings,  but 
which  loses  none  of  its  authority  on  that  account,  gaining,  on 
the  contrary,  additional  weight,  as  being  not  merely  the  theo- 
retical idea  of  an  atle  man,  but  the  well-considered  result  of  a 
five  years'  residtoce  in  India,  devoted,  with  imprecedented 
success,  to  the  intimate  study  of  those  very  laws  and  institu- 
tions, the  preservation  of  which  he  so  warmly  advocates. 
"  Nothing,''  says  Sir  William  Jones^  "  coulcl  be  more  obviously 
just  than  to  determine  private  contests  according  to  those 
laws  which  the  parties  themselves  had  ever  considered  as  the 
rules  of  their  cohduct  and  engagements  in  civil  life ;  nor  could 
any  thing  be  wiser  than,  by  a  legislative  act,  to  assure  the 
Hindu  and  Muselman  subjects  of  Great  Britain  that  the 
private  laws  which  they  severally  hold  sacred,  and  a  violation 
of  which  they  would  have  thought  the  most  grievous  oppres- 
sion, should  not  be  superseded  by  a  new  system,  of  which  they 
could  have  no  knowledge,  and  which  they  must  have  consi- 

^  Proceedings  of  the  Governor  and  Council  at  Fort  William  respecting 
the  administration  of  justice  amongst  the  natives  in  Bengal,  p.  35.  4to.  1774, 

'  Letter  to  the  Governor-General  and  Council  of  Bengal,  dated  March  19, 
1788.— Sir  W.  Jones's  Works,  Vol.  III.  p.  73*.     4to.  Lond.  1799. 
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dered  as  imposed  on  them  by  a  spirit  of  rigour  and  into- 
lerance/' 

Such,  then,  was  the  opinion  of  these  great  men;  and 
although  they  wrote  more  than  half  a  century  ago,  it  is  still 
entitled  to  our  respect  at  the  present  day.  The  laws  of  the 
Hindus  and  Muhammadans  are  part  and  parcel  of  their  reli- 
gion, and  believed  by  them  to  be  of  divine  revelation ;  little  or 
no  change  has  taken  place  in  the  religious  opinions  of  the 
natives  since  the  days  of  Hastings  and  Jones ;  the  Hindu  still 
venerates  the  Institutes  that  have  served  to  regulate  the 
conduct  of  his  forefathers  for  centuries ;  and  the  Muhammadan 
looks  with  undiminished  respect  on  the  precepts  transmitted 
to  him  in  the  Koran  by  one  whom  he  deems  to  be  the  last 
and  the  chief  of  the  prophets  of  God. 

A  host  of  other  writers,  capable  from  long  experience  of 
forming  a  just  estimate,  might  be  quoted,  upholding  the  same 
views :  amongst  them  we  find  Verelst,  Teignmouth,  Strange,  Ha- 
rington,  and  William  Macnaghten ;  wjiose  names  alone  are  suffi- 
cient in  themselves  to  guarantee  the  value  of  their  opinions  on  all 
questions  connected  v^th  the  welfare  of  the  natives  of  India. 

The  Regulation  VIL  of  1832  of  the  Bengal  Code,  passed,  at 
the  time,  for  reasons  which  I  have  already  j^lluded  to,  without 
attracting  any  particular  attention,  although  the  object  of 
the  Regulation  was,  ki  e£fect,  to  abrogate  so  much  of  the 
Hindu  law  as  prcfiided  that  a  convert  to  Muhammadanism 
or  Christianity  sholld  forfeit  all  claim  to  his  share  of  any 
heritable  property :  a  most  serious  innovation  upon  the  Hindu 
law,  affecting  the  system  in  one  of  its  most  imj^rtant  branches, 
and  interfering  in  a  powerful  degree  with  the  most  vital 
doctrines  of  the  Hindu  religion. 

It  was  not  until  a  more  formal  proposition  was  made  in  1842, 
and  again  subsecfuently  in  1845  when  the  Lex  loci  was  taken 
into  consideration,  to  alter  the  native  laws  as  regards  inheri- 
tance and  exclusion  from  cast,  that  any  opposition  was  raised.* 
A  Draft  Act   was  prepared  and  submitted  to  the  Govem- 


1  Special  Reports  of  the  Indian-Law  Comraissionerfl,  1843,  p.  346  et  seq. 
Ibid.  1847,  p.  607  et  seq. 
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ment  by  the  Indian-Law  Commissioners,  in  the  former 
year,  and  again  in  1845,  containing  a  provision,  that  so 
much  of  the  Hindu  and  Muhammadan  law  as  inflicted  for- 
feiture of  rights  or  property  upon  any  party  renouncing, 
or  excluded  from,  the  communion  of  the  Hindu  or  Muham- 
madan religion,  should  cease  to  be  enforced  as  law  in  any 
of  the  Courts  in  India.^  The  Hindus  presented  memorials 
to  the  Governor-General,  strongly  expressive  of  their  dis- 
satisfaction at  the  proposed  enactment,  which  they  regarded 
as  a  violation  of  a  solemn  pledge,  founded  upon  the  Act  of  a 
superior  and  supreme  legislature,  confirmed  by  the  local 
Government,  and  acted  upon  from  the  very  period  of  British 
connexion  with  the  Eastern  Empire.  They  further  intimated 
a  fear  that  the  security  in  person,  property,  and  religion, 
hitherto  ensured  to  them,  thus  xmdermined  in  one  instance, 
might  eventually  be  denied  them  altogether.*  The  proposed 
enactment  was  not  sanctioned  by  the  Government;  but  the 
recent  Act  XXL  of  1850,^  passed  by  the  Legislative  Council 
of  India,  extending  the  provisions  of  the  8th  and  9th  sections 
of  the  Bengal  Regulation  VII.  of  1832,  is  to  nearly  the  same 
effect,  and  has  wain  called  forth  the  remonstrance  and 
roused  the  jealous  suspicions  of  the  Hindus.  It  is  stated  that 
they  have  already  petitioned  against  the  Act,  and  that  it  i& 
their  intention  to  appeal  to  ParUament.da  the  subject. 

The  poUcy  of  the  enactment  of  tlng%^  is  perhaps  ques- 
tionable :  the  beneficial  results  expected  fr6m  its  operation  are 
at  least  doubtful.  I  allude,  of  course,  to  its  anticipated  effect 
in  increasing  th^number  of  converts  to  Christianity.  K  it  be 
true  that  the  disinheritance,  which,  by  the  Hindu  law,  follows 
apostacy,  militates  against  conversion  to  the  truth, — that  is,  in 
other  words,  that  many  Hindus  would  become. Christians  were 
it  not  for  the  prospect  of  the  loss  they  would  thereby  sustain, — 
the  question  arises,  in  the  first  place,  whether  it  be  desirable 
to  receive  such  lukewarm  behevers  into  our  Church?     As  weU 


^  Special  Reports  of  the  Indian-Law  Commissioners,  1848,  p.   371  ; 
Ibid.  1847,  pp.630.  682. 
'  Ibid.  1847,  p.  640  et  seq.,  and  p.  649  et  seq. 
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might  we  offer  bounty-money  to  recruit  the  ranks  of  Chris- 
tianity from  the  multitudes  who  would  be  willing  to  make  a 
traffic  of  their  consciences.     Again,  it  is  not  reasonable  to 
suppose  that  any  great  accession  will  be  made  to  the  number 
of  converted  Hindus  by  the  operation  of  this  new  Law.     The 
converts  from  the  Hindu  creed  to  Muhammadanism  have  of  late 
years  been  very  numerous ;  indeed,  it  is  to  be  feared,  far  more 
numerous  than  those  who  have  rewarded  the  labours  of  our 
Missionaries  by  embracing  the  Christian  religion ;  and  this,  be 
it  observed,  notwithstanding  the  Hindu  law  of  forfeiture  which 
has  been  denounced  as  holding  so  chief  a  place  amongst  the 
preventives  of  conversion.     Prom  this  it  may  fairly  be  inferred 
that  the  comparative  ill  success  of  the  Missionaries  arises,  not 
from    the   disabilities  under  which  apostates    and    outcasts 
labour  according  to  the  Hindu  law,  but  rather  from  the  fact 
that  the  Muhammadan  priest,   however   inferior  in  general 
education,  has  a  much  greater  knowledge  of  the  people  with 
whom  he  has  to  deal,  and  conseqently  a  stronger  hold  upon 
their  minds  and  imaginations,  than  that  possessed  by  the  Chris- 
tian pastor.     If  such  be  the  case,  let  our  Missionaries  strive 
to  attain  the  same  legitimate  power  of  conv^ing  the  heathen. 
Every  day  they  are  acquiring  a  deeper  ing^it  into  the  man- 
ners and  customs  of  tk^  natives,  and  a  more  complete  ac- 
quaintance with  their  lisuiguages ;  education,  too,  is  advancing 
with  rapid  strides,  A^ai^  to  the  effectual  measures  that  have 
been  adopted  by  the  Government ;  and  as  the  approximative 
instruction  of  the  teachers  and  the  taught  proceeds,  we  may 
hope  to  see  the  dark  superstitions  of  the  nativjiB  triumphantly 
superseded  by  the  light  of  Christianity ;  then,  and  then  only, 
wiD  the  time  have  arrived  for  extending  to  the  mass  of  our 
Indian  fellow-subjects  the  benefit   of  laws  which  they  now 
can  neither  understand  nor  appreciate,  and  for  effacing  those 
institutions  upon  which  their  present  social  happiness  so  largely 
depends.     The  day  has  gone  by  when  conversion  was  enforced 
by  a  mandate  of  the  ruling  power. 

The  Act  of  1850  has  been  termed  an  Act  for  the  promotion 
of  religious  liberty  ;  but  surely  such  a  name  can  scarcely  be 
applied  with   propriety  to  a  law  which   not  only  implies   a 
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violation  of  the  rights  of  property,  but,  in  the  case  of  a  Hindu, 
t)rbids  him  to  hope  for  happiness  in  another  world,  when- 
soever his  heir  shall  choose  to  forsake  the  faith  of  his  fore- 
fisithers.* 

In  considering  the  propriety  of  altering  or  abrogating  the 
Hindu  or  Muhammadan  laws,  all  pre-conceived  notions  of  the 
relative  excellence  of  the  English  and  native  systems  of  juris- 
prudence should  be  taken  as  secondary  considerations;  nor 
should  it  be  called  in  question  whether  such  systems  are  in 
themselves  good  or  bad;  for  it  should  never  be  forgotten, 
that,  in  the  present  state  of  society  in  India,  they  are  un- 
doubtedly the  best  adapted  to  the  wants  and  prejudices  of  the 
people  who  form  the  great  bulk  of  the  population  of  the 
country ;  that  they  are  an  integral  part  of  the  faith  of  that 
people ;  and  that,  though  we  may  not  be  bound  by  absolute 
treaty,  we  have  virtually  pledged  ourselves  to  preserve  them 
by  repeated  proclamations  and  enactments. 

The  laws  of  the  remaining  class  of  natives,  viz.  those  who  are 
neither  Hindus  nor  Muhammadans,  are  placed  ip,  a  very  diffe- 
rent position.  In  some  instances  these  laws  are  irrespective  of 
religion  ;  in  a.ln^tt  all  they  depend  more  upon  local  customs 
than  on  writteiiiW)des ;  they  never  appear  to  have  been  ad- 
mitted into  the  Queen^s  Courts ;  andFyhenever  they  have  been 
administered  in  those  of  the  East-IndSlCoinpany,  with  the  ex- 
ception of  the  Bombay  Presidency,  it  hfcj^ljeen  done  by  a  hberal 
extension  by  the  Judges  of  the  wording  of  the  Regulations : 
added  to  this,  the  Government  has  never  pledged  itself  in  any 
way  to  preserv^^r  administer  such  laws.  The  class  itself,  al- 
though collectively  numerous,  is  composed  of  different  sects  aad 


^  It  is  hardly  necessary  to  state  that  the  HiDdds  believe  the  attainment 
after  death  of  "  bliss  in  other  worlds,  immortality  and  heaven,"  to  depend 
upon  the  proper  performance  of  obsequies  by  the  next  heir  of  the  deceased, 
the  inheritance  and  the  performance  of  the  obsequies  being  inseparable. 
These  obsequies  cannot  be  performed  by  an  apostate,  or  by  one  excluded 
from  cast,  who,  in  either  case,  is  considered  to  be  virtually  dead,  the  per- 
formance of  the  funeral  rites,  and  the  consequent  inheritance,  devolving 
upon  the  next  in  succession.  By  the  law  of  the  Kordn  an  infidel  cannot 
succeed  to  the  estate  of  a  Muhammadan. 
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nations,  which,  taken  Separately,  are  of  small  extent  and  few  in 
numbers,  and  mostly  either  foreign  to  the  countty,  or  buU 
recently  established  there ;  and,  finally,  many  of  this  class  are 
anxious  to  be  ranged  under  the  protection  of  the  British 
laws,  instead  of  being  subjected  to  the  arbitrary  rules  of  ill- 
ascertained  usage. 

The  Armenians  of  Bengal,  so  long  since  as  the  year  1836, 
presented  a  petition  to  the  Governor-General,  in  which,  after 
setting  forth  the  destitution  of  their  legal  condition,  they  add, 
"As  Armenians  have  ceased  to  be  a  nation  since  the  year  of 
our  Lord  1375,  and  no  trace  of  their  own  law  is  now  to  be 
discovered,  your  petitioners  humbly  submit  that  the  Law  of 
England  is  the  only  one  that  can,  upon  any  sound  principles, 
be  permitted  to  prevail;  and  that  it  is  moreover  the  law 
which  was  promised  to  Armenians  at  the  time  of  their  settle- 
ment in  the  country/'  This  alleged  promise  is  contained  in 
an  agreement  between  the  Honourable  East-India  Company 
and  Cogee  Phanoos  Calendar,  an  eminent  Armenian  merchant, 
which  agreement  is  dated  the  22d  of  June  1688.*  It  is  un- 
necessary to  discuss  either  the  validity  or  the  meaning  of  the 
agreement,  as  it  is  the  desire  only,  and  ndt'lhe  rights  of  the 
Armenian  people,  with  winch  we  are  concerned  in  the  present 
instance,  and  this  desiro!^  explicit. 

The  Parsis,  who,  if  not  the  most  numerous,  are  certainly  the 
most  wealthy  and  ij^A' influential  of  this  class  of  natives  on 
the  Bombay  side  of  India,  are  anxious  to  have  a  written 
Law  framed  for  their  sect,  though  they  do  not  exactly  want 
the  English  law,  for  instance,  in  respect  |o  their  widows 
and  daughters,  in  regard  to  their  share  of  the  inheritance  on  a 
man's  dying  intestate.' 

It  would  seem,  therefore,  that,  as  relates  to  this  class  of 
natives,  the  enactment  of  a  Lex  loci  would  not  only  be  justifi- 
able, but  productive  of  benefit;  and  it  would  doubtless  put 


'  Special  Reports  of  the  Indian-Law  Commissioners  1842,  p.  465. 

'  See  the  Minute  of  Sir  George  Anderson,  dated  23d  January  1843 ; 
and  the  Minute  of  Mr,  Gibeme,  dated  27th  January  1843.  lb.  1847, 
pp.  619.  621. 
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an  end  to  much  uncertainty  and  many  of  the  difficulties 
which  at  {)resent  encompass  the  administration  of  justice  in 
the  Mofussil. 

I  shall  now  proceed  to  give  a  succinct  account  of  the  diffe- 
rent native  laws  administered  in  our  Courts  in  India  ;  of  the 
various  doctrines  entertained  by  the  native  lawyers;  in  what 
districts,  and  amongst  what  sects,  they  prevail;  and  of  the 
works  in  which  such  laws  are  written,  and  on  which  such  doc- 
trines are  founded. 

(1)  Hind6  Law. 
(a)  Of  the  Sources  of  the  Law. 

• 

The  civil  and  religious  laws  of  the  Hindus  are  believed  by 
them  to  be  of  divine  origin ;  one  portion  called  Sruti,  or  "  That 
which  is  heard,"  and  which  constitutes  the  Vedas,  being  sup- 
posed to  be  in  the  very  words  revealed  by  Brahma  himself ; 
and  another  denominated  Smriti,  or  "  That  which  is  remem- 
bered," comprising  the  Dharma  Shastra,  and  imagined  to  have 
been  communicated  to  mankind  through  the  medium  of  in- 
spired writers.  ^- 

The  Dharma  Shastra  comprehends  not  only  Law  in  its  usual 
sense,  but  rules  for  religious  observances,  and  ancient  and 
modern  rituals.  It  is,  however,  generally  understood  as  meaa- 
ing  exclusively  Forensic  Law  and  Civil  duties,  which  are 
considered  by  tke  Hindu  lawyers  under  the  distinct  heads  of 
Private  contests  and  Forensic  practice ;  the  former  head  compre- 
hending Law,  private  and  criminal,  whilst  the  latter  includes  the 
forms  of  procedure,  the  rules  of  pleading,  the  law  of  evidence, 
adverse  titles,  oaths,  and  ordeal^ 

Both  the  Sruti  and  the  Smriti  are  interpreted  by  the  same 
rules,  which  are  collected  in  the  Mimans4s,  or  disquisitions  on 
proof  and  authority  of  precepts,  and  considered  to  be  a  branch 


^  Colebrooke's  Digest  of  Hindu  Law,  Vol.  I.  Pref.  p.  xii.    870,  Lond. 
1801. 
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of  philosophy.     The  Mimansas   are  described  by  Colebrooke 
as  "  properly  the  logic  of  the  law."^ 

(b)  On  the  various  Schools  of  Hindu  Law, 

In  eastern  India  the  Vedas  and  the  Mimansas  are  less 
studied  than  in  the  south,  and  the  lawyers  of  Bengal  and 
Behar  take  the  Nyaya^  or  dialectic  philosophy,  for  rules  of 
reasoning  and  interpretation  of  the  Law.^  Hence  arose  the  two 
principal  schools,  which  deduced  different  inferences  from  the 
same  maxims,  and  from  which  other  schools  again  have  di- 
verged, each  interpreting  the  Law  according  to  the  dkta  of 
some  favourite  author. 

Five  Schools  of  Law  may  be  said  to  exist  at  the  present  day ; 
viz.  the  Gauriya  (Bengal),  Mithila  (North  Behar),  Benares, 
Maharashtra  (the  Mahratta  country),  and  Dravida  (the  south 
of  the  peninsula) 

It  would  be  almost  impossible  to  define  with  accuracy  the 
limits  of  these  several  schools ;  nor,  indeed,  is  there  that  great 
distinction  between  them  which  by  some  writers  has  been 
supposed  to  exist.  The  Bengal  School,  it  is  true,  stands 
nearly  alone,  particularly  with  regard  to  the  Law  of  Inheritance, 
in  which  there  is  a  wide  *  difference  in  doctrine  between  the 
northern  and  the  other**  schools,  the  latter  receiving  some 
treatises  in  common,  which  are  totally  rejected  by  the  Gauriya 
lawyers.  The  Bengal  school  assimilates  in  some  points  with 
that  of  Mithila;  inheritance,  however,  being  still  excepted. 


*  The  two  Mimiosds  (for  there  are  two  schools  o^metaphysics  under 
this  title)  are  emphatically  orthodox.  The  prior  one  (Purva),  which  has 
Jaimini  for  its  founder,  teaches  the  art  of  reasoning,  with  the  express  view 
of  aiding  the  interpretation  of  the  Vedas.  The  latter  (Uttara),  commonly 
called  Yedanta,  and  attributed  to  Yy^a,  deduces,  from  the  text  of  the 
Indian  scriptures,  a  refined  psychology,  which  goes  to  a  denial  of  a  material 
world. — Colebrooke  on  the  Philosophy  of  the  Hindus.  Essays,  Vol.  I.  p.  227. 

'  The  Nydya,  of  which  Gautama  is  the  acknowledged  author,  furnishes 
a  philosophical  arrangement,  with  strict  rules  of  reasoning,  not  unaptly 
compared  to  the  Dialectics  of  the  Aristotelian  school. — Colebrooke  on  the 
Philosophy  of  the  Hindus.     Essays,  Vol.  I.  p.  227. 

'  Colebrooke,  in  Strange's  Hindu  Law,  Vol.  I.  p.  316.     Second  edition. 
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Looking  to  the  west  and  south  of  India,  we  find  that  the  main 
distinction  between  the  Benares,  Idlaharashtra,  and  Dravida 
schools,  is,  in  fact,  rather  a  preference  shewn  by  each  respectively 
for  some  particular  work  as  their  authority  of  Law,  than  any 
real  or  important  difference  of  doctrine.  It  is  very  probable  that 
this  preference  for  particular  treatises  arose  originally,  not  so 
much  from  their  actual,  or  even  fancied,  superiority  over  other 
works,  as  from  the  ignorance  of  the  lawyers,  practically,  of  the 
existence  of  authorities  not  generally  current  in  their  respective 
provinces,  and  from  the  fiust  that  such  law-books  were,  in  most 
cases,  first  promulgated  in  the  very  districts  in  which  they  are 
now  pre-eminent. 

In  all  the  western  and  southern  schools  the  prevailing  authority 
is  the  nearly-universal  Mitakshara ;  and  although  the  Mahrattas 
may  prefer  the  Mayukha  to  the  Madhaviya,  and  the  contrary  may 
be  the  case  in  the  Karnata  country,  whilst  in  other  districts  other 
treatises  are  referred  to,  still  the  Law  itself,  even  in  regard  to 
inheritance,  is  essentially  the  same  throughout  southern  India. 

However,  as  there  does  exist  this  distinction  between  the 
Bengal  school  and  those  of  the  west  and  south,  and  this  prefe- 
rence with  respect  to  the  books  referred  to,  it  becomes  advisable 
to  give  some  idea  of  the  extent  and  situation  of  the  districts 
where  the  doctrines  of  the  several  schools  are  current. 

The  Gauriya,  or  Bengal  school  of  Law,  prevails  over  the 
whole  province  of  Bengal  Proper,  and  apparently  is  co-extensive 
with  the  Bengali  language,  or,  at  least,  is  of  authority  wherever 
the  Bengali  is  spoken  by  the  inhabitants  of  the  country. 

The  Mithila  school  is  that  of  north  Behar,  or  Tirhut,  the  an- 
cient kingdom  iffMithila,  which,  though  not  often  mentioned  in 
history,  is  famous  for  having  been  the  residence  of  Sita,  Eima's 
wife. 

The  doctrine  of  the  school  of  Benares  is  followed  in  the  city 
and  province  of  that  name,  and  is  the  prevailing  school  of 
middle  India.  This  doctrine  is  also  current  in  Orissa,  and 
extends  from  Midnapur  to  the  mouth  of  the  Hooghly,  and 
thence  to  Cicacole. 

The  Maharashtra  is  the  school  which  governs  the  law  in  the 
country  of  the  Mahrattas.     The  south  Umit  of  the  Mahratta. 


hind6  law.  cxci 

country  may  be  loosely  stated  as  passing  from  6oa  through 
Rolapur  and  Bidr  to  Chandra;  the  eastern  line  foUows  the 
Warda  river  to  the  Injadri,  or  Satpura  hills,  south  of  the  Ner- 
budda,  and  which  form  its  northern  limit,  as  far  west  as 
Nandod ;  and  the  western  boundary  may  be  marked  by  a  line 
drawn  from  Nandod  to  Daman,  and  thence  following  the  sea- 
coast  as  far  as  6oa :  in  other  words,  the  Maharashtra  school  pre- 
vails wherever  the  Mahratta  language  is  spoken  by  the  natives. 
The  Dravida  school  is  that  of  the  whole  of  the  southern 
portion  of  the  peninsula;  but  it  may  be  subdivided  into  three  dis- 
tricts, in  each  of  which  some  particular  law  treatises  have  more 
weight  than  ethers :  these  districts  are,  Dravida,  properly  so 
called,  Eamataka,  and  Andra.  Dravida  Proper  is  the  country 
where  the  Tamil  language  is  spoken,  and  occupies  the  ex- 
treme south  of  the  peninsula :  its  boundaries  may  be  traced 
by  a  line  drawn  from  Pulicat  to  the  ghats  between  Pulicat  and 
Bangalur,  and  then  following  the  ghats  westward,  and  along 
the  boundary  between  Malabar  and  Kanara  to  the  sea,  in- 
cluding Malabar.  The  Kamataka  country  is  bounded  on  the 
west  by  the  sea-coast  as  far  as  Goa,  thence  by  the  western 
ghdts  up  to  Kolapur,  to  the  north  by  a  line  drawn  from  Kola- 
pur  to  Bidr,  and  on  the  east  by  a  line  from  Bidr  through  Ad6ni, 
Anandpur,  and  Nandidrug,  to  the  gh&ts  between  Pulicat  and 
Bangalur:  this  is  the  country  where  the  Eamataka  language 
is  now  spoken.  The  third  district,  the  Andra,  where  the 
Telinga  or  Telugu  is  now  the  spoken  language,  extends  from 
the  boundary  line  last  mentioned,  and  which,  prolonged  to 
Chandra,  will  form  its  western  limit;  on  the  north  it  is  bounded 
indistinctly  by  a  line  running  eastwards  to  Sohnpur  on  the 
Mahanaddi  river;  and  on  the  east  by  a  line  drawn  from 
Sohnpur  to  Cicacole,  and  thence  to  Pulicat,  where  the  Tamil* 
country  begins.  Mr.  Ellis  imagines  that  there  are  laws  ex- 
isting in  the  southern  provinces  which  are  of  higher  antiquity 
than  those  introduced  from  the  north,  although  not  all  derived 
from  the  same  source*:  this  supposition  is  favoured  by  the  fact, 


'  Ellis,  on  the  Law-Books  of  the  Hindus,  in  the  Transactions  of  the 
Literary  Society  of  Madras.    Pi.  I.  p.  17. 
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that  Professor  Wilson  thinks  it  probable  that  the  civilization  of 
the  south  of  India  may  date  as  far  hack  as  ten  centuries  be- 
fore Christ. 

These  are  the  limits  of  the  various  schools  of  Law,  so  far  as 
they  can  be  approximately  defined.  It  must,  however,  be  borne 
in  mind,  that  though  some  works  have  especial  weight  respec- 
tively in  the  several  schools,  it  seems  that  most  of  them,  if  known, 
would  be  respected  in  all,  excepting  Bengal;  the  broad  division 
of  doctrine  beins:  between  the  Law  of  Bengal  and  that  of  Benares, 
to  which  aU  tiie  remaining  schools  more  or  less  a^imilate. 

I  shall  now  consider  the  law-books  of  the  Hiudus  generaUy; 
and  then  proceed  to  describe  them  seriatim^  specifying  such  as 
are  of  chief  authority,  or  more  generally  referred  to  by  the 
lawyers  in  the  respective  schools  and  districts. 

((?)  On  the  Hindi  Law-Boohs. 

The  Dharma  Shastra  may  be  conveniently  divided  into  three 
classes — 

I.  The  Smritis,  or  Text-books,  which  are  the  foundation  of  all 
Hindu  law,  and  which  are  attributed  to  various  ancient  Rishis, 
or  sages,  who  are  supposed  to  have  been  inspired.  These 
Smritis  are  all,  with  shght  variation,  in  form  and  doctrine  the 
same  with  the  Institutes  of  Menu. 

II.  The  Vyakhyana,  or  Glosses  and  Commentaries  upon 
these  Sutritis,  many  of  which  partake  of  the  nature  of  Digests. 

III.  The  Nibandhana  Grantha,  or  Digests  properly  so 
called,  either  of  tlie  whole  body  of  the  Law  or  of  particular 
portions  thereof,  collected  from  the  text-books  and  their 
commentators. 

A  fourth  class  of  works  may  be  added  as  an  authority  of 
Hindu  law,  viz.  the  works  on  the  subject  by  European 
authors.     These  I  shall  mention  separately. 

I.  The  Smritis,  Text-books,  Institutes,  or  Collections  (San- 
hita),  attributed  to  various  Rishis,  are  all  divided  into  three 
Kandas,  or  sections;  the  first,  Achara,  treating  of  reUgious  cere- 
monies and  daily  observances ;  the  second,  Vyavahdra,  of  law 
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and  the  administration  of  justice;  and  the  third,  Prajaschitta, 
relating  to  penance  and  expiation. 

The  Smritis,  are  enumerated  differently  by  various  writers : 
the  Padma  Purana  gives  the  names  of  thirty-six  Eishis ;  whilst 
Yajnavalkya,  and  Par&ara  mention  only  twenty.  Yajnaval- 
kya  gives  the  following  list: — Manu,  Atri,  Vishnu,  Haiita, 
Yajnavalkya,  Usanas,  Angiras,  Yama,  j^pastaifaba,  Samvarta, 
Katyayana^  Yrihaspati,  Farasara,  Yyasa,  Sankha  and  Likhita 
(who  were  brothers,  and  wrote  each  a  Smriti  separately,  and 
one  jointly,  the  three  being  now  considered  as  one  work), 
Daksha,  Gautama,  Satatapa,  and  Yasishtha.  Par&sara,  whose 
name  appears  in  the  above  list,  enumerates  also  twenty  select 
authors;  but  instead  of  Yama,  Yrihaspati,  and  Yyasa,  he 
gives  the  names  of  Easyapa,  Gargya,  and  Prachetas.^  The 
Padma  Purana,  omitting  the  name  of  Atri  in  Yajnavalkya's  hst, 
completes  the  number  of  thirty-six  above-mentioned  by  adding 
Harichi,  Pulastya,  Prachetas,  Bhrigu,  Ndrada,  Easyapa,  Yis- 
wamitra,  Devala,  Eishyasringa,  Gargya,  Baudhayana,  Paithf- 
nafii,  J&b&li,  Sumantu,  Paraskara,  Lokakshi,  and  Euthumi.  Of 
these  writers  four  have  been  respectively  considered  as  the 
principal  authorities  in  each  of  the  four  ages  of  the  world; 
viz.  Manu  in  the  Erita  Yuga ;  Gautama  in  the  Treta  Yuga ; 
Sankha  and  Likhita  in  the  Dwapara  Yuga;  and  Parasara 
in  the  Eali  Yuga,  or  present  age.  Several  Smritis  are  some- 
times ascribed  to  the  same  author :  his  greater  or  lesser  Insti- 
tutes (Vrihat  or  Laghu),  or  a  later  work  of  the  author  when 
old  (Vriddha).' 

It  appears  from  internal  evidence  to  be  probable  that 
treatises  attributed  to  these  Rishis  are  extant,  which,  like  the 
Purdnas,  all  of  which  are  said  to  have  been  written  by  Yyasa, 
are  by  different  authors ;  and  indeed,  as  the  reputed  authors ' 
are  mentioned  in  the  texts  in  the  third  person,  it  is  likely,  as 
explained  by  the  commentators,  that  the  text-books  were  com- 
piled by  the  pupils  from  the  oral  instructions  of  their  master. 

Whatever  may  be  the  authenticity  or  antiquity  of  these 

1  Par^lsara,  1. 13 ;  16. 

'  Colebrooke  in  Strange's  Hinda  La\r,  Vol.  I.  p.  316.  2d.  edit 
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books,  they  are  all  venerated  by  the  Hindus  as  next  in  sanc- 
tity to  the  Vedas  themselves,  their  authority  being,  moreover, 
confirmed  by  a  text  from  the  same  holy  writings,  thus  trans- 
lated by  Sir  William  Jones,  according  to  the  gloss  of  Sankara  : — 
'*  God  having  created  the  four  classes,  had  not  yet  completed 
his  work :  but  in  addition  to  it,  lest  the  royal  and  military  class 
should  become  insupportable  through  their  power  and  ferocity, 
he  produced  the  transcendent  body  of  law ;  since  law  is  the 
king  of  kings,  fsir  more  powerful  and  rigid  than  they.  Nothing 
can  be  mightier  than  law,  by  whose  aid,  as  by  that  of  the 
highest  monarch,  even  the  weak  may  prevail  over  the  strong/' 

It  must  be  observed  that  many  Smritis  are  quoted  or  refer- 
red to  by  legal  writers  which  are  no  longer  extant ;  and  it 
is  even  said  to  be  the  opinion  of  the  Brahmans,  that,  with  tiie 
exception  of  Menu,  the  entire  work  of  no  one  of  these  sages 
has  come  down  to  the  present  time.^ 

The  Manava  Dharma  Shastra,  or  Institutes  of  Menu,  the 
highest  authority  of  memorial  law^  is  universally  allowed  by 
the  Hindus  not  only  to  be  the  oldest  work,  but  also  the  most 
holy  after  the  Vedas ;  and  as,  in  addition  to  this,  the  other  text- 
books are,  as  it  were,  formed  on  the  same  model,  it  may  be 
fairly  considered  as  the  basis  of  the  whole  present  system  of 
Hindu  jurisprudence.  Besides  the  usual  matters  treated  of  in 
a  Code  of  Laws,  the  Manava  Dharma  Shastra,  which  is  divided 
into  twelve  books,  comprehends  a  system  of  cosmogony,  the 
doctrines  of  metaphysics,  precepts  regulating  the  conduct, 
rules  for  religious  and  ceremonial  duties,  pious  observances,  and 
expiation,  the  laws  of  purification  and  abstinence,  moral 
maxims,  regulations  concerning  things  political,  military,  and 
commercial,  the  doctrine  of  rewards  and  punishments  after 
death,  and  of  the  tlransmigration  of  souls,  together  with  the 
means  of  attaining  eternal  beatitude. 

The  author  of  the  Institutes  is  supposed  to  be  Menu,  sur- 
named  Swayambhuva,  i.e.  issuing  from  the  self  existent,  and  who 


»  Ward's  View  of  the  History,  Literature,  and  Religion  of  the  Hindoos. 
Vol.  I.  p.  447. 
'  Colebrooke's  Digest  of  Hindu  Law,  Vol.  I.  p.  454,  2d  edit 
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was  the  first  of  the  seven  Menus  who  governed  the  world. 
Brahma  himself  is  related  to  have  revealed  them  to  his  off- 
spring; the  Rishi  Bhrigu  subsequently  promulgating  the  laws 
thus  conmiunicated  by  Divine  revelation. 

Disregarding  the  fabulous  statements  of  the  Hindus,  the 
authorship  and  antiquity  of  the  Manava  Dharma  Shastra  still 
remain  surrounded  with  considerable  obscurity.  The  arguments 
of  Sir  William  Jones,  who  endeavoured  to  fix  the  date  of  the 
actual  text  at  about  the  year  1280  before  Christ,  are  almost  as 
inconclusive  as  the  traditions  of  the  Brahmans ;  and  the  various 
epochs  fixed  by  different  authors  seem  to  leave  the  question 
still  undetermined.  Chezy^  and  Deslongchamps,  the  latter  of 
whom  professes  to  have  formed  his  opinion  from  an  examina- 
tion of  the  Code  itself  ^  conceive  that  it  was  composed  in  the 
thirteenth  century  previous  to  our  sera.  'Schlegel  gives  it  as 
his  decided  and  well-considered  opinion,  "quod  multorum 
annorum  meditatio  me  docuit,'^  that  the  laws  of  Menu  were 
promulgated  in  India  at  least  as  early  as  the  seventh  century 
before  Alexander  the  Great,  or  about  a  thousand  years  before 
Christ':  he  places  the  Ramayana  of  Valmiki  at  about  the  same 
date,  and  doubts  as  to  which  is  the  older  of  the  two.  Elphin- 
stone,  who  is  inclined  to  attribute  great  antiquity  to  the 
Institutes  of  Menu,  on  the  ground  of  the  difference  between 
the  law  and  manners  therein  recorded  and  those  of  modem 
times,  and  fix>m  the  proportion  of  the  changes  which  took  place 
before  the  invasion  of  Alexander,  infers  that  a  considerable 
period  had  elapsed  between  the  promulgation  of  the  Code  and 
the  latter  epoch ;  and  he  fixes  the  probable  date  of  Menu  to 
use  his  own  words,  "very  loosely,  at  some  time  about  half 
way  between  Alexander  (in  the  fourth  century  before  Christ) 
and  the  V6das  (in  the  fourteenth)  .*'* 

Professor  Wilson,  however,  thinks  that  the  work  of  Menu, 
as  we  now  possess  it,  is  not  of  so  ancient  a  date  as  the  Ram^- 


'  Journal  des  Savans,  1831. 

*  Deslongchamps,  Lois  de  Manoo,  Preface  p.  v. 

'  Zeitschrift  fur  die  Kunde  des  Morgenlaudes.  Bd.  3,  p.  379. 

*  Elphinstone,  History  of  India,  Vol.  I.  p.  437.  2d.  edition. 
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Tana,  and  that  it  was  most  probably  composed  about  the  end 
of  the  third  or  the  commencement  of  the  second  century  be- 
fore Christ.  This  opinion  of  the  highest  living  authority  on  the 
subject  must  be  considered  as  decisive,  so  far  as  present 
materials  can  enable  us  to  approximate  the  truth.^ 


*  Since  writing  the  above,  I  have  been  favoured  with  the  following  very 
interesting  communication  on  the  sources  of  the  M6nava  Dharma  Sastra 
from  mj  friend  Dr.  Max  Miiller,  the  learned  Editor  of  the  Rig  Veda : — 

*"  9  Park  Place,  Ot^fard,  Jufy  29,  1849. 

'^  Mt  Dear  Morlet — I  have  been  looking  again  at  the  Law-literature,  in 
order  to  write  you  a  note  on  the  sources  of  Manu.  I  have  treated  the 
subject  fully  in  my  introduction  to  the  Y^da,  where  I  have  given  an  out- 
line of  the  different  periods  of  Vaidik  literature,  and  analyzed  the  peculiari- 
ties in  the  style  and  language  of  each  class  of  Vaidik  works.  What  I 
consider  to  be  the  souftes  of  the  ManavaF-dfaanna-s&tra,  are  the  Siitras. 
These  are  works  which  presuppose  the  development  of  the  prose  literature 
of  the  Brdhmanas  (like  the  Aitar6ya-Brahmana,  TaittiriyarBrihrnana,  etc.). 
These  Brdhmanas,  again,  presuppose,  not  only  the  existence,  but  the  col- 
lection and  arrangement  of  the  old  hymns  of  the  four  Sanhit&s.  The 
Sdtras  are  therefore  later  than  both  these  classes  of  Vaidik  works,  but  they 
must  be  considered  as  belonging  to  the  Vaidik  period  of  literature,  not  only 
on  account  of  their  intimate  connection  with  Vaidik  subjects,  but  also 
because  they  still  exhibit  the  irregularities  of  the  old  Vaidik  language. 
They  form,  indeed,  the  last  branch  of  Vaidik  literature;  and  it  will  perhaps 
be  possible  to  ^il  some  of  these  works  chronologically,  as  they  are  contem- 
porary with  the  first  spreading  of  Buddhism  in  India. 

''  Again,  in  the  whole  Vaidik  literature  there  is  no  work  written  (like  the 
Mdnava-dharmarsastra)  in  the  regular  epic  Sloka,  and  the  continual  em- 
ployment of  this  metre  is  a  characteristic  mark  of  post -Vaidik  writings. 

^*  One  of  the  principal  classes  of  Sutras  is  known  by  the  name  of  Kalpa- 
sHraSj  or  rules  on  ceremonies.  These  are  avowedly  composed  by  human 
authors ;  while,  according  to  Indian  orthodox  theology,  both  the  hymns  and 
Brdhmanas  are  to  be  considered  as  revelation.  The  Siitras  generally  bear 
the  name  of  their  authors,  like  Asvaldyana,  Kdtydyana,  etc.,  or  the  name 
of  the  family  to  which  the  Sutras  belonged.  The  great  number  of  these 
writings  is  to  be  accounted  for  by  the  fact  that  there  was  not  one  body 
ef  Kalpa-sdtras  binding  for  all  Brahmanic  communities,  but  that  dif- 
ferent old  families  had  each  their  own  Kalpa-siitras.  These  works  are  still 
very  frequent  in  our  libraries,  yet  there  is  no  doubt  that  many  of  them 
have  been  lost.  Sdtras  are  quoted  which  do  not  exist  in  Europe,  and  the 
loss  tf  some  is  acknowledged  by  the  Brahmans  themselves.  There  are, 
however,  lists  of  the  old  JQrahmanic  families  which  were  in  possession  of 
their  own  redaction  of  Vaidik  hymns  (Sanhitds),  of  Br&hmanas  and  of 
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Whatever  may  be  the  exact  period  at  which  the  Manava 
Dharma  Shastra  was  composed  or  collected,  it  is  undoubtedly 


Sdtras.  Some  of  these  families  followed  the  Rig-y6da,  some  the  Yajur- 
▼Ma,  the  Sdma- v^da  and  Atharvapv^da ;  and  thus  the  whole  Vaidik  literature 
becomes  divided  into  four  great  classes  of  Brdhmanas  and  Sdtras,  belonging 
to  one  or  the  other  of  the  four  principal  V^das, 

'^  Now,  one  of  the  families  following  the  Yajar-v6da  were  the  Mdrtavas 
(cf.  Charanavytiha).  There  can  be  no  doubt  that  this  family,  too,  had  its  own 
Sutras.    Quotations  from  Mdnava-siitras  are  to  be  met  with  in  Commen- 
taries on  other  Sutras ;  and  I  have  found,  not  long  ago,  a  MS.  which  con- 
tains the  text  of  the  M&nava-srauta-sutra,  though  in  a  veiy  fragmentary 
state.    But  these  Siitras,  the  Srauta-sutras,  treat  only  of  a  certain  branch 
of  ceremonies  connected  with  the  great  sacrifices.    Complete  Stitra  works 
are  divided  into  three  parts ;  the  first  (Srauta)  treating  on  the  great  sacrifices, 
the  second  (Grihya)  treating  on  the  Sanskdras,  or  the  purificatory  sacra^ 
ments ;  the  third  (Sdmaydchdrika  or  Dharma-sutras)  treating  on  temporal 
duties,  customs,  and  punishments.    The  two  last  classes  of  S&tras  seem  to 
be  lost  in  the  M4nava-s6tra.      This  loss  is,  however,  not  so  great  with 
regard  to  tracing  the  sources  of  the  Mdnava-dharma-sistra ;  because,  when- 
ever we  have  an  opportunity  of  comparing  Sutras  belonging  to  different 
&milie8,  but  following  the  same  Vida,  and  treating  on  the  same  subjects,  the 
differences  appear  to  be  very  slight,  and  only  refer  to  less  important  niceties 
of  the  ceremonial.    In  the  absence,  therefore,  of  the  Manava-s&may&chdrika- 
sdtias,  I  have  taken  another  collection  of  Stitras,  equally  belonging  to  the 
Yajar-vMa,  the  Sdtras  of  Apastamba.    In  his  family  we  have  not  only  a 
Brahmana,  but  also  ApastambarSrauta,  6rih3ra,and  S4may4ch4rika-siitras. 
Now  it  is,  of  course,  the  third  class  of  Sdtras  on  temporal  duties  which  are 
most  likely  to  contain  the  sources  of  the  later  metrical  Codes  of  Law,  written 
in  the  dassical  Sloka.     On  a  comparison  of  different  subjects,  such  as  the 
duties  of  a  Brahmachdri,  a  Grihastha,  laws  of  inheritance,  duties  of  a  king, 
forbidden  food,  etc,  I  find  that  the  Sdtras  contain  generaUy  almost  the  same 
words  which  have  been  brought  into  verse  by  the  compiler  of  the  Mdnava- 
dharma^dbtnL    I  consider,  therefore,  the  S&tras  as  the  principal  source  of 
the   metrical  Smritis,  such  as  the  Manavardharma-sastra,  Yajnavalkya- 
dharma-e&stra,  etc.,  though  there  are  also  many  other  verses  in  these  works 
which  may  again  be  traced  to  different  sources.    They  are  paraphrases  of 
verses  of  the  Sanhitds,  or  of  passages  of  the  Br&hmanas,  oflen  retaining  the 
tune  old  words  and  archaic  constructions  which  were  in  the  original.    This 
is,  indeed  acknowledged  by  the  author  of  the  Manava-dharma-s&stra,  when 
he  says  (B.  II.  v.  6),  ^*  The  roots  of  the  Law  are  the  whole  YMa  (Sanhitds 
and  Br&hmanas),  the  customs  and  traditions  of  those  who  knew  the  V^a, 
(as  laid  down  in  the  Sdtras),  the  conduct  of  good  men,  and  one's  own  satis- 
fiiction.'^     The  Mdnava-dharma-sdstra  may  thus  be  considered  as  the  last 
redaction  of  the  laws  of  the  Manavas.    Quite  different  is  the  question  as  to 
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of  very  great  antiquity,  and  is  eminently  worthy  of  the  atten- 
tion of  the  scholar,  whether  on  account  of  its  classic  beauty, 
and  proving,  as  it  does,  that,  even  at  the  remote  epoch  of  its 
composition,  the  Hindus  had  attained  to  a  high  degree  of 
civilization ;  or  whether  we  regard  it  as  held  to  be  a  divine 
revelation,  and  consequently  the  chief  guide  of  moral  and 
religious  duties,  by  nearly  an  hundred  millions  of  human  beings 
whom  Providence  has  placed  under  our  protection. 

The  Code  of  Menu  is  divided  into  twelve  books,  and  com- 
prises in  all  2685  Slokas  or  couplets. 

Various  editions  of  the  text  of  Menu  have  been  published, 
as  also  translations  by  Sir  William  Jones,  Sir  Graves  Haugh- 
ton,  and  an  anonymous  writer;  and  in  French  by  M.  Loiseleur 
Deslongchamps.*     The  version  by  Jones  has  been  generally 


the  old  Manu;  from  whom  the  family  probably  derived  its  origin,  and  who  is 
said  to  have  been  the  author  of  some  very  characteristic  hymns  in  the 
'  Rig-yeda-sanhit4.  He  certainly  cannot  be  considered  as  the  author  of  the 
Mdnava-dharma-s&stra,  nor  is  there  even  any  reason  to  suppose  the  author  of 
this  work  to  have  had  the  same  name.  It  is  evident  that  the  author  of  the 
metrical  Code  of  Law  speaks  of  the  old  Manu  as  of  a  person  different  from 
himself,  when  he  says  (B.  X.  y.  63),  ^*  Not  to  kill,  not  to  lie,  not  to  steal, 
to  keep  the  body  clean,  and  to  restrain  the  senses ;  this  was  the  short 
law  which  Manu  proclaimed  amongst  the  four  casts.'' 

*'  Believe  me, 

"  Yours  yerj  truly, 

"  M.  MULLBE." 

» H^^eiffin  iqfhlW  «««^^i;W«t4l«1l«l  «n«^«^^^  JUTTM  4to.  Calcutta, 
1813.  mH<<¥*^yiy  W  ManayaDharmadastra,or  the  Institutes  of  Menu,  in 
Sanscrit  and  English,  translated  by  Sir  W.  Jones,  and  edited  by  G.  C. 
Haughton.  2  Vols.  4to.  London  1825.  inR^  H**i^liy  II  Lois  de  Manou, 
publi^es  en  Sanscrit,  par  Loiseleur  Deslongchamps.  Svo.  Paris,  1830. 
irg^lfipn  ffj'hiiT^  i|^4HMi|^1t«l^  fllf^HH^^  ^ll  Menu  Sanhita: 
The  Institutes  of  Menu,  with  the  Commentary  of  KuUdka  Bhatta.  2  Vols. 
8vo.  Calcutta,  1830.  Institutes  of  Hind(i  Law,  or  the  Ordinances  of  Menu^ 
according  to  the  gloss  of  CuUuca,  verbally  translated  from  the  original 
Sanscrit  (by  Sir  W.  Jones).  Folio.  Calcutta,  1794— Works  Vol.  3,  p.  51, 
4to.  London,  1799.  Mdnava  Dharma  S4stra,  Lois  de  Manou,  traduites  da 
Sanscrit   par    M.   Loiseleur    Deslongchamps.  Svo.  Paris,  1833.     lAfWl 
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considered  the  masterpiece  of  that  learned  and  elegant  writer : 
those  by  Haughton  and  Deslongchamps  vary  from  it  but 
slightly,  and  nowhere  importantly.  All  these  three  transla- 
tions are  according  to  the  gloss  of  Eulluka  Bhatta,  which  will 
be  presently  noticed  when  we  come  to  treat  of  the  Commen- 
taries and  Digests. 

Atri,  the  second  writer  of  a  text-book  according  to  Yajna- 
Talkya,'  but  who  is  not  mentioned  in  the  Padma  Purana,  com- 
posed a  law  treatise  in  verse,  which  is  still  extant.  Vishnu  is  also 
said  to  have  written  an  excellent  treatise  in  verse,  and  Harita 
one  in  prose :  these  have  both  come  down  to  us  in  an  abridged 
metrical  form.  Y4jnavalkya,  the  grandson  of  Visvdmitra,  ap- 
pears, from  the  Introduction  to  his  own  Institutes,  to  have  de- 
livered his  precepts  to  an  audience  of  philosophers  at  Benares. 

The  Yajnavalkya  Dharma  Shastra,  or  Institutes  of  Yaj- 
navalkya,  comprises  three  books,  containing  1023  couplets. 
The  age  of  this  Code  cannot  be  fixed  with  any  certainty; 
but  it  is  of  considerable  antiquily,  as  indeed  is  proved  by 
passages  from  it  being  found  on  inscriptions  in  every  part  of 
India^  dated  in  the  tenth  and  eleventh  centuries.  "To 
have  been  so  widely  diflFiised,"  says  Professor  Wilson,  "  and  to 
have  then  attained  a  general  character  as  an  authority,  a 
considerable  time  must  have  elapsed ;  and  the  work  must  date, 
therefore,  long  prior  to  those  inscriptions.^^^  In  addition  to 
this,  passages  from  Yajnavalkya  are  found  in  the  Pancha 
Tantra^  which  will  throw  the  date  of  the  composition  of  his 
work  at  least  as  &r  back  as  the  fifth  century,  and  it  is  pro- 
bable even  that  it  may  have  originated  at  a  much  more  remote 
period.  It  seems,  however,  that  it  is  not  earlier  than  the 
second  century  of  our  aera,  since  Professor  Wilson  supposes  that 


nr^^maMUl  H*»^K^P{l*l<Hi<H  jfipW  iig^ifinn  U  ObL  Fol.  Calcutta, 
1833.  Bengdli  type.  MH^r^ai  II  The  Laws  of  Menu  the  Bon  of  BrahmA. 
The  first  three  books  in  Sanscrit,  in  the  Devandgari  and  Beng&li  characters, 
with  a  literal  translation  into  Bengali,  Sir  William  Jones's  translation,  and 
a  revised  English  version.  4to.  Calcutta.     Circay  1833. 

*  Journal  of  the  Asiatic  Society  of  Bengal,  Vol.  I.  p.  84. 

*  Pantschatantrum,  edidit  Kosegarten,  pars  prima,  pp.  80. 188.  fol.  Bonn. 
184& 
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the  name  of  a  certain  money,  Nanaka,  ^hich  name  is  found  in 
Yajnavalkya's  Institutes,  originated  about  that  time.^ 

The  Institutes  of  Ydjnayalkja  were  published  in  the  ori- 
ginal at  Calcutta.'  An  edition  of  the  text,  together  with  a 
German  translation,  has  also  lately  appeared';  this  edition, 
which  we  owe  to  Dr.  Stenzler  of  Breslau,  is  further  enriched 
with  marginal  notes,  pointing  out  the  parallel  passages  in  the 
Manava  Dharma  Shastra,  an  addition  which  is  extremely  use- 
fa\  in  comparing  the  doctrines  of  the  two  great  lawgivers. 

The  other  Smritis  now  extant,  according  to  Colebrgoke*, 
are  as  follows: — The  Institutes  of  Usanas,  in  verse,  with 
an  abridgement;  a  short  treatise,  containing  about  seventy 
couplets,  by  Angiras,  who  is  supposed  to  have  lived  in  the  reign 
of  the  second  Menu ;  a  short  tract  of  a  hundred  couplets  by 
Yama,  brother  of  the  seventh  Menu;  a  work  in  prose,  by 
Xpastamba,  and  an  abridgement  of  it  in  verse;  a  metrical 
abridgement  of  the  Institutes  of  Samvarta;  a  clear  and  full 
treatise  by  Eatydyana;  an  abridgement  of  the  Institutes  of 
Vrihaspati,  if  not  the  Code  at  large ;  a  work  by  Farasara,  who 
is  the  highest  authority  for  the  fourth  age  of  the  world ;  some 
works  connected  with  law,  by  Vyasa,  the  reputed  author  of 
the  Puranas ;  the  joint  work  of  Sankha  and  Likhita,  which  has 
been  abridged  in  verse,  and  their  separate  tracts,  also  in  verse ; 
a  treatise  in  verse  by  Daksha;  an  elegant  treatise  in  prose  by 
Gautama;  an  abridgement  in  verse  of  a  treatise  on  penance 
and  expiation  by  Satatapa;  and  the  elegant  work  in  prose» 
mixed  with  verse,  by  Vasishta,  the  preceptor  of  the  inferior 
gods,  who  is  the  last  of  twenty  legislators  mentioned  by  Yaj- 
navalkya.  Besides  these  Smritis,  Steele  gives,  in  his  list  of 
Hindu  law-books,  an  additional  one,  the  Wamun  Smriti,  which 
he  says  was  written  by  Wamun,  a  Brahman  Rishi  of  Hindustan.* 

^  Wilson's,  Ariana  Antiqaa,  p.  864    4to.  Lond.  1841. 

*  i|||l<l«W4iflnTT  ^rtwnfrrortlftilWf!^  jjlftmril     Oblong  Fol.  Cal. 
cutta.  Circa  1840—46. 

'  ^nrpr^nn^^rripr  ii    Y^jnayalkya's  Gesetzbuch,  Sanskrit  und  Deutacb, 
herausgegeben  von  Dr.  A.  F.  Stenzler.    Syo.  Berlin,  1849. 
^  Colebrooke's  Digest  of  Hindu  Law,  Pref.  p.  xvi  et  seq.  2d  edit. 
^  Steele's  Summary  of  the  Law  and  Custom  of  Hindoo  Castes^  p.  2. 
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An  edition  of  the  text  of  the  Smritis,  comprising  those 
of  Angiras,  Atri,  Apastamba,  Usanas,  Eatydyana,  Daksha, 
Parasara,  Yama,  Yajnavalkya,  Likhita^  Vishnu,  Vrihaspati, 
Yyasa,  Sankha,  Samvarta,  Harita,  Gautama,  Satatapa,  and 
Yasishtha,  has  been  published  in  Calcutta.^ 

Before  concluding  this  short  notice  of  the  text-books,  it  must 
be  remarked  that  the  Smritis  are,  for  the  most  part,  of  small 
extent,  and  relate  almost  exclusively  to  dally  observances  and 
religious  ceremonies,  touching  upon  law  only  incidentally ;  and 
that  tbe  Smritis  themselves,  which  are  received  in  common  by 
all  the  schools,  are  no  longer  ^no/ authorities,  even  where  they 
do  treat  of  law.     Yrihaspati  says,  "  A  decision  must  not  be 
made  by  having  recourse  to  the  letter  of  written  Codes ;  since, 
if  no  decision  were  made  according  to  the  reason  of  the  Law 
(or  immemorial  usage),  there  might  be  a  failure  of  justice/'^ 
The  Manava  Dharma  Shastra  itself  is,  indeed,  now  regarded  "  as 
a  work  to  be  respected,  rather  than,  in  modem  times,  to  be  im- 
plicitly followed.''*  For^no/ authority, then, in  deciding  questions  , 
of  hwy  recourse  must  be  had  to  the  Commentaries  and  Digests. 
II.  The  Commentaries,  which  form  the  second  great  autho- 
rity of  Hindu  law,  are  tolerably  nimierous.      Some  are  merely 
explanatory  of  the  text,  but  others  are  regarded  as  final  au- 
thorities ;  and  these  latter,  together  with  the  Digests,  the  third 
class  of  law-books,   are  the  immediate  authorities  for  the 
opinions  of  lawyers  in  the  respective  schools  where  the  doc- 
trines they  uphold  may  prevail.     Many  of  the  Commentaries 
on  the  Smritis, — such,  for  instance,  as  those  on  Menu's  Institutes, 
which  are  merely  explanatory  of  the  text, — ^are  not  considered 
to  be  fiinal  authorities,  any  more  than  the  Smritis  themselves ; 
but  others  again,  which,  by  the  introduction  of  quotations 


Ci|4in|4i  n  MUSH^^r^fli  n  inrtM5pn  ii  ^ns^^rtfipn  ii  f^yftsTrtfipn  u  fn^ 
^if^  II  ^|fFrfiraf?nT  n  m^dfi^Ai  u  ^i^^Ogdi  ii  ^S^Wf^in  ii  ^rthrtflpn 
nhm^f^nnu  ^Timnrtftfin ii  ^ftrrtfirnii  «ilH^Ml^i.^^fftMiwiiiiH*jrjiii: 

Oblong  fol.  Calcutta  1845,  et  arm.  seq. 
*  Colebrooke's  Digest  of  Hindu  Law,  Vol.  II.  p.  128.  2d  edit 
'  Strange's  Hindu  Law,  Vol.  I.  Pref.  p.  xiii.  2d  edit. 
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from  other  writers,  and  by  interpreting  and  enlarging  on  the 
meaning  of  the  author,  partake  so  far  of  the  nature  of 
general  Digests,  are  referred  to  for  the  final  decision  of  ques- 
tions. The  Mitakshara  is  a  remarkable  instance  of  this; 
since,  though  professedly  only  a  Commentary  on  the  Smriti  of 
Yajnaralkya,  it  is  consulted  as  a  final  authority  ovej*  the  whole 
of  India,  with  the  exception  of  Bengal  alone. 

The  Manava  Dharma  Shastra  haa,  as  may  be  imagined,  been 
the  subject  of  several  Commentaries ;  indeed,  independently  of 
its  celebrity,  and  its  supposed  pre-eminence  in  antiquij;y  and 
sanctity,  its  extreme  conciseness  has  rendered  it  pecuharly 
attractive  to  the  subtle-minded  Hindu  lawyers,  and  adapted  to 
those  ingenious  refinements  of  reasoning,  with  which  their 
works  abound. 

Amongst  these  Commentaries  the  most  celebrated  are,  the 
one  by  Medhatithi,  son  of  Yiraswdmi  Bhatta»  which,  being  par- 
tially lost,  has  been  completed  by  other  hands ;  the  Comment  by 
Govinda  Raja ;  another  by  Dharanidhara ;  and  the  more  famous 
gloss  by  Eulluka  Bhatta,  entitled  the  Manvartha  MuktavalL 

These  Commentaries  are  all  in  considerable  repute.  Sir 
William  Jones,  however,  characterizes  the  first  as  prolix  and 
unequal ;  the  second  as  concise  but  obscure ;  and  the  third  as 
often  erroneous ;  reserving  for  the  Manvartha  Muktavali  that 
unqualified  praise,  in  which  he  occasionally  indulged  when 
predilection  somewhat  warped  his  judgment.  The  period 
when  Eulluka  Bhatta  flourished  is  not  known;  but  he  tells 
us  himself  that  he  was  of  a  good  family  in  Bengal,  and 
that  he  resided  on  the  banks  of  the  Ganges  at  Benares.  It 
may  be  remarked  that  some  ancient  commentators  speak  of 
the  Manava  Dharma  Shastra  as  only  adapted  to  the  good  ages, 
and  not  applicable  to  the  time  in  which  they  wrote;  a 
qualification  nowhere  expressed  in  the  gloss  of  Kulluka  Bhatta^ 
and  therefore  arguing  the  superior  antiquity  of  the  latter  :  at 
the  same  time  it  is  evident,  from  Kulluka's  work  itself,  that 
opinions  had  already  begun  to  change,  and  therefore  that 
it  must  have  been  composed  a  considerable  period  subsequently 
to  the  promulgation  of  Menu^s  Institutes. 

In  addition  to  these  Commentaries,  M.  Deslongchamps  men- 
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tions,  that,  in  preparing  his  edition  of  the  Institutes,  he  made 
use  of  one  by  Baghavananda,  entitled  Manvarta  Chandrika, 
which  he  states  to  be  in  many  instances  more  precise  and 
clear  than  the  gloss  of  Eulluka.^  Bhaguri  is  also  said  to 
have  written  a  Commentary  on  the  Manava  Dharma  Shastra. 
Steele  mentions  two  other  glosses  on  Menu  as  known 
among  the  Mahrattas — ^the  Madhava,  by  Sayanacharya,  which 
is  stated  to  be  of  general  authority,  especially  in  the  Camatic ; 
and  the  Nandarajkrit,  by  Nandar&ja :  both  of  these  works  are 
spoken  of  aa  ancient;  but  as  their  authors  are  said  to  have 
been  natives  of  Anagundi  or  Vijayanagar,  the  date  of  which  is 
the  middle  of  the  fourteenth  century,  they  cannot  be  very  old.' 
Lastly,  Colebrooke  mentions  a  Commentary  on  Menu,  which, 
howeyer,  he  had  neyer  seen :  it  is  called  the  Eamadhenu, 
and  is  cited  by  Sridharacharya  in  his  Smritisara. 

All  the  above  mentioned  Commentaries  are  merely  explana- 
tory of  the  text^  and  must  not  be  considered  as  final  authorities. 

An  excellent  Commentary  on  the  Institutes  of  Vishnu,  en- 
titled the  Vaijayanti,  waa  written  by  Nanda  Pandita. 

The  copious  gloss  of  Apar&rka,  of  the  royal  house  of  SelAra, 
is  supposed  to  be  the  most  ancient  Commentary  on  the  Insti- 
tutes of  Yajnavalkya,  and  to  be,  therefore,  earlier  than  the 
more  celebrated  Comment  on  the  same  text,  the  Mit&kshara  of 
Vijnaneswara,  who  is  understood  for  the  most  part  to  refer  to 
the  work  of  Apararka,  when  citing  opinions  without  naming 
the  sourc^  from  which  he  derives  them.' 

The  Mitakshara  of  Yijn&neswara^  a  celebrated  ascetic,  who 
is  supposed  to  have  resided  in  the  north  of  India^  is  a  gloss  on 


'  Deslongchamps  supposes  the  author  to  be  the  same  as  Raghunandana. 
inw<t  ^s^rof  U  Avertissement,  pp.  xi.  zvi. 

>  Steele's  Summary  of  the  Laws  and  Customs  of  Hindoo  castes,  pp.  1,  2. 

The  former  of  the  two  works  above  mentioned  is  probably  the  Parasara 
Bfadhavija^  which  will  be  presently  noticed;  at  any  rate  the  MMhava  and 
Sayana,  spoken  of  by  Steele,  are  the  learned  minister  of  Bukka  Raya, 
king  of  Vijayanagar,  and  his  brother  the  Commentator  on  the  Vedas. 

s  Ellis  on  the  Law-books  of  the  Hindus,  p.  21. 

*  The  Mit4kshar&  is,  however,  sometimes  claimed  as  a  production  of  the 
south,  and,  at  any  rate,  must  have  been  brought  there  at  a  very  early  period. 
See  EUis^  op.  cit.  p.  23. 
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the  Yajnavalkya  Dharma  Shastra.  It  abounds,  however,  with 
apposite  quotations  from  other  legislators,  and  expositions  of 
these  quotations,  as  well  as  of  the  text  it  professes  to  illustrate : 
thus  it  combines  the  utility  of  a  regular  Digest  with  its 
original  character ;  and  it  is  referred  to,  and  used  for  the  same 
purposes  as  the  professed  Digests.  Vijnaneswara,  in  his  im- 
portant work,  follows  the  arrangement  of  the  Yajnavalkja 
Dharma  Shastra,  and  has  divided  his  Comment  into  three 
parts:  the  first  treats  of  duties,  established  rules,  or  ordi- 
nances;  the  second,  of  the  laws  and  customs  of  the  people, 
that  is,  of  private  contests  and  administrative  law;  and  the 
third,  of  purification,  the  orders  of  devotion,  penance,  &c.^ 

The  Mitakshard  of  Vijnaneswara  is  one  of  the  greatest, 
and,   indeed,  if  we    take  into  consideration  the  extent  of 
its  influence,  the  greatest  of  all  the  Hindu  law  authorities ;  ^  for 
it  is  received,''  as  Colebrooke  observes,  "  in  all  the  schools  of 
Hindu  law,  fi-om  Benares  to  the  southern  extremity  of  the  pen- 
insula of  India,  as  the  chief  groundwork  of  the  doctrines  which 
they  follow,  and  as  an  authority  from  which  they  rarely  dissent. 
The  works  of  other  eminent  writers*  have,  concurrently  with 
the  Mitdcshara,   considerable  weight  in  the  schools  of  ]a\iv 
which  have  respectively  adopted  them ;   as  the  Smriti  Chan- 
dried  in  the  south  of  India ;  the  Chintamani,  Retnacara,  and 
Yivada  Chandra  in  Mithila;  the  Viramitrodaya  and  Camala- 
cara  at  Benares;    and  the  Mayiicha  among  the  Mahrattas. 
But  all  agree  in  generally  deferring  to  the  authoriJ;y  of  the 
Mitacshara,  in  frequently  appealing  to  its  text,  and  in  rarely, 
and  at  the  same  modestly,  dissenting  from  its  doctrines  on 
particular  questions."^     The  Mitakshara  must  thus  be  consi- 
dered as  the  main  authority  for  aU  the  schools  of  Law,  with  the 


'  Mr.  Borradaile  has  given  a  translation  of  the  Index  to  the  Mit&ksh&ra 
at  the  end  of  the  first  volame  of  his  Bombay  Reports  (p.  455),  bat  it  com- 
prises only  the  first  and  second  books ;  the  Index  to  the  last  book  being 
designedly  omitted,  as  being  rarely  consulted. — Borradaile's  Reports  of 
Causes  adjudged  by  the  Sudur  Udalut  of  Bombay,  Vol.  I.  Pref  p.  v.  fol. 
Bomb.  1825. 

'  Colebrooke's  two  Treatises  on  the  Hindu  Law  of  Inheritance, 
Pref.  p.  iv. 
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sole  excepUon  of  that  of  Bengal}  The  actual  time  when  Vijna- 
neswara  composed  his  great  work  is  not  precisely  ascertained ; 
but,  according  to  Colebrooke,  its  antiquity  exceeds  five  hundred, 
and  falls  short  of  a  thousand  years. 

The  Mitakshara  is,  as  has  been  already  obserVed,  a  Comment 
on  the  text-book  of  Yajnavalkya;  but  it,  in  its  turn,  has  been 
commented  upon  by  various  writers,  and  it  will  be  most 
convenient  to  notice  these  Commentaries  along  with  the  work 
which  they  profess  to  illustrate.  Co^ebrooke^  mentions  four 
Commentaries  on  the  Mitakshara,  but  describes  only  two ;  one 
entitled  the  Subodhini  by  Visvesvara  Bhatta,  and  another  by  a 
modem  author,  Balam  Bhatta.  The  Sub6dhini  is  a  collection  of 
notes  illustrating  the  obscure  passages  concisely  but  perspicu- 
ouifar :  Balam  Bhatta^s  work  is  in  the  form  of  a  perpetual  com- 
Tommy  expounding  the  original  word  by  word :  he  in  general 
follows  the  Subodhini  so  far  as  it  extends.  Nanda  Pandita  is 
m^itioned  by  Sutherland  as  the  author  of  a  Commentary  on 
the  Mitakshara,  entitled  Fratitdkshara.' 

Various  editions  of  the  original  text  of  the  Mitdkshara  (lave 
been  published.^  A  transktion  into  Bengali  of  the  Second  Book, 
appeared  at  Calcutta  in  the  year  1824^  and  a  Hindi  translation 


1  Pat&bhi  R&ma  Shastri,  from  whom  Mr.  Ellis  drew  largely  in  compiling 
bis  ezodlent  treatise  on  the  law-books  of  the  Hindtis,  admitted  that  the 
Mit&kshard  of  Vijnan&wara  was  the  most  generally  prevailing  authority, 
but  atated,  also,  that  in  the  Andra  country  the  Smriti  Chandrika  and 
Sarasvati  Vilasa  were  chiefly  esteemed ;  in  the  Dravida,  the  Sarasvati  Vilisa 
and  Yaradarajya;  and  in  the  Kamdtaka,  the  Mddhaviya  and  Sarasvati 
Vilasa.    Ellis,  on  the  Law-Books  of  the  Hindus,  p.  25. 

*  Colebrooke's  two  Treatises  on  the  Hindu  Law  of  Inheritance,  Pref.  p.  ix. 
'  Batherhind's  two  Treatises  on  the  Hindu  Law  of  Adoption.  Pref.  p.  ii. 

flnnwn  <H<HI^M<^;iwft^rii:  W  Calcutta  1812.  ftW^iTO^^ip^ 
ftlflll|<m^(KIUIW  ^be  Mitdkshara:  A  Compendium  of  Hindd  Law; 
bj  Yijndneswara  founded  on  the  text  of  Ydjnavalkya.  The  Yyavahdra 
section^  or  Jurisprudence,  edited  by  Sri  Lakshmi  Ndrdyand  Nyayalancdra. 
8vo.  Calcutta,  1829. 

*  Ot<m|<l<Qnt  The  Mitdkshard  Derpana,  translated  from  the  Sung- 
Bcrit  into  the  Bengali  Language,  by  Lukshmi  Narayan  Nyayalankar. 
8vo.  Calcutta,  1824 
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of  the  chapter  on  inheritance  was   published  at  the  same 
place  in   1832.^    Its  most  important  portion,  viz.  the  sixth 
chapter  which  treats  of  inheritance,  has  been  translated  by 
Colebrooke^;   it  is  impossible  to  rate  too  highly  the  utility 
of  this  translation,  the  learned  author  having  accompanied 
it    by  elucidatory    annotations  and    glosses  from  his   own 
pen,  and  drawn  from  those  numerous  sources  to  which  his 
peculiar  opportunities  and  immense  erudition  gave  him  a     ^ 
ready  access ;    every  p|ge  bears  testimony  to  his  diligenc^  ^ 
in  collecting  materials,  to  his  judgment  in  their  selec|^iM|| 
and    to   his  learning  in  their  interpretation.      M.   Orianoe 
has  also  translated   the  chapter   on  inheritance    from  A^ 
Mitakshara.' 

Sir  William  Hay  Macnaghten,  whose  melancholy  and  vkittit 
death  is  fresh  in  the  memory  of  all  as  being  one  of  the  eanRt 
of  the  series  of  disastrous  events  that  occurred  during  our  first 
campaign  in  Afghanistan,  devoted  a  large  portion  of  his  till^  to 
the  successful  cultivation  of  the  native  laws.  Amongst  other 
valu|J|le  works  on  this  subject,  he  has  left  a  translation  ofiijie 
Vya^Pliara  Matnka  Frakrana,  treatii%  of  the  administraticft  of  t 
justice,  and  including  the  Law  of  Evidence  and  Pleading:  this 
forms  the  first  portion  of  the  second  book  of  Yijnanesvara's 
work.* 

In  addition  to  the  Commentaries  on  the  Yajnavalkya 
Dharma  Shastra  by  Apararka  and  Yijndneswara  above 
noticed,  there  are  extant  Comments  by  Devabodha  and  Vis- 
varupa,    and  one   by  Sulapani,   entitled    the    Dipakalika,  a 


'  <|i|«4MU  I  The  Law  of  Inheritance  translated  from  tbe  Sanscrit  of  the 
Mitdkshar&  into  Hin^^by  Daya  S&nkanu    8vo.  Calcutta,  1832. 

^  Two  Treatises  on  Up  HiA*du  Law  of  Inheritance,  translated  by  H.  T. 
Colebrooke.  4to.  Calcutta,  1810. 

'  Trait6  original  des  successions  d'apr^s  le  Droit  Hindou,  extrait  du 
Mitacshara  de  Yijnaneswara,  par'G.  Orianne.  8vo.  Paris,  1844. 

^  Detached  portions  of  this  translation  first  appeared  in  the  Considera- 
tions on  the  Hindd  Law,  by  Sir  Frauds  Macnaghten,  and  the  whole  was 
afterwards  presented,  in  a  complete  state  and  connected  form,  in  the  Principles 
and  Precedents  of  Hindti  Law,  by  his  talented  son  :  both  these  works  will 
be  presently  described.  . 
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modem  and  succinct  gloss,  which  is  in  deserved  repute  with 
the  Gauriya  school.* 

The  text-book  in  verse  attributed  to  Yama^  brother  of  the 
seventh  Menu,  has  been  illustrated  by  a  commentary  from  the 
pen  of  Eull6ka  Bhatta,  the  author  of  the  celebrated  gloss  on 
the  Manava  Dharma  Shastra. 

Nanda  Pandita  is  the  author  of  a  Comment  on  the  Farasara 
SmritL 

The  Hadhaviya  of  Vidyaranyasvany,  named  after  Mddhava 

cttrya,  the  brother  of  its  author,  is  very  generally  received 
as.  an  authority  with  the  southern  schools,  but  especially  in 

tEamataka  country.  It  is  formed  on  the  basis  of  the 
asara  Smriti,  on  which  it  is  professedly  a  Comment :  but 
aa^^his  Smriti  the  second  book,  which  ought  to  comprise  the 
lePrlnstitutes,  is  wanting,  Vidyaranyasvami  has  been  forced 
to  select  a  rerse  of  the  general  import  that  princes  are  enjoined 
to  cnform  to  the  dictates  of  justice,  upon  which  to  raise  his 
superstructure,  explaining  what  that  justice  is.  Thus  in  &ct, 
tl^Mgh  not  in  name,  the  Madhaviya  becomes  a  digest  x£  the 
lawt  prevalent  in  the  liouthem  portion  of  the  pen^sula. 
Vidyaranyasvami  was  the  virtual  foimder  of  the  Vidy4nagara 
empire,  and  his  work  became  the  standard  of  its  law,  as  well  as 
being  of  some  authority  in  the  Ben&res  school  It  is  ascer- 
tained that  the  author  of  the  Madhaviya  wrote  about  the 
middle  of  the  fourteenth  century. 

The  text  book  of  Gautama  was  commented  upon  by  Hara- 
datt&charya,  who  resided  in  Dravida,  and  who  is  famous  for  his 
other  compositions :  his  work,  in  whiph  he  occasionally  quotes 
from  other  Smritis,  is  called  Mitakshara,  and  must  not  be  con- 
founded with  the  treatise  of  Yijndneswara. 

The  Varadarajya,  by  Varadaraja,  who  ^o  resided  in  the 
south  of  India,  and  was  a  native  of  tne  Smah  of  Arcot,  is  in 
£eu^  a  general  Digest ;  but  it  may  be  placed  among  the  Commen- 
taries, since  it  is  framed  principally  on  the  Narada  Smriti.  It 
is  a  work  of  great  authority  in  the  southern  schools,  and 
especially  in  the  Dravida  country. 


^  Colebrooke's  Digest  of  Hindu  Law.  Vol.  I.  Pref.  p.  xvi.  2d  edit 
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There  is  a  general  and  concise  Commentary  and  Abridge- 
ment of  the  Smritis  which  is  entitled  the  Chatur  Vinsati 
Smriti  Vyakhya. 

III.  The  Nibandhana  Grantha,  or  Digests  properly  so  called, 
are  the*  third  chief  authority  of  Hindu  law.  These  Digests  are 
either  general  or  treat  of  particular  and  distinct  portions  of 
the  Law,  and  consist  of  texts  taken  from  the  Smritis,  with 
explanatory  glosses,  reconciling  their  apparent  contradictions, 
in  order  to  fulfil  the  propept  of  Menu — "  When  there  are  two 
sacred  texts  apparently  inconsistent,  both  are  held  to  be  law,  for 
both  are  pronounced  by  the  wise  to  be  valid  and  reconcileable.^ 

The  following  account  of  the  Digests  might  perhaps  have  in- 
cluded the  names  of  other  treatises;  but  it  has  been  my 
object,  whilst  endeavouring  to  make  it  as  complete  as  pos 
to  exclude  all  those  works  which  do  not  relate  to  Vyavj 
or  jurisprudence  :  they  have  been  arranged,  where  practicable, 
with  relation  to  the  schools  of  law  in  which  they  chiefly  obtain; 
but  it  must  be  borne  in  mind  that  many  of  them,  in  common 
with,  several  of  the  glosses  and  commentaries  above  mentioned, 
are  of  less  authority  than  others,  and  that  in  many  cases  their 
names  even  may  not  often  be  heard  in  an  Indian  Court  of 
Justice. 

The  Dharma  Ratna  of  Jimuta  Vahana  is  a  digest  of  the  law 
according  to  the  Gauriya  school;  the  chapter  on  Inheritance, 
the  celebrated  Daya  Bhaga  is  extant,  and  is  the  standard 
authority  of  the  law  in  Bengal.  This  treatise  is  on  almost 
every  disputed  point  opposed  to  the  Mitakshara ;  and  it  is, 
indeed,  in  this  very  branch  of  the  law,  viz.  Inheritance,  that  we 
find  the  greatest  difference  in  doctrine  in  the  various  schools. 
Jimuta  Vahana  probably  lived  and  wrote  between  the  age 
of  Vijnanesvara  tuvi  that  of  Baghunandana,  the  latter  of 
whom  is  known  to  have  flourished  at  the  beginning  of  the 


^  Menn  B.  ii.  v.  14.  It  should  be  remarked,  however,  that  this  applies 
only  to  ^  sacred  texts,'  and  proceeds  from  the  impossibility  of  supposing 
either  to  be  wrong.-  It  does  not  apply  to  conflicting  laws  in  general;  on 
the  boptrary,  any  law  incongrnoos  with  the  Code  of  Menu  is  declared 
invalid. — Mill's  History  of  India^  by  Wilson.  Vol.  I.  p.  246,  note. 
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sixteenth  century.  The  Daya  Bhaga  is  the  more  especially 
worthy  of  notice,  on  account  of  its  being  the  work  of  the  foun- 
der of  the  Oauriya  school. 

Two  editions  of  the  text  of  the  Daya  Bhaga,  togi^ther  with 
the  commentary  of  Snkrishna  Tarkalankara  have' appeared 
at  Calcutta,  the  former  in  the  year  1813  and  the  latter  in 
1829:^  a  translation  in  Prakrit  was  published  at  Calcutta  in 
1816.^ 

The  translation  of  Jimiita  Yahapa's  chapter  on  Inheritance 
by  Colebrooke  is  the  first  of  the  two  treatises  on  Inheritance 
published  by  that  eminent  scholar  and  lawyer,  the  Mit4kshara 
being  the  second.  This  yersion  of  the  Daya  Bhaga  is  annotated, 
commented  upon,  and  illustrated  with  equal  ability  and 
learning. 

The  earliest  Commentary  upon  the  Daya  Bhaga  is  that  of 
Srinatha  Acharya  Chudamani,  which  is  characterised  by  Cole- 
brooke as,  in  general,  a  very  excellent  exposition  of  the  text.^ 
The  next  in  order  of  time  is  the  gloss  of  Achyuta  Chakravarti 
(author  also  of  a  Commentary  of  the  Sraddha  Yiveka) :  it 
cites  frequently  the  gloss  of  Chudamani,  and  is  itself  quoted 
by  Mahesvara:  this  last  is  posterior  in  date  to  the  Commen- 
taries by  Chudamani  and  Achyuta,  and  probably  anterior  to 
that  of  Srikrishna  Tarkalankara,  which  will  be  presently 
noticed,  though  the  two  seem  to  be  nearly  contemporary. 
The  Commentary  of  Mahesvara  diflfers  greatly  from  the  inter- 
pretation furnished  by  Srikrishna,  both  in  meaning  and  in  the 
manner  of  deducing  the  sense ;  but  neither  author  seems  to 
have  been  acquainted  with  the  other's  work. 


^nwnnii    4to.  Cai- 

ctttta,  1813.     ^[HWi:  n  I>&ya  Bhdga,  or  Law  of  Inheritance,  by  Jimdta 

y&hana,  with  a  Commentary  by  Krishna  Tark&lankdra.  Syo.  Calcutta,  1829. 

s  mmpn  n  D&yabh&ga,  or  Partition  of  Heritage,  being  a  translation  from 

the  original  Sanscrit  in  the  Prakrit  Bhasa.  To  which  is  added  the 
Hindoo  law^  containing  various  useful  information  on  affairs  of  general  im- 
portance, together  with  the  Munee  Buchuns  of  the  Sanscrit.  Svo.  Calcutta, 

18ia  BengAli  type.  ♦ 

*  Colebrooke's  two  Treatises  on  the  Hindu  Law  of  Inheritance.  Piref.  p.  ti. 
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The  Commentary  by  Srikrishna  Tarkalankara  is  the  most 
celebrated  of  all  the  treatises  explanatory  of  the  text  of  the 
Daya  Bhaga.  Colebrooke  says :  "  It  is  the  work  of  a  very  acute 
logician,  ^ho  interprets  his  author  and  reasons  on  his  arguments 
with  great  accuracy  and  precision,  and  who  always  illustrates 
the  text,  generally  confirms  its  positions,  but  not  unfrequently 
metres  or  amends  them.  Its  authority  has  been  long  gaining 
^ound  in  the  schools  of  law  throughout  Bengal,  and  it  has 
almoiSi  banished  frqm  them  the  other  expositions  of  the  Daya 
Bhaga,  being  ranked  in  general  estimation  next  after  the 
treatises  of  Jimtita  Vahana  and  of  Raghunandana.^  This 
Commentary  has  been  chiefly  and  preferably  used  by  Cole- 
brooke in  his  translation.  Another  gloss  of  the  text  is  men- 
tioned by  Colebrooke  as  bearing  the  name  of  Baghunandana, 
but  he  does  not  consider  it  as  genuine.  Bamanatha  Vidya 
Vachaspati  is  also  said  to  have  written  a  Commentary  on 
the  Daya  Bhaga. 

Srikrishna  Tarkalankara  has  written  a  good  epitome  of 
the  Law  of  Inheritance  entitled  Daya  Erama  Sangraha,  which, 
though  professedly  an  original  work,  agrees  throughout  with 
the  learned  writer's  commentary  on  the  Daya  Bhaga. 

The  text  of  the  Daya  Krama  Sangraha  has  been  edited, 
with  an  English  translation,  by  Mr.  Wynch^  and  was  also  pub- 
lished separately  at  Calcutta  in  the  year  1828.^ 

The  Smriti  Tatwa  of  Baghunandana  Vandyaghatiya,  the 
greatest  authority  of  law  in  the  Gauriya  school,  is  a  complete 
Digest,  in  twenty-seven  volumes,  and  is  described  by  Goverdhen 
Eal  as  "the  grandest  repository  of  all  that  can  be  known  on  a 
subject  so  curious  in  itself,  and  so  interesting  to  the  British 
Government."*     This  great   writer,  who,   as  I   have  already 


^  Colebrooke's  two  Treatises  on  the  Hindu  Law  of  Inheritance.  Pref.  p  vi. 

*  The  Ddya  Grama  Sangraha,  an  original  Treatise  on  the  Hindoo 
Law  of  Inheritance,  translated  by  P.  M.  Wynch,  Fol.  Calcutta,  1818. 
This  edition  is  accompanied  by  the  Sanscrit  text  printed  in  Beng^  type. — 

'  «/)f  H!ldiill<j^4IKH^I^l4^Al  ^IMlPM^KIMtdll^;  Bdya  Krama  Sangraha, 
a  Compendium  of  the  Order  of  Inheritance,  by  Krishna  Tark&lank&ra  Bhat- 
tdc'&rya ;  edited  by  Lakshmi  Ndr&yan  Senna.    Svo.  Calcutta^  1828. 

^  Asiatic  Researches,  Vol.  I.  p.  352.  5th  edit. 
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mentioned,  lived  in  the  beginning  of  the  sixteenth  century,  was 
a  pupil  of  Vasude va  Sarvabhauma :  he  is  often  cited  by  the 
name  of  Smartabhattacharya. 

The  Daya  Tatwa,  or  that  portion  of  the  Smriti-ffatwa  of 
Raghunandana  which  relates  to  Inheritance,  is  highly  spoken 
of  by  Colebrooke,  who  says :  "  It  is  indeed  an  excellent  com- 
pendium of  the  law,  in  which  Jimiita  Vahana's  doctrines  are  in 
general  strictly  followed,  but  are  commonly  delivered  in  hiS' 
own  words,  in  brief  extracts  from  his  text*  On  a  few  points, 
however,  Raghunandana  has  differed  from  his  master,  and  in 
some  instances  he  has  supphed  deficiencies/'* 

Eashirdma  has  written  a  Commentary  on  the  Daya  Tatwa 
of  Raghunandana  which  is  useful,  and  nearly  agrees  with  the 
views  taken  by  Srikrishna  in  his  interpretation  of  the  work  of 
Jimiita  Yahana. 

The  whole  work  of  Raghunandana  was  published  in  the 
original  at  Serampore  in  the  years  1834 — 35,  and  again  at 
Calcutta  about  the  year  1840.*  The  text  of  the  Daya  Tatwa 
was  also  published  at  Calcutta  in  the  year  1828^;  and  the 
text  of  the  Vyavahara  Taf!Va  of  the  same  author  appeared  at 
the  same  place  in  the  same  year.* 

The  Daya  Rahasya  or  Smriti  Ratnavali,  by  Ramanatha 
Vidya,  is  of  considerable  authority  in  some  districts  of  Bengal ; 
but  though  a  work  of  merit,  it  chffers  both  from  Jimdta  Va- 
hana  and  Raghunandana,  and  thus  tends  to  create  uncertainty. 

The  Dvaita  Nimaya  of  Vachaspati  Bhattacharya,  a  treatise 
on  general  law,  and  the  Daya  Nimaya  of  the  same  author, 
which  treats  of  inheritance,  the  latter  being  little  more  than  an 


'  Colebrooke's  two  Treatises  on  the  Hindu  Law  of  Inheritance.  Pref.  p.  vii. 
2  _j, . — «^_z, e^  ^mf*|rfir  Tn^rfiru  2  Vols.  8vo.  Serampore,  1834. 


i|<l^f^MIUfll|   *|IIM4l1*liHlll*fli.3H<H*ljl1l5*flirt|   di^lPvl   ^ifinnft  'fr^BT- 
<illMlimi>^  ^fcP<j#HHIJll  HftlfajllP^U   ObLFoLCalcutta,Circal840— 45. 

'  l^mn!!  Ddja  Tatwa,  a  Treatise  on  the  Law  of  Inheritance,  by  Raghunan- 
dana Bhattdch&rya,  edited  by  Lakshmi  Nar&yan  Sermd.  870.  Calcutta,  1828. 

*  4J|^i|HLfl^  Vyavahira  Tatwa,  a  Treatise  on  Judicial  Proceedings,  by 
Raghunandana  Bhatt&ch&rya.  Edited  by  Lakshmi  Nar4yan  Serma.  8yo. 
Calcutta,  1828. 
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abridgment  of  the  Daya  Bhaga  and   Daya  Tatwa,  are  also 
Bengal  authorities. 

Eesava  Misra,  a  native  of  Mithila,  is  the  author  of  the 
Chhand6ga  Parisishta  and  the  Bvaita  Parisishta :  the  former, 
together  with  its  commentary,  the  Parisishta  Prak&sa,  are 
works  of  great  authority,  and  treat  of  the  duties  of  priests : 
th'^Iatter  is  a  more  general  treatise. 

'  The  Yivada  Rat nakara,  a  general  digest  compiled  under  the 
superintendence  of  Chandeswara,  Minister  of  Harasinhadeya, 
King  of  Mithila,  and  who  was  himself  the  author  of  other 
law  tracts ;  the  Vivada  Chintamani,  the  text  of  which  was 
published  at  Calcutta  in  the  year  1837^;  the  Vyavahara 
Chintamani ;  and  the  other  works  of  Vachespati  Misra^  com- 
monly cited  by  the  name  of  Misra,  are  all  considered  as  great 
authorities  in  Mithila ;  as  are  likewise  the  Yivada  Chandra, 
and  other  treatises  by  the  learned  lady  Lachimadevi,  who 
wrote  under  the  name  of  her  nephew,  Misaru  Misra. .  Sri 
Earacharya,  and  his  son  Srinathacharya,  were  also  celebrated 
in  the  Mithila  school  of  law ;  the  former  as  the  author  of  a 
treatise  on  inheritance;  the  latter,«of  the  Acharya  Chandrika^ 
a  tract  on  the  duties  of  the  fourth  class. 

The  Smritisara,  or  Smrityarthasara,  by  Sridharacharya,  a 
treatise  on  reUgious  duties,  but  mentioning  civil  matters  inci- 
dentally, is  according  to  the  Mithila  school:  it  quotes  the 
Pradipa,  Ealpadruma,  and  Ealpalata,  works  otherwise  un- 
known. There  seem  to  be  several  Smritisaras.  Sir.  W. 
Macnaghten  mentions  one  by  Harinathopadhyaya,  which  is  of 
authority  in  Mithila^;  and  there  is  another  by  Yadavendra. 
The  Smriti  Samuchchaya,  or  Smriti  Sara  Samuchchaya,  is  also 
a  Mithila  authority,  and  is  known  amongst  the  Mahrattas :  it 
is  apparently  a  short  work. 

The  Madana  Parijata,  a  treatise  on  civil  and  reUgious  duties, 
by  Visvesvara  Bhatta,  but  containing  a  chapter  on  inheritance, 
is  likewise  a  Mithila  work,  and  prevails  also  in  the  Mahratta 
country:  it  quotes  the  Sapararka,  the  Smriti  Chandrika,  and 


'  P^^KW^IHRu:  tfiqi'i|i4ifHftiiftiPiidHq:  ll    8vo.  Calcutta,  1837, 
*  Principles  and  Precedents  of  Hindu  Law,  Vol.  I.  Pref.  p.  xxii. 
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the  Hemadri.  This  work  was  composed  by  order  of  Madana 
Pala^  a  prince  of  the  Jath  race,  and  is  sometimes  cited  in  his 
name.     Sir  W.  Macnaghten  calls  the  author  Madanopadhyaya. 

Sulapani,  a  native  of  Mithila,  who  wrote  a  commentary  on 
the  Mitakshara^  already  noticed,  is  also  the  author  of  a  treatise 
on  penance  and  expiation,  which  is  consulted  as  an  authority 
both  in  Bengal  and  Mithila.  « 

The  Viramitrodaya  of  Mitra  Misra  is  a  ^treatise  on  Vya* 
yahara  in  general  according  to  the  doctrines  of  the  Benares 
school,  and  systematically  examines  and  refutes  the  opinions 
laid  down  by  Jimuta  Vahana  and  Raghunandana.^ 

The  Sanskrit  text  of  the  Viramitrodaya  was  printed  at 
Calcutta  in  1815.* 

The  Yivada  Tandava  of  Eamalakara,  younger  brother  of 
Dinakara  Bhatta,  and  son  of  Ramakrishna  Bhatta,  is  on  the 
same  side  of  the  argument,  and  defends  the  doctrines  of  Vij- 
nan^syara  in  opposition  to  the  writers  of  the  Gauriya  school. 

The  Kimaya  Sindhu  is  a  modem  work,  but  of  considerable 
authority  at  Benares,  as  well  as  amongst  the  Mahrattas :  it 
treats  principally  of  rites  *and  ceremonies,  touching  inciden- 
tally only  on  questions  of  a  legal  nature.  The  author  is 
Eamalakara. 

The  original  text  of  the  Niruaya  Sindhu  was  pubhshed 
at  Calcutta  in  the  year  1833.^ 

Neither  Mitra  Misra  nor  Eamalakara  differ  from  the  Mita- 
kfihara  on  any  important  point. 

The  Vyavahara  Mayukha  of  Nilakantha  is  the  greatest  au- 
thority, after  the  Mitakshara,  in  the  Maharashtra  school,  and  is  . 
one  of  the  twelve  treatises  by  the  same  author,  all  bearing  the 
same  title  of  Mayukha,  and  treating  of  religious  duties,  rules 


*  Stede  mentions  another  work  bearing  nearly  the  same  tide,  but  so  dis- 
figured by  his  barbarous  orthography  as  to  be  uncertain.  He  calls  it 
Wyuwhar  Mitrode,  and  says  it  was  composed  by  a  Gaura  Brahman  of 
Bengal,  200  years  since,  and  that  it  is  of  general  notoriety.  Summary  of 
the  Law  and  Custom  of  Hindoo  Castes,  p.  14. 

'  <rtift'i\^4H^M^||l4sJ  N    4to.  Calcutta,  1815. 

»  lfl€H<»l*imr<l<Pil4  rH^a^Wa'lW*  V*^  M    4to.  Calcutta,  1833. 
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of  conduct,  penance,  and  expiation,  &c.  The  whole  of  the 
Maynkhaa  are  designated  collectively  the  Bhagavat  Bhaskara 
The  Vyavahara  Mayiikha,  which  is  the  sixth  in  the  list,  is 
devoted  exclusively  to  law  and  justice,  gjid  is  a  general  digest, 
or  collection  of  texts,  without  much  commentary,  especially  in 
the  latter  chapters.  Little  or  nothing  is  known  of  the  author, 
Kllakantha,  beyond  that  he  was  of  a  family  of  Deshast  Brah- 
mans,  and  it  is  generally  reported  that  his  work  was  composed 
about  a  hundred  and  fifty  years  since. 

An  edition  of  the  text  of  the  Vyavah4ra  Mayukha  was 
published  at  Bombay  in  the  year  1826,  by  order  of  the 
Government.^ 

Mr.  Borradaile,  late  of  the  Bombay  Civil  Service,  and  a 
Judge  of  the  Sudder  Dewanny  Adawlut,  the  author  of  the 
valuable  Bombay  Reports,  ^as  published  a  translation  of  the 
Vyavahara  Mayukha,  to  which  he  has  afl&xed  annotations  re- 
ferring to  passages  of  other  works  on  Hindu  law,  and  ren- 
dering his  version  of  peculiar  utility  to  the  student  of  the  law 
of  that  side  of  India.^ 

The  Smriti  Kustubha,  by  Ananda  Deva  Easikar,  a  Koku- 
nust  Chitpawani  Brahman,  was  compiled  by  desire  of  Baj 
Bahadur,  otherwise  called  Chandra  Deva.  It  is  one  of  twelve 
works  bearing  the  title  of  Kustubha,  all  of  which  are  to  be 
met  with  at  Benares :  it  is  known  at  Poonah,  and  treats  of 
Achara,  Vyavahara,  and  Prayaschitta. 

The  Hemadri,  by  Hemadri  Bhatta  Kasikar,  is  a  general  Di- 
gest of  some  antiquity,  containing  twelve  divisions,  and  is  of 
authority  on  the  Bombay  side  of  India. 

The  following  works  are  mentioned  by  Steele  as  of  autho- 
rity in  the  Mahratta  country. 

The  Dyot,  by  Gaga  Bhatta  Kasikar,  a  Deshast  Brahman, 
was  written  about  a  century  ago :  it  comprises  twelve  divisions, 
and  treats  of  all  subjects. 

The  Pursuram  Prutap  was  composed  by  order  of  Sabaji 


*  V(l9l4|<4l2li44^^2Hl<#444fi'HiNfll43Ml<i|<I^Ki|iJ4!ln  4to. Bombay,1826. 

*  The  Vyuvuharu  Muyookhu,  translated  from  the  original  by  Harxy 
Borradaile.    4to.  Sural,  1827. 
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Pratap,  Raja  of  the  eastern  Telinga  country,  about  five  hun- 
dred years  ago.     It  is  a  general  Digest. 

The  Prithi  Chandr6d  is  also  a  general  Digest  treating  of 
Achara,  Vyavahara,  and  Prayaschitta. 

The  Vyavahara  Sekar,  by  Nagojee  Bhatta^  a  Deshast  Brahman 
of  Benares,  is  a  work  of  general  notoriety. 

The  Sar  Sangraha  is  a  work  treating  of  Prayaschitta  Smarta, 
Vyavahara,  &c. ;  but  not  fiilly. 

The  Madana  Ratna,  by  Madana  Singh,  a  Brahman  of 
Hindustan,  is  a  treatise  on  Xchara,  Vyavahara,  and  Pra- 
yaschitta of  notoriety. 

The  Achararka,  by  Sunkur  Bhatta  Easikar,  is  a  work  on 
Achara  and  Vyavahara  of  general  notoriety. 

The  Sarasvati  Vilasa,  a  general  Digest,  attributed  to  the 
King  Prataparudra  Deva,  of  the  Kakateya  family,  but  most 
likely  compiled  under  his  direction,  is  one  of  the  chief  authori- 
ties, after  the  Mitakshara,  in  the  whole  of  the  southern  portion 
of  India.  It  was  the  standard  law-book  of  his  dominions, 
which  comprehended  the  entire  Andra  country,  and  is  still 
a  book  of  great  authority  to  the  northward  of  the  Pennar, 
where  many  customs  exist,  particularly  regarding  land  tenures, 
which  are  derived  from  it;  but  it  is  even  there,  in  some  mea- 
sure, subordinate  to  the  authority  of  the  Mitakshara. 

The  Smriti  Chandrika,  by  Devanda  Bhatta,  and  which  has 
been  supposed  by  Colebrooke,  who  mentions  it  in  terms  of 
great  praise,  to  have  been  the  basis  upon  which  the  Madhaviya 
was  formed  by  Vidyaranyasvami,  is  a  general  and  excellent 
treatise  according  to  the  doctrine  of  the  Dravida  school.  This, 
as  well  as  the  preceding  work,  is  of  high  authority  in  the 
Andra  country. 

A  Tamil  abridgment  of  the  Smriti  Chandrika  was  pub- 
lished at  Madras  in  the  year  1826.^ 

The  Dharesvariya  is  mentioned  by  Ellis  as  a  general  Digest, 
which,  though  written  by  an  author  supposed  to  have  lived 


1  An  Abridgment^  in  the  Tamil  language,  of  the  Smriti  Chandricd,  a 
treatise  on  the  Municipal  Law  of  the  Hindtis.  By  Madura  Condaswdmi 
Polayer.     Fol.    Madras,  1826. 
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in  the  north  of  India,  yet  is  received  as  an  authority  in  the 
south. 

Several  writers  have  composed  treatises  especially  devoted 
to  the  Law  of  Adoption;  of  these  the  Dattaka  Mimansa  of 
Nanda  Pandita,  the  author  of  the  Vaijayanti,  and  the  Pratitak- 
shara,  already  noticed,  is  the  most  esteemed  Sutherland,  in  de- 
scribing this  work,  says :  ''  The  Dattaka  Mimansa,  as  its  name 
denotes,  is  an  argumentative  treatise,  or  disquisition,  on  the 
subject  of  Adoption;  and  though,  from  the  author's  extravagant 
affectation  of  logic,  the  work  is  always  tedious,  and  his  argu- 
ments often  weak  and  superfluous;  and  though  the  style  is 
frequently  obscure,  and  not  unrvely  inaccurate,  it  is,  on  the 
whole,  compiled  with  abihty  and  minute  attention  to  the 
subject,  and  seems  not  unworthy  of  the  celebrity  it  has  at- 
tained/'* 

The  Dattaka  Chandrika  by  Devanda  Bhatta,  the  author  of 
the  Smriti  Chandrika,  is  a  concise  treatise  on  Adoption  of  great 
authority,  and  is  supposed  to  have  been  the  basis  of  Nanda 
Pandita's  more  elaborate  worL 

An  edition  of  the  text  of  the  Dattaka  Mimansa,  and  the  Dat- 
taka Chandrika  appeared  at  Calcutta  in  1817.^ 

The  Dattaka  Mimansa,  and  the  Dattaka  Chandrikd,  have 
been  admirably  translated  by  Sutherland;  and  the  synopsis  of 
the  Law  of  Adoption,  which  he  has  appended  to  his  work, 
though  succinct,  is  eminently  useful.'  A  French  translation  of 
the  Dattaka  Chandrika,  by  M.  Orianne,  also  appeared  in  the 
year  1844.* 

In  addition  to  these  treatises,  EUis  mentions  the  Datta 
Mimansa  by  Vidyaranyasvami,  the  Datta  Chandrika  by  Gan- 
gadeva  Vazhey,  the  Datta  Dipaka  by  Vyasacharya,  the  Datta 


^  Sutherland's  two  Treatises  on  the  Hindu  Law  of  Adoption,  Pref.  p.  ii. 

'  ^^^iflnllil  <Tm^f^ati  u  8vo.  Calcutta,  1817. 

^  The  Dattaka  Mimdns4  and  Dattaka  Chandrikd,  two  original  treatises 
on  the  Hindu  Law  of  Adoption,  translated  from  the  Sanscrit  by  J.  C. 
Sutherland.    4to.    Calcutta,  1821. 

*  Trait6  original  des  successions  d'apres  le  droit  Hindou,  suivi  d'nn  autre 
Trait6  sur  I'Adoption,  le  Dattaca-Chandrica  de  Devandha- Bhatta.  Par  G. 
Orianne.    8vo.     Paris,  1844. 
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Kustabha  by  Nagoji  Bhatta,and  the  Datta  Bhashana  by  Krishna 
Misra,  as  general  Digests  of  the  Law  of  Adoption.^  He 
howeyer  gives  no  description  of  these  works,  and  I  do  not 
find  them  spoken  of  by  other  writers  on  the  subject.  Sir 
Francis  Macnaghten  also  speaks  of  a  treatise  on  Adoption 
called  the  Dattaka  Nimaya,  as  the  compilation  of  a  celebrated 
Pandit  of  the  name  of  Sri  Natha  Bhatta.^ 

The  Law  of  Adoption  does  not  exhibit  much  conflict  of  doc- 
trine between  ihe  several  schools,  although  some  differences  of 
opinion  may  be  observed  amongst  the  indiridual  writers.  It 
must  be  remarked,  however,  as  an  important  distinction,  that 
although  the  Dattaka  Mimanad  and  Dattaka  Chandrika  are 
equally  respected  all  over  India,  yet  where  they  differ,  the 
doctrine  of  the  latter  is  adhered  to  in  Bengal,  and  by  the, 
southern  Jurists ;  while  the  former  is  held  to  be  the  infallible 
guide  in  the  provinces  of  Mithila  and  Benares.^ 

Helayudha,  who  is  supposed  to  have  flomished  more  than 
seven  hundred  years  since,  is  the  author  of  the  Nyaya  Sar- 
vaswa^  the  Brahmana  Sarvaswa,  and  the  Pandita  Sarvaswa,  as 
well  as  of  other  tracts  on  the  administration  of  justice  and  the 
duties  of  cast. 

Lakshmidhara  wrote  a  treatise  on  the  administration  of  jus- 
tice, and  also  a  Digest  entitled  Kalpataru,  which  is  often  cited. 

Nanudnha,  son  of  Ramachandra,  is  the  author  of  the  Govin- 
damava  and  other  law  tracts. 

Jitendriya  is  often  cited  in  the  Mitakshara,  and  in  the  Di- 
gest of  Jagannatha  Terkapanchanana. 

Since  the  establishment  of  the  British  empire  in  India,  three 
several  Digests  of  the  Hindu  law  have  been  composed  by  na- 
tive authors.  The  first,  the  Vivadamava  Setu,  was  compiled 
by  order  of  Warren  Hastings ;  the  second,  the  Vivada  Saramava 
was  written,  at  the  request  of  Sir  William  Jones,  by  Servaru 


'  Ellis,  on  the  Law  Books  of  the  Hindus,  pp.  21,22. 

'  Considerations  on  the  Hindoo  Law  as  current  in  Bengal,  Pref. 
p.  xiii. 

'  Macnaghten,  Principles  and  Precedents  of  Hindu  Law,  Vol.  I.  Pref. 
p.  xviiL 
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Triv6di,  a  Mithila  lawyer;  and  the  third  and  most  celebrated, 
is  the  Yivada  Bhangarnava  of  Jagannatha  Terkapanchanana, 
which  has  become  generally  known  by  the  translation  of  the 
learned  Colebrooke. 

The  first  of  these  works  was  proposed  as  early  as  the  1 8th 
of  March  1773,  at  the  opening  of  the  Court  of  Sudder  Dewanny 
Adawlut  of  Bengal^;  and  in  December  in  the  same  year  it  was 
reported  to  the  President  that  the  Digest  was  nearly  completed 
in  the  Sanskrit  language,  and  that  a  translation  was  being 
made  into  Persian  for  the  purpose  of  being  again  translated 
into  English.  Early  in  the  following  year  Warren  Hastings 
transmitted  a  specimen  of  the  English  version^  to  the  Court  of 
Directors;  and  in  the  same  year  Mr.  Halhed  published  the 
entire  work  in  English,  under  the  title  of  "A  Code  of  Gentoo 
Laws.*' 

The  letter  from  Sir  William  Jones  to  the  Supreme  Council 
of  Bengal,  already  quoted,  at  once  describes  and  condemns 
this  Code.  "  It  consists,'*  says  the  learned  Judge,  "  like  the 
Roman  Digest,  of  authentic  texts,  with  the  names  of  their 
several  authors  regularly  prefixed  to  them,  and  explained 
where  an  explanation  is  requisite,  in  short  notes,  taken  from 
Commentaries  of  high  authority.  It  is,  as  far  as  it  goes,  a  very 
excellent  work;  but  though  it  appears  extremely  difiuse  on 
subjects  rather  curious  than  useftil,  and  though  the  chapter  on 
Inheritance  be  copious  and  exact,  yet  the  other  important 
branch  of  jurisprudence,  the  Law  of  Contracts,  is  very  suc- 
cinctly and  superficially  discussed,  and  bears  an  inconsiderable 
proportion  to  the  rest  of  the  work.  But  whatever  may  be  the 
merit  of  the  original,  the  translation  of  it  has  no  authority,  and 
is  of  no  other  use  than  to  suggest  inquiries  on  the  many  dark 
passages  we  find  in  it.  Properly  speaking,  indeed,  we  cannot 
call  it,  a  translation;  for  though  Mr.  Halhed  performed  his 
part  with  fidelity,  yet  the  Persian  interpreter  had  supplied 
him   only  with   a  loose,  injudicious  epitome   of  the  original 


^  Proceedings  of  the  Governor  and  Council  at  Fort  William  respecting  the 
Administration  of  Justice  amongst  the  Natives  in  Bengal,  p.  33,  4to.   1774. 
'  lb.  p.  37  et  seq. 
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Sanscrit,  in  which  abstract  many  essential  passages  are  omitted ; 
though  several  notes  of  little  consequence  are  interpolated, 
from  a  vain  idea  of  elucidating  or  improving  the  text/'^ 

The  letter  from  which  the  above  extract  is  taken  proposed 
to  the  Government  the  compilation  of  a  new  Digest,  which  was 
to  be  confined  to  the  Laws  of  Contracts  and  Inheritances,  and 
to  be  based  upon  the  great  work  of  Raghimandana.  The  result 
of  this  proposition,  which  was  gladly  accepted  by  the  Go- 
vernor-General and  the  Members  of  Council,  was  the  compo- 
sition of  the  Vivada  Sararnava  and  the  Vivada  Bhangamava. 
Sir  W.  Jones  had  himself  imdertaken  a  translation  of  these 
works,  together  with  an  introductory  discourse,  for  which  he 
had  prepared  "  a  mass  of  extremely  curious  materials^"  when 
the  hand  of  death  arrested  his  labours. 

The  Vivada  Bhangamava,  by  Jagannatha  Tarkapanch&nana^ 
was,  as  above  stated,  compiled  by  its  author  at  the  suggestion  of 
Sir  W.  Jones,  and  after  his  death  was  translated  by  Colebrooke.* 
Like  the  Vivada  Sararnava,  it  treats  only  of  the  Law  of  Con- 
tracts and  Successions,  omitting  altogether  the  Law  of  Evi- 
dence, the  Rules  of  Pleading,  the  Rights  of  Landlord  and 
Tenant,  and  other  topics,  which,  to  render  a  Digest  more 
generally  useful  in  those  Courts  where  the  English  law  does 
not  prevail,  might  have  been  advantageously  inserted. 

This  Digest  consists,  like  other  works  of  the  same  nature,  of 
texts  selected  from  writers  of  authority,  and  a  running  com- 


»  Sir  W.  Jones's  Works,  Vol.  III.  p.  76*.    4to.    Lond.  1799. 

'  See  hiB  last  Anniversaiy  Discourse  in  the  Asiatic  Researches,  Vol.  VI, 
p.  168.  4th  Edit 

'  Jaganndtha  Tarkapanchanana  was  living  in  the  year  1815,  at  the  ad- 
vanced age  of  106  years,  and  resident  at  Tirveniy  about  thirty  miles  from 
Calcutta,  where,  surrounded  by  four  generations  of  his  descendants,  in 
number  nearly  an  hundred,  he  gave  daily  lectures  to  his  pupils  upon  the 
principles  of  law  and  philosophy. — Harington's  Analysis  of  the  Bengal 
R^nlations,  Vol.  I.  p.  197,  note.    2d  Edit. 

*  A  Digest  of  Hindu  Law  on  Contracts  and  Successions,  with  a  Com- 
mentary by  Jagannitha  Tercapanch&nana.  Translated  from  the  original 
Sanscrit  by  H.  T.  Colebrooke.  4  Vols.  Fol.  Calcutta,  1797.  2d  Edit. 
3  Vols.  Svo.  London,  1801.  It  is  to  this  latter  edition  that  I  have  referred 
iu  the  notes. 
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mentary  by  Jagannatha,  generally  taken  from  former  ones, 
and  frequently  containing  frivolous  disquisitions.  The  ar- 
rangement of  the  work  renders  its  use  inconvenient  in  the 
extreme ;  and  it  has  been  not  inaptly  characterised  as  "  the  best 
book  for  a  counsel  and  the  worst  for  a  judge/'  Colebrooke 
himself  almost  disclaims  it.  In  the  Preface  to  the  translation 
of  the  treatises  on  Inheritance  he  says :  '^  And,  indeed,  the 
author's  method  of  discussing  together  the  discordant  opinions 
maintained  by  the  lawyers  of  the  several  schools,  without 
distinguishing,  in  an  intelligible  manner,  which  of  them  is  the 
received  doctrine  of  each  school,  but,  6n  the  contrary,  leaving 
it  imcertain  whether  any  of  the  opinions  stated  by  him  do 
actually  prevail,  or  which  doctrine  must  now  be  considered  in 
force,  and  which  obsolete,  renders  his  work  of  httle  utility  to 
persons  conversant  with  the  law,  and  of  still  less  service  to 
those  who  are  not  versed  in  Indian  jurisprudence,  especially  to 
the  English  reader,  for  whose  use,  through  the  medium  of  a 
translation,  the  work  was  particularly  intended."^ 

The  doctrines  maintained  by  Jagannatha  are  taken  com- 
monly from  the  Bengal  school,  and  sometimes  originate  with 
himself;  in  which  latter  case,  of  course,  they  are  not  to  be  con- 
sidered as  of  paramount  authority :  but  at  the  same  time  he 
ought  not  to  be  held  responsible  when  his  work  is  cited,  as,  it 
seems,  was  frequently  done  in  former  times  by  the  southern 
Pandits,  in  opposition  to  the  opinions  maintained  by  the  abler 
authors  of  the  Mitakshara,  the  Smriti  Chandrika,  and  the 
Madhaviya.  Colebrooke's  regret,  that  the  Pandite  of  the  south 
of  India  had  thus  been  furnished  with  means  of  adopting,  in 
their  answers,  whatever  doctrine  might  happen  to  be  in  ac- 
cordance with  the  bias  they  might  have  contracted^,  cannot 
be  received  as  a  condemnation  of  Jagannatha's  work,  but 
only  of  a  venal  practice  of  the  law-officers  of  the  southern 
Courts,  which  should  have  been  discountenanced  at  the  outset. 
Notwithstanding  the  unfavourable  opinion  of  the  Vivada 
Bhangamava  pronounced  by  its   learned  translator,  and  al- 


'  Colebrooke's  two  Treatises  on  the  Hindu  Law  of  Inheritance,  Pref.  p.  IL 
>  Colebrooke  in  Strange's  Hindu  Law,  Vol.  II.  p.  176.  2d  edit. 
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though  this  opinion  is  certainly,  in  a  great  measure,  justified 
by  the  work  itself,  there  is  no  doubt  but  that  it  contains  an 
immense  mass  of  most  valuable  information,  more  especially  on 
the  Law  of  Contracts,  and  will  be  found  eminently  useful  by 
those  who  will  take  the  trouble  of  familiarizing  themselves  with 
the  author's  style  and  method  of  arrangement. 

In  addition  to  these  three  general  Digests  may  be  men- 
tioned the  Vyavastharatnamala  by  Sri  Lakshmi  Narayana 
Nyayalankara.  It  is  a  modern  work,  modelled  after  the  Euro- 
pean plan  of  a  Catechism,  written  in  the  form  of  questions  and 
answers,  in  the  vernacular  language  of  Bengal,  with  quotations 
in  Sanskrit  from  books  of  estabUshe'd  authority,  adduced  in 
support  of  the  principles  advanced.  The  work  of  Sn  Lakshmi 
Narayana  contains  a  succinct  view  of  the  law  of  inheritance 
according  to  the  doctrines  of  Jimutd  Vahana  contrasted  with 
those  of  the  Mitakshara,  together  with  a  short  treatise  on 
Adoption.     This  work  was  published  at  Calcutta  in  1 830.^ 

I  have  now,  I  think,  described,  if  not  the  whole  of  the  Hindu 
law-books  now  extant,  all  those  which  treat  of  Vyavahara,  and 
which  are  alone  applicable  to  the  Hindu  law  as  administered 
in  British  India.  It  remains  to  recapitulate  the  names  of  such 
works  as  are  usually  referred  to  as  final  authorities  in  the 
different  schools,  excluding  the  text-books  and  mere  expla- 
natory comments.     They  are  as  follows : — 

1 .  Gauriya,  or  Bengal  school. — ^Dharma  Ratna.    Daya  Bhaga, 

and  its  Commentaries  by  Srfkrishna  Tarkalankara,  and 
Srinatha  Acharya  Chudamani.  Daya  Erama  Sangraha. 
Smriti  Tatwa.  Daya  Tatwa.  Vivadamava  Setu.  Vi- 
vada  Sararnava.     Vivada  Bhangamava. 

2.  Mithila  school. — Mitakshara.     Vivada   Ratnakara.     Vi- 

vada Chintamani.  Vyavahara  Chintamani.  Dwaita 
Parisishta.  Vivada  Chandra.  Smriti  Sara.  Samuch- 
chaya.     Madana  Parijata. 

3.  Benares  school. — Mitakshara.     Viramitrodaya.     Madha- 

viya.     Vivada  Tandava.     Nimaya  Sindhu. 


l«mMIIJiWI<SI  H  8vo.  Calcutta,  1830. 
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4.  Maharashtra  School. — Mitakshard.     Mayiikha.     Nimaya 

Sindhu.     H6madri.     Smriti  Eustubha.     Madhayiya. 

5.  Dravida  School. — 

(a)  Dravida   division. — Mitakshara.     Madhaviya.     Sa- 
rasvati  Vilasa,     Varadarajya. 

(6)  Eamataka  division. — Mitakshara.     Madhaviya.  Sa- 
rasvati  Vilasa. 

(c)  Andra  division. — ^Mitakshara.     Madhaviya.     Smriti 
Chandrika.     Sarasvati  Vilasa. 
In  questions  of  Adoption  the  Dattaka  Mimansa  is  preferred 
in  Bengal  and  in  the  south ;  the  Dattaka  Chandrika  in  Mithila 
and  Benares. 

It  must  not  be  inferred  that  these  are  all  the  works  cited  by 
the  lawyers  of  the  several  schools,  but  that  they  are  those 
quoted  most  frequently :  nor,  again,  must  it  be  concluded  that 
they  are  aU  constantly  referred  to  in  the  Law  Courts.  Borra- 
daile  says,  that  on  the  Bombay  side  of  India,  three  books  alone 
were  mentioned  by  the  Shastris  as  authorities  in  his  time ;  viz. 
Menu,  the  Mitakshara,  and  the  Majrukha';  and  Colebrooke 
states  that  in  Benares  the  ordinary  phraseology  of  references 
for  law  opinions  of  Pandits  from  the  native  Judges  of  Courts 
established  there,  previous  to  the  institution  of  Adawluts  super- 
intended by  English  Judges  and  Magistrates,  required  the 
Pandit,  to  whom  the  reference  was  addressed,  "  to  consult  the 
Mitakshara,*'  and  report  the  exposition  of  the  law  there  found 
applicable  to  the  case  propounded.* 

Lastly,  It  must  be  distinctly  remembered,  that  no  work  of 
the  Bengal  school  can  be  considered  to  be  concurrent  or  inter- 
changeable with  the  writings  which  prevail  in  the  other  schools, 
or  of  any  authority  out  of  the  limits  where  the  BengaH  is  the 
language  of  the  people,  with  the  exception  however,  already 
noticed,  regarding  the  Law  of  Adoption ;  and  that,  although 
the  works  above  enumerated,  not  being  according  to  the  Ben- 
gal school,  are,  for  the  most  part,  only  quoted  in  those  schools 
u^der  which  they  are  arranged,  there  seems  to  be  no  reason 


^  Borradaile's  Bombay  Reports,  Pref.  p.  iii. 

-  Colebrooke  in  Strange's  Hindu  Law,  Vol,  I.  p,  317.     2d  Edit 
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why  such  works  might  not  be  received  aa  authorities  indiscri- 
minately in  Mithila,  Benares,  and  the  Mahratta  and  Dravida 
countries,  but  of  course  being  of  greater  or  less  weight  ac- 
cording to  the  custom  of  the  countries. 

Before  I  proceed  to  the  description  of  the  fourth  class  of 
works  on  Hindu  law,  which  I  have  already  alluded  to,  viz. 
those  by  European  authors,  I  may  mention  two  modem  native 
compilations  which  cannot  with  propriety  be  ranged  under  any 
of  the  preceding  heads.  They  are  collections  of  opinions  com- 
piled from  the  Daya  Bhaga  and  other  works,  and  seem  to  cor- 
respond with  the  books  of  Fatwtzs,  which  form  so  considerable 
a  portion  of  the  Muhammadan  legal  literature:  the  authors  of 
these  collections  are  Bamjeeyn  Tarkalankara,  and  Lakshmi 
Narayana  Nyayalankdra.^  I  have  never  seen  these  compilations, 
but  they  are  mentioned  in  a  Letter  from  the  Bengal  Govern- 
ment to  the  Court  of  Directors,  dated  the  22d  of  Feb.  1827,  as 
being  among  the  works  encouraged  or  patronised  by  the 
Government.^ 

It  must  be  acknowledged  that  the  method  pursued  by  the 
Hindu  writers  on  jurisprudence  is  often  very  obscure,  and 
always  highly  uncongenial  to  European  taste ;  the  student  will 
therefore  turn  with  pleasure  to  the  elegant  work  of  Sir  Thomas 
Strange,  the  sound,  though  often  too  severe,  criticism  of  Sir 
Francis  Macnaghten,  and  the  concise  and  explicit  Principles  of 
Hindu  Law  by  his  son. 

Sir  Francis  Macnaghten,  who  was  the  first  writer  of  an 
original  treatise  on  Hind6  Law,  was  promoted  to  the  Bench  of 
the  Supreme  Court  at  Madras  in  May  1809,  having  previously 
acted  as  Advocate-General  at  Calcutta,  where,  it  is  said,  he  had 
little  or  no  employment  except  in  his  official  capacity^:  he 


'  Bjabustha  Sungruha :  a  Collection  of  Opinions  compiled  by  Ramjeejn 
Tarkalankar,  from  the  thirty-eix  original  books  of  Daynbhagu,  &c. ;  with 
the  authorities  of  Munoo,  kc,  Byabustha  Sungruhu ;  or,  a  Collection  of 
Opinions  compiled  by  Lukshmee  Narryana  Nyayalunkra,  from  the  original 
books  of  Dayabhaga,  &c. ;  with  the  authorities  of  Munoo,  &;c. 

'  Fourth  Appendix  to  the  Report  from  the  Select  Committee  of  the 
House  of  Commons  in  1892,  p.  64.    4to.  Edit. 

»  Anglo-India,  Vol.  I.  p.  204.  3  Vols.  8vo.  London,  1838.  • 
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was  afterwards,  in  July  1815,  removed  to  the  Supreme  Court 
at  Bengal.  In  the  year  1824  he  published  his  Considerations 
on  the  Hindu  Law\  which  he  himself  states  he  commenced 
and  completed  in  that  year.  It  is  a  valuable  work  consisting 
of  an  enunciation  of  principles,  illustrated  copiously  by  argu- 
ments and  decided  cases,  which  are,  in  most  instances,  given  in 
extmso:  the  last  two  chapters  are  translations  from  the 
Mitakshara,  and  have  been  already  mentioned.  The  Pre- 
face to  the  Considerations  speaks  in  the  most  disparagmg 
terms  of  the  Hindu  Law,  and  yet,  at  the  same  time,  advocates 
its  preservation :  it  is  to  be  regretted  that  the  whole  work  is 
pervaded  by  a  spirit  of  exaggerated  self-estimation  and  unjust 
depreciation  of  every  thing  not  consonant  with  the  author's  pro- 
fessional prejudices. 

Sir  Thomas  Strange,  who  filled  successively  at  Madras  the 
offices  of  Recorder  and  first  Chief  Justice  of  the  Supreme 
Court*  of  Judicature,  published  the  first  edition  of  his 
admirable  work  on  Hindii  Law  in  1825,  after  several  years 
spent  in  the  collection  of  materials ;  and  a  second  and  revised 
edition  appeared  in  1830.*  Sir  Thomas  Strange  seems  to  have 
possessed  most  of  the  qualities  which  are  requisite  for  an 
Indian  Judge:  his  disposition  was  mild,  and  his  manners 
courteous :  and  although  he  had  not  attained  any  knowledge 
of  the  languages  of  India,  he  was  imbued  with  a  strong  predi- 
lection in  favour  of  the  natives,  and  spared  no  pains,  and 
omitted  no  opportunity  of  gaining  information  on  the  subject 
of  their  laws  and  institutions.  The  amiability  of  his  temper  is 
peculiarly  evinced  by  the  manner  in  which  he  speaks^  of  Sir 
Francis  Macnaghten^s  severe  remarks  upon  one  of  his  judg- 
ments*, aflfording  a  marked  contrast  to  the  caustic  and  arro- 
gant style  in  which  Sir  Francis  too  frequently  indulged.     The 

^  Considerations  on  the  Hindoo  Law  as  it  is  ciirrent  in  Bengal.  By  Sir 
Francis  Macnaghten.    4to.  Serampore,  1824. 

2  Hindu  Lawy  principally  with  reference  to  such  portions  of  it  as  concern 
the  Administration  of  Justice  in  India.  By  Sir  Thomas  Strange.  2  Vols. 
8vo.  London,  1830. 

*  Strange's  Hindu  Law,  Vol.  II.  Pref.  p.  viii.  2d  edit. 

^  Coiyiderations  on  the  Hindoo  Law,  p.  186  et  seq. 
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excellent  work  of  Sir  Thomas  Strange  leaves  little  to  desire, 
so  £ur  as  regards  the  Hindii  Law  of  the  south  of  India ;  whilst 
the  clearness  of  arrangement,  the  aptness  of  the  illustrations, 
and  the  elegance  of  its  diction,  weU  entitle  it  to  a  place  by  the 
dde  of  the  Commentaries  of  Blackstone.  The  cases  which 
the  learned  author  has  appended  to  his.  work,  under  the  title 
of  ^^fiesponsa  Prudent  Am,"  are  very  valuable,  and  they  are  ren- 
dered still  more  so  by  the  numerous  notes  and  iUifstrations  which 
are  constantly  added  by  Colebrooke,  Sutherland,  and  Elhs. 

The  Principles  and  Precedents  of  Hindu  Law\  by  Sir  William 

Hay  Macnaghten,  merit  the  attentive  study  of  ail  who  desire 

to  attain  a  knowledge  of  that  law:  they  are  clear,  concise, 

and  lucid  in  their  order,  and  the  cases  given  under  the 

title  of  "Precedents,"  are  of  a  most  important  nature.     The 

latter  are  entitled  to  great  weight,  as  having  been  selected,  as 

we  are  told  by  the  learned  author  himself,  with  the  utmost 

care  and    attention.     The  whole  work    was    composed,    as 

appears  from  the  Preface,  after  collecting  all  the  information 

that  could  be  produced  from  every  quarter,  and  after  a  careful 

examination  of  all  the  original  authorities,   and  of  all  the 

opinions  of  the  Pandits  recorded  in  the  Supreme  Court  at 

Calcutta  for  a  series  of  years.     In  a  late  judgment  delivered 

by  the  Judicial  Committee  of  the  Privy  Council,  Sir  W.  Mac- 

naghten's  work  is  mentioned  as  by  &r  the  most  important 

authority  amongst  the  Hindu  law-books  by  European  authors ; 

and  it  is  stated,  on  the  information  of  Sir  Edward  Ryan,  to  be 

constantly  referred  to  in  the  Supreme  Court  at  Calcutta  as  all 

but  decisive  of  any  point  of  Hindu  law  contained  in  it ;  and 

that  more  respect  would  be  paid  to  it  by  the  Judges  there, 

than  to  the  opinions  of  the  Pandits.' 

Steele's  Smnmary  of  the  Law  of  Cast^  printed  by  order  of 


'  Principles  and  Precedents  of  Hinda  Law,  by  W.  H.  Macnaghten. 

2  Vols.  8vo.  Calcutta,  1829. 
*  Rungama  v.  Atchama  and  others.    4  Moore's  Indian  Appeals,  p.  lOl, 
'  Summary  of  the  Law    and  Custom  of  Hindoo  Castes   within  the 

Dekhun  Provinces  subject  to  the  Presidency  of  Bombay/  chiefly  affecting 

Ciyil  Suits.     By  Arthur  Steele.  FoL  Bombay,  1827. 
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the  Governor  in  Council  of  Bombay,  is  inconvenient  of  refe- 
rence, on  account  of  its  want  of  arrangement ;  but  it  contains 
a  mass  of  useful  information,  and  may  always  be  consulted 
with  advantage.  He  divides  his  work  into  three  parts.  Law, 
Casts,  and  Existing  Customs;  the  two  latter  divisions  being 
especially  usefiil,  as  containing  a  quantity  of  matter  not  to  be 
met  with  elsewhere.  The  same  remark  applies  to  the  two 
Appendices,  ooe  on  the  customs  of  particular  Casts  of  Poena, 
the  other  on  the  customs  of  the  Gosayins.  Mr.  Steele  has 
prefaced  his  work  by  what  is  designated  a  List  of  Sanskrit 
Law-books ;  but  it  is  encumbered  with  the  titles  of  a  number 
of  works  which  are  foreign  to  the  subject,  and  the  names  of  all 
are  so  disfigured  by  an  uncouth  rendering  of  the  Mahratta 
pronunciation  as  to  be  scarcely  intelligible. 

A  treatise  on  the  Hindu  Law  of  Inheritance,  Gift,  &c., 
has  recently  appeared  at  Calcutta,  by  Mr.  EberUng^;  but,  so 
far  as  I  have  been  able  to  ascertain,  no  copy  of  it  has  as  yet 
reached  this  country. 

Colebrooke's  treatise  on  Obligations  and  Contracts^  hardly 
comes  within  the  class  of  works  treating  of  Hindu  law,  inas- 
much as  it  relates  to  the  subject  of  contracts  generally ;  he 
has,  however,  illustrated  the  law  of  contract  throughout  by 
reference  to  the  Hindu  system ;  and  the  student  will  find 
much  that  is  valuable  regarding  that  system  under  those  titles 
which  Colebrooke  has  completed.  Unfortunately  the  work  was 
never  finished,  and  the  Preface,  together  with  the  preliminary 
and  introductory  matter,  promised  by  the  author  in  the  first 
and  only  pulilished  part,  never  saw  the  light. 

The  last  mentioned  treatise  completes  the  list  of  works  re- 
lating to  the  Hindu  law  by  Europeans.  It  is  to  bg  regretted  that 
they  are  so  few  in  number ;  but  when  taken  in  conjunction  with 
the  translations  from  the  original  works,  they  are  suflScient  to 
enable  the  student  to  acquire  a  very  considerable  knowledge  of 
the  Hindu  system  of  jurisprudence. 


»  See  the  Cal(jutta  Review,  No.  XIII. 

*  A  Treatise  on   Obligations  and  Contracts.     By  H.  T,  Colebrooke. 
Part  T.  (all  published),  8vo.  London^  1818. 
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(2)  The  Mu  ha  mm  a  dan  Law. 
(a)  On  the  Sources  of  the  Law. 

The  Muhamknadan  law,  like  that  of  the  Hindus,  is  profess- 
edly founded  upon  revelation ;  and  the  Koran,  though  vari- 
ously interpreted,  is  regarded,  by  the  Musulmans  of  every 
denomination,  as  the  fountain-head  and  first  authority  of  all  law, 
religious,  civil,  and  criminal. 

Whenever  the  Koran  was  not  found  applicable  to  any  particular 
case,  which  soon  happened  as  the  social  relations  and  wants 
of  the  Arabs  became  more  extended,  recourse  was  had  to  the 
Sunnah  (precept^  and  example),  or  Hadis  (sayings,  tradition), 
that  is,  the  oral  lawTwliich  was,  arid  is  at  the  present  day, 
Jieldjo  be  only  second  in  authority  to  the  Koran  itself.  Thus 
The^KoTaS  aridlhelSunnah  stand  in  the  same  relation  to  each 
other,  as  the  Mikrah  and  Mishnah  of  the  Jews :  and  it  may  be 
remarked,  that  the  words  in  both  the  Arabic  and  Hebrew 
languages  are  derived  from  similar  roots,  and  have  the  same 
significations. 

The  Sunnah  or  Hadis  \  the  second  authority  bf  Muhamma- 
dan  law,  comprises  the  actual  precepts,  actions,  and  sayings 

of  the  Prophet  himself,  not  written  down  during  his  life  time. 


^  The  word  Sunnah  is  used  generally,  to  signify  all  the  traditions  both  of 
the  sayings  and  doings  of  the  Prophet,  and  the  term  Hadis  is  employed  in  the 
same  comprehensive  sense.  M.  De  Slane  says,  '^  The  distinction  between  the 
Hadith  (sayings),  and  the  Sunan  (doings)^  is  not  attended  to  by  doctors  of  the 

Moslim  law:  Roth  are  equally  aathoritatiye."  See  ^t^^\  ^^J  v^w 
Ibn  Khallikan's  Biographical  Dictionary,  translated  by  the  Baron 
M'Gnckin  de  Slane,  Vol.  I.  Introduction,  p.  xviii.  note.  3  Vols.  4to. 
London,  printed  for  the  Oriental  Translation  Fond  in  1842 — 45.  M.  De 
Slane's  translation  is  a  most  valuable  work  to  those  who  wish  to  gain  a 
knowledge  of  the  legal  literature  of  the  Muhammadans,  as  he  has  added  to 
the  text  numerous  learned  notes,  replete  with  curious  and  interesting 
information  relating  to  the  Muhammadan  law  and  lawyers.  It  is  to  this 
translation  that  all  the  references  to  Ibn  Khallikan,  made  in  the  notes  to 
the  following  pages,  must  be  understood  to  apply. 
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but  preserved  by  tradition,  and  handed  down  by  ^.uthorised 
persons.  These  precepts  and  traditions  are  divided  into  two 
classes,  viz.  the  Eads  (holy),  which  are  supposed  to  have  been 
directly  communicated  to  Muhammad  by  the  angel  Gabriel; 
and  the  Nabawi  (prophetic),  or  those  which  are  from  the 
Prophet's  own  mouth,  and  are  not  considered  as  inspired*; 
both  these,  however,  have  the  force  of  law,  and,  with  the 
Koran,  constituted  the  whole  body  of  the  law  at  the  time  of 
Muhammad's  death.  "I  leave  with  you,"  said  the  Prophet, 
"  two  things,  which,  so  long  as  you  adhere  thereto,  wiU  pre- 
serve you  from  error:  these  are,  the  Book  of  God,  and  my 
practice." 

In  addition  to  the  Koran  and  the  Sunnah  or  Hadis,  there 
are  two  other  great  sources  of  Muhammadan  law,  viz.  the 
Ijmaa  (concurrence),  and  the  Kiyas  (ratiocination). 

The  Ijmaa  is  composed  of  the  decisions  of  the  companions 
of  Muhammad  (Sahabah),  the  disciples  of  the  companions 
(Tabiiiun),  and  the  pupils  of  the  disciples:  these  decisions  are 
said  to  have  been  unanimous,  and  are  next  in  authority  to 
the  Koran  and  the  Sunnah. 

Both  the  Sunnah  and  the  Ijmaa  were  originally  preserved 
by  tradition,  and  were  transmitted  through  successive  genera- 
tions by  learned  men,  who  made  the  study  of  the  Koran  and 
the  traditions,  and  their  memorial  preservation,  an  especial 
object.  These  learned  men  were  called  Hafiz  (preserver)*;  and 
in  communicating  their  narratives  to  their  disciples,  they 
invariably  mentioned,  as  a  kind  of  preface,  the  series  of  persons 
through  whom  they  had  successively  passed  before  they  came 
into  their  possession:    this  preface  is  called  the  Isnad  (sup- 


^  Other  less  important  divisions  and  sub-divisions  of  the  Sunnah  have  been 
made,  classing  them  according  to  their  respective  value  and  authenticity,  or 
the  time  in  which  they  were  first  known  or  collected.  See  Harington's 
Analysis,  Vol,  I.  p.  225,  note.  2d  edit.  Journal  Asiatique,  4°^  Serie, 
Tome,  XV.  p.  185,  note. 

^  The  appellation  of  Hafiz  is  given  to  any  one  who  knows  the  Kordn  hy 
hearty  but  it  is  more  particularly  used  by  the  Sunni  writers  to  designate 
those  who  have  committed  to  memory  the  six  great  collections  of 
traditions,  and  who  can  cite  the  Isndds  with  discrimination. 
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port),  and  according  to  the  credibility,  attached  to  the  narra* 
tors  whose  names  are  enumerated  as  the  Isnads>  depends  the 
authenticity  and  authority  of  the  tradition  related ;  some  sects 
absolutely  rejecting  traditions  which  are  received  as  authorita* 
tive  by  others.  The  Isnads  were  retained  in  the  books  after 
the  Sunnah  and  the  Ijmaa  had  become  reduced  to  writing,  and 
collected  together  in  the  works  which  will  presently  be 
noticed. 

The  Kiy&3,  which  is  the  fourth  source  of  the  Muhammadan 
law,  consists  of  analogical  deductions  derived  from  a  com- 
parison of  the  Koran,  ^e  Sunnah,  and  the  Ijmaa,  when  these 
do  not  apply  either  collectively  or  individually  to  any  psCrticu- 
lar  case.  This  exercise  of  private  judgment  is  allowed,  with 
a  greater  or  less  extension  of  limit,  by  the  different  Muhamma- 
dan sects ;  some,  however,  refusing  its  authority  altogether. 

Since  it  appears,  then,  Ijiat  although  the  sources  of  the  law 
are  the  same  throughout  the  Muhammadan  world,  there  is  a 
variety  in  the  manner  of  their  reception,  and  in  the  laws 
derived  from  them,  it  becomes  necessary  to  describe  shorfly  the 
principal  sects,  and  to  state  the  chief  points  of  difference  in 
their  opinions  as  to  the  sources  of  the  law. 

(b)  On  the  Principal  Muhammadan  Sects,  and  their  Legal  Doctrines. 

The  dissensions  which  arose  on  the  death  of  the  Prophet, 
with  regard  to  the  succession  to  the  Khilafat,  were  revived 
with  renewed  fury  when,  on  the  murder  of  Othman,  the  noble 
and  unfortunate  All  succeeded  to  the  dignity  of  Amir  al- 
Muminin;  and  they  eventually  caused  the  division  of  Islam 
into  two  great  parties  or  sects,  called  respectively  the 
Sunnis,  and  the  Shiahs\  who  differ  materially  in  the  inter- 
pretation of  the  Koran,  and  in  admitting  or  rejecting  various 
portions  of  the  oral  law.  The  hatred  entertained  between 
these  rival  sects  has  been  the  cause  of  constant  religious  wars 

^  The  word  Shfah,  which  signifies  sectaries,  or  adherents  in  general, 
was  used  to  designate  the  followers  of  Ali  as  early  as  the  4th  century  of 
the  Hijrab.     Reland,  De  Relig.  Mohamm.  p.  37. 
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and  persecutions  scarcely  to  be  surpassed  in  the  history  of 
any  nation  or  creed,  and  still  separates  the  followers  of 
Muhammad  into  two  classes,  by  a  barrier  more  insurmount- 
able than  that  which  divides  the  Roman  CathoUc  from  the 
Protestant. 

The  Simnis,  who  assume  to  themselves  the  appellation  of 
orthodox,  uphold  the  succession  of  the  Ehalifahs  Abu  Bakr, 
Omar,  and  Othman,  and  deny  the  right  of  supremacy,  either 
spiritual  or  temporal  to  the  posterity  of  All.  They  are 
divided  into  an  infinity  of  sects-;  but  of  these  it  will  be  suffi- 
cient in  this  place  to  notice  the  four  principal  only,  which 
agree  one  with  another  in  matters  of  faith,  but  differ 
sUghtly  in  the  form  of  prayer,  and  more  especially  with  regard 
to  the  exercise  of  the  Kiyas,  and  the  legal  interpretation  of  the 
Koran  where  the  latter  relates  to  property.^ 

These  four  principal  sects,  which  are  called  after  their 
founders,  originated  with  certain  eminent  Mujtahid  Imams, 
named  respectively  Abu  Hanifah,  Malik  Ben  Anas,  Muhammad 
Ash  Shafil,  and  Ahmad  Ben  Hanbal.  Two  other  Imams 
were  also  the  founders  of  Sunni  sects:  these  were  Abu  Abd 
Allah  Sufyan  as-Sauri^  and  Abu  Dawud  Sulaim4n  az.Zahiri^ 


^  For  a  fuller  account  of  the  yarious  Sunni  sects,  see  Maracci,  Prodro- 
mus,  Pars  III.  p.  72,  et  seq,;  Pococke,  Specimen  Historiae  Arabamy 
pp.  17,  et  seq.f  and  212  et  seq. ;  and  Sale,  Koran,  Preliminary  Discourse, 
sect.  8.  The  most  celebrated  work  which  treats  of  this  subject  is  the 
Kitdb  al-Milal  wa  an-Nihal,  by  Abd  al-Fath  Muhammad  ash-Shahras- 
tani,  who  died  in  A.H.  548  (A.D.  1153).  The  original  text  of  Ash-Shah- 
rastdni  has  been  edited  by  the  Rev.  Canon  Cureton,  and  was  printed  for 
the  Society  for  the  Publication  of  Oriental  Texts  in  1842—1846.     It  is 

entitled,  J^^  j  ^^\  l^\m,  Book  of  Religious  and  Philosophical  Sects. 

A  translation  of  this  work  has  also  recently  appeared  by  Dr.  Haarbruckery 
the  title  of  which  is,  Abu-1-Fath  Muhammad  asch-Schahrastani's  Religi- 
onspartheien  und  Philosophenschulen.    870.  Halle,  1850. 

« As-Sauri  was  bom  at  Kdfah  in  A.H.  95  (A.D.  713),  and  died  at 
Basrah,  where  he  had  concealed  himself  in  oixler  to  avoid  accepting  the 
office  of  Kdzi,  in  A.H.  161  (A.D.  777).— Ibn  KhaU.  Vol.  11.  p.  577 ;  An- 
Nawawi,  p.  TAT 

^  Az-Z^irf  was  so  called  because  he  founded  his  system  of  jurisprudence 
on  the  exterior,  or  literal  meaning  of  the  Kordn  and  the  traditions,  re* 
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but  they  had  but  few  followers ;  and  a  seventh  sect,  which  had 
for  its  chief  the  celebrated  historian  At-Tabari  \  did  not  long 
survive  the  death  of  its  author. 
Abu  Hanifah  Nuaman  Ben  Sabit  al-Kufi,  the  founder  of 


the  first  of  tEe^  four  chief  sects  of  Sunnis,  and  the  princi- 
pal of  the  Mujtahid  Imams  who  looked  to  the  Eiyas  as  a 
main  authority  upon  which  to  base  decisions,  was  born  at 
Eufah  in  A.H.  80  (A.D.  699),  at  which  time  four,  or,  as  some 
authors  say,  six  of  the  companions  of  the  Prophet,  were  still 
living.  Abu  Hanifah  died  in  prison  at  Baghdad  in  A.H.  150 
(A.D.  76  7)  ^  having  been  placed  in  confinement  by  the  Khali- 
&h  Al-Mansur,  on  account  of  his  having  refused  to  accept  of 
the  office  of  Kazi,  jfrom  a  consciousness  of  his  own  inefficiency ; 
a  refinement  of  modesty  of  which  the  Arabian  lawyers  may 
well  be  proud,  since  it  is  doubtful  whether  the  biography  of 
the  jurisconsults  of  all  nations  and  ages  would  present  another 
instance  of  the  same  self-denial  and  suffering  from  similar  mo- 
tives. Unluckily,  however,  for  Abu  Hanifah's  character,  his 
consistency  does  not  seem  to  have  equalled  his  conscientious 
self-depreciation ;  for  we  find  that  he  was  originally  a  strong 
partisan  of  the  house  of  Ali ;  and  it  is  even  hinted  that  the 
cause  of  his  subsequent  change  of  opinion  was  to  be  traced  to 
interested  motives.     The  doctrine  of  Abu  Hamfah,  at  first, 

A 

prevailed  chiefly  in  Irak;  but  afterwards  became  spread  over 
Assyria,  Afnca,  and  Mawara  an-Nahar.  It  is  at  present  very 
generally  received  throughout  Turkey  and  Tdtary,  and,  toge- 
ther with  that  of  his  two  disciples,  Abu  Yusuf  and  Muhammad, 


jectmg  the  Kiy&B.  He  was  born  at  Kdfah  in  A.H.  202  (A.D.  817),  and 
died  at  Baghd&i  in  A.H.  270  (A.D.  883).     He  was  a  great  partisan  of 

Ash-Shiifii.— Ibn  Khali.  Vol.  I.  p.  501.  And  see  ^U-»^\  t-^.  J^  The 
Biographical  Dictionary  of  Illustrious  Men,  by  Abu  Zakariya  Yahya  el- 
Nawavri,  edited  by  Dr.  Wiistenfeld,  p.  pri  •  8vo.  Gottingen,  printed  for 
the  Society  for  the  Publication  of  Oriental  Texts,  1842—1847.  All  the 
references  to  An-Nawawi's  work  in  the  following  pages  apply  to  this  edition. 

'  Abii  Jaafar  Muhammad  Ben  Jarir  at-Tabari  was  bom  at  Amul  in 
Tabaristdn  in  A.H.  224  (A.D.  838),  and  died  at  Baghddd  in  A.H.  310 
(A.D.922).— Ibn  Khali.  Vol. II.  p.  597  j  An  Nawawi,  p.  I* *. 

'  An-Nawawi,  p.  1  ^  A. 
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is  the  chiefy  and,  with  but  rare  exceptions,  the  only  authority 
which  governs  the  Sunni  law  in  India. 

Abu  Abd  AUah  Malik  Ben  Anas,  the  founder  of  the  second 
Sunni  sect,  was  bom  at  Madinah  in  A.H.  95  (A.D.  713),  and 
died  at  the  same  place  in  A.HL  1 79  (A.D.  795).  From  the  cir- 
cumstance of  his  birth  and  death  occurring  at  that  city,  he  is 
sometimes  called  the  Imam  Dar  al-HijraL  Malik,  in  his  youth, 
had  the  advantage  o£  the  society  of  Sihl  Ben  Saad,  almost  the 
sole  surviving  companion  of  the  Prophet ;  and  it  is  supposed  that 
from  him  he  derived  his  extreme  veneration  for  the  traditions. 
He  was  also  intimate  with  Abu  Hanifah,  but  he  never  imbibed 
that  doctor's  excessive  partiality  for  the  Eiyas.^  The  tenets 
of  Malik  Ben  Anas  are  principally  respected  in  Barbary  and 
the  northern  etate,  of  Alio. :  L/.re  L  tao™  to  pZtt  in 
any  portion  of  India. 

Abu  Abd  Allah    Muhammad    Ben    Idris  ash-Shafii   was 

A 

born  at  Askalan  in  A.H.  150  (A.D.  767),  and  eventually  be- 
came the  founder  of  the  third  of  the  chief  Sunni  sects.  Ash- 
Shafil  had  the  distinguished  honour  of  belonging  to  the  same 
stock  as  the  Prophet  himself,  being  descended  from  Abd  al- 
Mutallib,  the  son  of  A  bd  Manaf,  the  ancestor  of  Muhammad. 
For  this  reason  he  is  known  by  the  surname  of  Al-KuraisM  al- 
Mutallibi.  In  his  youth  he  was  a  pupil  of  Mdlik  Ben  Anas : 
he  died  at  Cairo  in  A.H.  204  (A.D.  819).*  Ash-Shafil's 
doctrine  has  a  limited  range  amongst  the  Musulman  inhabi- 
tants of  the  sea-coast  of  the  peninsula  of  India';  but  the  chief 
seats  of  its  authority  are  Egypt  and  Arabia.  It  is  also  said  to 
be  in  some  repute  amongst  the  Malays  and  the  Muhammadans 
of  the  Eastern  Achipelago.  His  followers  were  at  one  time 
very  numerous  in  Khurasan;  but  at  present  his  opinions  are 
rarely  quoted,  either  in  Persia  or  India. 


» Ibn  KhaU.  Vol.  II.  p.  546. 

'  Ibn  KhaU.  Vol.  II.  p.  669;  An-Nawawi,  p.  0 1 . 

'  Colonel  Vans  Kennedy  says,  "  His  doctrine  is  also  followed  by  the 
descendants  of  the  Arabs,  the  Mapillas  of  Malabar,  which  renders  a  refe- 
rence to  his  peculiar  opinions  frequently  necessaiy  at  Bombay." — Journal 
of  the  Royal  Asiatic  Society,  Vol.  II.  p.  81. 
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Abd  Abd  Allah  Ahmad  ash-Shaibani  al-Marwazi,  gene- 
raUj  known  by  the  name  of  Ibn  Hanbal,  the  founder  of  the 
fourth  Sunni  sect,  was  born  at  Baghdad  in  A.H.  164  (A.D. 
780),  and  died  in  A.H.  241  (A.D.  855).  This  learned  doctor, 
who  was  a  pupil  of  Ash-Shafii,  strenously  upheld  the  opinion 
that  the  Koran  was  imcreated,  and  that  it  had  existed  from  all 
eternity.  Since,  however,  it  happened  unfortunately  that  the 
Khali&h  Al-Mustasim  maintained  the  contrary  doctrine,  Ibn 
Hanbal  was  greatly  persecuted  for  his  persistent  opposition  to 
that  monarch's  fiayourite  belief.  It  is  related  in  history  that 
no  fewer  than  800,000  men  and  60,000  women  were  present 
at  this  doctor's  funeral;  and  that  20,000  Christians,  Jews,  and 
Magians  became  Muhammadans  on  the  day  of  his  death.^ 
Whatever  degree  of  credit  may  be  attached  to  this  extraordi- 
nary statement,  its  mere  existence  sufficiently  attests  the  asto- 
nishing reputation  which  Ibn  Hanbal  had  acquired  during  his 
lifetime,  and  the. veneration  in  which  he  was  held  after  his 
death.  Persecution,  however,  soon  thinned  the  ranks  of  his 
followers ;  and  though  at  one  time  they  were  very  numerous, 
the  Hanbalis  are  now  seldom  to  be  met  with  out  of  the  con- 
fines of  Arabia. 

Of  these  four  chief  sects  of  the  Sunnis,  the  followers  of 
3fahk  and  Ibn  Hanbal  may  be  considered  as  the  most  rigid; 
whilst  those  of  Ash-Shafii  may  be  characterized  as  holding 
doctrines  most  conformable  to  the  spirit  of  Islam,  and  the  sec- 
taries of  Abu  Hanifah,  as  maintaining  the  mildest  and  most 
phUosophical  tenets  of  all.' 

The  second  great  Muhammadan  sect,  the  Shiahs,  uphold  the 
supremacy  of  Ali  Ben  Abi  Talib,  the  first  convert  to  Islam, 
the  cousin  and  son-in-law  of  Muhammad,  and  one  of  the  ablest 
and  bravest  of  all  the  Arabian  chieftains.  The  Shiahs  assert 
that  Ali  was  the  only  lawful  successor  otthe  Prophet,  and  that 
both  the  Imamat  and  Ehilafat,  that  is,  the  supreme  spiritual 
and  temporal  authority,  devolved  of  right  upon  him  and  his 
posterity,  notwithstanding  that  they  were  actually  and  un- 

»  Ibn  Khali.    Vol.  I.  p.44j  An-Nawawi,  p.  |l^r. 
^  Ibn  Khali.    Vol.  I.  Introduction,  p.  xzvi. 
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justly  ousted  by  the  Khalifahs  of  the  Beni  Umayyah  and 
Beni  Abbas.  The  Shiahs  are  divided  into  five  principal 
sects\  which  differ  in  points  of  faith  and  religious  doctrine ; 
and  these  again  are  subdivided  into  many  distinct  classes :  the 
Shiah  sects,  however,  with  a  few  trifling  exceptions,  never 
held  any  variety  of  opinion  in  matters  of  law.^ 

The  Shi&h  doctrines  were  adopted  by  the  Persians  at  the 
foundation  of  the  Safavi  dynasty  in  A.H.  905  (A.D.  1499), 
and,  from  that  period  until  the  present  time,  have  prevailed  as 
the  national  reUgion  and  law  of  Persia,  notwithstanding  the 
violent  efforts  to  substitute  the  Sunm  creed  made  by  the 
Afghan  usurper  Ashraf,  and  the  great  Nadir  Shah.      There 


^  Von  Hammer  only  allows  four  principal  sects. — Geschichte  der  Assas- 
sinen,  p.  25.     I  follow  Ash-Shahrastani. 

^  Some  account  of  the  tenets  of  the  Shiahs  will  be  found  in  the  following 

works  : — A^^  •  ^y\\  u^\:5^,  p.  1  *  A,  et  seq. ;  Haarbriicker's  Schahrastani, 

p.  164,  et  seq. ;  Pococke,  Specimen  Historiae  Arabum,  pp.  23  and  257  ; 
Maracci,  Prodromus,  p.  80 ;  Sale,  Koran,  Preliminary  Discourse,  sect  8 ; 
Yon  Hammer,  Geschichte  der  Assassinen,  p.  25  et  seq. ;  Malcolm,  History  of 
Persia,  Vol.  II.  p.  346,  et  seq.  In  order,  however,  to  obtain  an  accurate 
knowledge  on  the  subject,  the  native  authorities  must  be  consulted. 
Amongst  these,  the  Hakk  al-Yakin,  by  Muhanmiad  B&kir  Ben  Muham- 
mad Takf,  who  dedicated  his  work  to  Sh&h  Sultan  Husain,  is  deservedly 
one  of  the  most  celebrated.  It  contains  a  body  of  the  theology  of  the 
Shi^is,  and  quotes  and  refutes  the  arguments  opposed  to  the  opinions 
advanced,  illustrating  the  whole  with  evidences  of  the  truth  of  the  ShI&h 
doctrines,  and  with  numerous  traditions.  There  is  also  a  very  interesting 
little  work  by  Abu  al-Fatdh  Rdzi  Makki,  entitled  the  Ris41at-i,  or  Kitdb-i 
Hasaniyah,  which  has  a  great  reputation  amongst  the  Shiahs,  particularly 
in  Persia.  It  consists  of  an  imaginary  disputation  between  a  Shiah  slave- 
girl  and  a  learned  Sunni  jurisconsult,  on  the  merits  of  their  respective 
doctrines,  in  which,  as  a  matter  of  course,  the  girl  utterly  discomfits  her 
opponent.  The  argument  is  very  ingenuously  managed,  and  the  treatise, 
taken  altogether,  furnishes  a  good  and  concise  exposition  of  the  tenets  of 
the  Shf&hs,  and  the  texts  on  which  their  belief  is  founded.  The  Ris41at-i 
Hasaniyah  was  translated  from  the  Arabic  into  Persian,  by  Ibrdhim 
AstardbAdi,  in  A.H.  958  (A.D.  1551).  Both  of  these  works  have  been  printed 

'^   in  Persia,  with  great  accuracy  and  elegance.     xy„.^  ^.^Is  fol.  Tehran, 

A.H.  1239  (A.D.  1823).     ^U\  J*,  u^l::^  fol.  Tehran,  A.H.  1241. 
(A.D.  1825). 
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are,  also,  numerous  Shiahs  in  India,  though  but  few  when  com- 
pared to  the  Sunnis ;  and  a  small  number  are  to  be  found  in  the 
eastern  portion  of  Arabia.  During  the  Muhammadan  period 
of  Indian  history,  the  Shiahs  were'  chiefly  confined  to  the  king- 
doms of  Bijapur  and  Golconda,^  their  sect  never  having  been 
suffered  to  make  any  progress  in  Hindustan^  where  the  rehgion 
of  the  state  was  according  to  the  tenets  of  the  Sunnis.  Since 
the  British  rule,  however,  those  who  profess  the  SMah  feith  are 
no  longer  persecuted,  or  forced  to  conceal  their  opinions :  and 
although  the  majority  of  the  Musulmans  in  India  still  adhere  to 
the  doctrines  of  Abu  Hanifah,  the  SMah  is  allowed  to  celebrate 
unmolested  the  tenth  of  Muharram,  and  to  mourn  the  un- 
timely fete  of  the  virtuous  Husaiiji,  and  the  martyrs  of  the 
plain  of  Karbala. 

These  are  the  principal  sects  of  the  Muhammadans  who 
differ  in  opinion  with  regard  to  legal  doctrine.  I  have  already 
stated  that  the  Kordn  is  universal  in  its  authority;  but  this 
must  be  understood  with  the  reservation  that  such  authority 
depends  upon  its  interpretation,  and  that  the  latter  differs  ac- 
cording to  the  views  of  the  principal  commentators  of  the 
various  sects,  the  Shiahs  more  especially  rendering  the  meaning 
of  many  texts  in  a  manner  totally  opposed  to  their  acceptation 
by  the  sects  of  the  Sunnis. 

The  traditions  and  the  Ijmaa  are,  in  like  manner,  looked 
upon  by  all  Musulmans  as  authoritative  in  the  second  degree ; 
but,  as  I  have  mentioned  above,  their  value  varies,  and  de- 
pends upon  their  Isnads.  Many  writers  on  the  rehgion  and 
laws  of  the  Muhammadans  have  asserted  that  the  Shiahs  reject 
entirely  the  authority  of  tradition.  Nothing,  however,  can  be 
more  erroneous  than  this  assertion,  since  all  Shiahs  adnfiit  the 
legality  of  the  Sunnah,  when  verified  by  any  of  the  Twelve 
Imams^ ;  and  all  equally  venerate  the  precepts  and  examples. 


*  Chardin,  Tome  IX.  p.  27 ;  Bemier,  Tome  I.  p.  285. 

^  Elphinstone,  History  of  India,  Vol.  II.  p.  201.    2d  edit. 

*  All,  and  his  immediate  posterity,  are  called  the  Twelve  Imams  by  the 
Shiah5,  and  the  title  thus  employed  must  not  be  confounded  with  its  indis- 
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both  of  the  Prophet  and  the  Twelve  Imams  themselves,  and 
the  traditions  that  have  been  handed  down  b j  the  friends  and 
partisans  of  Ali\  rejecting  only  such  portions  of  the  Sunnah 
as  are  derived  from  persons^contaminated  by  crime  or  disobe- 
dience to  God.  In  the  latter  class  they  range  all  the  tradi- 
tions recorded  on  the  authority  of  the  three  first  Khalifiihs, 
and  of  such  of  the  companionB,  the  TabiMn,  and  their  dis- 
ciples, as  were  not  included  amongst  the  supporters  of  All 
Ben  Abi  TdKb.  The  error  with  regard  to  the  Shiah  doctrine 
in  matters  of  tradition  seems  to  have  arisen  from  the  fact,  that 
our  knowledge  of  their  tenets  has  been  almost  entirely  taken 
from  Sunni  sources,  in  which  the  word  Sunnah  is  used  to 
signify  exclusively  the  traditions  of  the  Sunnis;  and  also 
that  the  Shiahs  themselves  almost  invariably  employ  that 
word  when  speaking  of  the  Sunm  traditions,  calling  their 
own  Hadis,  and  even  referring  to  the  Sunnis  as  the  Ahl-i 
Sunnah  (people  of  the  Sunnah),  in  contradistinction  to  them- 
selves, whom  they  generally  caU  the  Ahl-i  Bait  (people  of 
the  house  of  the  Prophet).  When,  therefore,  it  is  asserted 
that  the  Shi&hs  reject  the  authority  of  tradition,  it  must  only 
be  understood  to  mean  that  they  pay  no  regard  to  the  Sunnah 
recorded  by  the  enemies  of  All :  they  of  course  repudiate  the 
doctrines  of  the  founders  of  the  principal  Sunni  sects,  holding 
their  names  even  in  abhorrence.*     "What  has  been  said  with 


criminate  use  by  the  Sunni  sects,  who  applied  it  to  a  large  number  of 
eminent  doctors.  The  Shiahs  consider  the  title  of  Imdm  as  a  sacred  appel- 
lation, and  restrict  it  entirely  to  Ali  and  his  descendants ;  holding  that  the 
office  of  Imdm  is  not  a  matter  depending  upon  the  choice  of  the  people,  but 
a  fundamental  article  of  religion.  The  names  of  the  Twelve  Imams  are, 
All  Ben  Abi  Talib  al-Murtaza,  Ha^an  Ben  Ali  al-Mujtaba,  Husain  Ben 
AH  ash-Shahid,  Ali  Ben  Husain  Zain  al-A&bidin  as-Sajjid,  Muhammad 
al-Bakir,  Jaafar  as-Sddik,  Musa  al-Kdsim,  Ali  ar^Riza,  Muhammad 
al- Jawdd,  All  al-H4dl,  Hasan  al-Askarl,  and  Muhammad  Abd  al-K^aim  al- 
Mahdl.  The  last  of  these  is  supposed  to  be  concealed,  and  not  dead ;  and  it 
is  believed  by  the  Shiahs  that  he  will  re-appear  at  the  last  day;  whilst,  in  the 
mean  time,  it  is  unlawful  and  impious  to  give  the  title  of  Im&m  to  any  other. 

^  These  are  enumerated  in  the  third  and  fourth  books  of  the  Majdlis  al- 
Muminln,  a  work  to  which  I  shall  shortly  recur. 

*  Malcolm,  History  of  Persia,  Vol.  I.  p.  358. 
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regard  to  the  traditions  as  received  by  the  Shiahs,  applies 
equally  to  the  Ijmda,  the  authority  of  which  depends  upon 
the  source  from  whence  it  is  deriyed. 

The  Kiyas,  as  I  have  mentioned  in  a  former  page,  is  va- 
riously received  by  the  different  sects.  It  seems  pretty  clear, 
from  a  tradition  recorded  in  the  Mishkat  al-Masabih^,  that  the 
exercise  of  private  judgment  was  acknowledged  and  authorised 
by  the  Prophet  himself.  In  the  first,  second,  and  third  cen- 
turies of  the  Hijrah,  the  principal  jurisconsults  appear  to  have 
founded  their  practice  upon  that  of  their  predecessors;  but 
some,  venturing  to  rely  upon  analogical  deduction  from  the 
first  three  sources  of  the  law,  were  called  Mujtahids,  because 
they  employed  the  utmost  efforts  of  their  minds  to  attain  the 
right  solution  of  such  questions  of  law  as  were  submitted  to 
their  judgment." 

Amongst  the  Sunni  sects,  Mujtahids  are  classed  under 
three  principal  divisions,  according  to  the  degree  of  Ijtihad 
which  they  may  have  attained.  The  word  Ijtihad  signifies,  in 
its  most  common  acceptation,  the  striving  to  accomplish  a 
thing,  the  making  a  great  effort ;  but  in  speaking  of  a  law- 
doctor,  it  denotes  the  bringing  into  operation  the  whole 
capacity  of  forming  a  private  judgment  relative  to  a  legal 
proposition.^ 

The  chief  degree  of  Ijtihdd  conferred  on  its  possessor  a  total 
independence  in  legislative  matters,  and  he  became,  as  it  were, 
a  connecting  Unk  between  the  law  and  his  own  disciples,  who 
had  no  right  to  question  his  exposition  of  the  Koran,  the 
Sunnah,  and  the  Ijmaa,  even  when  apparently  at  variance  with 


'  MiscMt  ul  Masabih,  translated  hy  Capt  Matthews,  Vol.  II.  p.  222. 

*  For  the  exact  meaning  of  the  word  Mujtahid  see  Silvestre  de  Sacj's 
Chrestomathie  Arabe,  Tome  I.  p.  169,  et  seq, ;  the  works  there  quoted ;  and 
Haxington's  Analysis,  Vol.  I.  p.  233  (2d  edit.)  M.  De  Slane  gives  the  best 
and  most  concise  definition;  viz.  ^'The  term  Mujtahid  is  employed  in 
Moslim  divinity  to  denote  a  doctor  who  exerts  all  his  capacity  for  the 
purpose  of  forming  a  right  opinion  upon  a  legal  question." — Ibn  Khali. 
Vol.  I.  p.  201,  note. 

^  This  definition  is  quoted  from  the  Kit&b  Taarifat;  by  Silvestre  De  Sacy, 
in  his  Chrestomathie  Arabe,  Tome  I.  p.  169. 
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those  elements  or  sources  of  jurisprudence.  The  Mujtahids  of 
this  first  class  were  very  frequent  in  the  three  first  centuries  of 
the  Hijrah;  but  in  later  times,  the  doctrines  of  the  law  be- 
coming more  fixed,  the  exercise  of  private  judgment,  to  an 
unlimited  extent,  soon  ceased  to  be  recognized.  Some  later 
doctors,  At-Tabari  and  As-Sujuti  for  instance,  claimed  the 
right,  but  it  was  refused  to  them  by  pubUc  opinion.^  The 
Mujtahids  of  the  first  class,  who  lived  in  the  first  century  of 
the  Hijrah,  are  esteemed  as  of  higher  authority  than  those 
who  flourished  in  the  second  and  third. 

Those  Mujtahids,  who  had  arrived  at  the  second  degree  of 
Ijtihad,  possessed  the  authority  of  resolving  questions  not 
provided  for  by  the  authors  of  the  chief  sects,  and  were  the 
immediate  disciples  of  the  acknowledged  Mujtahids  of  the  first 
class,  who,  in  some  instances,  allowed  their  pupils  to  follow 
and  teach  opinions  contrary  to  their  own  doctrines,  and  occa- 
sionally even  adopted  their  views. 

Those  who  had  attained  the  third  degree  of  Ijtihad  were 
empowered  to  pronounce,  of  their  own  proper  authority,  sen- 
tences in  all  cases  not  provided  for  by  the  founders  of  the  sects 
or  their  disciples.  Their  sentences  were,  however,  to  be  de- 
rived from  a  comparison  of  the  Eordn,  the  Sunnah,  and  the 
Ijmaa,  taken  conjointly  with  the  opinions  of  the  Mujtahids  of 
the  first  and  second  classes ;  and  they  were  not  authorised  to 
controvert  their  published  doctrines,  either  respecting  the 
elements  of  the  laws,  or  the  principles  derived  therefi^om. 
Mujtahids  of  the  third  class  were  required  to  possess  a  perfect 
knowledge  of  all  the  branches  of  jurisprudence,  according  to 
the  doctrines  of  all  the  schools;  and  the  class  comprises  a 
large  number  of  doctors,  of  greater  or  less  celebrity,  some  of 
whom  were  raised  to  the  rank  during  their  Ufetime,  but  the 
greater  portion  subsequently  to  their  decease. 

As  a  title,  the  term  Mujtahid  has  long  since  fallen  into 
disuse  amongst  the  Sunnis.^ 


*  Ibn  Khali.  Vol.  I.  p.  201,  note ;  Journal  A.siatique,  4"*  8erie,Tome  XV. 
p.  183. 

*  Ibn  Khali.  Vol.  I.  Introduction,  p.  xxvi,  note. 
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Ibu  Khaldiin  says,  speaking  of  the  exercise  of  the  Kiyas,  as 
allowed  by  the  chief  Sunni  sects — "The  science  of  jurispru- 
dence fonns  two  systems,  that  of  the  followers  of  private 
judgment  and  analogy  (Ahl  ar-Rai  wa  al-Kiyas),  who  were 
natives  of  Irak,  and  that  of  the  followers  of  tradition,  who  were 
natives  of  Hijaz.  As  the  people  of  Jrak  possessed  but  few 
traditions,  they  had  recourse  to  analogical  deductions,  and 
attained  great  proficiency  therein,  for  which  reason  they  were 
called  *the  followers  of  private  judgment^:  the  Imam  Abu 
Hanifah,  who  was  their  chief,  and  had  acquired  a  perfect 
knowledge  of  this  system,  taught  it  to  his  disciples.  The 
people  of  Hijdz  had  for  Imam,  Malik  Ben  Anas,  and  then 
Ash-Shdfii.  Some  time  after,  a  portion  of  learned  men  dis- 
approved of  analogical  deductions,  and  rejected  that  mode  of 
proceeding :  these  were  the  Zahirites  (followers  of  Abu  Dawud 
Sulaiman),  and  they  laid  it  down  as  a  principle,  that  all  points 
of  law  should  be  taken  from  the  Nusus  (text  of  the  Koran  and 
traditions),  and  the  Ijmaa  (universal  accord  of  the  ancient 
Imams) /'^ 

The  respective  weight  allowed  to  the  Kiyas  by  Malik, 
Ash-Shafii,  and  Ibn  Hanbal,  is  not  easily  to  be  ascertained, 
nor  is  it  important  in  the  present  view  of  the  question:  their 
disciples  were,  however,  termed  "  the  followers  of  tradition" 
(Ahl  as-Sunnat),  in  contradistinction  to  those  of  Abu  Hanifah  ; 
and  Abu  al-Faraj  says  that  these  three  doctors  seldom 
resorted  to  analogical  argument,  whether  manifest  or  recon- 
dite, when  they  could  apply  either  a  positive  rule  or  a  tradi- 
tion. He  adds  that  Abu  Dawud  Sulaiman  rejected  the 
exercise  of  reason  altogether.^ 

Of  all  the  Simni  sectarians,  those  who  adhere  to  the 
doctrines  taught  by  Abu  Hanifah,  as  being  the  most  niunerous 
in  India,  claim  our  almost  undivided  attention.  That  juris- 
consult himself,  according  to  Abu  al-Paraj,  was  so  much 
inclined  to  the  exercise  of  reason,  that  he  frequently  preferred 

*  Quoted  in  the  Introduction  to  M.  De  Slane's  Ibn  Khallikan,  Vol.  I. 
p.  XX vi,  note. 
2  Quoted  in  Pococke^  Specimen  Historiee  Arabum,  p.  26. 
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it,  in  manifest  cases,  to  traditions  of  single  authority^;  and  his 
disciples  in  India  have  constantly  upheld  the  exercise  of  the 
Eiyas  in  an  extended  form,  as  is  sufficiently  notorious,  and 
amply  proved  by  certain  passages  relating  to  the  guidance  of 
Magistrates  quoted  in  the  Fatawa  al-Adlam^ri.  The  first 
passage  alluded  to  is  from  the  Muhf  t  of  Razi  ad-Din  Nishapuri, 
and  is  as  follows: — "If  the  concurrent  opinion  of  the  com- 
panions be  not  found  in  any  case  which  their  contemporaries 
may  have  agreed  upon,  the  Kazi  must  be  guided  by  the 
latter.  Should  there  be  a  diflFerence  of  opinion  between  the 
contemporaries,  let  the  Eazi  compare  their  arguments,  and 
adopt  the  judgment  he  deems  preferable.  If,  however,  none 
of  the  authorities  referred  to  be  forthcoming,  and  the  Kazi 
be  a  person  capable  of  disquisition  (Ijtihad),  he  may  consider 
in  his  own  mind  what  is  consonant  to  the  principles  of  right 
and  justice,  and,  applying  the  result  with  a  pure  intention  to 
the  facts  and  circumstances  of  the  case,  let  him  pass  judgment 
accordingly."  The  second  is  taken  from  the  Badaia  of  Abu 
Bakr  Ben  MasMd  al-Kashani,  who  died  in  A.  H.  587  (A.D. 
1191)*: — "When  there  is  neither  written  law,  nor  concurrence 
of  opinions,  for  the  guidance  of  the  Kazi,  if  he  be  capable  of 
legal  disquisition,  and  have  formed  a  decisive  judgment  on  the 
case,  he  should  carry  such  judgment  into  effect  by  his 
sentence,  although  other  scientific  lawyers  may  differ  in 
opinion  from  him ;  for  that  which,  upon  deUberate  investigation, 
appears  to  be  right  and  just,  is  accepted  as  such  in  the  sight  of 
God."  And  again,  a  third  passage  is  quoted  from  the  last- 
mentioned  work: — "If  in  any  case  the  Kazi  be  perplexed  by 
opposite  proofs,  let  him  reflect  upon  the  case,  and  determine 
as  he  shall  judge  right ;  or,  for  greater  certainty,  let  him  consult 
other  able  lawyers  ;  and  if  they  differ,  after  weighing  the  argu- 
ments, let  him  decide  as  appears  just.  Let  him  uot  fear  or  hesitate 
to  act  upon  the  result  of  his  judgment,  after  a  full  and  deliberate 
examination."  Passages  from  other  law-books  to  the  same  effect 
are  also  quoted  in  the  Fatawa  al-Aalamgiri,  and  the  compilers 


*  Pococke,  Specimen  Historiae  Arabum,  p.  26. 
^  Hdj.  Khalf.  Tom.  II.  p.  235. 
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of  the  latter  work  concur  entirely  in  the  opinions  which  they 
cite.  In  all  such  cases,  however,  it  is  pre-supposed  that  the 
Magistrate  so  exercising  his  private  judgment,  should  possess 
the  qualifications  of  a  Mujtahid  of  the  third  class.  I  have  not 
been  able  to  ascertain  whether  or  not  the  Shidhs  classed  their 
Mujtakids  according  to  the  degree  they  had  attained  in 
Ijtihad,  as  with  the  Sunnls ;  but  in  former  times  the  title 
seems  to  have  implied  in  its  possessor  infallibility,  both  in  doc- 
trine and  in  conduct.^  In  Persia  the  title  of  Mujtahid  exists 
at  the  present  day,  and  is  assumed  by  the  chief  priests  and 
jurisconsults,  who  are  elected  to  the  dignity  by  the  suffrage  of 
the  inhabitants  of  the  provinces  in  which  they  live,  and  as 
such  they  exercise  a  great  controul  over  the  Law  Courts,  and 
are  even  superior  in  authority  to  the  Judges  themselves.* 

(c)  On  the  Muhammadan  Law-books, 

It  was  not  until  a  considerable  time  afler  the  foundation  of 
Islam  that  the  traditions    and    interpretations   of  the   law 
were  reduced  to  writing.     "The  articles  of  law,"  says  Ibn 
Khaldun^,  "  or,  in  other  terms,  the  commandments  and  prohi- 
bitions of  God,  were  then  borne  (not  in  books),  but  in  the 
hearts  of  men,  who  knew  that  these  maxims  drew  their  origin 
from  the  Book  of  God,  and  from  the  practice  (Sunnah)  of  the 
Prophet  himself.      The  people  at  that  time  consisted  of  Arabs, 
wholly  ignorant  of  the  mode  by  which  learning  is  taught,  of 
the  art   of  composing  works,   and  of  the  means  by  which 
knowledge  is  enregistered ;  for  to  these  points  they  had  not 
hitherto  directed  their  attention.     Under  the  companions  of 
Muhammad,  and  their  immediate  successors,  things  continued 
in  the  same  state ;  and,  during  that  period,  the  designation  of 
Kurra  (readers)  was  applied  to  those  who,  being  not  totally 
devoid  of  learning,  knew  by  heart  and  communicated  informa- 
tion.    Such  were  the   persons   who  could  repeat  the  Koran, 

^  De  Sacjy  Chrestomathie  Arabe,  Tome  I.  p.  171. 
'  Malcolm's  History  of  Persia.   Vol.  II.  p.  442,  et  seq,     Ibn   Khali. 
Vol.  I.  Introduction,  p.  zxvi.  note. 
'  Quoted  by  De  Slane  in  his  Introdaction  to  Ibn  Khallikan.  Vol.  II.  p.  v. 
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relate  the  sayings  of  the  Prophet,  and  cite  the  example  of  his 
conduct  in  different  circumstances.  (This  was  a  necessary 
duty),  inasmuch  as  the  articles  of  the  law  could  only  be  known 
from  the  Koran,  and  from  the  traditions  which  serve  to 
explain  it."  Learned  doctors  even  presided  over  schools  of 
law,  deUvered  lectures,  and  actually  composed  works*  which 
were  not  conmiitted  to  writing. 

Under  these  circumstances,  the  traditions  very  soon 
increased  to  such  an  extent,  that  it  became  not  only  advisable, 
but  necessary,  to  make  collections  of  them,  and  to  separate 
those  which  were  authentic  from  those  of  doubtful  authority. 

The  first  attempt  of  this  kind  appears  to  have  been  made  by 
Ibn  Shihab  az-Zuhri,  dimng  the  Khilafat  of  Omar  Ibn  Abd  al- 
Aziz.^  About  the  same  time,  or  soon  after,  more  particularly 
between  the  years  140  and  150  of  the  Hijrah,  other  learned  men 
compiled  and  arranged  collections  of  the  traditions,  and 
composed  divers  commentaries  and  treatises  on  jurisprudence, 
and  the  interpretation  of  the  Koran  in  regard  to  legal  matters. 

In  process  of  time,  works  on  these  subjects  became  accumu- 
lated to  an  almost  incredible  extent ;  so  that  the  bare  enumera- 
tion of  their  titles  would  fill  an  ordinary  volume ;  and  a  reference 
to  the  biographical  works  of  Ibn  Khallikan^  and  An-Nawawi, 
or  the  Bibliographical  Dictionary  of  Haji  Khalfah^  will 
shew  the  name  of  a  traditionist  or  writer  on  jurisprudence,  or 

the  title  of  a  legal  work,  on  almost  every  page. 

— —«         ^.  ■  .1        — _^ — _ —  ■ _^__^____^ 

*  De  Slane  in  Ibn  Khali.    Vol.  I.  Introd.  p.  xviii. 

*  M.  De  Slane,  whose  translation  of  Ibn  Khallikan  I  have  already 
mentioned^  is  now  employed  in  editing  the  text  of  Ibn  Khallikan :  the  first 

Volume  has  already  appeared,  and  is  entitled,  u^la  ^  jp/1  ^lil 
*l5j  jl  ^0\  j\    jiljb   Ou5\^    J^J\   ^U^\  MJ\  J   J^^\   olij 

i:)^^  Mi^  e)^^^  Kitab  Wafayat  al-Aiyan.  Vies  des  hommes  illustres 
de  rislamisme  en  Arabe,  par  Ibn  Khallikan,  publie^  par  le  Baron 
M^Guckin  De  Slane.     Tome  I.  4to.  Paris  1842. 

'  The  text  of  the  Kashf  az-Zunun  of  Haji  Khalfah  is  in  the  course  of 
being  edited,  together  with  a  Latin  translation  by  Professor  Flu^el.  Five 
4to.  volumes  have  been  published.  Printed  for  the  Oriental  Translation 
Fund  in  1835—50.  It  is  to  this  edition  that  I  have  made  reference  in  the 
notes. 
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The  biographical  and  bibliographical  dictionaries,  which  are 
very  numerous,  are  of  the  greatest  service  in  guiding  the 
researches  of  the  student  into  the  legal  literature  of  the 
Musuhnans.  In  addition  to  the  general  dictionaries  of  authors, 
and  their  works,  there  are  many  biographical  collections 
especially  devoted  to  the  lives  of  celebrated  doctors  of  law\ 
under  the  title  of  Tabakat  al-Fukaha,  and  there  are  a  variety 
of  similar  compositions  which  are  otherwise  designated.  The 
most  celebrated  of  the  Tabakat  al-Fukaha  was  composed  by 
Abu  Ishak  ash-Shirazi^  who  died  in  A.H.  476  (A.D.  1083). 
A  modem  history  of  jurisprudence,  or  rather  of  jurists,  has 
been  compiled  in  Hindi,  from  the  works  of  Ibn  Khallikan  and 
As-Suyuti,  by  Maulavi  Subhan  Bakhsh,  and  was  published  at 
Dehliin  the  year  1848.^ 

Special  biographical  treatises  have  also  been  written,  record- 
ing the  histories  of  learned  doctors  of  each  particular  sect. 
Among  the  Sunnis,  the  most  remarkable  works  which  give  an 
account  of  the  Hanafi  lawyers  are  the  Jawahir  al-Muziyat  fi 
Tabakat  al-Hanafiyat*,  by  the  Shaikh  Muhi  ad-Din  Abd  al- 
Kadir  Ben  Abi  al-Wafa  al-Misri,  who  died  in  A.H.  775 
(A.D.  1373),  and  the  Tabakat  as-Saniyat  fi  Tardjim  al-Hana- 
fiyat^  by  Taki  ad-Din  Tan^i,  who  died  in  A.  H.  1005  (A.  D. 
1596);  in  both  of  which  works  the  Uves  are  arranged  in 
alphabetical  order.  The  chief  biographer  of  the  Maliki  law- 
yers was  Burhan  ad-Din  Ibrahim  Ben  Ali  Ben  Farhun,  who 
died  in  A.  H.  799  (A.  D.  1396) :  his  work  is  entitled  the  Dibaj 
al-Muzahhib.^     There  are    numerous  biographical  collections 


>  Hdj.  Khalf.  Tom.  IV.  pp.  189,  et  seq.y  and  149. 

*  IbnKhall.Vol.I.p.9.Hdj.Khalf.Tom.IV.p.l49.An.Nawawlp.  .^pn. 

«/jlr  »  tt)^  (Of'^  W^*^'  '-'W'J  »^5U-  \^\   i/c5jy\  J»jA-»  y?.0i< 

.  ySi^  t^y^^f^      Biographical  History  of  Mohummadan  Jarisprudenoe,  the 
'Geology   and  Philosophy  compiled    from   Ibn    Khallikan    Kifty,   and 

Soyuty's  Mofassiryn   by   Moulvee   Subhan  Bukhsh.   Fol.  Dehli,  1848, 

(Lithographed). 

*  Haj.  Khalf.  Tom.  II.  p.  648.  *  HAj.  Khalf.  Tom.  IV.  p.  139. 
«  mj.  Khalf.  Tom.  IV.  p.  240. 

r  2 
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treating  of  the  lives  of  the  principal  followers  of  Afih-Shafii, 
several  of  which  are  entitled  ^  Tabakat  ash-Shafiiyat :  the 
most  noted  is  by  Taj  ad-Din  Abd  al-Wahhab  Ben  as-Subki, 
who  died  in  A.  H.  771  (A.  D.  1369).?  The  Tabakat  al-Han- 
baliyat  comprises  the  lives  of  the  most  famous  doctors  of  the 
sect  of  Ibn  Hanbal :  it  was  commenced  by  the  Kazi  Abu  al- 
Husain  Ben  Abu  Yaali  al-Farra,  continued  by  the  Shaikh 
Zain  ad-Din  Abd  ar-Rahman  Ben  Ahmad,  commonly  called 
Ibn  Rajab,  and  concluded  by  Yusuf  Ben  Hasan  al-Mukaddasi  : 
these  three  writers  died  respectively  in  A.  H.  526,  795,  and' 
871  (A.  D.  1131,  1392,  and  1466).* 

The  great  biographical  work  of  Nur  Allah  Ben  Sharif  al- 
Husami  ash-Shustari,  entitled  the  MajaJis  al-Muminin,  is  a  mine 
of  valuable  information  respecting  the  most  notable  persons 
who  professed  the  Shiah  faith.  The  author  has  given  an  entire 
book  or  section  (the  fifth  MajKs)  to  the  Uves  of  the  traditionists 
and  lawyers,  and  he  has  specified  the  principal  works  composed 
by  each  learned  doctor  at  the  end  of  their  respective  histories. 
Nur  Allah  does  not  mention  the  period  when  he  wrote  the 
Majalis  al-Muminin,  nor  have  I  been  able  to  ascertain  when 
he  died.  The  fact,  however,  of  his  not  giving  the  life  of  the 
celebrated  lawyer  Baha  ad-Din  al-Aamili,  who  died  in  A.H. 
1031  (A.D.  1621),  whilst  the  latest  lawyer  named  in  his  collec- 
tion is  stated  to  have  died  in  A.H.  996  (A.D.  1587),  fixes  the 
composition  of  the  work  in  the  early  part  of  the  eleventh  cen- 
tury of  the  Hijrah.  It  is  from  this  work  that  I  have  principally 
derived  the  account  of  the  Shi4h  law-books  and  their  authors 
which  will  be  f6und  in  the  following  pages. 

In  addition  to  the  Majalis  al-Muminin  of  Nur  Allah,  there 
are  several  other  biographies  of  eminent  Shiahs.  The  most 
celebrated  works  of  this  nature,  and  which  are  constantly 
quoted  by  Nur  Allah,  are  the  writings  of  Muhammad^  Ben 
Amru  at-Tamimi;  the  great  biographical  work  of  Abu  al- 
Hunain  Ahmad  Ben  All  an-Najashi^  on  the  lives  of  the  tradi- 


>  Hdj.  Khalf.  Tom.  IV.  p.  139.  «  Hdj.  Khalf.  Tom.  IV.  p.  135. 

'I  have  had  access  to  no  less  than  five  MSS.  of  the  Maj&lis  al-MuminlDy 
viz.  three  in  the  British  Museum,  numbered  respectively,  Addit.    MSS. 
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tionists,  which  is  generally  quoted  by  the  name  of  the  Kitab-i 
Rijal;  and  the  Ehulasat  al-Akwal,  by  the  famous  Shaikh  al- 
Allamah  Jamal  ad-Din  Hasan  Ben  Yiisuf  al-Mutahhir  Hilli, 
commonly  known  as  Shaikh  AUamah  Hilli.  An-Najashi  died 
in  A.H.  405  (A.D.  1014),  and  the  Shaikh  lUamah  in  A.H.  726 
(A.D.  1325).  An  author  of  equal  reputation,  the  Shaikh  Abu 
Jaafar  Muhammad  Ben  al-Hasan  at-Tusi,  who  was  one  of  the 
chief  Mujtahids  of  the  Imamiyah  sect,  and  died  in  A.H  460, 
(A.D.  1067),  also  wrote  a  work,  which  is  frequently  referred 
to  in  the  Majalis  al-Muminin :  it  is  a  bibliographical  dictionary 
of  Shiah  works,  together  with  the  names  of  the  authors,  and  is 
entitled  Fihrist-i  Kutb  ash-Shiah  wa  Asma  al-Musannifin.  * 
Abu  Yahya  Ahmad  Ben  Dawud  al-Farazi  al-Jurjani,  who  was 
originally  a  Sunni,  but  became  a  conyert  to  the  Imamiyah 
&ith,  was  also  the  author  of  a  biographical  work  called  Kitab 
fi  Maarifat  ar-Rijal.^ 

It  will  be  readily  conceived,  from  the  details  above  given, 
that  any  attempt  to  give  even  a  tolerably  complete  list  of  the 
Mohamniadan  law-books  would  far  exceed  the  Umits  of  this 
Introduction.  I  have  endeavoured,  however,  in  the  following 
pages,  to  make  such  a  selection  from  the  mass  as  may  prove 
useful  to  the  student,  and  to  enumerate  and  describe  all  such  as 
have  been  printed,  as  well  as  some  of  the  works  still  in  MS.  which 
are  of  chief  authority  amongst  the  different  sects,  and  more 
especially  those  which  are  in  the  greatest  repute,  and  most 
frequently  referred  to  in  India.  I  may  add,  that  I  have  ex- 
amined the  originals  of  the  works  described,  whenever  they  were 
procurable ;  and  that,  where  the  works  themselves  were  not  to 

6606,  16715,  16716;  one  in  the  library  of  the  East-India  House,  No. 
1400 ;  and  a  fifth  kindly  placed  at  my  disposal,  amongst  other  valuable 
M3S.  on  Mahammadan  law,  by  my  friend  Nathaniel  Bland,  Esq. ;  but 
in  all  a  difficulty  occurs  as  to  the  correct  reading  of  this  proper  name,  owing 
to  the  dubious  position  of  the  diacritical  points.  I  have  adopted  the 
orthography  which  seems  to  be  favoured  by  the  majority  of  the  M SS. 

^The  greater  part  of  Abti  Jaafar  Tusi's  works  were  publicly  burnt  in 
Baghd&d  in  the  tumult  that  arose  between  the  Sunnis  and  Shfahs  in  A.H. 
448  (A.D.  1056).~Maj&li8  al-Mdmrnin. 

'  Majalis  al-Muminin. 


« 
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be  met  with,  I  have  invariably  derived  my  information  from  the 
native  authorities,  with  the  exception,  however,  of  a  few  in- 
stances, when  other  sources  will  be  found  indicated  in  the  notes.^ 
Al  tyium  ash-Shariiyat,  one  of  the  great  classes  into  which 
the  Muhammadan  encyclopsedists  divide  the  whole  circle  of  the 
sciences,'^  comprehends  all  those  which  have  relation  to  religion 
and  law,  which  are  divided  into  seven  sections  : — 1.  Ilm  al- 
Karat,  the  Science  of  Reading  the  Koran  ;  2.  Ilm  at-Tafsir, 
the  Science  of  the  Interpretation  of  the  Koran  ;  3.  Ilm  al- 
Hadis,  the  Science  of  the  Traditions;  4.  Ilm  ad-Dirayat  al- 
Hadis,  the  Science  of  Critical  Discrimination  in  matters  of 
Tradition ;    5.  f  Im  Usui  ad-Din,  or  Ilm  al-Kalam,  the  Science 

A 

of  Scholastic  Theology;  6.  Ilm  Usui  al-Fikh,  the  Science  of 
the  Elements  or  Principles  of  Jurisprudence.  7.  Ilm  al-Fikh, 
the  Science  of  Practical  Jurisprudence.  These  sections  are 
again  subdivided  into  a  multitude  of  inferior  classes.^ 

It  will  not  be  necessary,  in  this  Introduction,  to  enter  more 
fully  into  the  distinction,  distribution,  and  definition  of  the 
Ilms,  or  sciences,  connected  with  religion  and  law,  under  which 
the  Muhammadan  legal  writings  might  be  ranged  in  the  order 
of  their  subjects,  as  I  have  adopted  an  arbitrary  classification, 
comprising  five  great  divisions  under  which  the  law-books  of  the 
Musulmans,  so  far  as  they  apply  in  India,  seem  naturally  to  fall. 


*  I  take  this  opportunity  of  returning  my  sincerest  thanks  to  Professor 
Horace  Wilson,  for  his  liberality  in  granting  me  unreserved  access  to  the 
libi-ary  of  the  Honourable  East-Tndia  Company;  to  Dr*  Kidd,  Regias 
Professor  of  Medicine  in  the  University  of  Oxford,  for  allowing  me  to 
consult  the  MSS.  preserved  in  the  Radcliffe  Library ;  and  to  Nathaniel 
Bland,  Esq.,  and  the  Rev.  George  Hunt,  for  the  loan  of  several  valuable 
and  interesting  MS.  works  on  Muhammadan  law  from  their  private  col- 
lections. 

*  These  classes  will  be  found  detailed  by  Haji  Khalfah  in  the  Introductioii 
to  the  Kashf  az-Zunun,  Tom.  I.  p.  24,  et  seq.  The  whole  system  of  the 
Muhammadan  encyclopaedists  is  also  admirably  displayed  by  the  learned 
Von  Hammei-,  in  his  Encyklopadische  Uebersicht  der  Wissenschaflen  des 
Orients.  8vo.  Leipzig,  1804. 

'  Von  Hammer,  op.  cit.  p.  568,  et  seq,  Mirza  Kazem  Beg  has  given 
a  somewhat  different  arrangement  of  the  divisions  of  the  tTltim  ash-Shai^yat. 
See  Journal  Asiatique,  4"**  Serie,  Tome  xv.  p.  159. 
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These  are — 

I.  The  Eorau  itself,  and  the  Tafsirs  or  Commentaries  which 
serye  to  interpret  and  illustrate  the  difficult  passages,  and  to 
expound  the  meaning  of  the  sacred  text. 

n.  The  works  which  treat  of  Traditions,  and  the  Commenta- 
ries thereon. 

III.  The  general  treatises  on  the  fundamental  principles  of 
kw,  spiritual  and  temporal,  and  practical  jurisprudence,  to- 
gether with  the  Digests  of  general  or  special  law,  and  their 
Commentaries. 

rV.  The  separate  Treatises  on  the  law  of  inheritance,  or  11m 
al-Faraiz,  a  branch  of  the  Ihn  al-Fikh,  which  exist  in  conside- 
rable numbers,  although  the  subject  is  almost  always  included 
in  the  general  treatises. 

V.  The  books  of  decisions,  comprehended  by  the  Musulman 
lawyers  under  the  Ihn  al-Patawa,  or  Science  of  Decisions,  which 
is  also  a  bianch  of  the  Ilm  al-Pikh :  these  consist  simply  of  the 
recital  of  the  decisions  of  eminent  lawyers  in  particular  cases, 
and  form  a  body  of  precedent,  having  various  authority,  and 
serving  for  the  guidance  of  lawyers  in  subsequent  decisions,  much 
in  the  same  manner  as  our  Reports  of  decided  cases  in  England. 
A  sixth  class  may  be  now  added  to  the  books  on  Muham- 
madan  law  having  authority  in  India.  I  allude  to  the  original 
works  on  the  subject  by  European  authors,  which  will  be 
severally  noticed  after  the  native  treatises. 

It  is  advisable  to  treat  separately  of  those  works  which  are 
of  authority  respectively  &,mongst  the  Sunnis  and  Shiahs, 
inasmuch  as  they  are  never  interchangeable ;  with  the  excep- 
tions, however,  already  noticed,  that  the  Koran  itself  is  of 
paramount  authority  with  both  sects,  and  that  the  Shiahs 
receive  such  traditions  of  the  Sunnis  as  are  proved  by  their 
Isnads  to  have  been  transmitted  through,  or  verified  by,  the 
descendants,  friends,  or  partisans  of  Ali  Ben  Abi  Talib. 

It  is  not  an  easy  matter  to  obtain  information  respecting  the 
Shiah  authorities  of  law,  since  that  sect  contributed  but  little 
to  the  hterature  of  Arabia,  more  especially  in  the  earlier  ages 
of  Islam,  when  law  was  regarded  as  the  chief  and  most  worthy 
of  the  sciences.     But  though  the  Shiah  writers  on  tradition 
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and  law  are  few  in  number  when  compared  to  those  of  the 
Sunni  sects,  yet  some  of  the  very  greatest  names  in  Oriental 
Uterature  appear  in  the  list;  and  the  illustrious  Jam!  the  poet, 
Al  MasAudi  thehistorian,  and  Husain  W4iz  Eashifi  the  mo* 
ralist,  are  numbered  in  the  ranks  of  Shiah  lawyers  and  divines. 

I.  The  Koran  is  believed  by  all  orthodox  Musulmans  to  be 
uncreated  and  eternal,  subsisting  in  the  very  essence  of  God*, 
and  revealed  to  Muhammad  by  the  angel  Gabriel,  at  different 
times  during  a  space  of  twenty-three  years.  Wherever  its 
texts  are  applicable,  and  not  subsequently  abrogated  by  others, 
they  are  held  to  be  unquestionable  and  decisive,  as  the  word  of 
God  transmitted  to  man  by  the  last,  or,  as  he  is  emphatically 
called,  the  Seal  of  the  Prophets,  Muhammad  the  messenger  of 
God. 

The  Koran,  as  we  now  possess  it,  originated  after  the  Pro- 
phet's death,  when  the  revelations  left  by  him,  exisiing  either 
in  manuscript  or  preserved  in  the  memory  of  his  companions, 
were  digested  and  put  in  order  by  his  successor  Abu  Bakr. 
This  Digest,  when  transcribed  and  arranged,  was  put  into  the 
hands  of  Omar's  daughter,  Hafsah,  who  was  one  of  the  Pro- 
phet's widows. 

In  the  30th  year  of  the  Hijrah  the  Khalifah  Othman,  finding 
great  discrepancies  in  the  copies  of  the  Koran,  which  were 
spread  abroad  in  the  different  provinces,  caused  a  number  of 
transcripts  to  be  made,  under  the  inspection  of  four  supervisors, 
from  the  copy  in  the  possession  of  Hafsah ;  and  these  tran- 
scripts were  dispersed  throughout  the  empire,  whilst  all  .those 
previously  extant  were  suppressed  and  destroyed. 

Thus  arose  the  present  text  of  the  Koran,  which  is  considered 
as  authentic,  though  some  few  various  readings  still  occur, 

^  This  is  the  orthodox  belief,  but  the  Muatazalis,  and  some  others,  denied 
the  eternity  of  the  Kordn.  (Poc.  Spec.  p.  220.)  Al  Ghazdlf  reconciles 
both  opinions,  saying  that  *^  the  Koran  is  read  and  pronounced  with  the 
tongue,  written  in  books,  and  kept  in  memory;  and  is  yet  eternal,  subsisting 
in  God's  essence,  and  not  possible  to  be  separated  thence  by  any  transmissicm 
into  men's  memories  or  the  leaves  of  books."  Sale's  Prel.  Disc.  Sect.  iii. 
And  aee  Poc.  Spec.  p.  222,  et  seq.,  and  Ibn  Khali.  Vol.  III.  p.  389,  n.  8. 
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proceeding,  for  the  most  part,  from  the  omission  of  the  vowel 
points,  which  were  not  supplied  in  the  earlier  copies.  The 
text  of  the  Koran  has  been  so  often  printed,  that  to  specify  the 
editions  would  be  supererogatory. 

The  first  interpreters  of  the  text  of  the  Koran  were  the 
Companions  of  the  Prophet ;  and  it  may  be  imagined  that  the 
subtle-minded  Musulmdns  soon  flocked  in  numbers  to  under- 
take the  sacred  and  delicate  task  of  interpreting  and  explaining 
the  holy  text,  upon  which  their  entire  rule  of  conduct  in  this 
world,  and  hope  of  salvation  in  the  next,  were  beUeved  to  de- 
pend. The  commentaries  on  the  Koran  are  accordingly  almost 
countless,  and  are  divided  into  classes  according  to  their  mode 
of  treating  the  subject,  but  which  it  will  not  be  necessary  here 
to  dwell  upon.  One  or  two  Commentaries  having  the  greatest 
authority  may  be  noticed. 

The  historian*  Abu  Jaafar  Muhammad  Ben  Jarir  at-Tabari, 
who  died  in  A.H.  310  (A.D.  922),  wrote  a  Commentary,  which 
has  great  reputation,  and  is  mentioned  in  terms  of  high  praise, 
both  by  As-Suyuti  and  An-Nawawi.*  The  most  famous  of  all 
the  Commentaries  amongst  the  Sunnis  are,  however,  the  Kash- 
shaf  *  and  the  Anwar  at-Tanzil.^  The  former  is  by  Abu  al- 
Kasim  Jar  Allah  Mahmud  Ben  Umr  az-Zamakhshari,  who  died 
in  A.H.  538  (A.D.  1143)*;  and  the  latter  by  Msir  ad-Din 
Abd  Allah  Ben  tJmr  al-Baizawi,  who  died  at  Tabriz  in  A.H. 
685  (A.D.  1286)*:  he  is  said  to  have  made  great  use  of  the 
work  of  Az-Zamakhshari.  Both  these  works  are  of  almost  uni- 
versal* authority  amongst  the  Sunnis. 

Extracts  from  them  were*  pubUshed  in  the  original  Arabic, 
with  a  French  translation  by  De  Sacy,  in  the  year  1829/    Dr. 


'  H&j.  Khalf.  Tom.  II.,  p.  346.     An-Nawawi,  p.  I  M  • 

*  Haj.  Khalf.  Tom.  Y.,  p.  179.     Haji  Kbalfah  gives  a  loog  account  of 
this  celebrated  Tafsir. 

s  The  Anwar  atrTanzfl  is  sometimes  designated  the  Tafsir  al-Kazi. 

*  De  Sacy,  Antbologie  Grammaticale  Arabe,  p.  269.   Ibn  Kball.  Vol.  III. 

p.%». 

*  De  Sacy,  Anthol.  Gram.  Arabe,  p.  37.    Hdj.  Khalf.  Tom.  I.,  p.  469. 

^  De  Sacy,  Anthol.  Gram.  Arabe.  p.  1,  et  seq.  p.  281,  et  scq. 
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Fleischer  is  at  present  engaged  in  printing  the  text  of  Al- 
Baiz4wf  s  work.' 

The  Tafsir  al-Ghazali,  as  it  is  generally  called,  but  which  is 
entitled  the  Yakut  at-Tawil  by  its  author,  Abu  Hamid  Mu- 
hammad al-Ghazali,  who  died  in  A.H.  504  (A.D.  1110)*,  and 
the  Durr  al  Mansur  of  Jalal  ad-Din  Abd  ar-Rahman  Ben  Abi 
Bakr  as-Suyuti,  who  died  in  A.H.  911  (A.D.  1505),  are  also 
commentaries  on  the  Koran  of  estabUshed  reputation  among 
the  Sunnis.     The  latter  work  is  founded  upon  the  traditions.^ 

The  Tafsir  al-Jalalain,  which  is  a  concise  but  good  com- 
mentary on  the  Koran,  is  the  joint  work  of  Jalal  ad-Din 
Muhammad  Ben  Ahmad  al-Mahalli,  who  died  in  A.H.  864 
(A.D.  1469),  and  the  celebrated  Jalal  ad-Din  Abd  ar-£ahman 
Ben  Abi  Bakr  as-Sujruti.*  It  has  been  recently  printed  at 
Calcutta.* 

A  Persian  commentary  on  the  Koran,  entitled  Tafsir  Fath 
al-Aziz,  was  printed  at  Calcutta,  in  the  year  1843.  It  is  by 
Shah  Abd  al-Aziz  Dahlawi.^ 

The  Tafsirat  Ahmadiyah  is  a  commentary  on  the  Koran  of 
some  extent,  composed  in  the  reign  of  the  Emperor  Aurangzeb 
Aalamgir,  by  Mulla  Jain  Junfiiri.  It  was  published  at  Calcutta, 
in  the  year  1847.*^ 

A  commentary  on  the  Koran,  by  Ismalil  Hakki,  entitled  Ruh 
al-Bayan,  was  published  at  Bulak  in  the  year  1840.®  I  hare 
not  seen  this  work. 


^  Beidhawii  Commentarius  in  Coranum;  edidit,  indicibusque  ilhistrayit 
H.  O.  Fleischer.     Leipzig.     4to.  Fasc.  I— VII.  1844-48. 
2  De  Sacy,  Chrest.  Arabe,  Tome  II.  p.  505. 
'  Hdj.  Khalf.  Tom.  III.  p.  192. 
*  Hdj.  Khalf.  Tom.  11.  p.  358. 
'  UjJ^  J^    4to.     Calcutta,  A.H.  1256  (A.D.  1840). 

^  {jy^'^j>^\  JJ^  jU.  <-AJua5j^^\  Xiju-fl3    4to.    Calcutta,  A.H. 
1259  (A.  D.  1843).*  *  ^ 

LSj^yr  us?-  ^  Jtr^^  '^^  ^  V*^  *^    ^^'    Calcutta,  A.H.  1263 
(A.D.  1847.*)* 
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One  of  the  earliest  of  the  many  writers  of  commentaries  on 
the  Koran  among  the  Shiahs  is  Abu  Jaafar  Muhammad  Ben 
Ail  Ben  Babawiyah,  surnamed  As-Saduk,  who  Uved  in  the 
fourth  century  of  the  Hijrah,  and  waa  a  contemporary  of  Rukn 
ad-DauIah  Dilami.  He  was  one  of  the  greatest  of  the  collectors 
of  Shiah  traditions,  and  the  most  celebrated  of  all  the  Imami- 
yah  lawyers  of  Kum.  This  writer  composed  a  large  and  a 
small  Tafsir.  There  is  considerable  uncertainty  as  to  the  exact 
time  when  he  lived ;  Shaikh  Tusi  says,  in  the  Fihrist,  that 
Abu  Jaafar  died  at  Ray,  in  A.H.  331  (A.D.  942),  but  this  ap- 
pears to  be  erroneous.  Shaikh  Najashi,  who  died  in  A.H.  405 
(A.D.  1014),  states  that  Abu  Jaafar  visited  Baghdad,  whilst 
yet  in  the  prime  of  life,  in  A.H.  355  (A.D.  965),  which 
might  well  have  been  the  case,  since  Abu  al-Hasan  Ah  Ben 
Babawiyah,  the  father  of  Abu  Jaafar,  did  not  die  until  A.H. 
329  (A.D.  940).  In  addition  to  this,  and  which  confirms  the 
opinion  that  Shaikh  Tusi  is  in  error,  Nur  Allah  relates,  on  the 
authority  of  the  Shaikh  ad-Duryasti  (or  Durbasti)  ar-Razi\ 
that  Abu  Jaafar  lived  in  the  time  of  Rukn  ad-Daulah 
Dikmi,  and  had  repeated  interviews  with  that  prince,  who, 
as  is  well  known,  reigned  from  A.H.  338  to  A.H.  366  (A.D. 
949—976). 

A  very  extensive  comment  on  the  Koran,  in  twenty  volumes, 
also  proceeded  from  the  pen  of  Abu  Jaafar  at-Tusi,  already 
spoken  of  as  the  writer  of  a  dictionary  of  Shiah  books  and 
authors.  This  comment  is  generally  called  the  Tafsir  at-Tusi, 
but  it  was  entitled  by  its  author  the  Mujmia  al-Bayan  li  Ulum 
al-Koran.^ 


^  There  are  three  several  eminent  Shiah  doctors  who  are  so  called;  viz.  the 
Khdjah  Jaafar  Ben  Muhammad^  and  his  two  sons,  Ahd  Allah  Ben  Jaafar 
and  Hasan  Ben  Jaafar,  the  second  of  whom  is  stated  to  have  visited  Bagh- 
dad in  A.H.  566  (A.D.  1170),  and  to  have  returned  to  his  native  place, 
where  he  died  about  A.H.  600  (A.D.  1203).  There  is  some  doubt  as  to 
the  reading  of  the  word  Durbasti,  or  Durjasti.  In  the  geographical  portion 
of  the  Maj^lis  al-Mumin(n,  I  find  that  Durbast  or  Duryast  is  described  as 
a  village  near  Ray,  which  is  now  called  Darasht  This  statement  is  made 
on  the  authority  of  the  Muajam  al-Buld&n. 

«  Haj.  Khalf.  Tom.  II.  p.  369. 
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Abu  al-Fatuh  BAzi,  the  author  of  the  Kitab-i  Hasaniyah, 
abready  mentioned,  devoted  the  same  number  of  volumes  to  a 
similar  work,  and  likewise  composed  a  Persian  Tafsir  in  four 
volumes. 

The  great  poet  Nur  ad-Din  Abd  ar-Rahman  Jami,  who  died 
in  A.H.  898  (A.D.  U92)\  is  also  the  author  of  a  TaMr  of 
some  note.  But  the  most  celebrated  of  all  the  Shiah  commen- 
taries on  the  Koran  is  that  by  the  famous  moral  writer  Kamal 
ad-Din  Husain  al-Waiz  al-Kashifi  as-Sabzawari,  the  well-known 
author  of  the  Anwar-i  Suhaili  and  the  Akhlak-i  Muhsinin,  who 
died  about  A.H.  910  (A.D.  1504),  and  who  entitled  his  work 
the  Mawahib  al-Aliyat^:  it  is,  however,  generally  known  as 
the  Tafsir-i  Husaini.  The  Tafsir-i  Husaini  is  now  in  course  of 
publication,  in  lithography,  at  Calcutta.  It  is  accompanied  by 
the  Arabic  text  of  the  Koran,  with  an  interlinear  Hindi  trans- 
lation, and  another  Persian  comment  entitled  theTafeir-i  Abbasi  : 
two  volumes  of  this  edition  have  already  appeared.* 

II.  The  first  collections  of  traditions  said  to  have  been  written 
down,  are  those  of  Abu  Bakr  Ben  Shihab  az-Zuhri;  Abd  al- 
MaUk  Ben  Juraij ;  MaUk  Ben  Anas,  the  founder  of  the  second 
sect  of  Sunnis,  in  his  work  called  the  Muwatta;  and  Ar-Babia 
Ben  Subaih.  It  has  not  been  ascertained  which  author  is  en- 
titled to  priority.  Az-Zuhri  is  considered  to  have  been  the 
first  by  As-Suyuti*  and  Al-Makrizi* ;  whilst  others  give  the  pre- 
ference to  the  Muwatta^  or  to  the  compilations  of  Ibn  Juraij  or 
of  Ar-Rabia.  The  preponderance  seems,  however,  to  be  in 
favour  of  Abd  al-MaUk  Ben  Juraij.  • 

Two  others  of  the  founders  of  the  chief  Sunni  sects  are 
mentioned  as  the  authors  of  some  of  the  earliest  works  on  the 
traditions:    Ash-Shafii  being  reputed  to  have  composed  two 


1  Hdj.  Khalf.  Tom.  II.  p.  357.  '  Hdj.  Khalf.  Tom.  II.  p.  360. 

The  Kordn  of  Mohammad  in  the  original  Arabic,  with  two  Persian 
comments,  and  an  interlinear  Hindee  translation  of  the  text,  hj  Shah 
Abdool  Kadir.    4to.    Calcutta,  1837. 

*  Ibn  Khali.    Vol.  I.  Introduction,  p.  xviii, 

*  Quoted  bj  M.  Vincent  in  his  Etudes  sur  la  loi  musulmane,  p.  19. 
'  De  Sacy,  Chrest  Arabe.  Tome  I.  p«  401. 
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collections,  namely,  the  Masnad  and  the  Sunan,  and  Ibn  Hanbal 
to  have  compiled  a  work  called  the  Masnad,  containing  a 
larger  number  of  traditions  than  had  been  previously  brought 
together.^ 

Whichever  of  the  collections  above  mentioned  may  be  en- 
titled to  precedence,  the  chief  authorities  in  matters  of  tradition 
among  the  Sunms  are  now  the  books  which  are  known  by  the 
name  of  the  Six  Sahihs,  or  Six  Books  of  the  Sunnah ;  whilst 
the  Shiahs  have  their  own  four  books  of  Hadis,  which,  though 
less  generally  known,  are  by  them  equally  venerated,  and 
esteemed  above  all  others  on  the  same  subject. 

The  Six  Sahihs,  or  genuine  collections  of  traditions,  are  the 
chief  authorities,  after  the  Koran*,  among  the  Sunnis ;  and  as 
they  serve  to  illustrate  points  of  doctrine  not  clearly  explained 
in  that  sacred  work,  they  are  by  them  considered  as  its  indis- 
pensable supplement.  , 

The  first  of  these,  which  is  the  most  celebrated,  and  held  in 
the  most  general  estimation  by  aU  the  Sunni  sects,  is  the 
Jamia  as-Sahih,  or,  as  it  is  sometimes  called,  the  Sahih  al- 
Bukhari^  from  the  surname  of  its  author,  Abii  Abd  Allah 
Muhammad  Ibn  Ismalil  al-Bukhari.  It  is  generally  considered 
to  surpass  the  Sahih  of  Muslim,  the  next  in  authority,  although 
the  two  are  reckoned  to  be  only  second  in  truthfulness  to  the 
Koran  itself.  Al-Bukhari,  "  the  chief  Imam  in  the  science  of 
traditions,''  was  born  at  Bukhara,  fi'om  which  city  he  took  his 
surname,  in  A.H.  194  (A.D.  809),  and  died  at  the  village  of 
Khartank,  in  the  district  of  Samarkand,  in  A.H.  256  (A.D.  869). 
He  was  a  pupil  of  the  Mujtahid  Imam  Ibn  Hanbal.  His 
compilation  is  stated  to  comprise  upwards  of  seven  thousand 
traditions,  which  he  himself  affirmed  he  had  selected  from  a  mass 
of  six  hundred  thousand,  after  a*  labour  of  sixteen  years.* 


1  Ibn  Khali.   Vol.  I.  p.  44. 

'  De  Sacj,  Chrest.  Arabe.    Tome  I.  p.  407. 

'  MIshcat  ul  Mas&bih.  Vol.  I.  p.  3.  De  Sacy,  Chrest.  Arabe.  Tome  I. 
p.  406. 

« Hdj.  Khalf.  Tom.  II.  p.  512  et  ^eq.  Hdji  Khalfah  gives  a  full 
accoant  of  this  great  work.     And  see  Ibn  Khali.  Vol.  11.  p.  694;  and  An- 
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The  Jamia  as-Sahih,  called  by  its  author  the  Masnad  as- 
Sahih,  but  most  generally  known  as  the  Sahih  Muslim,  by 
Abd  al-Husain  Muslim  Ben  al-Hajaj  Ben  Muslim  al-Kushairi, 
surnamed  An-Nishapuri,  who  was  a  pupil  of  Ibn  Hanbal,  is 
considered  as  almost  of  equal  authority  with  the  Sahih  al- 
Bukhari,  and  indeed  by  some,  especially  by  the  African  doctors, 
is  preferred  to  that  work.^  The  two  collections  are  constantly 
quoted  together  under  the  name  of  the  Sahlhain,  or  two 
Sahihs.  Muslim  is  said  to  have  composed  his  work  from 
thsee  hundred  thousand  traditions.  He  died  at  Nishapur  in 
A.H.  261  (A.D.  874),  aged  55  years.^ 

The  third  collection  of  traditions  in  point  of  authority  is 
the  Jamia  wa  al-Ilal,  by  Ab6  lisa  Muhammad  Ben  lisa  at- 
Tirmizi :  this  work  is  more  generally  known  by  the  name,  of 
the  Jamia  at-Tirmizi,  and  is  also  called  the  Sunan  at-Tirmizi. 
At-Tirmizi  was  a  pupil  of  Al-Bukhari :  he  died  in  A.  H.  279 
(A.D.  892).' 

Abu  Dawud  Sulaiman  Ben  al-Ashas,  surnamed  As-Saji- 
stani,  wrote  a  Kitab  as-Sunan  which  contains  four  thousand 
eight  hundred  traditions  selected  from  a  collection  made  by 
him  of  five  hundred  thousand.  It  is  considered  as  the 
fourth  book  of  the  Sunnah.     Abu  Dawud  was  bom  in  A.H. 


Nawa^i^f,  p.  Al.  A  most  interesting  notice  of  the  Sahih  al-Bukhdrf,  by 
Dr.  Ludolf  Krehl,  has  lately  appeared  in  the  Zeitschrif);  derDentschen 
Morgenls^ndischen  Gesellschaft.     Band.  IV.  p.  1  ei  seq, 

*  Hdj.  Khalf.  Tom.  II.  p.  513.  De  Sacy  says,  quoting  Ibn  EJialdiin, 
^'Les  docteurs  Africains  se  sont  surtout  attaches  en  fait  de  haditks,  ou 
traditions  au  recueil  ou  Sahih  de  Moslem,  et  d'un  commun  accord  ils  lui 
ont  donn^  la  preference  sur  celui  de  Bokhari."  (Chrest.  Arabe,  Tome  II. 
p.  302.)  Dr.  Worms,  however,  states  the  contrary,  and  maintains  the 
precedence  of  the  Sahih  al-Bukhdrf,  saying  of  that  collection,  that,  "elle 
marche  en  premiere  ligne  apr^s  le  Koran ;  c'est  sur  le  li?re  de  Boukhari 
qu'en  Afrique  les  juges  musulmans  font  porter  la  main  aux  personnes 
dont  ils  exigent  le  serment " — (Journal  Asiatique,  3"'  Serie,  Tome  XIV. 
p.  239).  This  latter  remark  seems,  however,  to  be  restricted  to  the  practice 
which  obtains  in  Algeria,  and  perhaps  even  there  may  be  a  modem 
innovation. 

^  Ibn  Khali.  Vol.  III.  p.  356.  Hdj.  Khalf.  Tom.  II.  p.  642.  An-Nawawf, 
p.  CJ^A,  et  seq. 

^  Ibn  Khali.  Vol.  II.  p.  679.     Haj.  Khalf.  Tom,  II.  p.  548. 
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202  (A.D.  817),   and  died   at  Basrah  in  A.H.  275  (A.D. 
888).' 

Abu  Abd  ar-Rahman  Ahmad  Ben  Ah 'Ben  Shuaib  an- 
Nasai  compiled  a  large  work  on  the  traditions  which  he 
entitled  the  Sunan  al-Kabir ;  but  as  he  himself  acknowledged 
that  many  of  the  traditions  which  he  had  inserted,  were  of 
doubtful  authority,  he  afterwards  wrote  an  abridgement  of 
his  great  work,  omitting  all  those  of  questionable  authenticity : 
and  this  abridgement,  which  he  entitled  Al-Mujtaba,  takes 
its  rank  as  one  of  the  six  books  of  the  Sunnah.  An-Nasai 
was  bom  at  Nasa,  a  city  in  Khurasan,  in  A.H.  215  (A. D. 
830),  and  died  at  Makkah  in  A.  H.  303  (A.  D.  915).^ 

The  Kitab  as-Sunan  by  Abu  Abd  Allah  Muhammad  Ben 
Yazid  Ben  Majah  al-Kazwini,  is  the  sixth  book  of  the  Sunnah, 
and  is  commonly  called  the  Sunan  Ibn  Majah.  Ibn  Majah 
was  born  in  A.  H.  209  (A.  D;  824),  and  died  in  A.  H.  273 
(A.D.  886).^ 

These  six  books  are  generally  known  by  the  name  of 
Al-Kutub  as-Sittat  fi  al-Hadis*,  or  the  six  books  on  the 
traditions ;  but  the  two  first,  which  are  of  by  far  the  greatest 
authority,  are,  as  we  have  already  seen,  denoted  the  Sahihain, 
or  the  two  authentic  collections.^  The  remaining  four  are 
commonly  called  Al-Kutub  al-Arbaa,  or  the  four  books. 
Traditions  extracted  from  these  six  books  are  accordingly  dis- 
tinguished by  authors  who  make  use  of  them ;  those  taken  from 
the  Sahihain  being  called  Sahih,  or  authentic ;  whilst  those  from 


>  Ibn  Khali.  Vol.  I.  p.  689.    Hdj.  Khalf.  Tom.  III.  p.  622.    An-Nawawf, 
p.  V  ♦A. 
« Ibn  Khali.  Vol.  I.  p.  68.     Haj.  Khalf.  Tom.  III.  p.  026. 
^  Ibn  Khali.  Vol.  II.  p.  680.    Hdj.  Khalf.  Tom.  III.  p.  621. 

*  I  have  learned,  from  my  friend  Dr.  Sprenger,  Principal  of  the  College  at 
Dehli,  that  editions  of  Al-Bukharf,  At-Tirmiz(,  An-Nasai,  and  Abu  Dawud, 
have  lately  been  published  in  India.  The  first  is  furnished  with  useful  glosses, 
and  is  very  correct :  it  is  not,  however,  yet  completed.  The  Sahih  of 
At-Tirmizi  is  likewise  very  correct ;  but  the  text  of  the  two  latter  authors  is  not 
so  accurate.  Dr.  Sprenger  also  says  he  has  heard  that  the  Sahih  of  Muslim 
is  in  coarse  of  publication  at  Calcutta.  None  of  these  most  important  works 
have  as  yet  reached  this  country. 

•  Mishcat  ul-Masabih,  Vol.-I.  p.  iii.  De  Sacy  Chrest.  Arabe,Tome  I.  p. 408. 
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the  four  books  are  called  Hasan,  or  delivered  on  respectable 
authority,  having,  however,  greater  weight  than  if  they  were 
derived  from  any  other  compilations  on  the  SunnaL  Some 
authors  arrange  the  six  Sahihs  in  a  different  order  from  that 
above  given. 

The  style  of  these  six  great  works  is  concise  and  elliptic, 
but  they  are  generally  considered  as  pure  and  elegant :  they 
are  not  easily  to  be  understood  without  the  aid  of  commen- 
taries ;  and  accordingly  a  host  of  learned  doctors  have  under- 
taken the  task  of  expounding  them.  Haji  E^alfah  enumerates 
upwards  of  eighty  on  the  Sahih  al-Bukhari  alone. 

In  addition  to  the  above-mentioned  works,  there  are  an 
immense  number  of  collections  of  traditions,  of  greater  or  less 
extent,  and  which  are  of  various  authority,  according  to  the 
reputation  of  their  authors.  Some  of  these  are  original ;  but 
they  consist,  for  the  most  part,  of  selections  and  epitomes,  or 
condensed  abridgements  of  one  or  more  of  the  principal  works, 
explaining  in  many  instances  the  difficult  words  and  passages, 
and  illustrating  the  traditions  severally  by  the  opinions  and 
decisions  of  jurisconsults.  These  exist  in  such  numbers,  that 
Haji  Khalfah  himself,  in  that  great  monument  of  industry 
and  research,  the  Kashf  az-Zunun,  admits  that  it  would  be 
impossible  to  enumerate  them ;  it  *will  therefore  be  suffi- 
cient to  mention  a  very  few  of  the  most  important  and  the  more 
recent. 

The  Muwatta  of  MaUk  Ben  Anas,  already  mentioned,  and  a 
collection  of  traditions  called  after  the  name  of  its  author, 
Abu  Muhammad  Abd  Allah  ad-Darimi,  who  died  in  A.  H.  255 
(A.  D.  868)\  are  by  some  considered  to  be  respectively 
entitled  to  be  placed  among  the  six  Sahihs,  in  the  place  of  the 
Sunan  of  Ibn  Majah.  At  any  rate  the  Muwatta  is  always  looked 
upon  as  the  next  in  point  of  authority  to  the  six  Sahihs.^ 

The  collections  of  Abu  al-Husain  Ali  Ben  Umr  ad-Dari- 


»  Haj.  Khalf.  Tom.  III.  p.  628. 

^  See  the  Mishcat  ul-Masabih^  p.  iii.  M.  Vincent  places  the  Mawatta 
amongst  the  six  Sahihs,  without  noticing  its  doabtful  title  to  that  position. 
Etudes  sur  la  loi  musulmane,  p.  31.  ^ 
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kutni  who  died  in  A.  H.  385  (A.  D.  995)  S  and  of  Abu  Bakr 
Ahmad  Ben  al*Husain  al-Baihaki,  who  died  in  A.  H.  458 
(A.  D.  1066)^  are  also  of  the  highest  authority. 

One  of  the  most  celebrated  compilations  after  the  Six  Sahihs, 
is  the  Masabih  as-Sunnat  by  Abu  Muhammad  Husain  Ben 
Masuud  al-Farra  al-Baghawi^  who  died  in  A.  H.  516  (A.  D. 
1122).*  This  work  is  principally  extracted  from  the  Six  Sahihs, 
embodying  all  the  authentic  traditions,  and  omitting  those 
which  are  in  any  way  doubtful:  the  author,  however,  'nas 
neglected  to  insert  the  Isnads.  Al-Baghawi  also  wrote  a 
Jama  bain  al-Sahihain,  or  Conjunction  of  the  Two  Sahis. 
A  work,  bearing  the  same  title,  by  Abu  Abd  Allah  Muham- 
mad al-Humaidi,  who  died  in  A.H.  488  (A.D.  1095)*,  com- 
prehends the  collections  of  Al-Bukhari  and  Muslim,  and  has 
a  great  reputation  ;  as  is  also  the  case  with  the  copious  com- 
pilation of  Abu  al-Hasan  Razin  Ben  Muaawiyah  al- Abdaii,  who 
died  in  A.  H.  520  (A.D.  1126),  and  which  comprises  the  works 
of  Al-Bukhari  and  Muslim,  the  Muwatta  of  Malik,  the  Jamia 
at-Tirmizi,  and  the  Sunans  of  Abu  Dawud,  and  An-Nasai/ 

Next  may  be  noticed  the  Jamia  al-Usul  by  Abu  as-Saadat 
Mubarik  Ben  Asir  al-Jazan,  commonly  called  Ibn  Asir,  who 
died  in  A.H.  606  (A.D.  1209),  a  work  having  great  authority ''; 
and  the  Jamia  al-Jawamia^  of  the  celebrated  doctor  Jalal  ad- 
Din  Abd  ar-Rahman  Ben  Abi  Bakr  as-Suyiiti.  The  latter 
author  omits  the  Isnads,  but,  by  the  use  of  abbreviations, 
designates  those  traditions  which  are  extracted  from  the 
six  books  of  the  Sunnat.  AU  the  works  of  As-Suyuti  are 
held  in  great  estimation  by  the  Sunnis.  The  Rev.  Canon 
Cureton  is  preparing  for  pubUcation  the  text  of  the  Jamia 


'  Haj.  Khalf.  Tom.  III.  p.  628.        ^  Haj.  Khalf.  Tom.  III.  p.  627. 

'  Matthews  calls  him  Al-Baghdddi,  but  erroneously.  Misheat  ul-Maf>abih, 
Vol.  I.  p.  ii.  This  saroame  is  derived  from  Bagh  or  Baghshdr,  the  name 
of  a  town  in  Khurdsan.  IbnaChall.  Vol.  I.  p.  420.  Hdj.  Khalf.  Tom.  V. 
o  d64.  •  ** 

'  ^  Ibn  Khali.  Vol.  I.  p.  419.     Haj.  Khalf.  Tom.  V.  p.  5«- 

*  Haj.  Khalf.  Tom.  II.  p.  619. 

«  Haj.  Khalf.  Tom.  III.  p.  32.  '  Haj.  Khalf.  Tom.  }I.  p.  501.  ^ 

•  Haj.  Khalf,  Tom.  Jfl.  p.  614. 
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aa-Saghir  of  As-Suyiiti,  which  is  an  abridgment  of  the 
Jatnia  al-Jawamia,  arranged  in  alphaljetical  order:  it  will 
be  most  acceptable  to  those  OrientaliBtfl  who  wish  to  studj 
thi3  important  and  hitherto-neglected  branch  of  Arabic 
literature. 

,  A  commentary  on  the  Hadis  al-Arbalin  of  Shaikh  Ismalil 
Hakki,  entitled  the  Sharh  al-Arbalin,  or  Hadis  Arbalin  Sharhi, 
by^  Miilla  All  al-Hafiz  al-Kastamdmi,  waa  printed  and  pub- 
lished at  Constantinople  in  the  year  1837.^  Another  work, 
entitled  the  Karak  Suwal,  containing  forty  questions  by  the 
MuUa  Purati,  with  the  answers  of  Muhammad,  according  to  tra- 
dition, was  also  printed  in  the  year  3840,  at  the  same  place." 

The  Mishkat  al-Masabih  is  a  new  and  augmented  edition 
of'  the  Masablh  of  Al-Farra  al-Baghawi,  by  the  Shaikh 
Wall  ad-Din  Abii  Abd  Allah  Muhammad  Ben  Abd  Allah  aJ- 
Khatib,  who  completed  his  work  in  A.H.  737  (A.D.  1336).  It 
.  is  a  concise  collection  of  traditions,  principally  taken  from  the 
Six  Books,  and  arranged  in  chapters  according  to  subjects. 
This  collection  haa  been  translated  by  Captain  Matthews*,  and 
is,  I  believe,  the  solitary  work  that  has  been  as  yet  published 
in  its  entirety,  in  any  European  language,  on  the  Ilm  al-Hadis; 
a  fact  that  is  to  be  deeply  regretted,  when  we  consider  how 
little  the  Muhammadan  religion  and  laws  are  understood,  and 
how  greatly  they  depend  upon  the  science  of  tradition. 

A  small  work  on  traditions,  entitled  the  Muntakhab-i  Bulugh 
al-Maram,  which  appears  to  be  an  abridgment,  omitting  the 
Isnads,  of  the  Bulugh  al-Maram  of  Shihab  ad-Din  Abu  al-Fazl 
Ahmad  al-Askalani,  who  died  in  A.H.  852  (A.D.  1448)*,  has 
been  printed  at  Calcutta,  with  an  interlinear  Urdu  translatioa.' 


'  (_^ji»  {jvt^J>  ti*i>i*-.  <"■  tiX^J^'''  fj^  *'•>•  Const  A.H.  1263  (A.D. 
1837y. 

1  {j;]i»  jji'    870.    ConSt.  A.H.  1266  (^D.  1840). 

B  ^ishciii-iil  Mas&bib,  or«  collection  of  the  moat  antlientic  traditions 
legarfiin^  ^  tho  Actions  and  eajdnge  ofMubammad.  Translated  from  the 
'  Arabic  liv  CB]'tuin  Matthews.    2  Vols.  4to.     Oilcut(a,  1809—1810. 

'HAj.'KhalfjTnn).  II.  p.68. 

'  r!A'  fi^  V^**^    ^*°'  *'  Calcutta,  N.D.         -  ' 


MUHAMMADAN  LAW.  Cclix 

Another  small  collection,  entitled  Labab  al-Akhbar,  and  con- 
taining three  hundred  and  ninety-five  authentic  traditions,  was 
published  at  the  same  place  in  the  year  1837.* 

The  commentaries  on  the  collections  of  traditions  are  not 
confined  to  the  Six  Sahihs,  all  the  more  important  compilations 
of  this  nature  having  received  illustration  from  the  writings 
of  subsequent  lawyers.  The  llm  Sharh  al-Hadis,  or  Science 
of  Commentating  the  Traditions,  is  reckoned  one  of  the  ^}^b- 
sidiary  branches  of  the  llm  al-Hadls  itself. 

A 

The  llm  al-Hadis  has  occupied  the  attention  of  a  multitude 
of  Shiah  writers;  and  a  glance  at  any  of  the  biographical 
works  of  that  sect  is  alone  sufficient  to  refute  the  statement 
already  mentioned,  that  the  followers  of  All  give  no  authority 
to  the.  oral  law. 

One  of  the  earliest  writers,  both  on  the  Hadis  and  law  of  the 

A  A 

Imamiyah  sect,  was  Abd  Allah  Ben  All  Ben  Abu  Shuabah 
al-Halabi,  whose  grandfather,  Abu  Shuabah,  is  related  to  have 
collected   traditions  in  the   time   of  the  Imams  Hasan   and 

A 

Husain.  Abd  Allah  wrote  down  these  traditions,  and  pre- 
sented his  work,  when  completed,  to  the  Imam  Jaafar  as-Sadik, 
by  whom  it  is  said  to  have  been  verified  and  corrected.  Abu 
Muhammad  Hisham  Ben  al-Hakim  al-Kindi  ash-Shaibani,  who 
lived  in  the  time  of  the  Ehalifah  Harun  ar-Rashid,  and  died  in 
A.H.  179  (A.D.  795),  is  also  famed  as  being  one  of  the  first 
compilers  of  Shiah  traditions. 

Yunas  Ben  Abd  ar-Rahman  al-Yuktaini  was  celebrated 
as  a  Shiah  traditionist.  Amongst  other  w0rks,  he  wrote 
the  llal  al-Hadis  ajid  the  Ikhtilaf  al-Hadis.  This  author  is 
said  to  have  made  forty-five  Hajjs  and  fifty-four  tynarats^  to 
Makkah,  and  to  have  written  the  surprising  nmnber  of  one 
thousand  volumes^  controverting  the  opponents  of  the  Shiah 
doctrines.     He  died  at  Madinah,  in  A.J^.  208  (A.D.  823).  ^  • 

These  are  the  earliest  liters  on  the  Shiah  Hadis^  but  ft. is 


1  U-^\  u-^U    8vo.    Calcutta,  A.H.*1253  (A.D.  1837.^     ^ 

2  The  difference  between  the  Hajj  and  the  Umrat  is,  that  ^he  former 
implies  a  pilgrimage  to  Maklfah,  with  the  perfoimaace  of  all  ^he  ceremonies, 
tnd  the  latter  merely  u^lsit  to  the  sacred  city.  •  .      *     ' 

S2 


Cclx-  INTRODUCTION. 

stated  that  the  Sh(dh»  in  India  consider  four  later  works  as  the 
most  authentic :  these  are  called  the  Kutub-i  Arbaa,  and  are, 
as  it  seems,  held  by  them  in  the  same  estimation  as  the  Six 
Sahihs  amongst  the  Sunnis.^ 

The  two  first  in  ordei*  of  these  four  books  are  the  Tahzib 
al-Ahkam  and  the  Istibsar.  They  were  composed  by  the 
Shaikh  Abu  Jaafar  at-Tusi,  already  mentioned  as  the  author  of 
th^JFihrist,  and  of  a  voluminous  commentary  on  the  Koran. 

The  third  in  order  of  the  Kutub-i  Arbaa  is  the  Jamia  al- 
Kafi  by  Muhammad  Ben  Yaakub  al-Kalini  ar-Razi,  who  is 
called  the  Rais  al-Muhaddisin,  or  chief  of  the  traditionists. 
This  work  is  of  the  highest  authority,  both  in  India  and  Persia: 
it  is  of  vast  extent,  comprising  no  less  than  thirty  books ;  and 
its  author  is  said  to  have  employed  twenty  years  in  its  com- 
position. Al-Kalini  also  wrote  several  other  works  of  less  note, 
and  died  at  Baghdad,  in  A.H.  328  (A.D.  939). 

The  fourth  of  the  authentic  books  on  Shiah  tradition  is  the 
Man  la  Yazarhu  al-Faklh,  by  the  celebrated  Abu  Jaafar  Mu- 
hammad Ben  All  Ben  Babawiyah  al-Kumi,  already  spoken  of 
as  the  author  of  two  Tafsirs  on  the  Koran.     This  collection  is 
of  great  note  in  Persia,  as  well  as  in  India.     Ibn  Babawiyah 
wrote  many  other  works  qn  tradition,  the  principal  of  which, 
according  to  Nur  Allah,  was  the  Kitab  al-Masabih.     The  large 
number  of  one  hundred  and  seventy-two  works  on  Law  and 
Hadis  are  mentioned,  on  the  authority  of  An-Najashi,  to  have 
been  composed  by  this  voluminous  writer. 
^  Abu  al- Abbas  Ahmad  Ben  Muhammad,  commonly  called  Ibn 
Ukdah,  who  didft  in  A.H.  333  (A.D.  944),  was  one  of  the  greatest 
masters  of  the  science  of  traditions ;  and  waS  renowned  for  his 
diligence  in  collecting  them,  and  the  long  and  frequent  journeys 
which  he  undertook  for  the  purpose  of  obtaining  information 
on  the  subject.  Ad-Darakutni,  the  Sunni  traditionist,  is  reported 
td  have  said  that  Ibn  jjkdah  knew  three  hundred  thousand 
traditions  of  the  Ahl-i  Bait  and  the  Beni  Hashim. 

All   Ben  al-Husain   al-Masuudi   al-Hudaili,  thes  far-famed 

r  — ■ -~ 

*  Har.  Anal.  p.  224,  note.  2d  edit.  Haringion  'pnly  pives  the  titles  of 
these  books,  and  stales  their t'epute  as  authentic,  on  the  authorilj  of  Maukvi 
Siraj  ad-Din  All,  one  of  the  law  officers  of  the  Sudd^r  Dewannj  Adawlol* 
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author  of  the  Maruj  az-Zahab,  and  who  ha&  been,  with  some 
justice,  termed  the  Herodotus  of  the  East,  was  also  a  writer  on 
the  Shi4h  traditions.  He  died  in  A.H.  346  (A.D.  957). 
Another  name,  scarcely  less  celebrated  in  the  annals  of  Arabic 
Uterature,  likewise  appears  amongst^  the  writers  on  the  same 
subject,  viz.  that  of  Abu  al-Faraj  AU  Ben  al-Husain  al-Isfa- 
hani,  who  is  said  to  have  devoted  fifty  years  to  the  composition 
of  the  well-known  Kitab  al-Aghani,  and  who  died  in  A.H.  356 
(A.D.  966).  It  is  stated  that  Ad-Darakutni,  and  others  oi  the 
Sunni  traditionists,  drew  largely  for  their  materials  from  the 
writings  of  this  last  author. 

The  great  Shiah  lawyer,  the  Shaikh  al-Allamah  al-Hilli,  the 
author  of  the  Khiil&sat  al-Akwal,  is  also  a  very  high  authority 
on  tradition.  His  chief  works  on  the  subject  are  the  Istiksa 
al-Iatibar,  the  Masabih  al-Anwar,  and  the  Durar  wa  al-Marjan. 

Last  amongst  the  writers  on  the  Shiah  Hadis  may  be  placed 
Abu  al-Futuh  Razi  and  Muhammad  Bakir  Ben  Muhammad 
Taki,  whose  works;  the  Kitab-i  Hasaniyah  and  the  Hakk  al- 
Yakin,  already  described,  although  in  the  main  controversial, 
may  yet  seem  properly  to  be  included  in  the  present  class, 
from  the  number  of  traditions  they  comprise.  The  latter  of 
these  authors  also  composed  a  work  treating  exclusively  of 
Hadis,  and  entitled  the  Bahar  al-Anwar. 

in.  Having  so  far  described  the  works  on  the  traditions,  it 
becomes  necessary  to  give  some  notices  of  the  general  Digests  ""^^ 
and  special  Treatises,  with  their  Commentaries,  which,  together, 
form  the  third  class  of  law-books,  accordin|^  to  the  present 
arrangement,  anft  treat  more  especially  of  practical  jurispru- 
dence in  all  ita  branches.  These,  as  may  be  imagined,  are 
exceedingly  numerous;  and  it  would  be  impossible,  in  this 
place,  to  give  more  than  the  following  meagre  selection. 

The  chief  works  that  treat  generally  of  the  doctrines  of  the 
four  principal  sects  otflie  Sunnis  are  mentioned  by  Haji  Khalfah 
to  be  thci  Jamia  aJ-Mazahib,  the  Majmaa  al-Khilafiyat,  the 
Yanabia  al-Ahk4ni,  the  Uyun,   and  the  Zubdat  al-Ahkam.^ 


'»*Haj.  Khalf.  Tom.  IV.  p.  457* 
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The  only  one  of  these  works  of  which  I  have  been  able  to  find 
a  particular  description  is  the  Zubdat  al-Ahkam,  which  ex- 
pounds the  practical  statutes  of  the  diflferent  doctrines  of  the 
four  Sunni  sects,  and  was  written  by  Siraj  ad-Din  Abu  Hafe 
Umr  al-Ghaznavi,  a  follower  of  Abu  Hanifah,  who  died  in 
A.H.  773  (A.D.  137l).\ 

I  shall  now  mention  separately  Ae  more  important  of  the 
works  of  the  most  celebrated  lawyers  of  each  particular  sect, 
since  though  all  the  four  Sunni  sects  receive  in  common  the 
Six  Sahihs,  and  other  collections  of  their  traditions,  with  a 
slight  preference  given  by  some  sects  to  particular  bodks,  it  is 
by  no  means  the  case  with  the  law-books  of  the  third  class, 
each  sect  holding  separate  doctrines,  and  referring  to  distinct 
authorities.  In  the  enumeration  of  these  works  I  shall  dwell 
more  especially  upon  those  which  follow  the  doctrine  of  Abu 
Hanifah,  the  prevailing  Sunni  sect  in  India. 

Abii  Hanifah's  principal  work  is  entitled  the  Fikh  al-Akbar : 
it  treats  of  the  Ilm  lil-Kalam,  and  has  been  commented  upon 
by  various  writers,  many  of  whom  are  mentioned  by  Haji 
>^     Khalfah.^ 

The  Hanafi  sect,  as  has  already  been  remarked,  is  the  one 
which  obtains  most  commonly,  and  indeed  almost  entirejy, 
amongst  the  Muhammadans  of  India ;  but  the  doctrines  of  its 
great  founder  are  sometimes  qualified,  in  deference  to  the  opi- 
nions of  two  of  his  most  famous  pupils.  Sir  William  Jones  says, 
"  that  although  Abu  Hanifah  be  the  acknowledged  head  of  the 
prevailing  sect,  and  has  given  his  name  to  it,  yet  so  great 
veneration  is  sh#wn  to  Abu  Yusuf,  and  the  lawyer  Muhammed, 
that,  when  they  both  dissent  from  their  mast^,  the  Musselman 
judge  is  at  liberty  to  adopt  either  of  the  two  decisions  which 
may  seem  to  him  the  more  consonant  to  reason,  and  founded 
on  the  better  authority."^ 

In  former  times  it  seems  that  Abu  Hanifah's  opinion  was 

>  Haj.  Khalf.  Tom.  III.  p.  533.  «  Haj.  Khalf.  Tom.  IV.  p.  457. 

8  Sir  William  Jones's  Works,  Vol.  III.  p.  510.  4to.  LoncL  1799.  And 
see  a  passage  from  the  Tabakat  al-Hanaf lyat,  quoted  by  Mirzd  Kdsim  B^. 
where  the  same  fact  is  stated. — Journal  Asiilique,  4"'*  Serie,  Tome  XV. 
p.  203. 
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preferreii  even  when  both  the  disciples  dissented  from  him; 
but  this  is  not  the  case  at  the  present  day.  There  is  also  a 
distinction  of  authority  to  be  observed,  viz.  that  where  the  two 
disciples  diflfer  from  their  master  and  from  each  other,  the 
authority  of  Abu  Yusut  particularly  in  judicial  matters,  is  to 
be  preferred  to  that  of  Muhammad.  In  the  event,  however, 
of  one  disciple  agreeing  with  Abu  Hahifah,  there  can  be  no 
hesitation  in  adopting  that  opinion  which  is  consonant  with  his 
doctrine. 

Abii  Yusuf  Yaakub  Ben  Ibrahim  al-Kufi  was  bom  in  A.H. 
113  (A.D.  731),  and  died  at  Baghdad,  in  A.H.  182  (A.D.  798). 
He  was  a  pupil  of  Abu  Hanifah,  and  was  first  appointed  to  the 
office  of  Kazi  of  Baghdad  by  the  Khalifah  al-Hadi:  subse- 
quently he  was  raised  to  the  dignity  of  Kazi  al-Kuzat,  or 
Chief  Civil  Magistrate,  by  the  Khalifah  Harun  ar-Rashid, 
being  the  first  who  held  that  Jiigh  office.  The  only  work  known 
to  have  been  written  by  Abu  Yusuf  treats  of  the  duties  of  a 
magistrate,  and  is  entitled  Adab  al-Kazi.*  The  reputation  of 
this  work  has  beep  eclipsed  by  that  of  another,  having  a  similar 
title,  by  Al-Khassaf,  which  will  presently  be  mentioned.  Abu 
Yiisuf  is  said  to  have  committed  his  notes  to  his  pupil,  the 
Imam  Muhammad,  who  made  great  use  of  them  in  the  com- 
position of  his  works. 

Abu  Abd  Allah  Muhammad  Ben  Husain  ash-Shaibani,  was 
bom  at  Wasitah  in  Irak  al-Arab,  in  A.H.  132  (A.D.  749),  and 
died  at  Ray,  the  capital  of  Khurasan,  in  A.H.  187  (A.D.  802). 
The  Imam  Muhammad,  as  he  is  most  generally  called,  was  a 
fellow  pupil  of  Abu  Yusuf,  under  Abu  Hani^h,  and  on  the 
death  of  the  latter  pursued  his  studies  under  the  former.  It  is 
also  stated,  that,  in  his  younger  days,  he  was  instracted  by  the 
Imam  Malik.  His  chief  works  are  six  in  number,  of  which  five 
««  coMidered  of  the  highit  authority,  and  are  cited  under  the 
title  of  the  Zahir  ar-Rawayat,  or  Conspicuous  Reports.^ 

The  Jamia  al-Kabir^,  the  first  of  the  Zahir  ar-Rawayat, 
contains  a  body  of  most  important  questions  of  jurisprudence, 


»  Har.'Anal.  p.  234,  n.  9d  edit     Haj.  Khalf.  Tom.  I.  p.  219. 

2  Har.  Anal,  p  230,  n.  2d  edit.  '  Haj.  Khalf.  Tom.  II.  p.  564. 
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and  has  been  commented  upon  by  many  learned  doctors, 
amongst  whom  we  find  the  well-known  Shams  al-Aimmah 
Abu  Bakr  Muhammad  as-Sarakhsi,  who  di«d  in  A.  H.  490 
(A.  D.  1096),  and  Burhan  ad-Din  Mahmud  Ben  Ahmad,  each 
of  whom  composed  a  work  entitled  Al-Muhit,  which  will  be 
presently  noticed. 

The  Jamia  as-Saghir\  the  second  of  the  works  of  the  Imam 
Muhammad,  is  perhaps  even  more  celebrated  than  the  Jamia 
al-Kabir ;  and  it  is  in  its  composition  that  he  seems  to  have 
been  chiefly  indebted  to  Abu  Yiusuf  The  Commentaries  on 
the  Jamia  as-Saghir  are  very  numerous  :  the  best  known  is  by 
As-Sarakhsi,  and  there  is  also  one  of  some  note  by  Burhan  ad- 
Dln  All,  the  author  of  the  Hidayah. 

The  third  work  of  the  Imam  Muhammad  is  the  Mabsut  fi 
Furua  al-Hanaflyat^  which  is  also  of  great  celebrity,  and  lias 
received  numerous  comments. 

The  Ziyadat  fi  Furua  al-Hanafiyat^  the  fourth  of  the  Con- 
spicuous Reports,  is  said  to  have  been  composed  under  the 
'  inspection  and  with  the  approbation  of  Abu  Yusuf  It  is  a 
work  highly  esteemed,  and,  together  with  its  supplement  by 
the  same  author,  has  been  commented  upon  by  a  multitude  of 
writers,  amongst  whom  are  As-Sarakhsi,  and  Kazi  Khan  Hasan 
Ben  Mansur  al-Uzjandi,  who  died  in  A.H.  592  (A.  D.  1195). 

The  fifth  of  the  Zahir  ar-Rawayat  is  called  the  Siyar  al- 
Kabir  wa  as-SaghirVand  is  supposed  to  have  been  the  latest 
work  of  its  author.  The  name  of  Abu  Yusuf  nowhere  occurs 
in  the  Siyar.  • 

The  Nawadir,  the  sixth  and  last  of  the  known  compositions 
of  the  Imam  Muhammad,  though  not  so  highly  esteemed  as 
the  others,  is  still  greatly  respected  as  an  authority. 

The  next  authorities  among  the  Hanafis  of  India,  after 
the  founder  of  their  sect  and  his  two  disciples,  are  the  Imam 
Zufiir  Ben  al-Hazil,  who  was  Chief  Judge  at  Basrah,  where  he 
died  in  A.H.  158  (A.  D.  774)*,  and  Hasan  Ben  Ziyad:  these 


J  Haj.  Khalf.  Tom.  II.  p.  553.  ^  H^j.  Khalf.  Tom.  V.  p.  364.       • 

^  Haj.  Khalf.  Tom.  III.  p.  552.  ^  Haj.  Khalf.  Tom.  III.  p.  637. 

^  Hamilton's  Hedaya,  Preliminary  Discourse,  p.  xxxv. 
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lawyers  were  contemporaries,  friends,  and  scholars,  of  Abu 
Hanl&h,  and  their  works  are  stated  to  be  quoted  in  India  as 
authorities  for  iha%  Imam's  doctrines,  more  especially  when  the 
two  disciples  are  silent.^ 

In  addition  to  the  above,  the  following  are  a  few  of  the  works 
according  to  the  doctrines  of  the  Hanafi  school,  best  known, 
and  most  frequently  referred  to  in  India,  or  in  the  works  of 
chief  authority  in  that  country. 

Abu  Bakr  Ahmad  Ben  llmr  al-Ehassaf  was  the  author  of 
the  most  celebrated  of  several  treatises  known  by  the  name  of 
Adab  al-Kazi.  He  died  in  A.H.  261  (A.D.  874).  Hajl 
Khalfah  speaks  very  highly  of  [this  work,  which  contains  one 
huDdred  and  twenty  chapters,  and  has  been  commented  upon 
by  many^ learned  jurists:  the  most  esteemed  Commentary  is 
that  of  Umr  Ben  Abd  al-Aziz  Ben  Mazeh,  commonly  called 
Husam  ash-Shahid,  who  was  killed  in  A.H.  536  (A.D.  1141).2 

Abu  Jaa£ax  AJimad  Ben  Muhammad  at-Tahawi  is  one  of  the 
numerous  commentators  on  the  Jamia  as-Saghir  of  the  Imam 
Muhanunad:  he  also  wrote  an  abridgement  of  the  Hanafi 
doctrines,  called  the  Mukhtasar  at-Tahawi.  Both  works  are 
often  quoted  as  authorities  in  India,  but  they  are  not  known  to 
exist  in  that  country  at  the  present  day.  At-Tahawi  died 
inA.H.  321  (A.D.  933).* 

The  Mukhtasar  al-Euduri  by  Abu  al-Husain  Ahmad  Ben 
Muhammad  al-Kuduri,  is  among  the  most  esteemed  of  the 
works  which  follow  the  doctrines  j>f  Abu  Hanifah^,and  is  of 
high  authority  in  India :  indoud,  it  is  in  such  general  repute, 
that  Haji  Khalfah,  when  speaking  of  those  several  works 
which  are  emphatically  designated  by  antonomasia,  "Al-Kit4b" 
or  "  the  Book,^'  says,  that  if,  in  matters  connected  with  juris- 
prudence, such  expression  be  used,  it  signifies  the  Mukhtasar 
al-Kuduri.*  It  is  a  general  treatise  on  law,  and  contains 
upwards  of  twelve  thousand  cases.     As  may  be  supposed  with 


'  Harington  quotes  the  Fatdwa  al-Hammadiyah  in  proof  of  this  state- 
ment    Har.  AnaL  p.  229.  2d  edit. 

*  Haj.  Khalf.  Tom.  I.  p.  220.  »  Hdj.  Khalf.  Tom.  V.  p.  444. 

*  Haj.  Khalf.  Tom.  V.  p.  30.      De    Sacy    Authologie   Grammaticale 
Arabejip.  381. 
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regard  to  a  Work  of  such  celebrity,  it  has  been  commeuted  on 
by  numerous  writers  :  several  of  the  Commentaries  are  quoted 
in  the  Fatawa  al-Aalamgiri.  Al-Kuduri  4ie4  in  A.H,  428 
(A.D.  1036).^ 

The  section  of  Al-Kudurfs  work  relating  to  the  warring 
against  infidels  was  published  in  the  original,  with  a  Latin 
translation  by  Rosenmiiller,  in  the  year  1825.^ 

A  well-known  Commentary  on  the  Mukhtasar  al-Kuduri  is 
entitled  ALJauharat  an-Nayyirat^  and  is  sometimes  called 
Al-Jauharat  al-Munirat.  Bailey  says  that  this  work,  though 
of  later  date  than  the  Hidayah,  is  perhaps  more  valuable  in 
other  respects.^ 

Shams  al-Ai'mmah  Abu  Bakr  Muhammad  as-Sarakhsi,  men- 
tioned above  as«  the  author  of  comments  upon  the  Jamia  al- 
Kabir  and  the  Jamia  as-Saghir  of  the  Imam  Muhammad,  and 
of  other  works,  composed,  whilst  in  prison  at  Uzjand,  a  law- 
book of  great  extent  and  authority,  entitled  the  Mabsut.*  He 
was  also  the  author  of  the  most  generally  celebrated  of  the 
many  works  entitled  Al-Muhit,  which  is  derived  in  a  great 
measure  from  the  Mabsut,  the  Ziyadat,  and  the  Nawadir  of  the 
Imam  Muhammad.^ 

Burhan  ad-Din  Mahmud  Ben  Ahmad,  already  spoken  of, 
also  wrote  a  Muhit,  which,  though  known  in  India,  is  not  so  * 
greatly  esteemed  as  the  Muhit  as-Sarakhsi.  The  work  of 
Burhan  ad-Din  Mahmud  is  commonly  known  as  the  Muhit  al- 
Burhani,  and  is  taken  principally  from  the  Mabsut,  the  two 
Jamias,  the  Siyar,  and  the  ZiysMiat,  of  the  Imdm  Muhammad: 
the  author  also  made  use  of  the  Nawadir  of  the  same  doctor 
in  composing  liis  work.« 

The  Shaikh  Ala  ad-Dm  Muhammad  as-Samarkandi  com- 
posed  a   compendium   of  Al-Kuduri's  Mukhtasar,  which  he 


»  Ibn  Khali.  Vol.  I.  p.  59.     De  Sacy  Chrest.  Arabe,  Tome  II.  p.  100. 
Haj.  Khalf.  Tom.  V.  p.  451. 
2  Rosenmuller,  Analecta  Arabica,  Pars.  I.  4to.  1825. 
'  Haj.  Khalf.  Tom.  V.  p.  452.  *  Haj.  Khalf.  Tom.  II.  p.  656. 

*  Baillie's  Moohummudan  Law  of  Inheritance,  Pref.  p.  vii. 
«  Haj.  Khalf.  Tom.  V.  p.  363.  '  H4j.  Khalf.  Tom.  V.  p.  433. 

^  mj.  Khalf.  Tom.  V.  p.  431.  ^ 


.1 

It 


MUHAMMADAN  LAW.  CClxvii 

entitled  the  Tuhfitt  al-Fukahi.^  The  work  of  Ala  ad-DIn  was 
commented  UDon  by  his  pupil  Abu  Bakr  Ben  MasMd  al- 
Kashani,  who  dieiin  A.H.  587  (A.D.  1191).^  This  comment  is 
entitled  Al-Badaia  as-Sanaia.  Both  the  text  and  its  conunent, 
though  not  known  in  India,  are  often  quoted  as  authorities. 

TheHidiyah  is  the  most  celebrated  law  treatise  according 
to  the  doctriiies  ol'^SSu  Hanifah,  end^Tiis  disciples  Abii  Yusuf 
and  the  Imam  Muhammad,  which  exists  in  India :  it  is  a  Com- 
.mentary  on  the  Badaia  al-Mubtada,  and  both  the  text  and 
comment  are  from  the  pen  of  Burhan  ad-Din  All  Ben  Abu 
Bakr  al-Marghinani,  who,  after  employing  thirteen  years  in 
writing  the  Hidayah,  died  in  A.H.  593  (A.D.  1196).^  The 
divisions  and  general  arrangement  of  the  Hidayah,  are  taken 
from  the  Jamia  as-Saghir  of  the  Imam  Muhammad,  and  it 
consists  of  a  Digest  of  approved  law  cases,  illustrated  by  proofs 
and  arguments.  Hajl  Khalfah  says,  in  describing  the  Hidayah, 
"  it  is  a  practice  observed  by  the  composer  of  this  work  to 
state  first  the  opinions  and  arguments  of  the  two  disciples  (Abu 
Yusuf,  and  the  Imam  Muhammad);  afterwards  the  doctrine 
of  the  great  Imam  (A  bu  Hanifah) ;  and  then  to  expatiate  on  the 
proofe  adduced  by  the  latter,  in  such  manner  as  to  refute  any 
opposite  reasoning  on  the  part  of  the  disciples.  Whenever  he 
deviates  from  this  rule,  it  may  be  inferred  that  he  inclines  to 
the  opinions  of  Abu  Yusuf  and  the  Imam  Muhammad.  It  is  also 
Us  practice  to  illustrate  the  cases  specified  in  the  Jamia  as- 
Saghir  and  Kuduri,  intending  the  latter  whenever  he  uses  the 
expression  *  he  has  said  in  the  lB)ok.'  In  praise  of  th^  Hi(j43^i  f  C 
it  has  been  declared,  like  the  Koran,  to  have  superseded  all  j .  • 
previous  books  on  the  law ;  that  all  persons  should  remember  1 
the  rules  prescribed  in  it ;  and  that  it  should  be  followed  as  ^  ^ 
guide  through  life." 


1  Haj.  Khalf.  Tom.  II.  p.  235.        *  Haj.  Khalf.  Tom.  II.  p.  235. 

•  The  text  of  the  Hidayah  corresponds  generally  with  Al-Kudiiri,  and 
from  this  circumstance,  and  a  similar  correspondence  between  it  and  the 
text  of  the  Jauharat  an-Nayyirat,  it  may  perhaps  be  inferred  that  the 
Makhtaaar  al-Kudtiri  is  really  the  original  text  of  the  Hidayah.  Sec 
Baillie.  Moohummudan  Law  of  Sale ;  Preliminary  Remarks,  p.  xv.  note. 
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The  same  motive  which  dictated  the  compilation  of  the 
Hindu  Code,  induced  Warren  Hastings  to  recommend  that  a 
translation  should  be  made  into  English  of  the  Hidayah ;  and 
accordingly  Mr.  Hamilton  undertook  the  task ;  unfortunately, 
however,  it  was  suggested  by  the  Muhammadan  lawyers  who 
were  consulted  on  the  occasion,  that  inasmuch  as  the  idiom  of 
the  author  was  particularly  close  and  obscure,  a  Persian 
version  should  be  first  made  "  under  the  inspection  of  some  of 
their  most  intelligent  doctors,  which  would  answer  the  double  pur-  . 
pose  of  clearing  up  the  ambiguities  of  the  text,  and,  by  being 
introduced  into  practice,  of  furnishing  the  native  judges  of  the 
Courts  with  a  more  familiar  guide,  and  a  more  instructive 
preceptor,  than  books  written  in  a  language  of  which  few  of 
them  have  opportunities  of  attaining  a  competent  knowledge."^ 
This  was  accordingly  done ;  and  from  this  Persian  translation 
Mr.  Hamilton  executed  his  English  version^  which  is  thus 
rendered  less  to  be  depended  upon,  than  if  it  had  been  made 
from  the  original  Arabic,  without  adding  in  any  degree  to  its 
intelligibility.  The  work  of  Burhan  ad-Din  All  as  we  possess 
it  in  this  translation,  is,  however,  a  most  useful  book,  although 
it  contains  much  that  is  unimportant,  and  omits  altogether  the 
Law  of  Inheritance,  which  is  perhaps  the  most  important  of  all. 

The  text  of  the  Hidayah  was  published  in  the  original 
Arabic  at  Calcutta  in  A.H.  1234  (A.D.  181 8)^  and  was  again 
edited,  together  with  its  Commentary,  the  Kifayah,  by  Hakim 
Maulavi  Abd  al-Majid  in  1834.*  The  Persian  version  was 
also  published  at  Calcutta  in  the^^ear  1807.* 


^  Hamilton's  Hedaya,  Prelim.  Disc.  p.  xliy. 

^  The   Heddja,  or  Guide ;  a  Commentary  on  the  Mussulman    laws, 
translated  by  Charles  Hamilton.   4  Vols.  4to.  Calcutta,  1791. 
'  'i>\c>^\    2  Vols.  Folio,  Calcutta,  A.H  1234  (A.D.  1818). 

The  Hidayah,  with  its  Commentary^  called  the  Kifayah,  a  Treatise  on  ques- 
tions of  Mohammadan  law,  published  by  Hukeem  Moulvee  Abdool 
Mujeed.    4  Vols.  4to.  Calcutta,  1834. 

^iiS'Jod  J  J^  ^  (t^  f^^y    id/  eJ^y   ^Ji  ^fo\^   4  Vols. 
8vo.  Calc.  A.H.  122r( A.D.  1807). 
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A  work  of  such  great  celebrity  and  authority  as  the  Hidayah 
has  of  course  been  illustrated  by  a  large  number  of  Commen- 
taries, the  first  of  which  is  said  to  have  been  written  by  Hamid 
ad-Din  AH  al-Bukhari,  who  died  m  A.H.  667  (A.D.  1268), 
and  is  a  short  tract  entitled  the  Faw^'id.  The  glosses  of  the 
Hidayah  which  are  most  conspicuous  for  their  reputation  in 
India,  are  the  Nihayah,  the  tnayah^  the  Kifayah,  and  the 
Path  al-Kadir. 

The  Nihayah  of  Husam  ad-Din  Husain  Ben  All,  who  is 
said  to  have  been  a  pupil  of  Burhdn  ad-Din  All,  was  the  first 
composed  of  these;  and  it  is  important  as  supplying  the 
omission  of  the  Law  of  Inheritance  in  the  Hidayah,  although 
the  chapter  on  this  law  is  said  not  to  be  looked  upon  as  of 
equal  authority  with  the  Faraiz  as-Sirajiyah,  which  will  be 
hereafter  described. 

There  are  two  Commentaries  on  the  Hiddyah  entitled  Inayah^ ; 
but  the  one  more  commonly  known  by  that  name  was  written 
by  the  Shaikh  Akmal  ad-Din  Muhammad  Ben  Mahmud,  who 
died  in  A.H.  786  (A.D.  1384).  The  Inayah  is  much  esteemed 
for  its  studious  analysis  and  interpretation  of  the  text. 

The  Arabic  text  of  the  Inayah  was  published  in  Calcutta  in 
1837,  edited  by  Bamdhan  Sen.^ 

The  third  Commentary,  the  Eifayah,  is  by  Imam  ad-Din 
Amir  Eatib  Ben  Amir  Umr,  who  had  previously  written  another 
explanatory  gloss  of  the  same  work,  and  entitled  it  the  Ghayat 
al-Bayan.  The  Eifayah  was  finished  in  A.H.  747  (A.D.  1346), 
and,  besides  the  author's  oiim  observations,  gives  concisely 
the  substance  of  other  Commentaries. 

The  original  text  of  the  Eifayah,  accompanied  by  that  of 
the  Hidayah,  has  been  published  as  mentioned  above. 

The  Fath  al-Eadir  lil-Aajiz  al-Fakir,  by   Eamal  ad-Din 


>  Haj.  Ehalf.  Tom.  IV.  p.  269. 

Inayah,  a  Commentaiy  on  the  Hidayah ;  a  work  on  Mohammedan  Law 
compiled  by  Muhammad  Akmuloodeen,  Ibn  Muhmood,  Ibn  Ahmudonil 
Httnofee;  edited  by  Moonshee  Ramdban  Sen.  4  Vols.  4to.  Calcutta, 
1837. 
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Muhammad  as-Siwasi,  commonly  called  Ibn  Hammam,  who  died 
in  A.H.  861  (A.D-  1456),  is  the  most  comprehensive  of  all  the 
comments  on  the  Hiddyah,  and  includes  a  collection  of  decisions 
which  render  it  extremely  useful.  ^ 

The  Wafi  by  Abu  al-Barakat  Abd  Allah  Ben  Ahmad,  com- 
monly called  Hafiz  ad- Din  an-Nasaf  i,  and  its  Commentary,  the 
Kafi,  by  the  same  author,  are  works  of  some  authority.  An- 
Nasafi  died  in  A.H.  710  (A.D.  1310). 

An-Nasafi  is  also  the  author  of  the  Kanz  adj)aka'ik\  a  book 
of  great  reputation,  principally  derived  from  the  Wafi,  and 
containing  questions  and  decisions  according  to  the  doctrines 
of  Abu  Hanifah,  Abu  Yusuf,  the  Imam  Muhammad,  Zufar, 
Ash-Shafii,  Malik,  and  others.  Many  Commentaries  have  been 
written  on  this  work :  the  most  famous  is  the  Bahr  ar-Raiik, 
which  may,  indeed,  almost  be  said  to  have  superseded  it  in 
India.  The  Bahr  ar-Eaik  is  by  Zain  al-Aabidin  Ben  Nujaim 
al-Misri,  who  died  in  A.H.  970  (A.D.  1562).^  He  left  his  work 
incomplete  at  his  death,  but  it  was  finished  by  his  brother, 
Siraj  ad-Din  Umr,  who  also  wrote  another  and  inferior  Com- 
mentary on  the  same  work,  entitled  the  Nahr  al-Faik. 

The  Tabyin  al-Hakaik*,  which  is  another  Commentary  on 
the  Kanz  ad-Dakaik,  was  composed  by  Fakhr  ad-Din  Abu 
Muhammad  Ben  Ali  az-Zailaii,  who  died  in  A.H.  743  (AD. 
1342),  and  is  in  great  repute  in  India,  on  account  of  its 
upholding  the  doctrines  of  the  Hanafi  sect  against  those  of 
the  followers  of  Ash-Shafii. 

Two  other  Commentaries  on  the  Kanz  ad-Dakaik  deserve 
mention :  one  is  called  the  Ramz  al-Hakaik,  and  is  by  Badr 
ad-Din  Mahmud  Ben  Ahmad  al-Aaini,  who  died  in  A.H.  855 
(A.D.  1451)*;  the  other  is  the  Matlab  al-Fai'k  by  Badr  ad-Din 
Muhammad  Ben  Abd  ar-Rahman  ad-Dairi^:  the  latter  is  much 
esteemed  in  India. 

The  Wikayah  which  was  written  in  the  seventh  century  of 


»  H4j.  Khalf.  Tom.  V.  p.  249.  *  H4j.  Khalf.  Tom.  V.  p.  250. 

8  Ibid.  *  Ibid. 

^  Haj.  Khalf.  Tom.  Y.  p.  252.     Harington  seems  to  confound  these  two 
Commentaries.     Har.  Anal.  p.  238  and  note.  2d.  edit. 
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the  Hijrah,  by  Burhan  ash-Shariyat  Mahmud,  as  an  introduc- 
tion to  the  study  of  the  Hidayah,  has  been  comparatively 
eclipsed  by  its  Commentary,  the  Sharh  al-Wik4yah,  by  Ubaid 
AUah  BenMasuud,  who  died  in  A.H.  750  (A.D.  1349):  this 
author's  work  combines  the  original  text  with  a  copious  gloss 
explanatory  and  illustrative.  Both  the  Wikayah  and  the  Sharh 
al-Wik&yah  are  used  for  elementary  instruction  in  the  J|Tiiha.xn- 
madan  Colleges.  Other  Comments  on  the  Wikayah  exist,  but 
they  are  of  no  great  note. 

The  Sharh  al-Wikayah  has  been  printed  and  published  at 
Calcutta.^ 

The  JiFikay^  is  another  elementary  law  book  well  known  in 
India,  and  is  by  the  author  of  the  Sharh  al-Wikayah :  it  is 
sometimes  called  the  Mukhtasar  al-Wikayah,  being,  in  fact,  an 
abridgement  of  that  work. 

The  original  Arabic  text  of  the  Mukhtasar  al-Wikayah, 
was  printed  and  published  at  Easan  in  the  year  1845.^ 

Three  Comments  on  the  Nikayah  are  much  esteemed :  they 
were  written  respectively  by  Abu  al-Makarim  Ben  Abd 
Allah  in  A.H.  907  (A.D.  1501),  Abu  All  Ben  Muhammad 
al-Birjindi  in  A.H.  935  (A.D.  1528),  and  Shams  ad-Din 
Muhammad  al-Khurasani  in  A.H.  941  (A.D.  1534). 

The  Ashbah  wa  an-Nazair  is  also  an  elementary  work  of 
great  reputation  by  Zain  al-Aabidin,  the  author  of  the  Bahr 
ar-Raik  already  mentioned.  Haji  Khalfah  speaks  of  this 
work  in  high  terms,  and  enumerates  several  Appendices  to  it 
that  have  been  composed  at  diflFerent  times.^ 

The  original  text  of  the  Ashbah  wa  an-Nazair  was  pub- 
lished at  Calcutta  in  the  year  1826,  edited  by  Ramdhan 
Sen*;    and  was  again  printed   at   the  same  place,  together 


'  *i6jj\  - -S»  4to.  Ca!c.  N.D. 

«  *>Sj)\  yiC^    Kasan,  A.H.  1261  (A.D.  1845). 

» Haj.  Khalf.  Tom.  I.  p.  309. 

*  p\iflu)^  ,  jU-J>^\  Al-Ashbaho  wa  al-Nazair,  a  Treatise  on  Mohamme- 
dan law,  originaUj  compiled  by  Zein  al-Abdin  Ibne  Najim,  edited  by 
Honshi  Ramdhan  Sen.  4to  Calc.  1826.  • 
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with  a  Commentary  by  Ahmad  Ben  Muhammad  al-Hamawi 
in  1844.1 

There  is  a  law  treatise  entitled  Nur  al- Anwar  fi  Sharh  al- 
Mandr,  by  the  Shaikh  Jun  Ben  Abi  Sayyid  al-Makki :  it  was 
published  at  Calcutta  in  the  year  1819.^ 

A  small  tract  on  the  sources  of  the  law,  entitled  the  Usui 
ash-Shashi,  together  with  an  explanatory  Commentary,  was 
printed  in  lithography,  at  Delhi,  in  the  year  1847.' 

These  are  the  principal  law-books  of  the  third  class  that  are 
known,  and  are  of  authority  among  the  SunniFof  tEeTlanafi 
sect  in  India;  but,  as  may  be  imagined,  it  is  only  a  few  of  these 
that  are  quoted  in  the  Courts;  the  Hidayah  and  its  com- 
ments,  illustrated  by  the  books  of  J^atawa,  generally  sufficing 
to  satisfy  the  Judges,  and  to  oflFer  sufficient  grounds  on  which 
to  base  a'^ecision.'^ 

Many  works  according  to  the  doctrines  of  Abu  Hanffah 
have  been  written,  and  are  received  as  authorities  in  the  Turk- 
ish empire.  These  I  apprehend  would  be  admissible  if  quoted 
in  our  Courts  ii^  India  where  the  parties  to  a  suit  are  of  the 
Hanafi  persuasion. 

The  most  celebrated  of  these  is  the  Multaka  al-Abhar,  by  the 
Shaikh  Ibrahim  Ben  Muhammad  al-Halabi,  who  died  in  A.H. 
956  (A.D.  1549).  This  work,  which  is  an  universal  code  of 
Muhammadan  law,  contains  the  opinions  of  the  four  chief  Muj- 
tahid  Imams,  and  illustrates  them  by  those  of  the  principal 
jurisconsults  of  the  school  of  Abu  Hanlfah.     It  is  more  fre- 


4to  Calcutta,  A.H.  1260  (A.D.  1844). 
*j\X\  ^  iSj^^^^ji^     ^^^-  Calcutta,  1819. 
'  ^Vi3\  J^b  ^yj^\  U^\  V^    8vo.    Dehli,  A.H.  1264  (A.D. 

1847> 
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quentlj  referred  to  as  an  authority  throughout  Turkey,  than 
any  other  treatise  on  jurisprudence.^ 

The  Multaka  al-Abhar  was  published  in  the  original  Arabic, 
at  Constantinople,  in  A.U.  1251  (A.D.  1835)^;  and  a.Com- 
mentary  on  it,  entitled  the  Majmaa  al-Anhar,  by  Abd  ar- 
Rahman  Ben  Shaikh  Muhammad,  commonly  known  by  the 
name  of  Shaikh  Zadah,  was  published  at  the  same  metropolis, 
in  A.  H.  1240  (A.D.  1824).»  A  Turkish  translation,  ac- 
companied by  a  copiMentary  by  Muhammad  Mavku&ti,  called 
after  his  name,  Al-Maykufati^  appeared  at  Bulak,  in  the 
year  1 838.  The  Multaka  has  been  also  translated,  in  a  great 
part,  into  French,  and  constitutes  the  basis  of  D'Ohsson^s  mag- 
nificent work  on  the  Ottoman  Empire. 

The  Durar  al-Hukkam,  by  Mulla  Khusrii,  who  died  in  A.H. 
885  (A.D.  1480),  is  a  Commentary  upon  a  law  treatise  by  the 
same  author,  entitled  the  Ghurar  al-Ahkam.  Mulla  Ehusru, 
who  is  one  of  the  most  renowned  of  the  Turkish  juriscon- 
sults, completed  his  work  in  A.H.  883  (A.D.  1478).  It  is 
very  voluminous,  and,  as  an  authority,  is  second  only  to  the 
Multaka  al-Abhar,  which  is  preferred  to  it  chiefly  on  accoimt 
of  its  comparative  brevity.* 

The  text  of  the  Durar  al-Hukkam  was  published  at  Constan- 
tinople in  the  year  1844.^  A  Turkish  translation  of  this 
Commentary,  accompanied  by  the  Arabic  text  of  the  Ghurar 
al-Ahkam,  appeared  previously,  at  the  same  place,  in  the  year 
1842.'' 


>  D'Ohseon,  Tableau  General  de  TEmpire  Othoxnan.    Tome  I.  Introd. 
SectllL 
^j\^\  Jci.    4W.  Constantinople,  A.H.  1261  (A.D.  1836). 
jV^^  i^  4to.  Constantinople,  A.H.  1240  (A.D.  1824). 

*  J*yA^     ^^*^*^-  ^^^  -^•^-  ^2S4  (1838). 
'  Journal  Asiatique,  4**  86ne.    Tome  III.  p.  216. 

•^\U''^\jjP  ^Ji»  J  r^J^    ^^'  Constantinople,  A.H.  1260  (A.D. 

1844). 

T  ^\J^^\  jjP  -  J»  ^j  aKU  jjA  aJ^y    Folio.    CJonstantinople,  A.H. 

1268  (A.D.  1842). 
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A  tract  on  Penal  Laws,  in  Turkish,  was  published  at  Con- 
stantinople, in  A.H.  1254  (A.D.  1838):  it  is  entitled  Eanun 
Nameh-i  Jaza.^  The  penal  clauses  in  the  Khatt-i  Sharif  have 
been  twice  printed;  once  in  Turkish^  published  at  Constanti- 
nople in  1841 ;  and  again  in  Turkish,  with  a  German  translation 
by  Petermann',  published  at  Berlin  in  the  following  year. 

It  will  be  unnecessary  to  dwell  at  any  length  upon  the  books 
which  have  been  composed  according  to  the  doctrines  of  the 
tiu^  other  principal  Sunni  sect8. 

I  have  already  mentioned,  that  the  sect  founded  by  Malik 
Ben  Anas  is  not  known  to  prevail  in  any  part  of  India;  but  the 
student  of  Muhammadan  law  will  consult  with  interest  two 
treatises  which  have  lately  appeared  in  France  on  the  Maliki 
doctrines. 

The  first  of  these  was  published  in  1842,  by  M.  Vincent.* 
It  contains  a  short  account  of  the  origin  of  the  Maliki  doctrine, 
principally  derived  from  Al-Makrizi^  a  description  of  the  most 
noted  works  treating  of  that  doctrine  ^  and  a  translation  of 
the  chapter  on  Criminal  Law,  taken  from  the  Bisalah  of  Abii 
Muhammad  Abd  Allah  Ben  Abu  Zaid  al-Eairuwani.'^  The 
preliminary  matter  in  M.  Vincent's  treatise  is  very  interesting. 

The  second,  which  is  a  French  translation,  by  M.  Perron,  of 
the  Muktasar  of  Khalil  Ibn  Ishak,  is  now  in  progress :  two 
volumes  have  already  appeared,  and  were  published,  respectively, 
in  the  years  1848  and  1849.®     The  Mukhtasar  is  a  work  pro- 


'  ^]y>^  '«M»U  ^^y\i    8vo.    Const.  A.H.  1264  (A.D.  1839). 

*  lJ^  )^  C^jyo    Const  A.H.  1251  (\.D.  1841.) 

'  Beitrage  zu  einer  Geschichte  der  neuesten  Refonnen  des  osmanischen 
Reiches,  enthaltend  den  Hattischerif  von  Gulhaney  den  Ferman  von  21 
Nov.  1839  und  das  neueste  Strafgesetzbuch,  tiirkisch  und  deutsch,  in  Yer- 
bindung  mit  Ramis  Effendi  herausgegeben  von  J.  H.  Petermann.  8to. 
Berl.  1842. 

^  Etudes  sur  la  Loi  Musulmane  (Rit  de  Malek)  Legislation  Criminelle. 
Par  M.  B.  Vincent.    8vo.   Paris.  1842. 

5  Ibid.  p.  13.  « Ibid.  p.  31.  ^  Ibid.  p.  63. 

*  Precis  de  Jurisprudence  Musulmane  selon  le  Rite  M&16kite.  Par 
Khalil  Ibn  Isbak.  Traduit  de  I'arabe  par  M.  Perron.  Paris.  Imp.  8to. 
Tomes  I.  et  II.    1848—49. 
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fessedlj  treatmg  of  the  law  according  to  the  Maliki  doctrines. 
M.  Perron's  version  has  been  undertaken  by  order  of  the  French 
Groyemment,  for  the  especial  use  of  those  who  are  employed  in 
the  administration  of  justice  in  Algeria,  and  is  the  more  valu- 
able, as  the  translator  has  not  confined  himself  to  a  bare  trans- 
lation of  the  original  text,  but  has  illustrated  all  the  obscure 
passages  by  introducing  explanations  from  the  different  com- 
mentators on  the  work.  When  finished,  it  will  present  the  first 
complete  translatio^  of  a  general  treatise  on  Muhanunadan 
jurisprudence  that  has  as  yet  appeared.  The  typographical 
excellence  of  the  volumes,  combined  with  their  lowness  of  price, 
do  honour  to  the  liberaUty  of  the  French  Government. 

The  works  of  MM.  Vincent  and  Perron  are  peculiarly  worthy 
of  notice  as  being  the  first,  and  indeed  the  only  ones,  devoted 
to  the  explanation  of  the  Sunni  doctrines  other  than  those  of  Abu 
Hanifah,  that  have  been  published  in  any  European  language. 

Ash-Shafii,  the  third  of  the  chief  Mujtahid  Imams^  and  the 
preceptor  of  Ibn  Hanbal,  besides  the  works  on  the  traditions 
already  noticed,  is  said  to  have  composed  a  most  excellent 
treatise  on  jurisprudence,  entitled  Al-Fikh  al-Akbar;  but  it 
bas  been  questioned  whether  he  was  the  author.^  Abu  Ibrahim 
Ismaul  Ben  Yahya  al-Muzaid,  who  was  a  distinguished  disciple 
of  Ash-Shafii,  and  a  native  of  Egypt,  was  the  most  celebrated 
amongst  that  doctor^s  followers  for  his  acquaintance  with  the 
legal  system  and  juridical  decisions  of  his  preceptor,  and  for 
his  knowledge  of  the  traditions.  Amongst  other  works,  he 
wrote  the  Mukhtasar,  the  Mansur,  the  Rasail  al-Muatabira, 
and  the  Kitab  al  Wasaik.  The  Mukhtasar  is  the  basis  of 
all  the  treatises  composed  on  the  legal  doctrines  of  Ash-Shafii, 
who  himself  entitled  Al-Muzani  'i  the  champion  of  his  doctrine." 
Al-Muzani  died  in  A.H.  264  (A.D.  877).^ 

The  writings  of  the  followers  of  Ibn  Hanbal  are  few  in 
number,  and  it  will  be  needless  to  mention  any  of  them  in 
this  place,  as  they  are  never  quoted  in  India,  where  his  sect  is 
not  found  to  prevail. 


1  Haj.  Khalf.  Tom.  lY.  p.  4S0. 

«  Ibn  Khali.    Vol.  I.  p.  200.    H4j.  Khalf.  Tom.  V.  p.  459. 
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The  Shiah  works  of  the  third  class  are,  perhaps,  not  so 
numerous  in  proportion  to  those  of  the  Sunnis,  as  are  their 
works  on  the  traditions,  the  writers  of  the  Shiah  sects  haying 
expended  more  labour  upon  theological  controversy,  and  that 
portion  of  the  law  immediately  connected  with  the  doctrines  of 
their  &ith  and  their  religious  obseryances,  than  upon  those 
branches  which  treat  of  civil  and  criminal  jurisprudence.  The 
materials  for  a  description  of  this  class  of  law-books  are  scanty. 
Nur  Allah  gives  little  more  than  their  names,  which,  as  is 
most  frequently  the  case  with  regard  to  the  titles  of  oriental 
works,  aflFord  scarcely  any  information  as  to  their  nature: 
in  addition  to  this,  MSS.  of  Shi&h  law-books  are  rarely  to  be 
met  with  in  any  of  our  libraries. 

Abd  Allah  Ben  All  al-Halabf  was  one  of  the  first  writers  on 
Shi4h  jurisprudence  as  he  was  amongst  the  earliest  compilers 
of  the  traditions  of  that  sect.  It  does  not  appear,  however, 
that  any  of  his  legal  compositions  are  extant. 

Yunas  Ben  Abd  ar-Rahman  al-Yuktaini,  who  has  been 
spoken  of  as  a  writer  on  traditions,  composed  a  number  of  law 
treatises  of  the  present  class.  The  most  famous  is  entitled  the 
Jamia  al-Kabir. 

Abu  al-Hasan  All  Ben  al-Husain  al-Euml,  commonly  called 
Ibn  Babawiyah,  who  died  in  A.H.  329  (A.D  940),  was  the  author 
of  several  works  of  note,  one  of  which  is  called  the  Eitab  ash- 
Sharaia.  This  writer  is  looked  upon  as  a  considerable  autho- 
rity, although  his  fame  has  been  almost  eclipsed  by  his  more 
celebrated  son,  Abii  Jaafar  Muhammad,  already  mentioned  as  a 
traditionist.  When  these  two  writers  are  quoted  together,  they 
are  called  the  two  Saduks.  The  best  known  of  the  law-books 
of  the  present  class,  composed  by  Abu  Jaafar,  is  the  Maknaa 
ft  al-Fikh.  Abu  Jaafar  is  said  to  have  written  in  all  one 
hundred  and  seventy-two  works,  and  to  have  been  especially 
skilled  in  Ijtihad. 

Abu  Abd  Allah  Muhammad  Ben  Muhammad  an-Kuam4ni, 
surnamed  the  Shaikh  Mufid  and  Ibn  Muallim,  was  a  renowned 
Shiah  lawyer.  Abii  Jaafar  at-TusI  describes  him  in  the  Fihrist 
as  the  greatest  orator  and  lawyer  of  his  time,  the  most  eminent 
Muj  tabid,  the  most  subtle  reasoner,  and  the  chief  of  all  those  who 
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delivered  Fatwas.  Ibn  Easir  ash-Shami  relates,  that  when  he 
died — ^an  event  which  took  place  in  A.H.  413,  or,  as  some  say, 
in  416  (A.D.  1022—1025) — Ibn  an-Nakib,  who  was  one  of  the 
most  learned  of  the  Sunni  doctors,  adorned  his  house,  told  his 
followers  to  congratulate  him,  and  declared,  that  since  he  had 
Uved  to  see  the  death  of  the  Shaikh  Mufid  he  should  himself 
leave  the  world  without  regret.  The  Shaikh  Mufid  is  stated  to 
have  written  two  hundred  works,  amongst  which,  one  called  the 
Irshad  is  well  known.  These  are  all  enumerated  in  the  Majdlis 
al-Muminin,  on  the  authority  of  the  Shaikh  Najashi.  When 
the  Shaikh  Mufid  is  quoted  in  conjimction  with  Abu  Jaafar 
at-Tusi  they  are  spoken  of  as  the  two  Shaikhs. 

Abu  Jaafar  Muhammad  at-Tusi,  who  has  been  already  no- 
ticed as  a  writer  on  biography,  a  commentator  on  the  Koran, 
and  one  of  the  most  distinguished  of  the  Shiah  compilers  of 
traditions,  is  also  of  the  highest  authority  as  an  author  of  the 
present  class  of  law-books.  His  chief  works  are  the  Mabsut 
and  the  Ehil&i^  which  are  held  in  great  estimation,  as  are  also 
the  Kihayah  and  the  Muhit,  by  the  same  author.  The  Risa- 
lat-i  Jaa&riyah  is  likewise  a  legal  treatise  by  At-Tusi  which  is 
frequently  quoted. 

The  most  generally  known  of  all  the  Shi&h  lawyers  is  the 
Shaikh  Najm  ad-Din  Abu  al-Easim  Jaafar  Ben  Muayyid  al- 
Hilli,  commonly  called  the  Shaikh  Muayyid.  He  died  in  A.H. 
676  (A.D.  1277).  His  great  work,  the  Sharaia  al-Islam,  is 
more  universally  referred  to  than  any  other  Shiah  law-book, 
and  is  the  chief  authority  for  the  law  of  the  Indian  followers  of 
Ali. 

The  original  text  of  the  Sharaia  al-Islam  was  edited  in  Cal- 
cattSLy  by  Maulavi  Sayyid  Aulad  Husain  and  Maulavi  Zahur 
All,  and  published  in  the  year  1839.^ 

4.  valuable  and  voluminous  Commentary  upon  the  Sharaia 


^i  ^^\3\  ^\  j5^^    The  Sharaya  ool  Isldm,  a  treatise  "on  lawful 

and  forbidden  things,"  by  Abool  Kasim  of  Hoolla.    Edited  by  Moolvee 
Seyud  Oulad  Hosem  and  Moolvee  Zuhoor  Ulee.     4to.     Calcutta,  1899. 


CClxXviii  INTRODUCTION. 

al-Isl&m,  entitled  the  Masalik  al-Afh&m,  was  written  by  Zain 
ad-Din  Ali  as-Saili,  commonly  called  the  Second  Sahid. 

Yahya  Ben  Ahmad  al-Hilli,  who  was  celebrated  for  his 
knowledge  of  traditions,  and  who  died  in  A.H.  679  (A.D,  1280), 
is  well  known  apiongst  the  Imamlyah  sect  for  his  works  on 
jurisprudence.  The  Jamia  ash-Sharsaa  and  the  Mudkhal  dar 
Usul-i  Fikh  are  in  the  greatest  repute. 

The  Shaikh  al- Allamah  Jamal  ad-Din  Hasan  Ben  Yusuf  Ben 
al-Mutahhir  al-Hilli  is  called  the  chief  of  the  lawyers  of  HilM. 
He  has  been  already  mentioned  as  the  author  of  the  Ehulasat 
al- Akwdl ;  nor  is  his  name  second  to  any  other  as  a  writer  of 
the  present  class  of  Shiah  law-books,  his  legal  works  being  very 
numerous,  and  frequently  referred  to  as  authorities  of  undisputed 
merit.  The  most  feimous  of  these  are  the  Talkhis  al-Miram,  the 
Ghayat  al- Ahkam,  and  the  Tahrir  al- Ahkam,  which  last  is  a  justly 
celebrated  work.  The  Mukhtalaf  ash-Shiah  is  also  a  well- 
known  composition  of  this  great  lawyer;  and  his  Irshad  al- 
Azhan  is  constantly  quoted  as  an  authority,  under  the  name  of 
the  Irshad-i  Allamah. 

The  Jamia-i  Abbasi  is  a  concise  and  comprehensive  treatise 
on  Shi4h  law,  in  twenty  books.  ^  It  is  generally  considered  as 
the  work  of  Baha  ad-Din  Muhammad  Admili,  who  died  in  AH. 
1031  (A.D.  1621);  but  that  lawyer  only  lived  to  complete  the 
first  five  books,  dedicating  his  work  to  Shah  Abbas  11.  The 
remaining  fifteen  books,  as  I  have  ascertained  from  a  MS. 
preserved  in  the  Badcliffe  Library  at  Oxford^  and  forming  part 
of  the  collection  procured  in  the  Bast  by  Mr.  James  Fraser*, 
were  subsequently  added  by  Nizam  Ibn  Husain  as-Sawai.  This 
fact  is  not  mentioned  in  the  only  other  MS.  of  the  entire  work 
which  I  have  met  with ;  but  in  the  Fraser  MS.,  which  com- 
prises two  volimies,  the  first  containing  the  first  five  books, 
there  is  a  distinct  Preface  to  the  sixth  book,  where  it  is.ex- 


'  This  work  mast  not  be  confounded  with  another  under  the  same  title, 
which  is  an  abridgement  of  the  Fat4wa-i  Muhammadi  bj  Abd  ar-Rahman 
Abbds,  and  is  dedicated  to  Tipu  Soltdn.  See  Stewart's  Catalogue  of  the 
Library  of  Tippoo  Sultan,  p.  157,  No.  XCIII. 

2  MS.  I.  4—25.  And  see  Eraser's  Catalogue  at  the.  end  of  his  Hfatory 
of  Nadir  Shdh,  p.  32.    8vo.     Lond.  1742. 
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pressly  stated;  and  it  is  corroborated  by  the  existence  of  a 
MS.  in  the  Library  of  the  East-India  Company  \  which  contains 
the  first  five  books  only  of  the  Jamia-i  Abbasi,  illustrated  with 
notes,  forming  a  perpetual  commentary,. taken  from  the  princi- 
pal Shiah  law  authorities,  by  Izz  ad-Din  Muhammad  Ben  Mir 
Abu  al-Husaini  al-Musawi,  who  entitled  his  work  the  Majmua-i 
Izdiyad. 

Two  more  modem  Shiah  works  of  the  present  class  are 
deserving  of  notice :  these  are,  the  Mufatih,  by  Muhammad  Ben 
Murtaza>  sumamed  Muhsan,  and  a  Commentary  on  that  work 
by  his  nephew,  who  was  of  the  same  name,  but  sumamed  Hadi. 
The  Mukhtasar-i  Nafia  is  a  Sluah  law  treatise  very  frequently 
quoted,  but  I  have  not  been  able  to  discover  the  name  of  its 
author. 

A  general  digest  of  the  Imamiyah  law  in  temporal  matters 
was  compiled  under  the  superintendence  of  Sir  WiUiam  Jones, 
the  text  of  which  still  remains  in  MS.     The  first  portion  of  this 
Digest  was  translated  by  Colonel  Baillie^  who  introduced  some 
valuable  additions,  particularly  the  ninth  and  tenth  books, 
which  are  translated  from  the  Tahrir  al-Ahkam  of  Allamah 
al-Hilli.     It  is  greatly  to  be  regretted  that  this  work  was  not 
completed,  and  that  the  Preliminary  Discourse  promised,  and 
so  frequently  referred  to  by  the  translator  in  the  first  volume,  was 
never  published,  as  there  can  be  no  doubt  that  Colonel  BaUlie's 
extensiye  knowledge  and  means  of  acquiring  information  on  the 
subject  would  have  supplied  the  numerous  and  unavoidable  defi- 
ciencies of  the  present  imperfect  sketch  of  the  authorities  of 
Shi&h  law. 

IV.  The  works  which  treat  separately  and  especially  of  the 
Ilm  al-FaraiZy  or  science  of  dividing  inheritances,   are  not 

>  MS.  No.  1960. 

*  A  Digest  of  Mohammudan  Law,  according  to  the  tenets  of  the  twelve 
ImaniB^  compiled  under  the  superintendence  of  Sir  William  Jones,  extended 
80  as  to  comprise  the  whole  of  the  Imameea  code  of  jurisprudence  in  temporal 
matters^  and  translated  from  the  original  Arahic,  hj  order  of  the  Supreme 
Government  of  Bengal,  hj  Captain  John  Baillie.  In  4  Vols.  Vol.  I.  (all 
published).    4to.    Calcutta,  1805. 
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numerous  in  India,  the  Sir&jiyah,  and  its  Commentary  the 
Shariftyah,  being  ahnost  the  only  books  on  the  subject  referred 
to  by  the  lawyers  of  the  Hanafi  school 

Abu  Saad  Zaid  Ben  Sabit,  one  of  Muhammad's  Ansars,  or 
allies,  who  died  at  Madinah  in  A.H.  54  (A.D.  673),  is  the 
earliest  authority  on  the  Ilm  al-Faraiz,  and  may  be  called  the 
fiither  of  the  law  of  inheritance.  Muhanmiad  is  reported  to 
have  said  to  his  followers,  ^'  The  most  learned  among  you  in 
the  laws  of  heritage  is  Zaid'';  and  the  Ehali£Eths  Omar  and 
Othman  considered  him  without  an  equal  as  a  Judge,  a  juris- 
consult, a  calculator  in  the  division  of  inheritances,  and  a  reader 
of  the  Koran. ^ 

A 

The  Imam  MuwaflSk  ad-Din  Abi  Abd  Allah  Muhammad 

A 

Ben  All  ar-Bahabi,  sumamed  Ibn  al-Mutakannah,  wrote  a 
short  treatise,  entitled  the  Bighyat  al~Bahis,  consisting  of  me- 
morial verses,  which  are  nearly  unintelligible  from  their  con- 
ciseness, and  which  give  an  epitome  of  the  law  of  inheritance 
according  to  the  doctrine  of  Zaid  Ben  Sabit.  This  doctrinCi 
which  was  partly  exploded  by  Abu  Hani&h,  is  still  looked 
upon  with  respect  by  all  writers  on  Farai'z :  it  cannot,  how- 
ever, be  said,-  so  far  as  we  know,  to  belong  to  any  particular 
sect,  unless,  indeed,  it  be  that  of  Ash-Shafii,  who,  it  seems,  took 
Zaid  Ben  Sabit  for  his  chief  guide.  For  this  reason  I  place  the 
Bighyat  al-Bahis  as  the  first  in  order  of  these  separate  works 
on  the  Ilm  al-Far&i'z,  although  I  have  not  been  able  to  ascertain 
the  period  when  its  author  flourished. 

Sir  William  Jones  published  the  text  of  the  Bighyat  al-B&his, 
accompanied  by  a  literal  translation,  which  is  almost  as  obscure 
as  the  original.*  In  the  Preface  to  this  work  the  learned  trans- 
lator falls  into  error,  by  stating,  that  as  the  author  "  was  himself 
an  Imam,  his  decisions  on  that  account  are  considered  binding 
by  the  sect  of  Ali,  which  the  Indian  as  well  as  the  Persian 


'  De  Slane  in  Ibft  KhaU.  Vol.  I.  p.  372,  note  2.    An-Nawa^i,  p.  T  ^  V 
^  (.1,A>-\J\  iZifjjO    The  Mohammedan  Law  of  Succession  to  the  Property 
of  Intestates,  in  Arabick ;  with  a  Verbal  Translation   and  Explanatory 
Notes.     By  William  Jones,  Esq.    4to.  Lond.  1782.     Sir  William  J<mes's 
Works,  Vol.  III.  p.  467.    4to.  Lond.  1799. 
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Mahomedans  profess/'^  Now,  setting  aside  the  fact  that  the 
SMah  faith  has  never  at  any  time  had  great  weight  in  India^ 
where,  even  at  Lakhnan,  'Hhe  seat  of  heterodox  Majesty 
itself"'  the  tenets  of  the  Sunnis  are  adhered  to^  the  mere 
circumstance  of  Ibn  al-Mutakannah  being  denominated  ^^  Al- 
Imam,''  would  be  in  itself  sufficient  to  prove  that  he  ^as 
not  a  Shiah  writer,  since  that  title,  as  we  have  seen,  is  con- 
sidered by  the  Shiahs  to  be  sacred,  and  is  never  applied  by 
them  to  any  other  than  Ali  and  his  immediate  descendants. 
Moreover,  the  8th,  9th,  and  10th  pages  of  the  Bighyat  al- 
Bahis^  if  they  can  be  construed  to  mean  any  thing,  seem  to 
point  at  the  doctrine  of  the  Increase — a  doctrine  whic^  is  jiot 
admitted  by  the  Shi&h  lawyers. 

The  highest  authority  on  the  law  of  inheritance  amongst 
the  Sunnis  of  India  is  the  Sirajiyah,  which  is  sometimes  called  - 
the^  Faraiz  as-Sajawandi,  and  was  composed  by  Siraj  ad-Din 
Muhammad  Ben  Abd  ar-Rashid  as-Sajawandi,  but  at  what 
precise  time  is  uncertain.  The  Sirajlyah  has  been  commenttd 
upon  by  a  vast  number  of  writers,  upwards  of  forty  being 
enumerated  in  the  Eashf  az-Zun(in.^  The  most  celebrated  of 
these.  Commentaries,  and  the  one  most  generally  employed  to 
explain  the  text,  is  the  Sharifiyah  by  Sayyid  Sharif  Ali  Ben 
Muhammad  al-Jurjani,  who  died  in  A.H.  814  (A.D.  1411).^ 

The  original  text  of  the  Sirajiyah,  together  with  that  of  the 
Sharifiyah  was  published  in  Calcutta  in  A.H.  1245  (A.D. 
1829).^  A  Persian  translation  of  the  Sirdjiyah  and  Shari- 
fiyah, by  Maulavi  Muhammad  Bashid,  was  made  by  order  of 
Warren  Hastings,  in  pursuance  of  his  plan  for  rendering  the 
native  laws  accessible  to  those  to  whom  the  administration  of 
justice  was  entrusted;   and  although  Sir  William  Jones  has 


>  Sir  W.  Jones'  Muhammadan  Law  of  Succession,  Preface. — Sir  W. 
Jones'  Works,  Vol.  III.  p.  470.    4to.  Lond.  1799. 

*  Macnaghten,  Principles  and  Precedents  of  Mooh^mmudan  Law,  Pre- 
face, p.  xii. 

»  Sir  W.  Jones'  Works,  Vol.  III.  p.  499,  et  seq.    4ta  Lond.  1799. 

*  Hdj.  Khalf.  Tom.  IV.  p.  399.  *  H4j.  Khalf.  Tom.  IV.  p.  401. 

*  i/.)3j^^  U^.l;ft5<    S'o-  Calc.  A.H.  1245  (A.D.  1829). 
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spdken  in  terms  of  disparagement  of  this  translations  it  bears 
testimony  to  the  active  interest    taken    by  the    illustrious 
Govemor-Greneral  in  the  welfare  and  happiness  of  the  Musul- 
(pltn  portion  of  the  population  of  India.     The  text  of  this  Per- 
sian version  Tjas  published  in  Calcutta  in  the  year  1812^  by 
Mlihamm%(^  B^hid.    The  text  and  translation  of  the  Sirdjiyah, 
togethoB  -wifh  an  abstract  of  the  Sharitiyah,  published  by  Sir 
William  Jones,  are  well  known.'     The  learned  Judge  has 
executed  his  task  with  his  accustomed  ability ;  but  although 
he  blames,  with  apparent  reason,  the  diffuseness  of  the  Persian 
translator,  it  may  be  doubted  whether  he  himself  has  not  erred  in 
the  opposite  extreme.     Mr.  Neil  Baillie  has  well  observed  of  Sir 
William  Jones'  translation :  "  The  Sirajiyyah  is  very  brief  and 
abstruse ;  and,  without  the  aid  of  a  Commentary,  or  a  living 
teacher  to  unfold  and  illustrate  its  meaning,  can  with  difficulty 
be  understood  even  by  Arabic  scholars.     It  is  therefore  not  a 
matter  of  surprise  that  its  translation  by  Sir  William  Jones 
should  be  almost  unknown  to  English  lawyers,  and  be  perhaps 
never  referred  to  in  His  Majesty's  Supreme  Courts  of  Judica- 
ture in  India.     With  the  assistance  of  the  Shureefeea,  it  is 
brought  within  the  reach  of  the  most  ordinary  capacity ;  and 
if  the  abstract  translation  of  that  Commentary,  for  which  we 
are  also  indebted  to  Sir  William  Jones,  had  been  more  copious, 
nothing  further  would  have  been  requisite  to  give  the  English 
reader  a  complete  view  of  this  excellent  system  of  inheritance."* 
Mr.  Baillie  himself  subsequently  supplied  this  desideratum  by 
his  admirable  treatise  on  the  law  of  Muhammadan  Inheritance, 
which  will  be  noticed  hereafter  in  speaking  of  the  European 
works  on  the  Musuhnan  law.     Until  the  appearance  of  this 
last  treatise.  Sir  William  Jones'  translation  of  the  Sirajfyah 


1  Sir  W.  Jones'  Works,  Vol.  III.  p.  508.  4to  Lond.  1799. 

8vo.  Calc.  A.H.  1227  (A.D.  1812). 

'  Al-Sirdjiyyah,  or  the  Mohammedan  Law  of  Inheritance,  with  a  Com- 
mentary by  Sir  William  Jones.  Fol.  Calcutta,  1792.  (Text  and  Trans- 
lation).    Sir  W.  Jones'  Works,  Vol.  III.  p.  303.  4to  Lond.  1799. 

^  Baillie's  Moohummudan  Law  of  Inheritance^  Introduction,  p.  i. 
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-was  undoubtedly  of  considerable  utility  to  the  English  Judge, 
as  supplying  in  a  great  measure  the  omission  in  the  Hidayah ; 
but  it  has  been  quite  superseded  by  Mr.  Baillie's  clear  and 
comprehensive  exposition  of  this  intricate  and  important 
Inanch  of  the  Muhammadan  law. 

The  most  celebrated  Commentaries  on  the  Sir^iyah  lidxt 
after  the  Sharifiyah,  although  perhaps  not  muCn  known  in 
India^  may  be  here  noticed.  These  are,  that  by  Shihab  ad-Din 
Ahmad  Ben  Mahmud  as-Siwasl,  who  died  in  A.H.  803 
(A.D.  1400)^  and  which  has  a  great  and  general  reputation; 
one  by  Burhan  ad-Din  Haidar  Ben  Muhammad  al-Harawi,  who 
died  about  A.H.  830  (A.D.  1426),  which  is  femous  f<tr  being 
of  great  excellence,  though  small  in  volume^;  another  by 
Shams  ad-Din  Muhammad  Ben  Hamzah  al-Fanari,  who  died 
in  A.H.  834  (A.D.  1430),  and  whose  work  is  considered  to  be 
one  of  the  best  of  the  glosses  on  the  Sirajiyah';  and  lastly,  a 
Persian  Commentary  entitled  Al-Faraiz  at-Taji  fi  Sharh  Farai'z 
as-Siraji,  by  Abd  al-Earim  Ben  Muhammad  al-Hamadani.' 

Burhan  ad-Din  al-Marghin&ni,  the  author  of  the  Hidayah, 
also  wrote  a  work  on  Inheritance  entitled  the  Farai'z  al-tJsmani, 
which  has  been  illustrated  by  several  comments.^ 

The  Faraiz-i  Irtiziyah  is  a  concise  treatise  in  Persian  on  the 
law  of  Inheritance,  which  appears  to  be  the  principal  authority  * 
of  that  law  in  the  Dakhin^ :    its  author  is  Irtizd  Ali  Khan 
Bahadur. 

The  Far&iz-i  Irtiziyah  was  printed  at  Madras,  but  without 
a  date.^    I  have  never  been  able  to  meet  with  this  work. 

The  following  separate  treatises  on  the  law  of  Inheritance  ac- 
cording to  Ash-Shafil's  doctrine  may  be  mentioned : — Al-Faraiz 
al-Farikiyah,  by  Shams  ad-Din  Muhammad  Ben  Killayi,  who 


»  H4j.  Khalf.  Tom,  IV.  p.  400.  «  H4j.  Khalf.  Tom.  IV.  p.  401. 
»  H4j.  Khalf.  Tom.  IV.  p.  404.  *  Hdj.  Khalf.  Tom.  IV.  p.  405 
^  M.  Eng^e  8ic£  mentions  this  work  as  an  authority  amongst  the 
Shidhs  of  Pondicherry ;  but  he  has  given  extracts  from  it,  quoting  the 
opinions  of  the  Snnni  Im&ms,  which  sufficiently  prove  that  it  cannot  be 
considered  as  a  guide  by  any  of  the  true  followers  of  A  If. — See  the 
Jooinal  Asiatiqae,  3*^  S4rie.  Tome  XII.  p.  185  el  seq, 

*  9j^j\  ijol]^    Madras,  N.  D. 
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died  in  A.H.  777<A.D.  1375).  The  Faraiz  al-Fazari,  by  Burhan 
ad-Din  Abu  Isbak  al-Fazari,  commonlj  called  Ibn  Firkah,  who 
died  in  A.H.  729  (A.D.  1328).  The  Faraiz  al-Mutawalli,  by 
Abu^aiid  Abd  ar-Rahman  Ben  Mamun  al-Mutawalli,  who 
died  in  A.H.  478  (A.D.  1085);  and  the  Faraiz  al-Mukaddasi, 
by*  Abu  al-Fazl  Abd  al-Malik  Ben  Ibrahin^  al-Hamadani  al- 
Mukaddasiy  ^d  Abu  Mansur  Abd  al-Eahir  al-Baghdadi,  who 
died  respectively  in  A.H.  489  and  429  (A.D.  1095  and  1037).* 

The  earliest  treatises  on  the  Ilm  al-Faraiz  by  Shiah  writers 
appear  to  have  been  written  by  Abd  al-Aziz  Ben  Ahmad 
al-Azadi,  and  Abu  Muhammad  al-Eindi^  the  latter  of  whom 
lived  in  the  reign  of  Harun  ar-Rashid.  The  best  known  and 
most  esteemed  are  the  Ihtijaj  ash>Shiah,  by  Saad  Ben  Abd 
Allah  al-Ash&ri,  who  died  in  A.H.  301  (A.D.  913);  the  Kitab 
•  al-Mawaris,  by  Abu  al-Hasan  All  Ben  Babawiyah ;  and  the 
Hamal  al-Faraiz,  and  the  Faraiz  ash-Shariiyah,  by  the  Shaikh 
Mufid. 

Abu  Jaafar  Muhammad  at-Tusi,  who,  in  addition  to  his 
general  works  on  the  Koran,  the  Hadis,  and  jurisprudence; 
wrote  separate  treatises  on  almost  every  branch-  of  Shiah  law, 
has  left  a  work  on  Inheritance  entitled  Al-ljaz  fl  al-Farsaz. 

% 
\^  V.  Having  described  to  this  extent  the  comments  on  the 
*  Koran,  the  books  of  traditions,  and  the  gei^eral  and  particular 
treatises  on  jurisprudence  and  special  laws  of  the  different 
sects,  the  fifth  class  of  works,  which  treat  of  the  Ilm  al-Fatawa,^ 
or  science  of  decisions,  remains  to  be  noticed.  These  are  very 
numerous,  amounting  to  several  hundreds :  the  greater  portion, 
however,  are  either  unknown,  or  never  used  in  India. 

Almost  all  these  collections  have  the  title  of  Fatawa,  but 
some  appear  under  other  designations.  Some  give  the  decisions 
of  particular  lawyers,  or  those  found  in  particular  books ;  others, 
those  which  tend  to  illustrate  the  doctrines  of  the  several 
sects ;  whilst  others  again  are  devoted  to  recording  the  opinions 
of  learned  jurists,  who  were  natives  or  residents  of  certain 


»  Hdj.  Khalf.  Tom.  IV.  pp.  408.  410. 
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places,  or  lived  at  certain  times.     It  will  be  fiecessary  here  to 
mention  only  a  few  of  these  works.   ' 

The  Khulasat  al-Fatawa  by  the  Imam  Iftikhar  jd-Din 
Tahir  Ben  Ahmad  al-Bukhari,  who  died  in  A.H.  542  '(A.D. 
1147),  is  a  select  collection  of  decisions  of  ggeat  authority.^ 
Iftikhar  ad-Din  was  also  the  author  of  the  Khizans^  al-Wakil^t, 
and  the  Eitab  an-Nisab,  on  which  books  the  ^IttQdsat  was 
grounded,  and  to  which  many  subsequent  coUectfons  of 
decisions  are  indebted  for  numerous  valuable  cases. 

The  Zakhirat  al-Fatdwa  sometimes  called  the  Zakhirat  al- 
Burhaniyah,  by  Burhan  ad-Din  Ben  Mazah  al-Bukhari,  the 
author  of  the  Muhit  al-Burhani,  is  also  a  celebrated,  though  not  a 
large  collection  of  decisions,  principally  taken  from  the  Muhit.* 
•   The  Fatawa  Kazi  Khdn,  or  collection  of  decisions  of  the    ^//  . 
Im^^  !^akhr  aa-uin  uasah  Ben  Mansur  al-tTzjandi  al-Far-     R 
ghani,  commonly  called  Kazi  Khan,  who  died  in  A.H.  592  '   *^ 
(A.D.  1195),  is  a  work  held  in  the  highest  estimation  in  India, 
and  indeed  is  received  in  the  Courts  as  of  equal  authority 
with  the  Hidayah  of  Burhan  ad-Din  Ali,  with  whom  Kazi 
Ehan  was  a  contemporary :  it  is  replete  with  cases  of  common 
occurrence,  arid  is  therefore  of  great  practical  utility,  the  mqx^^ 
especially  as  many  of  the  decisions  are  illustrated.b3;  the  proofs 
and  reasoning  on  which  they  are  founded.     Yusuf  Ben  Junaid, 
generally  known  by  the  name  of  Akhi  Chalabi  at-Tukati,  epi- 
tomised Kazi  Khan's  work,  and  compressed  it  into  one  volume.' 

The  Fatawa  Kazi  Khan  was  Uthographed  and  published  in 
the  original  at  Calcutta  in  the  year  1835.* 

The  Fatawa  az-Zahiriyah  was  written  by  Zahir  ad-Din  Abii 
Bakr  Muhammad  Ben  Ahmad  al-Bukhari,  who  died  in  A.H. 
619  (A.D.  1222).  His  decisions  were  collected  partly  from  the 
Khizanat  al-Waki&at,  and  his  work  has  again  become  one  of  the 


»  Haj.  Khalf.  Tom.  III.  p.  165.        *  Haj.  Khalf.  Tom.  III.  p.  327. 
»  Haj.  Khalf.  Tom.  IV.  p.  366. 

*  ^ii^  siijd  f^^^^  cfJ^    FutawaQazee  Khan  on  the  Institutes 

of  Aboo  Huneefa.  Edited  by  Moulvee  Mohummud  Mooraud^  Moulvee 
Hafiz  Ahmud  Kabeer,  Moulvee  Mohummud  Soliman,  Moulvee  Ghollam 
Issa,  and  Moulvee  Tumeezoodeen  Aizanee.  4  Vols.  8vo.  Calcutta. 
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bases  of  other  collections.  Badr  ad-Din  Abu  Muhammad 
Mahmud  Ben  Ahmad  al-Ainl,  who  died  in  A.H.  855  (A.D. 
1451),  compiled  a  collection  selected  from  this  and  other  old 
works  of  the  same  nature,  entitled  the  Masail  al*Badnjah.^ 

The  Fusul  al-IsturusM^-  was  written  by  Muhammad  Ben 
Mahmud,  commonly  called  AUsturiishi,  ii^  A.H.  625  (A.D. 
1227),  and  ta  principally  restricted  to  decisions  respecting 
mercantile  transactions. 

The  Fusul  al-lmadfyah,  by  Abu  al-Fath  Muhammad  Ben 
Abu  Bakr  al-Marghinani  as-Samarkandi,  was  composed  in  A.H. 
651  (A.D.  1253).*  It  comprises  forty  sections  containing  deci- 
sions respecting  mercantile  matters,  and,  being  left  incomplete 
at  the  author's  death,  was  finished  by  Jamal  ad-Din  Ben 
I  mad  ad-Din. 

A 

The  Fusul  al-Imadiyah  was  lithographed  and  published  in 
the  original  at  Calcutta  in  the  year  1827.*  ^     \ 

1  i    \ 


These  two  last-mentioned  works  were  incorporated  in   a 


collection  entitled  the  Jamia  al-Fusulain^  which  is  a  work  of  * 
some  celebrity:    it  was  composed  by  Badr  ad-Din  Mahmudv    ^# 
known  by  the  name  of  Ibn  al-Eazi  Simawanah,  who  died  in 
A.H.  823  (A.D.  1420). 

The  Kunyat  al-Munyat  is  a  collection  of  decisions  of  con- 
siderable authority  by  Mukhtar  Ben  Mahmud  Ben  Muhanmia(^ 
az-Zahidi  Abu  ar-B.ija  al-Ghazmini,  sumamed  Najm  ad-Din, 
who  died  in  A.H.  658  (A.D.  1259).^^ 

The  original  text  of  the  Kimyat  al-Munyat  was  published 
at  Calcutta  in  the  year  1829.' 

'  H4j.  Khalf.  Tom.  IV.  p.  362.         «  Hdj.  Khalf.  Tom.  IV.  p.  432. 
»  Haj.  Khalf.  Tom.  IV.  p.  440. 

*  (ir«  t5^U^  Jr^   ^JL^^  Ji^'i^   Jj^^  J  ^^"iS  ^jyoi  ^^J\li 

^jj>  ^Jy^  ^^"^  ^^'^^  ^J^^^  o^j^\  A^V  y^"^  «^^  oll)j^ 

^\^jj\  JJii  joP  ^/i  ^\  ^  ^\  ^\  Jb;\  ^\j.   2  Vols.  8yo. 

Calc.  A.H.  1243  (A.D.  1827)."'  ^      "     " 

«  Hij.  Khalf.  Tom.  II.  p.  662.         « H&j.  Khalf.  Tom.  IV.  p.  572. 

'  ^r^  ^aij^  ^V^  cr*  ^^  ^  "^"^  '^^.  ?^^  5i*r^^ 

4t0.  Calc.  A.H.  1245  (A.D.  1829). 
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An-Nawawi,  the  author  of  the  Biographical  Dictionary 
the  Tahzib  al-Asma,  who  died  in  A.H.  677  (A.D.  1278),  made  a 
collection  of  decisions  of  some  note,  which  is  called  the  Fat4wa 
an-Nawawi.  He  also  composed  a  smaller  work  of  the  same 
nature,  entitled  Uyun  al-Masail  al-Muhimmat,  arranged  in 
the  manner  of  question  and  answer.^ 

The  Khizanat  al-Muftiyin,  bj  the  Imam  Husain  Ben  Mu- 
hammad as-Samaani,  who  completed  his  work  in  A.H.  740 
(A.D.  1339)^  contains  a  large  quantity  of  decisions,  and  is  a 
book  of  some  authority  in  India. 

The  Khizanat  al-Fatawa,  by  Ahmad  Ben  Muhammad  Ben  \  h 
Abi  Bakr  al-Hanafi^  is  a  collection  of  decisions  made  towards  ^/'^ 
the  end  of  the  eighth  century  of  the  Hijrah,  and  comprises  ques- 
tions of  rare  occurrence.     It  is  known  and  referred  to  in  India. 

The  Fatawa  Tatarkhaniyah  was  originally  a  large  collection 

Jt  Fatwas  in  seyeral  volumes,  by  the  Imam  Aalim  Ben  Aid 

'I  al-Hanafi,  taken  from  the  Muhlt  al-Burhani,  the  Zakhirat,  the 

Khaniyah,  and  the  Zahiriyah.   Afterwards,  however,  a  selection 

JskS  made  from  these  decisions  by  the  Imam  Ibrahim  Ben 
uhammad  al-Halabi,  who  died  in  A.H.  956  (A.D.  1549),  and 
an  epitome  was  thus  formed,  which  is  in  one  volume,  and  still 
retains  the  title  of  Tatarkhaniyah.^ 

The  Fatawa  Ahl  Samarkand  is  a  collection  of  the  decisions 
of  those  learned  men  of  the  city  of  Samarkand  who  are  omitted, 
or  lightly  passed  over,^  in  the  Fatawa  Tatarkhaniyah  and  the 
Jamia  al-Fusulain^  to  both  of  which  works  it  may  be  considered 
a  supplement. 

The  Fatawa  az-Zainiyah  contains  decisions  by  Zain  al-Aabidin 
Ibrahim  Ben  Nujaim  al-Misri,  the  author  of  the  Bahr  ar-fi4ik 
and  the  Ashbah  wa  an-Nazair.  They  were  collected  by  his 
son  Ahmad  about  A.H.  970  (A.D.  1562).* 


1  Haj.  Khalf.  Tom.  lY.  pp.  292,  869.    Wiistenfeld,  Ueber  das  Leben 
und  Schriften  des  Scbeich  el-Nawawi,  pp.  53,  54. 
»  Haj.  Khalf.  Tom.  HI.  p.  136. 

*  Hdj.  Khalf.  Tom.  III.  p.  135.  Harmgton's  Analysis,  p.  24D,  n.l.  2d.  edit 
'  H&j.  Kbalf.  Tom.  II.  p.  90. 

•  Hdj.  Kbalf.  Tom.  IV.  p.  354. 

^  Hij.Khalf.Tom.rV.p.357.  He  erroneously  calls  the  author  Zain  ad-Din. 
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The  Fatawa*i  Ibrahim  ShaM^  by  Shih4b  ad-Din  Ahmad  was 
composeci  by  order  of  Ibr&him  Shdh  of  Jimpur^  in  the  ninth 
century  of  the  Hijrah.  It  is  known  in  India,  but  it  is  not 
considered  to  be  of  much  authority.^ 
\jp  The  Tanwir  al-Absar,  by  the  Shaikh  Shams  ad-Din  Muham- 
mad  Ben  Abd  Allah  al-6hazzi,  who  composed  this  work  in 
«  A.H.  995  (A.D.  1586),  is  enriched  with  a  variety  of  questions 
and  decisions,  and  seems  to  come  within  the  present  class  of 
law-books.  It  is  considered  to  be  one  of  the  most  useful  books 
according  to  the  Hanaf  i  doctrines,  and  has  been  frequently 
commented  upon.^  The  most  noted  of  these  commentaries  are, 
j  the  Manh  al-Ghaffar^hich  is  a  work  of  considerable  extent, 
1  15ythi  author  bfthe  Tanwir  al-Absar  himself';  and  the  Fatawa 
Durr  al-Mukhtar,  which  was  written  in  A.H.  1071  (A.D.  1660), 
by  Muhammad  Ala  ad-Din  Ben  Shaikh  Ali  al-Hiskafi.  Botib 
these  commentaries  contain  a  multitude  of  decisions,  and  ar», 
well  known  in  India. 

A  Persian  translation  of  the  book  on  Taazirat,  from  the  Durr 
al-Mukhtar,  was  made,  by  order  of  Mr.  Harington,  by  Maula^ 
Muhammad  Ehalil  ad-Din,  and  printed  and  published  at  Cal- 
cutta in  the  year  1813^;  and  a  lithographed  edition  of  the 
original  Arabic  tert  of  the  whole  work  appeared  in  the  same 
city  in  the  year  1827.* 

A  note  book,  or  Hashiyat,  entitled  the  Hashiyat  al-Tahtawi 
Ala  Durr  al-Mukhtar,  was  printed  and  published  at  Bulak,  in 
the  year  1839^;  but  I  have  not  seen  it,  and  am  not  aware 


'  Harington's  Analysis,  p.  241.  2d.  edit. 
«  Haj.  Kfaalf,  Tom.  II.  p.  453. 

>  See  the  Preface  to  the  Persian  translation  of  the  book  on  Taazir^  from 
the  Durr  al-Mukht&r. 

V^^  J:^  -^  «/j5j* j^ M^'j^  v^ ^]Ay^  '*^j5 **-* 

8to.    Calc  A.H.  1228  (A.D.  1818). 

il,\  j>    8to,  Calc  A.H.  1243  (A.D.  1827). 
*j\si^\'^  ^y  ^j\i«J^<  sIlU    Biil4k,  A.H.  1254  (A.D.  1889). 
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whether  it  be  explanatory  of  the  work  of  Al-Hiskafi  or  of  some 
other  treatise  bearing  a  similar  title. 

Of  the  collections  of  decisions  now  known  in  India,  none  is 
60  constantly  referred  to,  or  so  highly  esteemed,  as  the  Fatawa 

_  al-Aakmj^ri;  and  although,  as  has  been  stated,  the  Fatawa 
Eazi  Khan  is  reckoned  to  ^haye  an  equal  authority  with  the 
Hidayah,  it  is  neither  so  generally  used  nor  so  publicly  diffused* 
as  Uie  Fatawa  al-Aalamgiri.  The  latter  work,  from  its  com- 
prehensive nature,  is  applicable  in  almost  eyery  case  that  arises 
inTolying  points  of  Hanaf  i  law,  and  is  on  that  account  produced 
and  quoted  as  an  authority,  almost  every  day,  in  the  Courts  iw  •  j. 
India.  The  Fatawa  al-Aalamgin  was  commenced  in  the  year  ^  ^ 
of  the  Hijrah  1067  (A.D.  1656)  \  by  order  of  the  Emperor 
Aurangzeb  Aalamgir,  by  whose  name  the  collection  is  now 
designated.  It  contains  a  bare  recital  of  law  cases,  without 
■«iy  arguments  or  proofs ;  an  omission  which  renders  it 
defective  ^  elementarjjhstruction.  The  inmiense  number  of 
dases,  nowever,  compensate  in  some  ''measure  for  this  want,  * 
whidi  is,  moreover,  supplied  by  the  Hidayah,  and  other  works ; 
and  the  i^ertion  of  argument  can  the  more  readily  be  dispensed 
with,  since  the  opinions  of  the  modem  compilers  could  not 
have  leen  esteemed  of  equal  authority  with  those  of  the  older 
writers  on  jurisprudence;  and  the  mere  decisions,  without 
comment  or  explanation,  are  equally  applicable  to  particular 
cases,  when  illustrated  and  explained  by  reference  to  works 
of  authority  as, text  books.      The  Fatawa  al-Aalamgiri  was 

*    translated  into  Persian  by  order  of  Aalamgir^s  daughter,  Zeb 
aa-Nisa. 

A 

The  original  Arabic  text  of  the  Fatawa  al-A^amgin  was 
printed  and  published  at  Calcutta  in  the  year  1828,  in  six 
lai^  quarto  volumes.^ 

A  translation  into  Persian  of  the  books  on  Jinayl^  and 

'  Harington's  Analysis,  Vol.  L  p.  241.  2d  edit. 

*  ti^  f^Ji\  ^  sTjv^U^  i^j\zii\  Futawa  Alcmgiri ;  a  collection  of 
Opinions  and  Precepts  of  Mohammedan  Law.  Compiled  by  Sheikh  Nizam, 
and  other  learned  men,  by  command  of  the  Emperor  Aurungzeb  Alemgir. 
6  Vok.  4to.     Calcutta,  182& 

u 
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Hudud,  from  the  Fatawa  al-Aalamgiri,  was  made,  by  order  of 
the  Council  of  the  College  of  Fort  William  at  Calcutta,  by  the 
Kazi  al-Kuzat  Muhammad  Najm  ad-Din  Khan,  and  was  pub- 
lished in  the  year  1813,  together  with  a  Persian  treatise  on 
Taazirat,  by  the  same  author,  in  the  same  volume  with  the 
translation  of  the  book  on  Taazirat  from  the  Fatawa  Durr  al- 
Mukhtar  already  mentioned.^ 

Mr.  Neil  Baillie,  has  recently  published  a  translation  of 
selected  portions  from  two  books  of  the  Fatawa  al- Aalamgiii 
that  comprise  the  whole  subject  of  sale.^  "  The  rule  adopted 
in  making  the  selections,"  says  Mr.  Baillie,  "was  to  retain 
every  thing  of  the  nature  of  a  general  proposition,  but  to  reject 
particular  cases,  except  when  they  were  considered  to  involve 
or  illustrate  some  principle  or  maxim  of  law."'  The  translator 
has  executed  his  task  in  a  most  able  manner,  and,  by  preserv- 
ing the  division  and  arrangement  of  the  original  into  chapters 
and  sections,  has  rendered  reference  to  the  Arabic  text  a 
matter  of  no  difficulty  to  the  Oriental  scholar.  He  has  added 
throughout  explanatory  notes,  which  might,  perhaps,  4iave 
been  extended  with  profit  to  the  student.  This  work  is  a 
most  important  addition  to  the  translated  treatises  on  Muham- 
madan  Law ;  and,  being  printed  at  the  pubUc  expense,  affords 
an  additional  instance  of  the  reiterated  and  judicious  Uberality 
of  the  Honourable  Court  of  Directors  in  patronising  works 
tending  to  benefit  India. 

The  Fatawa  al-Ankirawi,  a  collection  of  the  decisions  of 
Al- Ankirawi,  by  the  Shaikh  al-Islam  Muhammad  Ben  al-Husain, 
who  died  in  A.H.  1098  (A.D.  1686),  is  according  to  the  doc- 
trine of  Abu  Hanifah,  and  is  a  work  of  great  authority.* 

'  iUSJ^  ^B  L-^U.  j\  ^J^\^  t?j\:i  ObUii  l^C^  ^t^J  ^s^ 
oV^jJo  ""aJU^  J  j^s^  ^j\^^  *!>jjii  t-^l:;^  J*  J^  ^^^ci\  ^  .xl*^ 

-J J^  Vr^^-  aS^    8vo.  Calc.  A.H.  1228  (A.D.  1813). 

*  The  Moohummudan  Law  of  Sale,  according  to  the  Huneefeea  Code, 
from  the  Futawa  Alumgeeree.  Selected  and  translated  from  the  Arabic^ 
by  Neil  Baillie.    8vo.  Lond.  1850. 

'^  Baillie's  Moohummudan  Law  of  Sale,  Preliminary  Remarks,  p.  xvi. 

*  Hfij.  Khalf.  Tom.  IV.  p.  354. 
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The  Fat&wa  Hammadiyah  was  composed  by  Abu  al-Path 
Rukn  ad-Din  BenHusam  an*Naguri,  and  dedicated  to  his  tutor, 
Hamad  ad-Din  Ahmad,  chief  Eazi  of  Nahr  Walah.  This 
work  is  a  modem  compilation,  though  its  date  has  not  been 
precisely  ascertained,  and  is  of  considerable  authority. 

The  Fatawa  Hamln&diyah  was  lithographed,  and  published 
in  the  original  Arabic  at  Calcutta  in  1825.^ 

The  Fatawa  as-Sirajiyah  is  a  collection  of  decisions  on  rare 
cases,  which  do  not  often  occur  in  other  books.  Mr.  Baillie,  in  his 
treatise  on  Inheritance,  has  constantly  referred  to  this  work  as 
an  authority.  An  edition  of  the  original  text  was  published  at 
Calcutta  in  1827.* 

Tipu  Sultan  ordered  a  collection  of  Fatwas  to  be  compiled 
in  Persian  by  a  Society  of  the  Ulama  of  Mysore.  It  comprises 
three  hundred  and  thirteen  chapters,  and  is  entitled  the 
Patawa-i  Muhammadi.^ 

The  following  works  of  the  present  class,  published  at  Con- 
stantinople, and  containing  decisions  according  to  the  doctrine 
of  A4)u  Hani&h,  may  be  noticed. 

A  collection  of  Fatwas,  in  the  Turkish  and  Arabic  languages, 
entitled  the  Eitab  fi  al-Fikh  al-Kadusi,  composed  by  Hdiiz 
Muhammad  Ben  Ahmad  al-Eadusi,  in  A.H.  1226  (A.D.  1808).^ 
It  was  published  in  1821.^    ^ 

The  Fatawa-i  Abd  ar-Rahim  Effendi  is  a  collection  of  judg- 
ments pronounced  at  various  times  in  Turkey,  and  collected  by 
the  Mufij  Abd  ar-Rahim.     It  was  printed  in  the  year  1827.^ 

Dabagzadeh  Nuaman  Effendi  is  the  author  of  a  collection 

'  i/j  Soi\  ^\  U!)j*  OlflJ^-  (jy.  «S»  jjp  j.>  4'>V5'  ifjti  *«*!-' 
igj/U\  i»V-*-  ^  ^J^S^    2  Vols.  8to.  A.H.  1241  (A.D,  1826). 


«  Xjs?.UJ^  ^j\aJ\  tyl:;^    870.  Calc.  A.H.  1243  (A.D.  1827).' 

*  Stewart's  Catalogue  of  the  Library  ofTippoo  Sultan,  p.  157,  No.  XCII. 

*  A  description  of  this  work  by  M.  Bianchi  will  be  found  in  the  fourth 
Tolame  of  the  Journal  Asiatique,  p.  171  et  leq. 

*  ^^^\  «A«)\  J  ^\::^  4to.  Const.  A.H.  1237  (A.D.  1821). 

*  ijA:»\  f^J\  <J>i^  (/j^     2  Vol.  folio.      Const.  A.H.  1243  (A.D- 

1827). 
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of  six  hundred  and  seventy  decisions,  which  is  entitled  the 
Tuhfat  as-Sukiik,  and  was  published  in  the  year  1832.^ 

The  Jamia  al-Ijaratin  is  a  collection  of  decisions  relating 
to  the  law  of  farming  and  the  tenure  of  land,  by  Muhammad 
•  Aarif.     It  was  printed  in  the  year  1836.' 

A  collection  of  Fatwas  relating  to  leases  was  published 
at  Constantinople,  by  M.  D'Adelbourg,  in  the  year  1838.' 
Prefixed  to  this  collection  are  the  principles  of  the  law  of  lease, 
according  to  the  Multaka ;  and  it  is  followed  by  an  analytical 
table,  £a.ciUtating  reference  to  the  various  decisions. 

There  are  several  collections  of  decisions  according  to  the 
doctrine  of  Ash-Shafii.  The  one  most  esteemed  seems  to  be 
the  Fatdwa  Ibn  as-Salah,  by  Abu  Amru  UsmAn  Ben  Abd 
ar-Rahman  ash-Shahrazuri,  commonly  called  Ibn  as-Salah^ 
who  died  m  A.H.  642  (A.D.  1244).*  Ibn  Firkah,  who  has 
been  already  spoken  of  as  the  author  of  the  Farai'z  al-Fazan, 
a  treatise  on  Inheritance,  also  made  a  collection  of  decisions, 
according  to  the  same  doctrine,  which  is  called,  after  his 
name,  the  Fatdwa  Ibn  Firkah.*  • 

A  few  other  collections  of  Fatawa  are  mentioned  by  Ha- 
rington  as  being  known  in  India,  but  I  have  not  met  with 
them,  nor  have  1  been  able  to  gain  any  information  as  to  their 
natiu*e,  beyond  what  he  has  stated.  Of  three  of  these  he  merely 
gives  the  titles ;  viz.  the  Fatawa-i  Buz&ziyah,  the  Fatawa-i 
Nakhshbandiyah,  and  the  Mukhtar  al-Fatawa.*  A  fourth,  the 
Fatawa-i  Earakhani,  he  describes  as  a  Persian  compilation,  the 
cases  included  in  which  were  collected  by  Mulla  Sadr  ad-Din 
Ben  Yaakub,  and  arranged  some  years  after  his  death  by  Kara 
Khan,  in  the  reign  of  Sultan  Ala  ad-Din.'' 

Books  of  the  fifth  class  according  to  the  Shifth  doctrines 


'  (jfjO^  «a^    4to.  Const.  A.H.  1248  (A.D.  1832). 

«  ^J^'iS  AoV    8vo.  Const.  A.H.  1262  (A.D.  1836). 

'  Recaeil  de  Fetvas,  ou  decisions  de  la  Loi  Musulmane,  concernant  le 
contrat  de  loaage.    Par  E.  D'Adelbourg.    4to,  Const.  1838. 
.*  H4j.  Khalf.  Tom.  IV.  p.  850.  *  Hdj.  Khalf.  Tom.  IV.  p.  351. 

«  Harington's  Analysis,  Vol.  I.  p.  236.    2d.  edit, 
• '  Harington's  Analysis,  Vol.  I.  p.  240  note  1.    2d.  edit. 
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are  very  rare ;  and  although  many  writers  are  distinguished  by 
the  description  of  liaTing  been  great  masters  of  the  Ihn  al- 
Fatawa,  or  as  Givers  of  decisions,  I  have  only  discovered  two 
works  that  come  expressly  within  this  class.  The  first  is  the 
Mujarrad  fi  al-Fikh  wa  aUFatawa,  by  the  Shaikh  Abu  Jaafar 
Muhammad  at-Tusi,  already  so  often  mentioned;  and  the 
second  is  the  Lamah-i  Dimishkiyah,  by  the  Shaikh  Ash-Shahid 
Abu  Abd  Allah  Muhammad  Ben  Makki  ash-Shaml,  who  was 
killed  in  A.H.  786  (A.D.  1384). 

The  origin  of  the  latter  work  is  stated  to  have  been,  that 
Saltan  Ali  Muayyid,  who  was  the  Ruler  of  Khurasan  and  a 
Sbiah,  sent  to  Syria,  to  request  the  Shaikh  Abu  Abd  Allah  to 
leave  that  country  and  proceed  to  Khurasan ;  whereupon  the 
Shaikh  excused  himself,  and  having  collected  his  decisions 
into  the  volume  above-mentioned,  sent  the  book  to  the  Prince, 
instead  of  going  himself. 

There  is  a  Commentary  on  the  Lamah-i  Dimishkiyah,  by 
Zain  al-Aabidin,  entitled  the  Rauzat  al-Bahiyat\  which  is 
probably  the  same  work  as  that  referred  to  by  Ali  Hazin,  in 
his  Memoirs,  by  the  name  of  Sharh-i  Lamah-i  Dimishkiyah.^ 

I  may  add,  that  Mr.  Bland  mentions  a  collection  of  decisions 
in  his  notice  of  the  Oriental  MSS.  in  the  Library  of  Eton 
College^  which,  from  its  title,  Aurad-i  Imamlyah,  is  most 
probably  a  Sluah  work. 

The  preceding  selection  will,  I  believe,  be  found  to  com- 
prise the  greater  part,  if  not  the  whole,  of  the  Muhammadan 
law-books  which  are  of  any  authority  in  India,  together 
with  a  list  of  their  printed  editions  and  translations.  A  short 
account  of  the  original  treatises  by  European  authors,  which  are, 
unfortunately,  very  few  in  number,  will  close  this  enumeration 

of  the  writers  on  Muhammadan  jurisprudence. 

-  ■  ■      ■  ■      - ■■  ^.. ,.     ■      ■  I.  ■  ,.   ,  ^A 

• 

'  Stewart's  Catalogue  of  the  Library  of  Tippoo  Sultan,  p.  151,  No. 
XLIX. 

*  The  Life  of  Sheikh  Mohammed  All  Hazin.  Persian  text  edited  by 
Belfour,  pp.  I  *  and  0  f  8yo«  London,  printed  for  the  Oriental  Transla- 
tion Fond  in  1831. 

*  Journal  of  the  Royal  Asiatic  Society,  Vol.  VIII.  p.  105. 
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Sir  William  Hay  Macnaghten's  Principles  and  Precedents  of  V 
Muhammadan  law\  like  every  work  of  their  accomplished 
author,  are  of  the  highest  authority,  and  exhibit  the  accuracy 
and  clearness  of  aiTangement  for  which  he  was  so  eminently 
distinguished.  The  Precedents  are  of  the  greatest  importance,  \ 
and  the  original  extracts  from  the  Hiddyah,  the  Sharaia  al-Islam,  i 
the  Sirajiyah,  and  the  Sharifiyah,  which  he  has  subjoined  as  ^ 
an  Appendix,  materially  increase  the  value  of  his  worL 

Mr.  Neil  BaiUie^s  excellent  treatise  on  the  Law  of  Inheritance' 
is,  as  he  himself  modestly  remarks,  little  more  than  a  condensa- 
tion of  the  Sirajiyah  and  Sharifiyah;  but  it  is  a  condensation 
executed  with  much  ability  and  judgment,  and  renders  a  very 
intricate  subject  perfectly  intelligible.  The  passages  in  the 
original  Arabic  from  the  two  works  above  mentioned  as  form- 
ing the  basis  of  his  treatise,  together  with  others  which 
he  has  added,  will  be  consulted  with  advantage  and  gratifica- 
tion by  the  Arabic  scholar. 

A  good  abstract  of  Muhammadan  law  wiU  be  found  in  the 
Journal  of  the  Royal  Asiatic  Society' :  it  is  from  the  pen  of 
Lieut.  Colonel  Vans  Kennedy,  and  is  well  worthy  the  attention 
of  the  student. 

Harington,  in  his  Analysis  of  the  Bengal  Eegulations, 
already  so  often  quoted,  has  devoted  a  long  chapter  to  the 
Criminal  Law  of  the  Musulmans,  as  modified  by  the  Regula- 
tions, which  may  be  said,  so  far  as  it  extends,  almost  to 
supersede  reference  to  any  other  work  on  the  subject.*  This 
chapter  on  Criminal  Law  is  introduced  by  a  description  of 
some  of  the  law-books  of  the  Muhammadans,  being  a  reprint 
of  the  paper  on  the  same  topic  inserted  by  Harington  in  the 
tenth  volume  of  the  Asiatic  Researches. 

Mr.  Richard  Clarke,  in  his  abstract  of  the  Bengal  Regula- 

^  Principles  and  Precedents  of  Moohummndan  Law,  being  a  compilpion 

of  primary  rules  relative  to  the  doctrine  of  Liheritance,  Contracts,  and 

'  Miscellaneous  subjects ;  by  W.  H.  Macnaghten,  Esq.   8yo.  Calcutta,  1825. 

'  The  Moohummudan  Law  of  Inheritance  according  to  Aboo  Hunee& 

and  his  followers ;  by  Neil  B.  Baillie.   Bvo.  Calcutta,  1882. 

*  Journal  of  the  Royal  Asiatic  Society,  Vol.  II.  p.  81. 

*  Harington's  Analysis,  Vol.  I.  p.  223  et  seq.  2d  edit. 
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tioDs^  foiming  the  Sixth  Appendix  to  the  Minutes  of  Evidence 
taken  befiMre  the  Judicial  Sub-Committee  of  the  House  of 
Commons  in  1832\  has  also  given  a  clear  and  concise  exposi- 
tion of  the  Muhammadan  Criminal  Law. 

The  principles  of  this  law,  as  it  is  now  in  force  in  Bengal, 
are  laid  down  by  Mr.  Beaufort,  in  his  Digest  of  the  Criminal 
Law  of  the  Presidency  of  Fort  William ;  and  the  work  on  the 
CriminalLawof  Madras,  which  was  published  by  Mr.  Baynes,  Civil 
and  Sessions  Judge  of  Madura,  in  the  year  1848,  leaves  nothing 
to  be  desired  on  the  subject  with  regard  to  thitt  Presidency.^ 

The  proprietary  right  in  the  soil,  about  which  so  much  has 
been  written,  seems  hardly  to  come  within  the  compass  of  the 
present  account  of  the  Muhammadan  law.  I  cannot,  however, 
forbear  to  mention  the  learned  works  of  the  late  General  Sir 
Archibald  Galloway  and  General  John  Briggs,  who  have 
especially  distinguished  themselves  by  their  researches  on  this 
difficult  question.^ 

Of  the  works  by  Europeans  that  have  appeared  on  the  Con- 
tinent treating  of  Muhammadan  law,  the  Tableau  de  I'Empire 
Othoman,  by  Mouradjea  D'Ohsson,  is  entitled  to  the  first  place. 
As  I  have  already  stated,  it  is  foimded  almost  entirely  upon  the 
Moltaka  of  the  Shaikh  Ibrahim  al-Halab],and  embodies  a  transla- 
tion of  the  greater  portion  of  that  treatise.  The  introduction  to 
the  Civil  Code  is  both  interesting  and  valuable ;  but  the  Code  itself 
IS  wanting  in  arrangement,  and  sometimes,  unfortunately,  even 
in  accuracy.  Mouradjea  D'Ohsson  did  not  live  to  complete  his 
work,  but  it  was  finished  by  his  son.  If  we  consider  the  paucity  of 
materials,  and  the  backward  state  of  Oriental  learning  in  Europe 
at  the  time  when  it  was  composed,  it  must  be  allowed  to  reflect 
the  highest  credit  upon  its  authors.  It  will  always  be  referred 
to  with  profit  by  those  who  may  turn  their  attention  to  Indian 


HY.  Jadidal,  p.  665.  4to.  edit 

*The  Criminal  Law  of  the  Madras  Presidency  as  contained  in  the 
existing  Regulations  and  Acts.    8vo.  Madras,  1848. 

*  Observations  on  the  Law  and  Constitution  and  present  Government  of 
India,  by  Lieut.  Col.  Galloway,  Chapter  II.  p.  32  et  $eq,  8vo.  Lond. 
1832.  2d.  edit.  The  present  Land-taz  in  India,  by  Lieut.  Col.  John 
Briggs.     Chapter  III.  p.  108  et  seq.    8yo.  Lond.  1830. 
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Muhammadan  law,  as  exhibitmg  a  practical  expositioii  of  the 
doctrine  of  Abu  Hani&h  and  the  two  disciples,  which  obtains 
throughout  the  Turkish  Empire. 

In  the  year  1841  M.  Eugene  Sice  of  Pondicherry  published 
a  treatise  on  the  Muhanunadan  law  as  current  in  the  Dakhin.^ 
The  author  states  that  he  compiled  it  from  the  Eanz,  by  Nasr 
Allah  Ben  Ahmad^;  the  Khullsat  aUAhkam,  by  Ahmad  Abu 
al-Kasim  Ben  Ahmad  al-T&yaati ;  and  the  Faraiz-i  Irtiziyah.^ 
M.  Sice  states  that  the  JIA uhammadans  of  Pondicherry  are 
SMdhs ;  but  it  lb  quite  clear  that  no  real  Shiah  would  allow 
many  of  the  doctrines  laid  down  in  his  treatise,  based  as  they 
are  on  the  authority  of  the  Sunnl  Imams.  He,  however,  men- 
tions that  they  pay  respect  to  the  memory  of  Hasan  and 
Husain ;  and  he  also  quotes  as  an  authority,  in  several  places,  a 
certain  Imdm  Jaafar,  who  is  very  likely  no  other  than  Jaafar 
as-Sadik  himself.  It  is  probable  that  these  so-called  Shiahs  of 
Pondicherry  may  be  a  kind  of  hybrid  sect  (not  true  Shi&hs), 
who  venerate  All  and  his  descendants,  and  at  the  same  time, 
through  ignorance,  pay  respect  to  the  opinions  of  the  great 
jurisconsults  of  the  Sunnis,  and  even  grant  them  the  title  of 
Imam. 

A  series  of  important  papers  on  the  Civil  Code  of  the 
Sunnis  is  now  in  course  of  publication  in  the  Journal  Asiatique, 
by  M.  Du  Caurroy*:  the  first  appeared  in  July  1848. 

M.  M.  Solvet  and  Bresnier  published  at  Algiers,  in  the  year 
1846^  a  short  treatise  on  the  law  of  Inheritance  according 
to  the  Maliki  doctrine :  it  is  an  interesting  little  work,  and  the 

~ii«iii-i         I  ■  ■■  ■  ■  iiiniii  f  I  II    I  11  I ^  II      I  I.         I   ■ »  ■      II 

I  Traite  des  Lob  Mahom^tanes,  on  Recaeil  des  Lois,  as  et  coutumes 
des  Masulmans  du  Decan,  par  M.  Engine  Sic6,  de  Pondichery*  Jouraal 
Asiatique,  S"*  Serie.  Tome  XII.  p.  149. 

^  The  Kanz,  of  which  M.  Sice  promises  an  edition  and  translation,  is 
probably  the  Kanz  ad-Dak4ik  of  Abu  al-Barakat  Abd  Allah  Ben  Ah- 
mad an-Nasafi,  which  I  have  already  spoken  of  in  the  third  class  of  Mw- 
books  according  to  the  Sunni  doctrines,  supra,  p.  cclxx. 

^  This  work  has  been  already  noticed  supra^  p.  cclxxxiii. 

^  Legislation  Masulmane  Sunnite,  rite  Han^fi,  par  A.  Da  Caarroy. 
Journal  Asiatique^  4™^  S^rie.  Tome  XII.  p.  5. 

^  Notice  sur  les  successions  Musulmanes  par  Solyet  et  Bresnier.  Alger. 
1846,  in  8vo. 
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tabular  statement  of  the  shares  taken  by  the  concurrent  heirs 
of  a  deceased,  which  it  was  written  to  illustrate,  will  be  found 
of  considerable  practical  utility.    • 

A  valuable  and  recondite  contribution  by  Dr.  Worms  to  the 
literary  illustration  of  the  proprietary  right  in  the  soil  accord- 
ing to  the  Muhammadan  law  has  appeared  in  the  Journal 
Asiatique^:  it  is  full  of  curious  and  yaried  information  on  the 
subject^  taken  from  different  authors ;  and  as  the  extracts  are 
in  almost  every  case  accompanied  by  the  original  texts,  a 
reference  to  a  multitude  of  volumes,  and  to  ISS.  difficult  of 
access,  is  spwed  to  those  Orientalists  who  nay  wish  to 
investigate  this*most  important  and  interesting  topic. 

The  latest  pubUcation  on  the  Continent  relating  to  the 
Muhammadan  law  is  also  inserted  in  the  Journal  Asiatique ;  in 
a  recent  Number  of  which  excellent  periodical  Mirza  Easim 
Beg,  Professor  at  the  Imperial  University  of  Saint  Petersburg, 
has  given  an  admirable  account  of  the  rise  and  progress  of  the 
jurisprudence  of  the  Sunnis,  displaying  an  intimate  acquaint- 
ance with  the  subject,  and  great  ability  in  its  treatment.* 

No  original  European  work  has  been  written  on  the  Shiah 
law,  which  is  only  slightly  touched  upon  by  Sir  William 
Hacnaghten  in  his  Principles  and  Precedents  of  Muhammadan 
law.  An  announcement  was,  however,  made  in  the  Annual 
Report  of  the  Asiatic  Society  of  Paris  for  the  year  1848^  that 
a.  Eafiimirski  de  Bieberstein,  the  librarian  of  the  Society,  was 
occupied  in  the  preparation  of  a  Shiah  Code  of  Law.  M.  Kasi- 
mirsld  has  himself  visited  Persia,  and  his  personal  experience 
wiU  thus  enable  him  to  supply  practical  information  on  the 
subject,  which  could  not  be  furnished  by  those  who  have  not 
enjoyed  the  same  opportunities. 

^  Recberches  sar  la  constitution  de  la  propri6t6  territoire  dans  les  pays 
MosubnaoSy  et  sabsidiarement  en  Alg^rie^  par  M.  le  Docteur  Worms. 
Journal  Asiatique,  3^  Serie.  Tome  XIV.  p.  225. 

'Notice  Bar  la  marche  et  les  progr^  de  la  Jurisprudence  parmi  les 
sectes  orthodoxes  Musulmanes;  par  Mirza  Kazem  Beg.  Joui*nal  Asia- 
tique.  4"^  S^rie,  Tome  XV.  p.  158  et  seg. 

*  Journal  Asiatique,  4"^  Serie,  Tome  XII.  p.  120. 
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It  is  not  an  easy  task  to  obtain  accurate  information  with 
respect  to  many  of  the  laws  which  come  under  this  class.  All 
of  them  depend,  more  or  less,  and  in  some  instances  entirely^ 
upon  arbitrary  usage  and  customs,  to  which  time  has  given 
the  force  of  la^. 

The  natives  t)f  India  not  comprised  in  the  Hindd  and 
Muhammadamclasses,  even  when  possessing  a  Code  of  laws  of 
their  own,  carely  respect  its  provisions,  and  are  generally 
ignorant  of  its  appUcation ;  and  it  is  only  by  a  diligen^t  inquiry 
into  the  local  customs  upon  which  they  rely  that  justice  can 
be  administered  to  them  in  our  Courts  according  to  their  so- 
called  systems  of  jurisprudence.  Such  being  the  case,  the 
subject  may  be  dismissed  in  a  very  few  words,  taking  the 
different  classes  of  natives  seriatim. 

The  law  of  the  Portuguese  in  India  is  the  Roman  Civil  Law  as 
current  in  Portugal\  but  somewhat  modified  by  local  custom. 

The  Armenians  of  Bengal,  in  their  petition,  which  I  have 
quoted  in  a  former  page^  state  that  "no  trace  of  their  own  law 
is  now  to  be  discovered;"  and  it  appears  lo  be  an  undoubted 
fact,  that  no  peculiar  Code  of  laws  has  been  administered 
amongst  them  anywhere  since  they  have  ceased  to  be  a  nation.* 

No  Code  whatever  is  alluded  to  in  Father  Chamich's  History 
of  Armenia ;  nor  is  the  name  or  title  of  any  author  or  work  on 
law  given  by  the  learned  Sukias  Somal  in  his  account  of  the 
Uterature  of  Armenia.* 


]  See  Arth.  Duck,  De  Usu  et  Authoritate  Juris  Civilis  Bomanoram  per 
dominia  principum  Christianorum.  Lib.  II.  cap.  7. 

*  Supra,  p.  clxxxvii. 

'  Leon  the  Sixth,  the  last  of  the  Armenian  monarchs  of  the  Ciltcio- 
Armenian  kingdom,  which  perhaps  was  never  entirely  independent,  wait 
taken  prisoner  by  the  Mamluks  of  Egypt  in  A.D,  1375.  He  was  released 
in  1382,  but  wa£  not  permitted  to  return  to  his  own  country,  and  wandered 
through  Europe  from  place  to  place  until  his  death,  which  happened  at 
Paris  in  the  yeai*  1393.  Yabram's  Chronicle,  translated  by  Neumann. 
Preface,  p.  xii.  8vo.  Lond.  1831.  Printed  for  the  Oriental  Translation  Fund. 

*  Quadro  della  Storia  Letteraria  di  Armenia.  8?o.  Yenezia,  1829. 
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Mr.  Avdall,  an  Armenian  gentleman  well  versed  in  the 
literature  of  his  country,  states,  in  a  communication  addressed 
to  the  Secretary  of  the  Indian-Law  Commission  \  that  **two 
Codes  of  Armenian  law  have  at  different  times  been  compiled. 
The  first  is  said  to  have  been  compiled  under  the  auspices  of 
the  Armenian  King,  Johannes  Bagratian,  about  the  year  1046, 
and  is  known  only  through  the  medium  of  a  translation  made 
into  Latin,  in  the  year  1548,  by  order  of  Sigismund  the  First, 
King  of  Poland,  into  whose  territories  a  body  of  Armenians 
had  emigrated  in  the  eleventh  century.  The  second  is  the 
compilation  of  Mechithar  Ghosh,  a  learned  Afmenian,  who 
flourished  in  the  end  of  the  twelfth  and  beginning  of  the 
thirteenth  centuries.  According  to  this  writer  there  was,  in 
his  own  times,  a  total  absence  of  laws  and  law-books  among 
the  Armenians.  A  copy  of  this  book  exists  at  Venice;  but 
neither  of  this,  nor  of  the  preceding  Code,  does  any  copy  exist 
in  India.'" 

A  short  time  since  I  was  favoured  with  a  communication  on 
the  subject   of  the  Armeni&n  laws  by  the  Archbishop  and 
Abbot-general  of  the  Mechitaristan  Monastery  of  San  Lazzaro 
in  Venice.     The  learned   prelate   distinctly   states  that  the 
Code  of  ancient  Armenian  laws  no  longer  exists.    He  says,  also, 
that  the  Armenians  who  were  established  at  Leopolis  in  Po- 
land in  the  eleventh  century,  can-ied  with  them  the  Armenian 
laws,  which  were  there  administered  to  them.  He  then  mentions 
the  Latin  translation  made  by  order  of  King  Sigismund,  and 
the  later  compilation  spoken  of  by  Mr.  Avdall;  adding  that 
there  is  a  MS.  of  the  former,  and  several  of  the  latter  work, 
in  the   library   of  the   Monastery.      He  also  refers  to  ano- 
ther Armenian  work,  which  is  a  translation  from  the  Greek, 
and  is  entitled  "  the  Laws  of  Kings ;"  and  he  concludes,  by 
stating  emphatically,  that  the  Armenians  who  remained  in 
their  own  country  lost  not  only  their  independence,  but  also 
their  national  laws ;    and  that  all  those  who  emigrated  have 
always  been  governed  by  the  laws  of  the  countries  in  which 
they  have  settled.    The  Archbishop,  however,  makes  the  gene- 


'  Special  Reports  of  the  Indian-Law  Commissioners,  1842,  p.  457  note. 
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ral  reservation,  that  in  ecclesiastical  matters  all  Armenians  are 
subject  to  the  laws  of  the  Armenian  Church,  as  established  by 
their  ancient  holy  Fathers. 

There  is  no  doubt,  therefore,  that  the  Armenians  at  the 
present  time  have  no  actual  laws  especially  applicable  to  them ; 
and  that  decisions  in  cases  to  which  they  are  parties  can  only 
be  regulated  in  accordance  with  local  usage. 

The  Parsis,  who  are  now  settled  principally  in  Qujarat, 
and  on  the  north  coast  of  Bombay,  are  a  large  and  influential 
class  of  natives,  and  are  supposed  to  have  first  established 
themselves  in  India  about  the  year  651,  when  the  Sasaniaa 
monarchy  was  extinguished  in  Persia  by  the  defeat  and  murder 
of  Yazdajird,  the  last  king  of  that  race,  and  the  fireworship  of 
Zartusht  was  supplanted  by  Islam. 

On  the  establishment  of  the  new  creed,  a  large  body  of  Per- 
sians emigrated  from  Eirman  to  India,  in  order  to  practise 
peaceftJly  the  faith  of  their  forefathers,  and  they  are  repre- 
sented to  have  carried  with  them  the  ancient  books  of  dieir 
religion  and  law.  Such  books,  however,  as  are  now  extant 
relate  almost  exclusively  to  the  doctrines  and  ceremonial 
observances  of  their  religion ;  and  there  are  no  existing  works 
which  can  be  considered  as  forming  a  Code  of  laws  properly 
so  called.^ 

Their  present  law,  if  it  deserve  the  name,  consists  of  their 
national  customs,  preserved  by  immemorial  usage,  and  many 
others  borrowed  from  the  HindAs,  which  are  ascertainable 
only  by  reference  to  the  Dusturs,  or  Parsi  priests,  or  to  the 

Mubid,  or  head,  or  a  Panchayit,  of  the  Cast,  for  as  such  they 

* . i 

^  Zend-Avesta^  Ouvra^e  de  2iOix»a6tre,  traduit  en  Fran^ais  sur  Torigiiial 
Zend  par  Anquetil  du  Perron.  3  Tomes  4to.  Paris,  1771. — M.  Wester- 
gaard  of  Copenhagen,  who  has  been  long  occupied  in  researches  on 
the  ancient  languages  of  Persia,  is  preparing  for  publicaticm  a  complete 
edition  of  so  much  of  the  Zendavesta  as  has  been  handed  down  to  us. 
Some  years  since  he  undertook  the  voyage  to  Bombay  for  the  purpose  of 
collecting  materials ;  and  since  then  he  has  been  diligently  employed  in  the 
examination  of  the  literary  treasures  of  all  the  public  libraries  of  Europe. 
M.  Westergaard's  work  will  be  accompanied  by  a  traDsIation,  a  grammar 
of  the  two  dialects  of  the  Zend,  and  a  complete  concordance  of  the 
Zendavesta. 
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are  considered  in  India,  and  they  have  adopted  the  Hindu 
method  of  referring  disputed  points  to  a  Panchdyit. 

The  Act  of  the  Legislative  Council  of  India  No.  IX.  of 
1837,  may  be  mentioned  here  as  fixing  the  law  with  regard 
to  Farsis  in  certain  cases.  By  this  Act  it  was  declared,  that  all 
immoveable  property  belonging  to  any  Farsis,  and  situate  within 
the  jurisdiction  of  the  Supreme  Courts,  should,  as  far  as  regards 
its  transmission  in  cases  of  death  or  intestacy,  be  of  the  nature 
of  chattels  real,  and  not  freehold. 

The  Sikhs  do  not  appear  to  have  any  distinct  system  of 
jurisprudence :  indeed,  the  religion  itself  of  the  followers  of 
Nanak  can  hardly  be '  called  an  established  belief  Its 
original  elements  were  deism  of  a  mystical  tendency,  con- 
templative worship,  peace  and  goodwill,  and  amalgamation  of 
Muhammadan  and  Hindu.^  These  principles  It^ve,  however, 
become  sadly  degenerated  in  practice.  The  great  distinction 
between  the  Sikhs  and  the  other  Hindus  is  the  abolition  of 
Cast;  but  the  experiment  has  proved  a  most  unsuccessful  one, 
as  it  has  caused,  to  use  the  words  of  Professor  Wilson,  ^'  the 
extinction  of  many  of  the  restraints  which,  in  the  more 
orthodox  system,  supply,  however  imperfectly,  the  want  of  a  , 
purer  code  of  fidth  and  practice.^'*  The  sacred  books  of  the 
Sikhs  contain  no  systematic  exposition  of  doctrine,  and  but  few 
practical  rules  of  conduct;  being  for  the  most  part  of  a 
mysdcal  or  moral  purport.^  Their  laws,  if  they  may  be  so 
termed,  are  adaptations  of  the  Hindu  system,  and  depend 
entirely  upon  usage,  and  not  upon  any  written  Code. 

I  am  not  aware  that  the  Jain  laws  have  ever  been  treated 
of  by  any  European  author,  or  that  their  legal  writings  have 
ever  been   consulted  or  examined.     In  some  rare  instances, 


^  A  Summary  Account  of  the  Civil  and  Religious  Institutions  of  the 
Sikhs.  By  Proftssor  H.  H.  Wilson.  Journal  of  the  Royal  Asiatic 
Society.  YoL  IX.  p.  4S. 

>  lb.  p.  08. 

'  lb.  p.  46.  And  see,  for  an  account  of  the  sacred  books  of  the  Sikhs, 
and  some  transhited  extracts  therefrom,  A  History  of  the  Sikhs,  by  J.  D. 
Cmmingham.  Append.  I.  II.  III.  and  lY.  p.  346  et  9eq.  Syo.  Lond. 
18«. 
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however,  when  cases  hare  arisen  involving  questions  of  Jaiu 
law,  the  Hindu  law  officers  of  the  Courts  have  given  their 
opinions,  professedly  founded  on  a  reference  to  the  Jain 
Shastras.  What  these  Shastras  are  I  have  not  been  able  to 
ascertain. 

An  abstract  translation  of  the  Burmese  Code  of  laws,  entitled 
Damasat,  or  the  Golden  Rule,  appeared  in  the  year  1833.^  The 
Damasat  seems  to  be  of  considerable  antiquity,  and  presents 
many  analogies  with  the  Hindu  law ;  the  abstract,  however,  is 
only  sufficient  to  give  a  general  view  of  the  system. 

Dr.  Rest  is  now  engaged  in  preparing  an  edition  of  a  Code 
of  Buddhist  laws  in  tiie  Pali  language,  under  the  auspices  and 
at  the  expense  of  the  Earl  of  Ellesmere,  the  President  of  the 
Royal  Asiatic  Society.  The  existence  of  this  Code  was  not 
known  to  Eyropeans  until  it  was  discovered  by  Dr.  Rost 
among  the  MSS.  preserved  in  the  British  Museum.  It  is  said 
to  have  been  promulgated  in  the  fifth  century  of  our  Mrs,;  but 
it  is  a  question  how  far  it  is  Buddhistical  in  its  origin ;  and 
the  name  of  its  reputed  author,  Manusara,  would  of  itself  lead 
us  to  infer  that  it  is  founded  on  the  Institutes  of  Menu,  even 
if  the  fact  were  not  abundantly  proved  by  an  inspection  of  its 
form  and  contents.  This  Pali  Code  is  accompanied  by  a 
translation  and  commentary  in  the  Burmese  language,  adaptiog 
its  provisions  to  the  wants  of  more  recent  times,  ^and  appears 
to  be  the  text  book  of  the  Burmese  Courts  of  Law,  as  well  as 
those  of  the  other  Buddhist  nations  who  inhabit  the  extra- 
Gangic  peninsula. 

The  laws  of  China,  also  a  Buddhist  country,  have  been  made 
known  by  the  learned  labours  of  Sir  George  Staunton,  who,  in 
his  translation  of  the  Ta  Tsing  Leu  Lee^  has  presented  us 
with  the  ftmdamental  laws  of  the  Chinese,  and  a  selection  f5rom 
their  Penal  Code.    The  Leu  Lee  is  held  in  the  highest  venera- 

^  A  description  of  the  Burmese  Empire,  by  Father  Sangermano^  p.  182. 
4to.  Rome,  printed  for  the  Oriental  Translation  Fand,*  in  18S3w  And 
see  Symes'  Embassy  to  Ava,  p.  303  et  seq,  4to.  Lond.  1800. 

'  Ta  Tsing  Lea  Lee ;  being  the  Fandamental  Laws,  and  a  Seleclion  from 
the  Supplementary  Statutes  of  the  Penal  Code  of  China ;  translated  from 
the  original  Chinese,  by  Sir  6.  T.  Staunton,  Bart.  4to.  Lond.  1810.  . 
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tion  in  the  Celestial  Empire,  and  comprises  a  general  Code  of 
laws,  Cinl,  Fiscal,  Ritual,  Military,  and  Criminal,  together 
with  such  as  are  relative  to  public  works. 

The  Javan  law  is  divided  into  two  departments,  that 
depending  upon  the  Muhammadan  law,  and  that  which  rests 
upon  custom  and  tradition:  the  former  caUed  Hukm  Allah, 
and  the  latter  Yudha  Nagara.  The  Muhammadan  law 
decisions  are  guided  by  the  Arabic  works  on  law,  or  rather  by 
a  collection  of  opinions  extracted  from  them,  and  translated 
into  the  Javan  language.  The  law  of  custom  is  chiefly 
handed  down  in  oral  tradition,  but  is  also  contained,  in  a  great 
measure,  in  two  works,  one  by  Jugul  Mudah  Fateh,  which  is 
computed  to  be  about  six  hundred  years  old,  and  another  by 
Raja  E^pa.  The  first  compilation  of  the  Javan  laws,  in  which 
they  were  somewhat  blended  with  the  Muhanmiadan  jurispru- 
dence, was  made  by  order,  of  the  first  Musulman  prince  of 
Demak.  Another  work  of  this  description  which  is  in  high 
estimation  is  the  Suria  Alam :  it  will  be  found  translated  into 
English  in  Sir  Stamford  Raffles'  History  of  Java.^  In  the 
latter  work  there  is  also  an  abstract  of  some  of  the  laws  said 
to  have  been  in  force  in  the  earliest  periods  to  which  Javan 
tradition  refers.^  The  proclamations,  and  the  laws  and 
r^ulations  of  the  Soyereign,  form  another  source  of  deviation 
from  the  Muhammadan  law.  Collections  of  these  have  been 
committed  to  writing.^ 

It  is  not  probable  that  the  Hebrew  laws,  grafted  by  the 
Rabbinical  writers  on  the  Code  contained  in  the  Old  Testament, 
will  ever  be  received  or  administered  in  India:  those,  how- 
ever, who  are  curious  in  the  matter,  will  find  ample  informa- 
tion as  to  the  Jewish  laws  of  succession  and  marriage,  in  the 
works  of  the  learned  Selden.^ 


1  Raffles'  History  of  Java,  Vol.  II.  Appendix,  C.  p.  xxxviii.  8vo.  Lend. 
1830. 2d.  edit 

'  lb.  Appendix,  C.  p.  li. 

» lb.  Vol.  I.  pp.  312,  313. 

^  J.  Seldeni  Uxor  Ebraica,  sea  deNuptiis  et  Divortiis  ex  Jure  Civili 
▼etemm  Ebraeorum,  Libri  Tres,  Ejosdem  De  Saccessionibus  ad  Leges 
Ebrsoram  in  Bona  defunctorum.  Edit.  nov.  4to.  Francof.  16d5. 
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In  addition  to  the  above,  several  races,  as  the  Khonds  and 
some  others,  might  be  ranged  under  the  present  head;  but 
these  have  no  pretension  to  laws  of  their  own. 

It  is  evident,  from  this  rapid  sketch,  that  the  class  of  natives 
of  India  who  are  neither  Hindus  nor  Muhammadans  rely  in 
most  instances  almost  entirely  upon  custom ;  that  they  are  either 
destitute  of  particular  laws ;  that  such  laws  are  unknown  or 
forgotten,  or  laid  aside;  or,  lastly,  that  they  have  adopted 
modifications  of  the  Hindu  and  Musidman  systems  of  jurispru- 
dence. 

Such  is  the  present  stat'C  of  things;  and  the  uncertainty 
caused  by  it,  whiqh  has  called  forth  the  express  complaint  of 
the  more  influential  portion  of  this  class  of  natives,  seems  to 
re<]uire  the  prompt  and  active  interference  of  the  legislature. 


VI.  ACCOUNT  OF  THE  REPORTS  OF  DECIDED  CASES, 

AND  CONCLUSION. 

Before  concluding  this  Introduction,  I  shall  give  a  short 
account  of  the  Reports  from  which  the  cases  contained  in  the 
Digest  have  been  collected. 

The  decisions  of  the  Judicial  Committee  of  the  Privy 
Council  are  taken  from  the  Reports  of  Knapp  and  Moore, 
from  the  Indian  Appeal  Cases  collected  and  published 
separately  by  the  latter  gentleman,  and  from  a  valuable  col- 
lection of  the  printed  cases  in  Indian  Appeals,  with  the  judg- 
ments annexed,  prepared  and  arranged  by  Mr.  Lawford. 
I  have  added  a  few  from  MS.  notes  taken  by  myself  in  the 
Council  Chamber. 

The  cases  decided  in  the  Supreme  Court  at  Calcutta  are 
derived  from  the  following  sources : — 

Notes  of  decided  cases  by  the  late  Sir  Edward  Hyde  East, 
Baronet,  formerly  Chief  Justice  of  the  Court.  These  notes 
are  printed  in  extenso  in  the  second  volume  of  this  work.  They 
were  originally  placed  at  my  disposal  in  MS.,  .by  the  late 
learned  Judge ;  and  they  are  now  published  for  the  first  time,  by 
the  kind  permission  of  the  present  Baronet,  Sir  James  East,  M-P., 
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These  notes  will  be  found  to  contain  many  most  important 
decisions  on  points  of  native  law,  and  questions  relating  to  the 
jurisdiction  of  the  Court. 

Reports  of  cases  inserted  by  way  of  illustration,  by  Sir 
Francis  Macnaghten,  formerly  a  Judge  of  the  Court,  in  his 
Considerations  on  the  Hindu  Law  as  current  in  Bengal,  pub- 
lished in  the  year  1824.  These  Reports,  from  the  nature  of 
the  work  from  which  they  are  extracted,  are  of  course  confined 
to  cases  involving  questions  of  Hindu  law. 

The  notes  of  cases  contained  in  Mr.  Longueville  Clarke's 
editions  of  the  Rules  and  Orders  of  the  Supreme  Court,  pub- 
lished in  1829;  of  the  additional  Rules  and  Orders  which 
appeared  in  the  same  year ;  and  of  the  Rules  and  Orders  for 
1831 — 32,  published  in  1834.  These  notes  of  cases  are  very 
valuable,  many  of  those  in  the  two  latter  collections  containing 
the  judgments  in  full,  and  relating  to  points  of  native  law  of 
the  greatest  interest. 

The  Reports  by  Mr.  Bignell,  published  in  1831.  A  single 
number  only  of  these  Reports  appeared.  The  cases  are  fully 
and  ably  reported. 

The  notes  of  cases  inserted  in  Mr.  Smoult's  Collection  of 
Orders  on  the  Plea  Side  of  the  Supreme  Court  at  Calcutta, 
fix)m  1774  to  1813  inclusive,  published  in  1834.  These  notes 
are  succinct,  but  highly  useful,  and  comprise  decisions,  princi- 
pally on  points  of  practice,  from  the  year  1774  to  1798. 

A  Note-book  by  the  late  Mr.  E.  D.  Barwell,  formerly  a  bar- 
rister of  the  Court,  containing  MS.  notes  of  decisions  in  the 
Supreme  Court  at  Calcutta.  Some  of  these  notes  are  extracted 
from  the  MSS.  of  Mr.  L.  Clarke,  and  that  gentleman  has  kindly 
authorised  me  to  make  use  of  them. 

A  Collection  of  decisions  of  the  Supren^e  Court  at  Calcutta, 
published  by  Mr.  Morton  in  1841.  This  Collection  is  princi- 
pally compiled  from  the  MS.  notes  of  Sir  R.  Chambers,  C.  J., 
Mr.  Justice  Hyde\  and  other  Judges  of  the  Court;  and  the 


^  These  MS.* notes  of  Sir  R.  Chambers  and  Mr.  Justice  Hyde,  which 
were  also  liberally  made  ose  of  in  Mr.  Smoult's  collection,  comprise  decisions 
of  the  Supreme  Court  at  Calcutta  from  the  year  1774  to  1798.     The 
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cases  relate  almost  exclusively  to  questions  altogether  peculiar 
to  India.  It  is  needless  to  add  that  it  is  a  work  of  the  greatest 
utiHty  and  authority. 

The  Reports  by  Mr.  Fulton,  of  which  the  first  volume  was 
published  in  the  year  1845.  This  volume  comprises  cases 
decided  between  the  years  1842  and  1844.  Mr.  Fulton  has 
since  returned  to  England,  and  I  am  not  aware  that  any 
Reports  have  been  undertaken  in  continuation  of  his  work. 

The  only  collection  of  the  decisions  of  the  Supreme  Court  at 
Madras  is  that  published  by  Sir  Thomas  Strange,  C.J.  This 
work  appeared  in  the  year  1816,  and  comprises  three  volumes. 
The  cases  are  clearly  set  forth,  and  the  judgments  frequently 
given  entire ;  but,  from  the  paucity  of  the  materials  placed  at 
the  disposition  of  the  learned  Judges  at  that  period,  the 
decisions  of  the  Court,  where  they  relate  to  questions  of  native 
law,  must  be  taken  with  some  reservation. 

For  the  decisions  of  the  Supreme  Court  at  Bombay  I  am 
indebted  to  the  kindness  of  Sir  Erskine  Perry,  who  now  pre- 
sides in  that  Court.  These  decisions  have  not  been  before 
published,  and  will  be  found  printed  verbatim  in  the  second 
volume  of  this  work.  They  gain  additional  authority  from  the 
fact  of  the  MS.  having  been  carefully  revised  and  corrected  by 
the  learned  Chief  Justice  himself. 

The  first  printed  Reports  of  cases  decided  in  the  Courts  of  the 
Honourable  East-India  Company  were  published  by  Sir  Williajn 
Hay  Macnaghten,  when  Register  of  the  Sudder  Dewanny 
Adawlut  at  Calcutta,  in  which  Court  the  cases  were  determined. 
A  second  edition  of  the  first  two  volumes  appeared  in  the  year 
1827,  and  the  Reports  were  subsequently  continued  in  their 
present  form.  Those  contained  in  the  first  volume  were  chiefly 
prepared  by  Mr.  Dorin,  afterwards  a  Judge  of  the  Court.  The 
notes  appended  to  the  cases  in  this  first  volume  are  entitled  to 
weight,  as  having  been  written  or  approved  by  the  Judges  by 
whom  the  cases  were  decided;  and  those  explanatory  of  intricate 

volumes  in  which  they  are  contained  were  presented  by  Lady  Chambers,  the 
widow  of  Sir  Robert,  to  the  Supreme  Court  at  Calcutta, — See  Smoult  and 
Ryan's  Rules  and  Orders,  Vol,  I-,  Pref.  p.  xxvii. 
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points  of  Hindu  law  are  most  especially  yaluable,  as  coming  from 
the  pen  of  the  learned  Henry  Colebrooke.  The  second,  third, 
and  part  of  the  fourth  volumes,  were  also  published  by  Sir  William 
Hacnaghten :  the  later  cases  in  the  fourth  volume,  were  selected 
and  prepared  by  Mr.  C.  Udney,  his  successor  in  the  office  of 
Register.  The  cases  contained  in  volume  the  fifth  were  reported 
by  Mr.  J.  Sutherland :  those  given  in  the  sixth  and  seventh 
volumes  have  no  reporter's  name  affixed,  but  they  were 
approved  by  the  Court,  and  were,  as  I  believe,  prepared  by 
the  Registers.     These  Reports  are  still  in  progress. 

Reports  of  summary  cases  determined  in  the  Sudder  Dewanny 
Adawlut  at  Calcutta  from  the  years  1841  to  1846  were 
appended  to  the  seventh  volume  of  the  above-mentioned 
collection.  In  the  year  1845  a  selection  of  Reports  of  summary 
cases  was  published  separately,  containing  selected  decisions 
from  the  year  1834  to  1841,  the  former  year  being  the  period 
at  which  the  summary  and  miscellaneous  department  of  the 
business  of  the  Court  was  first  entrusted  to  one  Judge. 

Reports  of  cases,  chiefly  in  summary  appeals  decided  in  the 
Sudder  Dewanny  Adawlut  at  Calcutta,  were  published  by  Mr. 
Sevestre,  one  of  the  Pleaders  of  the  Court.  Volume  the  first 
of  this  collection  comprises  three  parts,  and  was  completed  in 
the  year  1842.  I  have  received  five  parts  of  the  second 
volume,  which  bring  these  valuable  Reports  down  to  September 
1846,  in  which  year  the  fifth  part  appeared.  The  cases 
are  inserted  in  the  Digest  to  that  period. 

The  decisions  of  the  Sudder  Dewanny  Adawlut  at  Calcutta, 
recorded  in  English,  in  conformity  lo  Act  XH.  of  1 843,  are 
now  published  monthly.  This  collection  was  commenced  in 
the  year  1845,  by  order  of  the  Right  Honourable  the  Governor 
of  Bengal 

Reports  of  the  decisions  of  the  Sudder  Dewanny  Adawlut  of 
the  North- Western  Provinces,  recorded  in  Bngliah,  in  pur- 
suance of  Act  XII.  of  1843,  were  commenced  in  April  1846, 
and  are  still  in  coxu^e  of  publication. 

The  decisions  of  the  ZiUah  Courts  of  the  Lower  Provinces,  re- 
corded in  English,  according  to  Act  XII.  of  1843,  are  also  printed 
monthly,  in  the  same  form  as  the  two  preceding  collections. 

X  2 
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The  later  cases  in  these  three  last-named  series  came  into  my 
hands  too  late  for  insertion  in  the  Digest,  but  they  will  be 
collected  and  arranged  in  a  continuation  of  this  work,  which  I 
purpose  to  pi||)fi3h  periodically,  as  the  materials  accumulate  in 
sufficient  quantity.* 

The  Reports  of  cases  decided  in  the  Courts  of  the  Honourable 
Company  at  Madras  are  few  in  number.  A  volume  was  pub- 
lished in  1843,  entitled,  Decrees  in  Appeal  Suits  determined  in 
the  Court  of  Sudder  Adawlut,  Vol.  I.,  containing  select  decrees 
from  1805  to  1826  inclusive.  The  cases  in  this  collection 
which  involve  questions  of  Hindu  law  are  interesting,  as  illus- 
trative of  the  prevailing  doctrines  of  the  southern  schools. 
They  are,  however,  obscurely  reported,  and,  in  some  in- 
stances, contain  no  point  of  law  at  all,  being  merely  decisions 
for  want  of  proof 

The  cases  decided  in  the  Sudder  Adawlut  at  Madras  are 
now  printed  monthly:  the  first  number  appeared  in  July 
1849.  These  arrived  in  this  country  too  late  for  insertion  in 
the  Digest,  but  will  be  found  in  the  Continuation. 

The  decisions  in  the  Sudder  Dewanny  Adawlut  at  Bombay 
are  taken  from  two  collections  of  Reports. 

The  first  is  the  well-known  series  of  Reports  by  Mr.  Borra- 
daile,  formerly  one  of  the  Judges  of  the  Court,  and  the  author 
of  the  translation  of  the  Mayukha.  Mr.  Borradaile's  work  is 
in  two  folio  volumes,  and  was  published  at  Bombay  in  the  year 
1825.  It  is  replete  with  cases  on  points  of  law  peculiar  to  the 
Bombay  side  of  India,  which  are  very  ably  reported. 

The  other  source  from  which  I  have  derived  the  decisions  of 
the  Sudder  Dewanny  Adawlut  at  Bombay  is  a  small  anonymous 
pubUcation,  which  appeared  in  1843.  It  is  entitled,  Reports  of 
selected  cases  determined  in  the  Sudder  Dewanny  Adawlut  at 
Bombay.  The  Reports  contained  in  this  little  volume  were 
prepared,  with  few  exceptions,  by  the  Deputy  Registers  of  the 


*  The  decisions  of  the  Civil  Courts,  recorded  in  English,  according  to 
Act  XII.  of  1843,  comprise  numerous  cases  not  involving  points  of  law. 
It  will  therefore  be  necessary  only  to  make  a  selection  from  them  of  such 
decisions  as  offer  matter  of  interest. 
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Court,  and  are  arranged  according  to  the  dates  of  the  decisions, 
which  are  scattered  over  a  period  of  twenty  years,  from  1820 
to  1840,  the  later  ones  having  been  noted  by  the  Judges  who 
sat, as  proper  subjects  for  publication.  '•w* 

In  the  branch  of  Criminal  Judicature  two  series  of  Reports 
have  alone  been  printed.  The  former  of  these  comprises  five 
volumes  and  part  of  a  Bixth,  and  contains  sentences  of  the 
Nizamut  Adawlut  at  Calcutta.  The  first  two  volumes  were 
prepared  by  Sir  William  Macnaghten:  the  three  last  have 
no  reporter's  name.     This  series  is  still  in  progress. 

The  second  series  contains  Reports  of  criminal  cases  deter- 
mined in  the  Court  of  Sudder  Foujdary  Adawlut  of  Bombay 
from  1827  to  1846.  This  compilation  is  by  Mr.  Bellasis, 
Deputy  Register  of  the  Court;  and  the  cases  have  been 
selected  to  illustrate  the  application  of  the  law,  both  in  questions 
of  evidence  and  of  punishment,  and  also  to  settle  doubtful 
points  of  procedure  and  practice.  The  first  volume  was  pubr 
lished  in  the  year  1849,  but  its  very  recent  appearance  in  this 
country  has  precluded  me  from  making  use  of  it  in  the  Digest. 
The  cases  it  contains  will,  however,  be  inserted  in  the  Con- 
tinuation. 

It  remains  to  make  some  remarks  respecting  the  plan  which 
I  have  adopted  in  the  arrangement  of  the  Digest. 

It  may  be  thought  by  some  that  it  would  have  been 
better  to  have  divided  the  work  into  two  separate  portions, 
one  having  reference  to  the  decisions  pronounced  in  Her 
Majesty's  Courts,  and  the  other  to  those  in  the  Courts  of 
the  Honourable  East-India  Company.  And,  indeed,  the  diver- 
sity of  the  laws,  and  the  variety  of  the  Courts,  cause  a  great 
difficulty  in  arranging  the  decided  points  together,  so  as  to 
combine  brevity  with  clearness.  Many  of  the  cases  decided 
are,  however,  of  authority  in  all  the  Courts;  and  thus,  had 
I  divided  the  Digest  into  two  distinct  parts,  it  would  have 
necessitated  an  almost  endless  repetition;  whilst,  by  always 
keeping  the  placita  imder  each  title  separate,  when  the  decisions 
are  not  of  common  authority,  I  trust  that  any  inconvenience  of 
reference  will  be  avoided.     The  title  "  Mortgage''  may  be  cited 
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as  an  instance.  Under  this  title  the  placita  are  arranged  under 
the  following  heads: — 1.  Hindu  Law;  2.  Muhammadan  Law; 
3.  In  the  Supreme  Courts;  4.  In  the  Courts  of  the  Honoiu*able 
Company.  The  decisions  under  the  two  first  heads  are  appU- 
cable  to  both  species  of  Courts,  Queen's  and  Company's ;  whilst 
those  placed  under  the  two  latter  have  a  special  and  restricted 
application.  In  certain  instances  I  have  not  thought  it  neces- 
sary to  class  the  decisions  under  separate  heads  as  to  the  Courts 
in  which  they  were  passed.  The  placita  foimd  under  the  title 
"  Hindu  Widow/'  for  example,  may  be  quoted  as  authorities  in 
all  the  Courts;  whilst  those  under  "Sheriff"  are  strictly  confined 
to  the  Supreme  Courts  of  Judicature ;  and  those  arranged  under 
the  title  "Resumption"  apply  to  suits  which  can  only  arise  in  the 
Courts  of  the  Honourable  East-India  Company.  By  this  means 
I  think  .the  various  systems  of  law  are  kept  entirely  distinct, 
with  a  greater  attainment  of  conciseness,  lucidity  of  arrange- 
ment, and  convenience  of  reference,  than  would  have  resulted 
from  any  other  method:  and  I  apprehend  that  no  confusion 
can  arise  in  the  minds  of  those  who  are  acquainted  with  the 
constitution  and  powers  of  the  Courts  of  Judicature  in  India, 
or  who  have  followed  me  thus  far  in  this  Introduction. 

Where  questions  of  native  law  occur,  I  have  always  referred 
copiously,  in  the  notes  at  the  foot  of  the  page,  to  the  text- 
books. This,  I  hope,  will  save  some  trouble  to  those  who 
may  not  be  well  acquainted  with  such  works,  by  directing  their 
attention  at  once  to  the  places  where  the  law  is  to  be  found  on 
which  the  decisions  are  based. 

I  am  sensible  that  this  plan  of  reference  might  have  been 
more  fully  carried  out ;  and  I  trust  that,  at  a  future  period,  I 
may  have  an  opportunity  of  perfecting  it.  So  far  as  it  extends, 
however,  I  believe  it  will  afford  assistance  to  the  student. 

In  cases  involving  disputed  points  of  Hindu  law  the  reader 
will  perceive  that  I  have,  on  their  first  occurrence,  stated  shortly 
in  the  notes  the  difference  of  doctrine  which  obtains  in  the 
various  schools,  and  given  references  to  works  in  which  the 
points  in  consideration  are  more  elaborately  discussed. 

It  is  hoped  that  these  references,  together  with  the  name 
of  the    Court  in    which  any    case   may  have  been  decided, 
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which  is  obvious  from  the  title  of  the  work  from  which  the 
decision  is  extracted,  always  appended  to  the  foot  of  the  placita, 
will  be  sufficient  to  indicate  the  school  of  law  to  which  each 
decision  has  relation.  For  instance,  in  the  case,  of  Sree  Brij- 
hhookunjee  v.  Ookoohotsaqjee  (Adoption  3),  it  appears,  by  the 
abbreviated  name  of  the  Report,  viz.  Borr.,  that  the  cause  was 
decided  in  the  Sudder  Adawlut  of  Bombay;  and  reference 
being  given  in  the  Notes  to  the  Mayiikha,  the  reader  will  at 
once  be  aware  that  the  doctrine  upheld  by  the  decision  is  of 
authority  in  the  Maharashtra  school.  When  this  is  not  so 
self-evident,  and  generally  where  the  doctrine  is  pecuhar  to 
one  particular  school,  I  have  prefaced  the  decision  by  stating 
the  school  of  law  by  which  it  is  governed. 

Whenever  the  notes  illustrating  and  explaining  the  various 
decisions  are  not  from  my  own  pen,  I  have  added  the  names 
of  their  authors.  Some  few,  however,  affixed  to  the  decisions 
taken  from  the  latter  volumes  of  the  Reports  in  the  Sudder 
Dewanny  Adawlut  of  Calcutta,  have  been  inserted  without 
acknowledgment,  the  names  of  the  annotators  not  appearing 
on  the  &ce  of  the  Reports. 

The  decisions  of  the  Judges  in  the  Courts  in  India  are  of 
various  authority ;  those  of  early  date  having  been  sometimes 
of  necessity  pronounced  upon  insufficient  grounds,  no  means 
then  existing  for  the  acquirement  of  the  native  systems  of  law ; 
and  they  are  always  of  greater  or  less  weight  according  to 
the  Judges  by  whom  they  were  given.  In  order  to  assist  the 
discrimination  of  the  reader  on  this  point,  I  have  added  the 
names  of  the  Judges  by  whom  every  judgment  or  sentence  was 
passed  in  the  Courts  of  the  Honourable  Bast-India  Company ; 
and  I  have  invariably  noticed  in  every  case  the  date  of  each 
decision.  It  must  also  be  observed,  that  many  of  the  decided 
points  ai*e  founded  upon  Laws  and  Regulations  which  have  been 
since  abrogated.     This  I  have  always  pointed  out  in  the  notes.  ^ 

'  It  18  necessary  here  to  mention,  that  the  first  part  of  the  Digest  was 
published  in  November  1847.  Alterations  are  constantly  taking  place  in 
the  law  of  India,  as  well  as  in  the  practice  of  the  Courts ;  so  that,  in  some 
instances,  the  more  modern  decisions  entered  in  the  Digest,  even  when  not 
accompanied  by  the  notes  above  alluded  to,  may  no  longer  be  applicable. 
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Where  it  has  been  found  impracticable  to  arrange  the  cases 
under  the  several  titles  in  a  connected  order  of  subject,  I  have 
placed  them  chronologically. 

The  reader  will  remark,  that,  both  with  regard  to  the  placita 
and  the  notes,  I  have  freely  resorted  to  a  system  of  double 
entry.  As  an  excuse  for  this,  I  may  observe,  that,  in  a  work 
like  the  present,  omission  is  more  to  be  guarded  against  than 
repetition ;  the  principal  object  in  view  being,  that  every  decided 
point,  and  the  authorities  upon  which  it  is  grounded,  may  be 
readily  discovered. 

The  plan  of  numbering  the  placita  has  been  adopted  with  some 
hesitation,  the  mere  fact  seeming  to  imply,  that  the  numbers 
given  under  any  reference  to  a  particular  title  comprise  off  the 
cases  relating  to  such  title.  I  have  no  doubt,  however,  that  many 
decided  points  may  be  discovered  which  should  more  strictly 
have  been  inserted  under  other  titles  than  those  where  they  occur, 
and  that  references  have  frequently  been  omitted.  Accuracy  in 
this  respect  can  scarcely  be  expected  in  the  first  arrangement 
of  so  many  thousands  of  cases.  I  have,  nevertheless,  carried 
out  the  plan  of  numbering,  as,  however  imperfect,  the  placita 
referred  to  are  more  easily  consulted  when  numbered,  than  if 
the  references  were  made  merely  to  a  title  generaUjfy  as  is  the 
case  in  Harrison's  and  other  Digests.  Many  points  of  law 
may,  by  this  means,  be  at  once  discovered ;  but  it  must  not  be 
concluded  that  the  numbers  mentioned  refer  to  the  ordy  places 
in  which  such  points  are  illustrated.  I  therefore  beg  to  make 
the  express  reservation,  that  the  plan  of  numbering  the  placita 
has  been  introduced  solely  for  the  purpose  of  aflFording  assistance 
to  the  reader,  and  that  it  must  not  be  entirely  rehed  on,  so 
as  completely  to  supersede  his  own  research. 

I  have  naturally  experienced  great  difficulty  in  classifying 
the  cases  which  relate  to  the  practice  of  the  Sudder  and  Mo- 
fussil  Courts.  Correctness,  in  regard  to  so  technical  a  subject, 
is,  I  fear,  hardly  to  be  attained  by  one  who  has  never  practised 
in  the  Courts  in  India. 

The  method,  if  it  deserve  the  name,  which  I  have  followed  in 
the  transcription  of  native  words,  may  call  for  a  few  words  of 
explanation.     Nowhere  does  a  greater  incongruity  exist  with 
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respect  to  the  rendering  of  Oriental  terms  by  means  of  the 
Roman  character,  than  in  the  works  relating  to  Indian  law. 
This  has  arisen  from  the  fact,  that  the  original  transcriptions 
were,  for  a  lengthened  period,  merely  endeavours  to  represent 
the  soundi^  of  words,  with,  of  course,  more  or  less  accuracy 
according  to  the  discriminating  power  of  the  ear  of  the  tran- 
scribers, who  were,  for  the  most  part,  ignorant  of  the  native 
languages.     The  confusion  that  resulted  was  afterwards  still 
worse  confounded  by  the  introduction  of  the  unsightly  ortho- 
graphy of  Dr.  Gilchrist,  which  neither  gives  satisfactorily  the 
equivalents  of  the  Eastern  characters,  nor  furnishes  even  a 
tolerable  guide  to  the  pronunciation  of  the  words.     At  first  I 
had  wished  to  have  adhered  to  one  uniform  plan  throughout  the 
work,  following  the  system  recommended  by  Sir  William  Jones 
in  the  first  volume  of  the  Asiatic  Researches,  as  modified  by 
the  Oriental  Translation  Committee.     This,  however,  I  was 
soon  forced  to  abandon,  since  it  would  have  rendered  many 
words  in  the  most  common  use  utterly  unrecognizable,  except- 
ing by  an  Orientalist.     The  words  Dewanny,  rupee,  Bombay, 
and  Mysore,  for  instance — and  a  host  of  others  might  be  ad- 
duced— would  scarcely  have  been  identified    by    one   unac- 
quainted with  the  Eastern  languages,  if  spelt  with  reference  to 
the   native  orthography.     Many  terms,  however,  have   been 
transcribed,  and  are  still  written,  in  a  variety  of  ways,  and 
without  any  pretension  to  uniformity  or  correctness.     It  is 
obvious  that  these  terms  are  as  likely  to  be  recognised  if  ac- 
curately spelt,  as  though  they  were  to  occur  xmder  any  other 
form.       Whenever  this  variety  of  spelling  prevails,  I  have, 
therefore,  adopted  the  system  of  orthography  which  I  originally 
set  out  with;  but  whenever  words  have  been  spelt  through  a 
long  course  of  years,  however  erroneously,  in  one  invariable 
manner,  and  have  thus,  as  it  were,  become  naturalized  into  our 
language,  I  have  retained  such  speUing.     It  is  dijficult,  in 
observing  this  distinction,  to  draw  the  line  between  those  terms 
which  come  within  the  former  or  the  latter  class ;  but  in  the 
Glossary  which  I  have  appended  to  this  volume  I  have,  in  all 
cases,  added  the  transcription  of  each  word  in  the  Arabic  or 
Devanagari  character.     I  have  restricted  the  Glossary  to  such 
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terms  as  occur  in  the  present  work,  giving  the  meaning  of 
each,  so  far  as  I  have  been  able  to  ascertain,  and  denoting  the 
language  from  which  it  is  derived. 

The  names  of  cases  occurring  in  the  Digest  are  always  given, 
for  convenience  of  reference,  as  written  in  the  Reports  from 
which  they  are  taken.  ^  The  reader,  therefore,  in  referring  to 
the  Index  of  Cases  at  the  end  of  this  volume,  will  frequently 
have  to  seek  for  what  is  in  reality  the  same  name  in  different 
places :  e.  g.  the  name  of  Muhammad  must  be  looked  for  under 
Mahamed,  Mahomed,  Mohammed,  Mohammud,  Moohummud, 
Muhammad,  and  Muhammud.  A  like  difficulty  would  be  ex- 
perienced in  some  other  instances,  but  it  is  of  course  quite 
unavoidable.'^ 

Before  taking  leave  of  this  portion  of  the  subject,  I  may  notice 
a  work  which  is  now  in  progress,  and  from  which  we  may 
expect  the  most  beneficial  results.  Some  years  since  the  Honour- 
able East-India  Company  caused  to  be  printed  a  List  or  Dictionary 
of  all  the  technical  terms  employed  in  the  administration  of  the 
British  territories  in  India.  Copies  of  this  List  were  distributed 
to  the  Company^s  Officials  in  the  various  districts,  who  were  invited 
to  fiirnish  details  as  to  the  origin  and  application  of  each  of  these 
terms.  Tte  answers  obtained  have  been  transmitted  to  England, 
and  placed  in  the  hands  of  the  learned  Professor  Wilson,  who  has 
far  advanced  in  the  preparation  for  the  press  of  a  complete  Glos- 

*  In  some  instances  the  names  of  cases  in  the  Index  have  been  separated^ 
for  the  reason  above  mentioned,  although  they  might  with  more  propriety 
have  come  together  :  this,  too,  has  sometimes  occurred  through  inadvertence 
on  my  part.  The  reader  is  requested,  where  "  The  King,"  "  The  East-India 
Company,"  "  The  Heirs  of,  &c.,"  «  The  Collectors,"  and  "The  Salt  Agents, 
are  parties  to  suits,  to  refer  for  cases  not  found  under  those  heads  to  ^'  Rex, 
"East-India  Company,"  "The  United  Company,"  "Heirs  of,  &c.," 
"  Collector,"  or  the  names  of  their  CoUectorates,  and  "Salt  Agent;"  also 
to  look  at  "  Ship"  for  cases  not  found  under  "  The  Ship." 

^  The  variety  in  the  manner  of  setting  down  the  names  of  the  parties  to 
suits  is  often  productive  of  a  serious  inconvenience,  which  may  be  here 
noticed.  I  allude  to  the  orthography  of  such  names  being  changed  daring 
the  course  of  litigation,  and  the  arbitrary  insertion  or  omission  of  names, 
titles,  and  designations  of  Cast.  Occasionally  it  becomes  no  easy  matter 
to  identify  the  parties  to  a  cause  in  appeal  with  those  who  prosecuted  and 
defended  the  suit  in  the  lower  Courts. 
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sary  of  all  the  Indian  technical  terms.  Sir  Henry  Elliot,  Foreign 
Secretary  to  the  Government  of  India^  in  answer  to  the  Com- 
pan/s  requirement,  contributed  such  a  mass  of  information  on 
the  subject,  that  the  Lieutenant-Governor  of  the  North- Western 
Provinces  directed  his  work  to  be  published.  The  first  volume 
has  appeared,  and,  so  far  as  it  extends,  is  exceedingly  useful. 
Sir  Henry  Elliot's  Glossary  will  be  incorporated  in  the  work  of 
Professor  Wilson,  which  will  contain  every  word  in  alphabetical 
order,  in  Roman  letters,  with  transcriptions  in  the  native  charac- 
ters. All  the  incorrect  methods  of  spelling  hitherto  employed 
will  be  given,  with  references  to  the  accurate  orthography; 
and  each  word  will  be  followed  by  its  definition,  etymology, 
and  remarks  on  the  different  shades  of  meaning  in  which  it  is 
employed  in  the  various  provinces.  It  is  to  be  hoped  that  this 
Glossary,  when  completed,  wiQ  put  an  end  to  the  confusion 
that  has  hitherto  prevailed ;  and  that  henceforth,  at  least  in  all 
official  documents,  it  may  serve  as  a  standard  of  orthography 
for  every  Oriental  term  when  technically  applied. 

I  have  a  large  debt  of  gratitude  to  acknowledge  before  I  lay 
down  my  pen.  In  the  first  place,  my  thanks  are  due  to  the 
Honourable  Court  of  Directors,  who  have  munificently,  granted 
me  their  patronage  in  the  pubUcation  of  this  work,  with  that 
liberality  which  they  have  so  constantly  displayed  in  the 
encouragement  of  every  project  calculated  to  improve  the  con- 
dition of  our  Indian  fellow-subjects.  Whether  their  patronage 
has  been,  in  this  instance,  properly  applied,  remains  to  be  proved ; 
but  of  thus  much  I  am  certain,  that  in  no  case  can  it  be  more 
humanely  or  judiciously  extended,  than  in  promoting  a  know- 
ledge of  the  law,  and*  fiirthering  the  administration  of  justice 
in  the  mighty  empire  of  which  they  are  the  delegated  rulers. 

I  have  to  express  my  deep  obUgations  to  the  late  Right 
Honourable  Sir  Edward  Hyde  East,  Bart.,  formerly  Chief  Justice  of 
Calcutta,  who  has  closed  a  long  and  laborious  life,  devoted  to  the 
service  of  his  country,  whilst  this  work  has  been  passing  through 
the  press.  In  doing  so,  I  cannot  but  feel  a  melancholy  satis- 
faction in  placing  in  the  hands  of  that  Profession,  of  which  he 
was  for  so  many  years  an  ornament,  the  latest  records  of  his 
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valuable  experience,  committed  to  my  care  by  his  eon.  I  am 
also  especially  indebted  to  the  Honourable  Sir  Erskine  Perry, 
Chief  Justice  of  Bombay,  for  the  luminous  and  important 
judgments  with  which  he  has  favoured  me.  The  accumulation 
of  decisions  by  competent  authorities  is  undoubtedly  one  of 
the  surest  foundations  on  which  to  base  any  attempt  at  the 
codification  of  the  laws  of  India;  and  the  accession  of  fresh 
materials  from  such  sources  must  therefore  be  regarded  as  of 
the  highest  utility. 

My  most  sincere  thanks  are  due  to  the  Right  Honourable 
Sir  Edward  Ryan,  late  Chief  Justice  of  Calcutta;  Horace 
Hayman  Wilson,  Esq.,  Boden  Professor  of  Sanskrit  in  the  Uni- 
versity of  Oxford;  David  Hill,  Esq.,  Assistant-Examiner  at 
the  East-India  House ;  Richard  Clarke,  Esq.,  formerly  of  the 
Madras  Civil  Service;  -Benjamin  Hutt,  Esq.,  of  the  Bombay 
Civil  Service ;  and  Henry  Reeve,  Esq.,  of  the  Privy-Council 
Office :  to  the  very  learned  Judge,  for  his  kindness  in  frirnishing 
me  with  materials  which  I  could  not  otherwise  have  procured ; 
to  the  learned  Professor  of  Sanskrit,  for  having  given  me  the 
benefit  of  his  extensive  and  varied  knowledge  of  the  law  of 
India;  to  the  four  last-named  gentlemen,  for  much  valuable 
information  connected  with  the  Regulation  Law  and  the  sub- 
ject of  Appeals  to  this  coimtry ;  and  to  all  and  to  each  for  their 
advice  and  assistance  in  the  progress  of  my  labours,  and  for 
the  unvarying  kindness  and  promptitude  with  which  it  has 
been  proflFered. 

The  excuses  of  a  writer  are  but  an  insufficient  apology  for 
the  imperfections  of  his  work.     Still,  in  the  present  instance, 
when  it  is  considered  how  many  topics  concur,  how  much 
reading,  involving  totally  distinct  studies/  is  requisite  for  their 
illustration,  and  how   arduous  is  the  task  of  analyzing  and 
arranging  the  results  of  such  reading,  I  trust  that  any  ob- 
scurity or  omission  on  my  part  may  be  deemed  pardonable.     In 
the  Digest  itself  I  fear  that  much  may  have  found  place  which 
might  have  been  left  out,  and  that  matter  has  been  omitted 
which  ought  to  have  been  inserted.     In  a  work  of  so  complex 
a  nature,  the  first  of  its  kind,  perfection  is,  however,  hardly  to 
be  attained  or  expected. 
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I  may  be  permitted  to  add  a  few  words  with  regard  to  this  In- 
troduction, in  which  I  have*endeavoured  to  lay  before  the  reader 
a  concise  but  comprehensive  treatise  on  the  past  and  present  sys- 
tems for  the  administration  of  justice  in  India,  and  some  account 
of  the  laws  peculiar  to  that  country,  as  well  as  of  the  works  from 
which  a  knowledge  of  them  may  be  acquired. 

My  main  object  has  been,  to  give,  in  a  condensed  form,  and 
in  one  place,  information  which  has  hitherto  been  diffuse  and  dis- 
persed, together  with  such  new  matter  as  I  could  collect  from  fresh 
sources.  In  this  attempt  I  have  had  to  contend  with  the  diffi- 
culty of  including  a  vast  quantity  of  materials  within  inadequate 
bounds ;  for  although  I  have  already  extended  this  Introduction 
beyond  the  limits  I  had  originally  proposed  to  myself,  it  wiQ 
be  obvious,  to  any  one  who  has  considered  the  subjects  of  which 
it  treats,  that  their  complete  elucidation  woidd  require  an 
infinitely  greater  space  than  I  have  had  at  my  command.  I 
believe,  nevertheless,  that,  although  cramped  aftd  imperfect,  it 
will  be  found  of  some  utility,  more  especially  in  its  bibliogra- 
phical portion. 

Finally,  I  can  confidently  assert,  that,  however  I  may  have 
succeeded  in  my  task,  I  should  have  been  most  glad  to  have 
met  with  a  work  like  the  present  when  I  first  entered  upon  the 
study  of  the  law  of  India.  Should  it  save  future  students  but 
a  tithe  of  the  pains  it  has  cost  me,  I  shall  not  have  laboured  in 
vain. 

W.  H.  M. 
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p.  liii.  note  II,  far  Reg.  I.  1833,  read  Reg.  II.  1833,  s.  5. 

p.  Ixil  line  14,  qfter  Circuit,  intert  in  yirtue  of  the  authority  vested  in  them  by  section  3 
of  the  last-named  Regulation. 

p.  IzzzriL  note  6, /or  41,  read  43. 

p.  criL  note  7.  There  is  an  Interpretation  of  Act  III.  of  1843,  given  in  the  second  volume 
of  Hr.  Harrison's  Code  of  Bombay  Regulations,  which  mast  be  added,  in  modification 
of  this  note.  By  this  Interpretation,  dated  the  12th  September  1846,  "  it  was  declared, 
that  the  provisions  of  Act  IIL  of  1843,  limit  special  appeals  from  decrees  in  regular 
appeals  to  the  Sudder  Dewannee  Adawlut"  The  word  "special,"  as  used  in  this 
Interpretation,  must,  I  apprehend,  be  confined  to  appeals  from  decisions  in  regular 
appeals,  presented  on  the  ground  of  the  latter  being  inconsistent  with  law  or  usage,  or 
the  practice  of  the  Courts.  There  must,  therefore,  be  a  distinction  drawn  between 
teeond  appeals  to  the  Zillah  Judges,  which  lie  from  ordinary  decisions  in  regular 
appeals  of  Principal  Sudder  Ameens,  and  Assistant  Judges,  under  the  Regulations, 
and  epecial  appeals,  grounded  on  the  reasons  mentioned  in  the  Act,  which,  by  the  Inter- 
pretation, do  not  lie  to  any  Court  but  the  Sudder  Dewanny  Adawlut  Thus  it  would 
seem,  that  an  appellant  from  a  decision  passed  in  a  regular  appeal,  by  a  Principal 
Sudder  Ameen,  or  Assutant  Judge,  may  make  his  election  whether  he  should  present 
his  further  appeal  as  a  eeeond  appeal  to  the  Zillah  Judges,  or  go  at  once,  in  epecial 
appeal,  to  the  Sudder  Court,  on  the  ground  of  such  decision  being  contrary  to  law,  usage, 
or  practice.  There  appears  to  me  to  be  no  question  that  the  right  of  second  appeal  to 
the  Zillah  Judges  from  the  decbions  in  regular  appeals  of  Principal  Sudder  Ameens» 
and  Assistant  Judges,  as  limited  by  the  Regulations,  remains  untouched  by  Act  III.  of 
1843,  if  such  second  appeal  be  presented  for  any  other  reasons  than  those  specified  in 
the  Act  I  may  add,  that  the  doubt  expressed  in  the  note  upon  which  I  have  thought 
it  necessary  to  make  these  observations,  was  inserted  on  the  very  highest  authority. 

p.  CCTTTiii.  line  8, /or  Mustasim,  read  Muatasim. 

p.  ccxzziv.  note  2,  line  7,  for  native,  read  Shiah. 

p.  cezzziv.  note  2,  line  19, /or  ingenuously,  read  ingeniously. 

p.  ecxliii.  note  ^,far  IV.  read  III. 

p.  ccL  note  8,  ii/tt«r  ^\jj\  uiwr^  ^^^^  ^^jj^  ^ 

p.  cdvL  last  line,  for  Dari,  read  Bara. 

p.  cdviL  Une  17,  dele  and. 

p.  cclzv.  lines  17,  20,  and  22, /or  Tahawi  read  TahawL 

p.  cchnri  line  10,/or  Bailey,  read  Baillie. 

p.  cclzzviiL  line  14,/or  Miram,  read  Maram. 

p.  cdzziz.  line  6,  cfter  Abu,  insert  Al-Hasan. 

p.  eebodz.  line  8,  dele  more. 

p.  celzzzvi.  line  2,  for  Aini,  read  AainL 

p.  cdzzzviiL  line  24,  for  al,  read  at 


(  cccxxi  ) 


A  LIST 

OP  THB 

ABBREVIATIONS  USED  IN  THE  DIGEST. 


Amebtiatioh*.  NambopWork.  Namb  of  Coubt. 

Baillie BaiUie  oh  the  Muhammadan  Law 

of  Inheritance 

Baillie,  Dig.  M.  L.  Baillie's  Digest    of  Muhammadan 

Law  (Imamijah) 

Barwell's  Notes  . . .  MS.  Notes  of  Cases,  by  Mr.  Bar- 

^.     „  ^.^^H;;-;.- 8up.Cot.Caic. 

BignelL Bignell's  Reports Sup.  Cot.  Calc. 

5?"?  •,•  V, Borradaile's  Reports Sad.  Ad.  Bomb. 

Clarke's  Notes MS.  Notes  by  Mr.  L.  Clarke,  quoted 

in  Mr.  BarwelFs  Notes Sup.  Cot.  Calc. 

CL  R.  1829 Clarke's  Rules  and  Orders,  1829. .  Sup.  Cot.  Calc 

CI.  Ad.  R.  1829 . . .  Clarke's  Additional  Rules  and  Or- 
ders, 1829 Sup.  Cot.  Calc. 

CI.  R.  1834. Clarke's  Rules  and  Orders,  1834. .  Sup.  Cot.  Calc. 

Coleb.  Dig Jagannatha's  Digest  of  Hindti  Law, 

translated  by  Colebrooke.  8vo.  Ed. 

Datt.  Chan Dattaka  ChandrikA,  translated  by 

Sutherland . 

Datt.  Mim f^. .  Dattaka    Mfmansa,  translated    by 

Sutherland 

Daya  Bh D&ya  Bhaga,  translated  by  Cole- 
brooke   

Daya  Or.  San Ddya  Krama  Sangraha,  translated 

by  Wynch 

East's  Notes MS.  Notes  of  Cases,  by  Sir  E.  H. 

East,  C.  J Sup.  Cot.  Calc. 

Fulton Fulton's  Reports Sup.  Cot.  Calc. 

Hed. Hidayah,  translated  by  Hamilton .  .  

Knapp Knapp's  Reports Privy  Council. 

Macn.  Cons.  H.  L. .  Sir  F.  Macnaehten's  Considerations 

on  the  Hindti  Law Sup.  Cot  Calc. 

Macn.  Princ  H.  L.  Sir  W.  Macnaghten's  Principles  and 

Precedents  of  Hindti  Law 

Macn.  Princ  M.  L.  Sir  W.  Macnaghten's  Principles  and 

Precedents  of  Muhammadan  Law.  

Mad.  Dec Decrees    in    the   Madras    Sudder 

Adawlut  Sud.  Ad.  Mad. 

May Maytikha,  translated  by  Borradaile.  

Menu The  Institutes  of  Menu,  translated 

by  Sir  W.  Jones 

y 


cccxxii  LIST  OF  ABBREVIATIONS. 

Abbseyiatiohs.  Namb  of  Work.  '    •  Name  ov  Couet. 

Mit Mitikshar&y  Chapter  on  Iiib^ritaDce» 

translated  by  Colebrooke .  % 

Moore Moore's  Reports Privy  Council. 

Moore^  Ind.  App.. .  Moore's  Indian  Cases. .        Privy  Coancil. 

Mor Morton's  Decisions Sup.  Cot.  Calc. 

MS.  Notes  of  P.  C.  Notes  taken  by  the 'Author  in 
cases Court ' * Privy  Council. 

N.  A.  Rep Reports  of  the  Nizamut  Adawlut, 

Calcutta. .: .*. Niz.  Ad.  Calc. 

P.  C.  Cases A  Collection  of  Printed  Cases,  with 

the  Judgments  appended  *  Privy  Council. 

Perry's  Notes MS.   Notes   of  Cases,  by   Sir  E. 

Perry,  C.  J Sup.  Cot.  Bomb. 

S.  D.  A.  Rep Reports   of  the  Sudder  Dewanny 

Adawlut,  Calcutta Sud.  Dew.  Ad.  Calc. 

S.  D.  A.  Sum.  Cases.  Reports  of  Summary  Cases  in  tho 

Sudder  Dewanny  Adawlut,  Cal- 
cutta for  1841,  and  foUowingyears,  Sud.  Dew.  Ad.  Calc. 

S.  D.A.  Decis.  1845  Decisions  of  the  Sudder  Dewanny 
&c.  Adawlut  of  Calcutta,  for  1845 

and  following  years,  recorded  in 
English Sud.  Dew.  Ad.  Calc 

Sel.  Rep Select  Reports  of  Cases  in  the  Sud- 
der Dewanny  Adawlut,  Bombay,  Sud.  Dew.  Ad.  Bomb 

Sev.  Cases Sevestre's  Casesf Sud.  Dew.  Ad.  Calc . 

Sm.  R Smoult's  Rules  and  Orders Sup.  Cot.  Calc. 

Sm.  &  Ry Smoult  and  Ryan's  Rules  and  Or- 
ders.   Sup.  Cot.  Calc 

Steele Steele's  Summary  of  the  Law  and 

Custom  of  Hindu  Casts 

Str Sir  T.  Strange's  Reports Sup.  Cot  Mad, 

Str.  H.  L Sir  T.  Strange's  Hindti  Law,  2d.Ed.  

Suth.  Synop Sutherland's  Synopsis  of  the  Hindti 

Law  of  Adoption 

*  This  collection  was  made  by  Mr.  Lawford,  from  the  printed  cases  submitted  to  Coimael, 
in  the  Appeals  to  the  Queen  in  Council.    See  supra,  p.  ccciv. 

t  The  earlier  portion  of  Mr  Sevestre's  valuable  Reports  was  confined  to  Summary  Appeals; 
but  as  he  subsequently  extended  his  plan,  the  cases  reported  by  him  are  referrea  to  as 
Sevestre's  Cases.   See  supra,  p.  ccvii. 


ANALYTICAL 


DIGEST  OF  REPORTS. 


ANALYTICAL 


DIGEST  OF  REPORTS 
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[ABATEMENT— ABWlB.] 


ABATEMENT. 

T.  Of  Nuisancb. 
IL  Op  Action. — ^See  Action,  61. 
III.  Plea   in  Abatement.  —  See 
Plbading,  25. 


I.  Of  Nuisance. 

I.  Where  A  and  JB,  residing  in  a 
certain  alley,  sued  to  compel  tne  re- 
moval  of  an  alleged  nuisance,  viz.  a 
gate  built  at  the  end  of  the  allej,  which 
caused  damaee  to  them,  inasmuch  as 
it  prevented  Uieir  carts  from  entering 
the  alley ;  it  was  held,  that  as  there 
was  no  evidence  to  prove  that  the  dis- 
pute about  the  gate  was  contempora- 
neous with  its  being  put  up,  the  claim 
of  A  and  jB,  as  a  matter  of  right, 
was  without  any  foundation :  and  as 
it  was  to  be  inferred,  from  the  fact  that 
no  other  householder  in  the  alley  had 
joined  in  the  suit  to  compel  its  re- 
moval, that  the  benefit  of  tne  gate  to 
the  community,  as  a  defence  against 
thieves,  &c.,  much  exceeded  the  in- 
conveniences  arising  from  it,  A  and 
B  were  nonsuited.  Bhuivannee- 
Mhunkur  Koandjee  v.  Jugguneshrvur 

Vol.  I. 


and  another.  12th  Sept  1822.  2 
Borr.  371. — Romer,  Sutherland,  & 
Barnard. 

2.  Where  A  repaired  an  embank- 
ment whereby -the  land  of  JB  was  laid 
under  water,  and  it  appeared  that  the 
embankment  was  not  in  existence 
when  the  parties  purchased  their 
estates,  it  was  decreed  that  the  em- 
bankment should  be  broken  down, 
and  that  B  was  entitled  to  the  da- 
mages sued  for.  Ahek  Nundee  Mus^ 
toojee  V.  Doorga  Doss.  15th  Jan. 
1825.  4  S.  D.  A.  Rep.  8,— Smith 
&  Goad. 


ABKXRI.— See  Sale,  51. 

ABORTION.— See  Criminal 
Law,  46  eP  seq. 

ABSENTEE.— See  Evidence,  8  et 
seq.  20,  87,  95  a. ;  Inheritance, 
75^  Manager,  8. 


^^k/\^^^^^^^^^^w^^A^^^ 


AB WXB.  —  See  Assessment,  20 ; 
Cesses,  1. 
B 


[ACCIDENTAL  HOMICIDE-ACCOUNT.] 


ACCIDENTAL  HOMICIDE.— 

See  Criminal  Law,  49  et  seq, 

ACCOMPLICE.— See  Criminal 
Law,  52,  219,  241,  409. 

ACCOUNT. 

I.  In  the  Supreme  Courts. 

1.  Generally y  1. 

2.  BUI  for  an  Account^  10. 

3.  Interest  on, — See  I  nterest,  4. 

4.  With  Native  Women, — See 

Native  Women,  4. 

II.  In  the  Courts  of  the  Honour- 

able Company. 

1.  Generally y  11. 

2.  Interest  on, — See  Interest, 
22,23. 

I.  In  the  Supreme  Courts. 


1.  QenefoUy. 

1.  If  an  account  have  been  settled 
hj  agreement  between  the  debtor  and 
creditor,  the  creditor  cannot  annul 
such  agreement  cm  the  equity  side  of 
the  Court,  unless  he  can  shew  fraud 
in  the  party  contracting  with  him,  or 
some  undue  means  made  use  of  to 
draw  him  into  such  an  agreement. 
And  should  the  creditor  file  a  bill  to 
set  aside  the  settled  account,  a  de- 
murrer will  be  allowed.  lyawmy  v. 
Colingaroy  Moodeliar.  30th  Oct. 
1809.    2Str.47. 

2.  But  if  the  terms  of  the  agree- 
ment were  not  fulfilled,  the  creditor 
may  have  ground  to  call  upon  the 
other  contracting  party  for  a  specific 
performance.  Aoadanum  Paupiah 
V.  TuUoh  and  others.  30th  Oct.  1809. 
2  Str.  54. 

3.  The  plea  of  a  stated  account  will 
be  allowed  to  stand  for  an  answer, 
with  the  usual  liberty  to  except.     Ih, 

4.  An  account,  though  settled,  may 
be  re-examined  where  particular  errors 
appear,  independently  of  any  agree- 
ment for  the  purpose,  and  notwith- 
standing a  bona  may  have  been  given 


for  the  balance,*  and  releases  have 
been  executed.     If  an  omission  can 
be  shewn,  for  which  credit  ought  to 
have  been  given,  it  is  a  matter  oi sur- 
charge ;  or  if  there  has  been  a  wrong 
debit,  it  may  he  falsified*    But  if,  on 
re-examination,  the  account  be  proved 
in  any  particular  to  be  fraudulent, 
the  whole  account  is  infected,  and 
liable  to  be  set  aside  in  totOy  leaving 
the  parties  to  so  to  another  upon 
equal  terms.     IfeiTor  only,  however, 
be  imputable,  as  that  certain  allow- 
ances have  not  been  duly  made,  or 
that  in  certain  particulars  the  party 
against  whom  the  balance  is  found 
has  been  overcharged,  equity  will  de- 
cree a  fresh  account,  but  one  of  a 
more  limited  nature,  being  restricted 
to  the  particulars  pointed  out  appear- 
ing to  be  erroneous,  and  the  proof  of 
the  error  will  be  upon  the  party  com- 
plaining; the  account  standing  sub- 
ject to  the  one  side  of  it  being  sur- 
charged,  or  the  other  falsified.  Skaick 
Devaljee   v.  Maury  Chitty.      7th 
Aug.  1809.    2  Str.  23. 

5.  If  an  account  be  settled  by  com- 
position between  the  parties,  it  cannot 
afterwards  be  set  aside  or  opened  on 
discovery  of  error.     Ih, 

6.  Otherwise  it  seems  discretionary 
in  the  Court  to  set  it  aside  in  totOy  or 
to  order  it  to  stand,  with  liberty  to  sur- 
charge and  falsify  according  to  the 
circumstances.     75. 

7.  On  plea  or  answer,  stating  a 
settled  account  as  a  defence  to  a  oill 
for  an  account,  it  seems  doubtful 
whether  the  account  relied  on  must 
be  set  forth  by  the  defendant     lb. 

8.  It  was  held,  that  the  act  of  a 
son  striking  balances  for  difierent 
years  in  an  account  standing  in  the 
name  of  his  father,  for  moneys  bond 
fide  taken  up  for  the  use  of  the 
family,  being  undivided,  was  good 
and  valid,  and  rendered  both  the 
father  and  son  responsible;  and  the 
principal  sum  sued  for  was  decreed 
against  them,  together  with  simple 
interest  at  12  per  cent,  up  to  the 
date  of  the  decree,  provided  such  in- 
terest did  not  exceed  the  principal. 


[ACCOUNT— ACCOU  NTANT.] 


according  to  Sect  4.  of  Reg.  I.  of 
1814.  Wtijoo  Shaee  Surree  PrU" 
sad  and  another  v.  Jaee  Bhaee  Wv^ 
jehram  and  another.  28d  March 
1819.  1  BoiT.'3ia— Hon.  M.  El- 
phinstone,  Bell,  &  Prendergast. 

9.  In  an  action  of  debt  against  A 
and  others,  on  a  recognizance  entered 
into  by  him  under  me  68th  Equity 
Role'y  to  account  to  the  Master  for 
the  estate  of  an  infimt  of  whom  he 
had  been  appointed  guardian,  ac- 
counts were  proved  filed  hj  A  to  a 
certain  amount,  but  the  account  was 
not  settled  finally,  so  as  to  fix  with 
certainty  to  what  extent  the  sureties 
were  bound  to  make  good  the  defaults 
of  their  principal,  and  the  Court  gave 
judgment  generally  for  the  plamtifi' 
on  the  recognizance,  with  a  stay  of 
execution,  and  subject  to  the  further 
order  of  the  Court ;  but  by  consent 
of  the  parties  it  was  referred  to  the 
Master  to  take  an  account  and  ascer- 
tain the  sum.  Sir  William  Bur- 
rauahs  v.  Oopeenath  Base  and  others. 
29th  January  1821.  Easfs  Notes, 
Ca8e2i. 


2.  BiUfor  an  Account. 

10.  Where  property  was  bequeathed 
by  a  Hindu  to  ids  sons  in  different 
proportions,  the  two  elder  sons  and 
two  other  persons  being  directed  by 
the  will  to  have  the  management  of 
the  estate,  and  the  younger  sons  filed 
a  bill  for  account,  receiver,  and  parti- 
tion, the  account  was  adjudged  by  the 
Court  previous  to  any  other  determi- 
nation.  Anon.  Feb.  1814.  East's 
Notes,  Case  9. 

n.  Ih  thb  Courts  of  the  Honour- 
able Company. 

1.  Oenerally. 

11.  An  adjusted  account,  in  the 
nature  of  a  bond,  is  not  actionable, 
unless  it  be  written  on  stamped  paper. 
Framjee  Manikjee  v.  Jaeeram  Go- 


>  2  Sm.  and  By.  130. 


mud.  11th  Nov.  1822.    2Borr.^l. 
— Romer. 

12.  An  account  current  entered  in 
a  merchant's  books,  and  signed  by 
the  debtor,  was  held  to  be  a  valid 
and  actionable  debt,  not  liable  to  the 
penalties  of  the  stamp  regulation ;  for 
though  the  acknowledgment  partook 
something  of  the  nature  of  a  note  of 
hand,  it  could  not  be  rejected  because 
not  written  on  stampea  paper,  being 
executed  by  the  parly  contracting  the 
debt,  so  acknowledged  by  it,  and  not 
by  a  third  person  making  himself  re- 
sponsible for  such  debt.  Panachund 
Oottumchund  v.  Ohoolam  Khan. 
1823.  2  Borr.  e23.— Romer,  Suther- 
land, &  Ironside. 

13.  An  account  signed  whilst  un- 
der  unlawful  restraint  is  not  binding. 
Condaswamy  Moodely  v.  M^Leod, 
Case  7  of  1826.  1  Mad.  Dec.  562.— 
Grant,  Cochrane,  &  Oliver. 


^W\/^%A<V«/WV»/\/^M/%M/\> 


ACCOUNT  BOOKS.— See  Evi- 
DENCE,  126  et  seq. 


^^^^^^^^^^'^^t^^^^^^^^t^^ 


ACCOUNTANT  GENERAL. 

1.  It  was  decided  on  the  plea  side 
that  money  declared  by  a  decree  to 
belong  to  a  suitor  in  equity,  and 
in  the  hands  of  the  Accountant 
General,  may  be  seized  by  the  Sheriff 
in  execution  as  a  debt  due  to  the  de- 
fendant, the  party  whose  monev  was 
in  the  Accountant  General's  hands 
being  defendant  at  law.^  Rogonath 
Chund  V.  Bissonath  Ohose.  19th 
May  1824.  CI.  R.  1829. 152.  Mor. 
277. 


2  Macnaghten,  J.,  thought  that  this  was 
the  only  mode  of  proceeding  under  the 
words  of  the  Charter,  although  the  Accoun- 
tant Gteneral  could  not  pay  without  an  order 
of  the  Court  on  the  equity  side.  The  Charter 
declares  that  the  debts  so  seized  shall  be 
payable  as  the  Supreme  Court  (which  must 
mean  the  Court  on  the  plea  side)  shall  di- 
rect. In  other  and  similar  cases  the  same 
course  had  been  pursued. 

B2 


[ACCOUNTANT— ACT.] 


2.  Where  a  rule  was  obtained  by 
the  plaintifF  that  the  Accountant  Ge- 
neral and  Sub-treasurer  of  the  Com- 
pany should  pay  over  to  the  plaintiff 
certain  arrears  of  salary  due  to  the 
defendant,  extended  in  their  hands, 
the  salary  bills  not  being  audited ;  the 
Court  held,  that  there  was  therefore 
no  ascertained  debt,  and  discharged 
the  rule.  Oovindchunder  Sain  v. 
Mackenzie.  Nov.  1840.  Mor.  302. 
note. 


ACT. 

I.  Acts  op  the  Legislative  Coun- 

cil IN  India. 

1.  ^c^xi.  0/1835, 1. 

2.  Act  XXV.  of  1838,  3. 

3.  Act  xix.  of  IS41,  6. 

4.  Act  XX.  0/1841,9. 

o.  Act  xxiv.  oflSil,  11. 
6.  Act  xvii.  of  1843.  —  See 
Trust  and  Trustee,  2,  3a. 

II.  Acts   of   Parliament.  — See 

Statute  passivi. 

I.  Of  the  Legislative  Council 
IN  India. 

1.  Act  xi.  0/1835. 

1.  Under  the  Indian  Press  Act 
(Act  XI.  of  1835\  the  original  decla- 
ration,  filed  in  tne  Supreme  Court, 
proves  itself  as  being  a  record.  Mac- 
naghtcn  v.  Tandy.  24th  Oct.  1838. 
Mor.  288. 

2.  Under  the  same  Act,  the  copy 
of  a  newspaper  is  evidence  of  tne 
publication  of  such  copy  by  the  per- 
son whose  name  is  subscribed  to  it. 
Ih. 


2.  ^c/f  XXV.  0/1838. 

3.  IntheNewWillAct(ActXXV. 
of  1838),  the  term  "  actual  military 
service"  means,  field  service,  the  Le- 
gislature evidently  never  contempla- 
ting the  exemption  of  all  military  men. 
In  the  goods  of  De  Bude.  17th 
Nov.  1843.    1  Fulton,  337. 

4.  The  construction  put  on  the  7th 


Section  of  the  Indian  Wills  Act  (Act 
XXV.  of  1838)  is  the  same  as  that  put 
on  the  9th  Section  of  the  English  Act, 
notwithstanding  the  omission  of  the 
words  ^' shall  attest  *'  in  the  Indian 
Act.  In  the  goods  of  Sir  W.  Cfise- 
ment.   8th  July  1844.  1  Fulton,  463. 


3.  Act  xix.  0/1841. 

5.  Motion  was  made,  under  the 
20th  Section  of  Act  XIX.  of  1841, 
that  the  brother  of  a  deceased  should 
be  appointed  curator  of  the  estate  and 
effects.  The  affidavits  on  which  the 
motion  was  grounded  stated  that  the 
deceased  lefl  a  will  which  his  widow 
sought  to  suppress,  that  the  brother 
was  named  executor  therein,  and  that 
the  widow  was  in  possession  and 
wasting  the  property.  Held,  that  the 
case  did  not  come  within  the  Act. 
In  the  goods  of  Surrokistno  PauL 
24th  Oct.  1842.     1  Fulton,  83. 

6.  Section  20.  of  Act  XIX.  of  1841 
does  not  apply  to  a  case  where  the 
affidavits  do  not  shew  the  possession 
of  the  estate  and  efiects  of  the  de- 
ceased is  wrongful,  and  not  merely 
disputed.  In  the  goods  of  Sreenvuity 
Okilmoney  Dossee.  7th  Nov.  1842. 
1  Fulton,  90. 

7.  Nor  unless  it  be  shewn  that  there 
is  danger  of  waste  or  misappropria> 
tion  ofthe  property ;  and  such  danger 
will  not  be  inferred  merely  from  a 
dispute  as  to  the  succession.  In  the 
goods  ofShaik  Nathoo.  24th  July 
1844.    1  Fulton,  483. 

8.  Qu€Bref  As  to  the  meaning  of 
the  term  "  succession"  in  Act  XlX. 
of  1841?    76. 


4.  Act  XX.  0/1841. 

9.  Act  XX.  of  1841  of  the  Indian 
Government  does  not  apply  to  the 
case  of  defendants.  Mirzahee  Be^ 
gum  V.  Fuzlul  Curreetn  and  anotftef, 
8th  Feb.  1841.     1  Fulton,  406. 

10.  Under  Act  XX.  of  1841  admi- 
nistration  need  not  be  taken  out  be- 
fore action  brought  by  a  plaintiff 
suing  as  representative  of  a  deceased 
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Muhammadan.  Shaik  Punchoo  v. 
Shaik  Mungloo.  13th  Feb.  1844. 
1  Fulton,  409. 


S.  Act  xxiv.  o/*1841. 

11.  Under  Act  XXIV.  of  1841,  the 
order  for  a  conveyance  to  be  made  to 
the  party  beneficially  interested  will  be 
absolate  in  the  first  instance.  In  tfie 
matter  of  certain  Deeds,  ^c,  Driver 
to  White,  and  in  the  matter  of  the 
Act  xxiv.  of  1841.  1st  July  1844. 
1  Fulton,  488. 
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I.  In  the  Supreme  Courts. 

I.  By  and  against  whom  maintain- 
able. 

1,  Trespass  is  not  maintainable 
against  a  Justice  of  the  Peace  for  a 
distress  for  not  paying  an  assessment 
for  repairs  of  a  road  on  the  ground 
that  it  had  not  been  in  ^t  repaired. 
Compton  V.  GaJiagan,  9th  April 
1812.     2Str.l6L 

1  a.  Held,  that  under  the  21st  Geo. 


III.  c.  70.  s.  24.  the  Supreme  Court 
has  no  jurisdiction  to  entertain  a  civil 
action  for  false  imprisonment  against  a 
Provincial  Magistrate  acting  in  his  ju- 
dicial capacity,  however  irregular  and 
illegal  his  act.'  Calder  v.  Malhet. 
13th  Nov.  1835.  Mor.  179.  (Grant, 
J.,  dissent.) 

2.  This  judgment  was  affirmed  on 
appeal,  by  the  Judicial  Committee  of 
the  Privy  Council,  when  it  was  held 
that  the  21st  Geo.  III.  c.  70.  s.  24. 
protecting  Provincial  Magistrates  in 
India  from  actions  for  any  wrong 
or  injury  done  by  them  in  the  exer- 
cise of  their  judicial  offices,  does  not 
confer  unlimited  protection,  but  places 
them  on  the  same  footing  with  those 
of  English  Courts  of  a  similar  juris- 
diction, and  only  gives  them  an  ex- 
emption from  liability  when  acting 
bond  fide  in  cases  in  which  they  have 
acted  without  jurisdiction.  Same  v. 
Same.  8th  July  1840.  Mor.  396. 
3Moore  28. 

3.  Trespass  will  not  lie  against  a 
Judge  for  acting  judicially,  but  with- 
out jurisdiction,  unless  he  knew,  or 
had  the  means  of  knowing,  of  the  de- 
fect of  jurisdiction ;  and  it  lies  with 
the  plaintiff,  in  every  such  case,  to 
prove  that  feet.  Mirzafiee  Begum  v. 
Fuzlul  Curreem  and  another.  8th 
Feb.  1841.     1  Fulton,  406. 

4.  A  Muhammadan  widow  cannot 
sue  her  sons,  as  representatives  of  her 
deceased  husband,  at  law,  for  the  re- 
covery of  her  marriage  portion.     Ih, 

6.  An  action  of  trespass  will  not 
lie  against  the  East-India  Company, 
for  acts  legally  done  by  a  Superinten- 
dant  of  Police,  under  a  warrant  from 
the  Governor  in  Council  of  Bombay. 
Dhackjee  Dadqjee  v.  The  East-India 
Company.  13th  Sept.  1843.  Perry's 
notes.     Case  9. 


2.  Notice  of  Action. 
6.   Justices    in    the   Conservancy 


*  A  similar  point  was  decided  in  Hogtein 
AUy  y.  Chalnter.  2d  Term,  1824,  but  the 
case  is  not  reported. 
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Department  of  the  Police  are  en- 
titled to  have  one  month's  notice  of 
an  action  being  brought  against  them. 
Harrowell  v.  Trower.  17th  July 
1829.    CI.  Ad.  R.  1829,  54. 


3.  Parties  to  Action. 

7.  Semble,  In  an  action  to  recover 
money  due  by  the  estate  of  a  deceased 
Hindu,  all  the  members  of  the  family 
entitled  to  a  share  of  such  estate  on 
partition  should  be  made  defendants. 
Sreemutty  Dossee  v.  Soodersen  Sein 
and  others.  9th  Nov.  1841.  1  Ful- 
ton, 397. 

8.  Semble,  Unless  an  administrator 
or  executor  be  appointed.     lb. 

9.  Where  there  are  several  co- 
plaintiffs  who  have  been  co-partners 
in  trade,  the  warrant  to  sue  on  a  part- 
nership transaction  need  not  be 
signed  by  all,  but  it  is  sufficient  if  it 
be  signed  by  one  plaintiff  for  "  Self 
and  partners."  Sates  and  others  v. 
Feilden.  24th  June,  1844.  1  Ful- 
ton, 460. 


II.  In  THE  Courts  OF  THE  Honour- 
able Company.* 


1.  JBy  and  against  whom  maintain^- 

able. 

10.  Where  Ay  an  indigo-planter, 
made  advances  to  cultivators  on  en- 
gagements to  deliver  the  whole  of 
the  indigo-plant  produced,  and  B, 
another  planter,  seized  the  crops  of 
the  said  cultivators,  and  was  sued  by 
A  for  damages ;  it  was  held,  that  the 
action  brought  by  A  against  J5,  to 
recover  damages,  would  not  lie,  but 
that  A  might  sue  the  cultivators  for 
a  breach  of  engagement,  and  that  the 


'  1q  this  section  I  have  placed  all  the 
cases  which  relate  to  the  practice  of  the 
Courts  of  the  Honourable  Company  with 
regard  to  those  by  and  against  whom,  and 
for  what,  an  action  is  maintainable,  in  order 
to  illustrate  such  practice  as  fully  as  pos- 
sible. Many  of  the  cases  will  be  found  un- 
der other  tities. 


cultivators  had  their  remedy  against 
B.  Bouse  V.  Maig  and  others.  26th 
June  1813.  2  S.  D.  A.  Rep.  69.— 
Fombelle  &  Stuart. 

11.  Although  a  decree  passed  by 
the  principal  Collector  of  Malabar, 
previously  to  the  introduction  into 
that  province  of  the  judicial  system 
pronounced    by  the  Regulations  of 

1802,  be  a  legal  instrument  under  the 
provisions  of  sec.  47  of  Reg.  II.  of 

1803,  yet  where  neither  the  appel- 
lant nor  any  of  his  predecessors  (Co- 
latery  Rdjahs)  was  a  party  to  the  suit 
wherein  that  decree  was  passed, 
though  the  appellant's  particular  fa- 
mily property  was  considered  in  it ; 
yet  as,  at  the  period  of  passing  that 
decree,  the  appellant  had  not  attained 
the  rank  of  Colatery  R4jah,  the  Court 
held,  reversing  the  decision  of  the 
Provincial  Court,  that  such  decree 
did  not  bar  the  institution  of  a  suit  to 
consider  the  appellant's  claim  in  his 
rank  of  Rdjah,  and  that  it  could  not 
be  regarded  as  having  determined  the 
rights  of  the  Colatery  Rdjah.  Cola- 
tery Bajah  of  Colutruiad  CheHcal  t. 
Cherical  Bavee  Vurma  Bajah  oTui 
others.  Case  9  of  1821.  1  Mad. 
Dec.  293. — Harris  &  Gro^^an. 

11a.  So  long  as  the  wife  of  a  ba- 
nished Muhammadan  remains  his 
wife,  and  does  not  take  measures  to 
divorce  herself,  she  is  legally  capable 
of  maintaining  an  action  for  the  reco- 
very of  debts  due  to  her  husband.  Mt, 
Noor  Alum  v.  Shekh  Buhadoor 
Shekh  Muhmood.  20th  Dec.  1823. 
2  Borr.  639.— Romer,  Sutherland  & 
Ironside. 

12.  A  makes  an  usufructuary 
mortgage  of  certain  lands  to  Bj  and 
some  time  after,  alleging  that  the  sum 
borrowed  by  him  had  been  realized, 
with  interest,  from  the  profits,  retakes 
possession.  B  sues  A  for  dispos- 
session, and  while  the  case  is  penoiiig 
sells  his  title  to  C7,  who,  by  the  sum- 
mary decision  of  the  Court,  obtains 
possession  of  the  disputed  lands,  with 
mesne  profits.  Held,  that  one  suit 
may  be  preferred  by  A  against  C, 
and  the  heirs  of  B,  since  dead,  for 
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redemption  of  the  mortgage,  mesne 
profits,  and  exemption  from  the  sum- 
mary award.  Ramnarain  Mitter  v. 
Kalee  Das  Rat  and  otfhers.  4th  Dec. 
1824.  3  S.  D.  A.  Rep.  420.— Har- 
ington  k.  Fombclle. 

13.  It  was  held,  that  a  suit  will  not 
lie  against  a  Malik  Muhaddam  with 
whom  the  decennial  settlement  was 
concluded  in  Bhaugulpore,  for  Chah- 
ladari  or  Ckaudhari  rights  or  fees, 
as  the  Potta  granted  to  a  proprietor 
contains  no  stipulation  for  the  pay- 
ment of  fees  of  this  nature.  Munr 
sumath  Chowdhry  and  others  v. 
Bhowany  Chum.    20th  Feb.  1826. 

4  S.  D.  A.  Rep.  126. — Leycester  & 
Dorin. 

13  a.  It  was  held,  that  since  the  per- 
manent  settlement,  a  claim  for  Mvr 
haddamJiy  Chaudhariy  and  ChaMaddri 
does  will  not  lie  against  a  Zaminddr, 
KuUan  Chawdhree  v.  Raja  Ikbal  AH. 
19th  Feb.  1827.  4  8.  D.  A.  Rep.  215. 
— Leycester  &  Dorin. 

14.  Judgment  of  the  Provincial 
Court  in  favour  of  ^,  who  claimed  an 
estate  of  B^  was  executed  on  the  se- 
curity of  C,  who  stipulated  to  hold 
the  estate  and  profits  to  abide  the  re- 
sult of  JB'«  appeal.  The  Sudder 
Dewanny  Adawlut  reversed  the 
judgment,  and  JB,  in  execution  of  its 
decree,  obtained  an  order  to  levy  an 
adjusted  award  of  mesne  profits  from 
A  and  C.  After  this  A  sued  C  on 
his  acknowledgment  of  profits  for  two 
years,  exceeding  the  sum  awarded 
B  for  four  years.  B  intervened  and 
claimed  the  sum  sued  for.  Held, 
that  A  is  entitled  to  a  judgment 
against  C,  who  may  set  ofi*  judgments 
by  him  held  for  advances  made  to  A ; 
and  B,  by  merely  intervening,  cannot 
obtain  an  award  for  excess  of  profit, 
but  may  bring  a  regular  action. 
Khw'aja  Bagaesar  v.  Ohulam  Ha- 
san Ali  and  another .    31st  July  1832. 

5  S.  D.  A.  Rep.  218.— Rattray  &  Wal- 
pole. 

15.  Held,  that  a  son  bom  after  a 
decree  made  cannot  summarily  get 
possession  of  property  adjudged  to  nis 
brothers  and  cousins,  who  were  par- 


ties thereto,  notwithstanding  the  opi- 
nion given  by  the  Pandit  of  the 
Court,  who  declared  such  after-bom 
son  to  possess  equality  of  right  with 
his  brothers  in  the  ancestral  estate  of 
his  matemal  uncle.  But  this  was 
not  to  narrow  his  remedy  by  legal  re- 
course to  the  institution  of  a  regular 
suit  Vijai  Oomnd  BarraX  and 
anotJwrj  Applica?its,  30th  December 
1834.     1  Sev.  Sum.  Cases,  75.— D. 

C.  Smyth. 

16.  The  Circular  Order  of  the^th 
of  July  1809,  prohibitmg  the  institu- 
tion of  suits  under  fictitious  names, 
does  not  refer  to  the  case  of  a  plain- 
tifi*  suing  in  his  own  name  for  the  re- 
covery of  money  lent  by  himself  upon 
a  bond  executed  in  the  name  of  ano- 
ther. Beijnath  Ohuttuk  v.  Fukeer 
Chund.  'I9th  Sept.  1836.  6  S.  D. 
A.  Rep.  109. — Rattray. 

1 7.  Held,  that  an  action  for  arrears 
of  rent  against  a  large  portion  of  the 
inhabitants  of  a  village,  who  are  in 
no  otherwise  connected  with  each 
other  than  as  residents  in  the  same 
village,  and  are  not  joint  cultivators, 
is  liable  to  be  nonsuited.  Oour 
Chunder  Pal  and  others  v.  Kha'jah 
AleemooUah.    25th  Aug.  1842.    7  S. 

D.  A.  Rep.  112.  —  Lee  Warner  & 
Reid. 

18.  Held,  that  an  action  by  a  per- 
son as  friend  or  next  of  kin  to  de- 
visees under  a  will,  who  were  minors, 
one  of  the  executors  under  the  will 
being  alive,  is  irregular,  and  the  suit 
was  dismissed  accordingly.  Brij 
Ruttun  Doss  v.  Joakim  Oregore 
Pogose.  24th  Nov.  1842.  7  S.  D. 
A.  Rep.  119. — Reid  &  Barlow. 

19.  A  Hindii  widow  claimed  a 
share  of  ancestral  property,  under  an 
Anumati-^ycitra  alleged  to  have  been 
executed  by  her  husband  in  behalf  of 
the  son  whom  she  might  adopt. 
Held,  that  until  the  adoption  was 
made  no  action  would  lie ;  and  that 
the  expression  of  any  opinion  as  to 
the  authenticity  of  tlie  deed  was,  in 
the  present  action,  uncalled  for.  Mt. 
Subudra  Chorvdryn  v.  Goluhnath 
Chowdry  and  another.    28th  Dec. 
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1843.  7  S.  D.  A.  Rep.  143.— Tucker 
&  Reid.  (Barlow  dissenV) 


2.  For  what  maintainable. 

20.  A  new  suit  will  be  admitted  to 
Bupplj  an  evident  defect  in  a  former 
decree.  Joogul  Kishwor  and  others 
T.  Radhakaunt  Ohose,  18th  Aug. 
1806.  1  8.  D.  A.  Rep.  154.— Ha- 
rington  &  Fombelle. 

2d  a.  A  claim  by  the  appellant  on 
the  respondents  for  a  sum  of  money 
alleged  to  have  been  embezzled  by 
their  ancestor  from  the  ancestor  of 
the  appellant  was  dismissed,  as  the 
alleged  embezzlement  was  disproved. 
Oditnaj'oen  Sing  v.  Casinath  and 
others.  24th  April  1807.  IS.D.A. 
Rep.  183. — H.  Colebrooke  &  Fom- 
belle. 

21.  A  instituted  a  suit  against  JB, 
a  Zaminddr,  for  the  recovery  of  a 
Ldkhirdj  village,  and  also  for  the  re- 
covery of  certain  Men-cavil  Mdni- 
yams  and  Muswms  of  two  other  vil- 
lages, the  produce  thereof,  and  certain 
cattle  thereon.  The  claim  to  the  Ld- 
khirdj property,  and  to  the  Men-cavil 
Mdniyams  and  Musvmsy  was  de- 
clared, on  evidence,  to  be  unfounded, 
and  the  Court  adjudged  that  the  pro- 
fits arising  from  private  cultivation, 
and  the  cattle,  alleged  by  A  to  have 
been  unjustly  seized  by  J5,  and 
avowed  by  the  latter  to  have  been 
taken  in  distraint  for  a  balance  of 


*  Mr.  Barlow  would  have  dismissed  the 
appeal  of  the  appellant  (the  widow),  and 
have  passed  judgment  on  the  validity  or 
otherwise  of  the  Anumati  patra^  consider- 
ing- that  the  Courts  were  bound  to  give 
their  opinion  on  the  documents  on  which 
the  plaintijQfs  claim  was  founded,  and  re- 
ferring to  the  case  of  Mt.  Himulta  Chow- 
drayn  v.  Mt  Puddoo  Munee  Chmodrayn. 
4  S.  D,  A.. Rep.  19,  where  the  question  as 
to  the  validity  of  the  anumatt-patra  was 
gone  into.  There  seems  to  be  no  doubt 
but  that  in  both  these  cases  the  permission  to 
adopt  was  never  granted,  otherwise  the  wi- 
dows would  have  exercised  their  authority. 
The  decision  in  this  case  places  a  salutary 
check  upon  such  u)i founded  allegation,  and 
overrules  the  case  of  Mt.  Himulta  v.  Mt, 
Puddoo. 


rent  under  the  authority  of  ancient 
usage  and  the  Regulations,  should 
have  been  made  the  subject  of  a  se- 
parate suit.  Anon,  Case  10  of  1811. 
1  Mad.  Dec.  45. — Scott  &  Green- 
way. 

22.  Where  a  party  claimed  a  moiety 
of  an  estate  as  his  by  inheritance; 
it  was  held,  that  his  claim  was  not 
precluded  from  cognizance  by  an  in- 
cidental judgment  against  him  in  an- 
other  suit,  such  judgment  containing 
no  distinct  decision  respecting  his  pro- 
prietary right  to  the  moiety  in  dispute. 
Shekh  Bhukaree  v.  Imambuksh^  5th 
Nov.  1811.  1  S.  D.  A.  Rep.  855.— 
Harington  and  Stuart. 

23.  Where  a  person  pleaded  two 
previous  decrees  in  his  favour  as  bar* 
ring  the  present  action,  the  plea  vraa 
overruled  on  its  appearing  that  the 
decisions  pleaded  aid  not  affect  the 
merits  of  the  present  action.  BtUdeo 
Sircar  v.  Rajah  Nurnarayun  Rai^ 
4th  Mar.  1813.  2  S.  D.  A.  Rep.  40. 
— H.  Colebrooke. 

24.  In  a  suit  for  possession  of  lands, 
and  for  profits  during  dispossession, 
it  was  held  not  to  be  necessary  that 
the  annual  produce  and  profits  during 
dispossession  should  each  exceed  the 
sum  of  Rs.  5000  to  make  the  suit 
originally  cognizable  in  the  Provincial 
Court,  but  only  that  the  aggregate 
amount  of  both  should  exceed  that 
sum.'       Nubkishore  Bunhoojea  v. 


*  Subsequently,  however,  in  reply  to  a 
reference  from  the  Commissioner  of  Cuttack, 
the  Court  determined,  on  the  29th  Sept^ 
1820,  that  in  suits  for  Matguzari  estates 
distinctly  assessed  with  the  Gk)vernment  re- 
venue, or  for  specific  portions  of  such  estates, 
the  rule  of  estimating  the  value,  and  deter- 
mining the  form  in  which  the  suits  are  tri- 
able, should  he  the  Sudder  Jama  alone  (as 
laid  down  in  Reg.  I.  of  1814),  distinct  from 
mesne  profits;  and  that  the  Court  which 
adjudges  the  proprietary  right  to  the  estate, 
may,  at  the  same  time,  add  an  order  for  the 
mesne  profits  to  be  accounted  for  (where 
there  exists  no  doubt  of  their  being  due), 
without  regard  being  had  to  their  amount, 
and  without  its  being  considered  that  the 
amount,  either  of  the  mesne  profits,  or  of 
those  added  to  the  valuation  of  the  estate, 
affects  the  Court's  jurisdiction.  In  the  eveut. 
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bot 


Hyder  Buksh.  30th  Aug.  1814.  2 
8.  D.  A.  Rep.  125. — Harington  and 
Fombelle. 

25.  According  to  the  spirit  of 
Sect.  2  and  3  of  Reg.  XIII.  of  1808, 
when  a  person  brings  a  suit  for  land 
or  other  immoYeable  property,  and 
also  for  money  or  other  moveable 

property,  the  aggregate  amount  of 
>th  descriptions  of  property  is  to  be 
considered  as  the  cause  of  action.  lb. 

26.  A  sued  B  for  the  value  of 
certain  timber,  consigned  to  B  by 
Cf  under  a  power  of  attorney  granted 
to  ^  by  (7.  A  admitted  that  the 
actual  property  in  the  timber  vested 
in  C,  subject  to  a  mortgage  which  A 
alleged  he  had  upon  it.  Fending  the 
suit,  C  died ;  and  on  appeal,  the  Court, 
reversing  the  decision  of  the  Provin- 
cial Court,  held  that  A's  authority 
ceased  on  the  death  of  (7,  and  could 
be  r^ewed  only  by  the  act  of  CT's 
representatives.  This  judgment  havine 
the  eifect  of  a  nonsuit  in  an  original 
action,  it  was  open  to  A  to  sue  B 
for  the  recovery  of  any  claim  he  might 
have  upon  the  timber,  and  the  like 
course  could  be  taken  by  the  repre- 
sentatives of  C,  Soohhiah  and  ano- 
ther V.  NagamuUy  Vetiklah.  Case  22 
of  1817.  1  Mad.  Dec.  194.— Scott 
and  Greenway. 

27.  In  a  suit  between  two  parties, 
judgment  in  favour  of  one  of  them 
was  held  not  to  bar  the  claim  of  go- 
vernment, not  a  party  to  the  suit,  to 
the  lands  affected  by  that  judgment. 
Joanna  Fernandez  v.  Domingo  de 
Silva,  12th  Feb.  1817.  2  S.  D.  A. 
Rep.  227-  —  Harington  and  Fom- 
belle. 

28.  A  Muhammadan,  filing  a  suit 
for  the  recovery  of  his  share  of  an 
hereditary  office,  and  dying  shortly 

hoverer,  of  doubt  existing  as  to  the  right 
to  mesne  profits,  or  alleged  colleetions,  how- 
ever denominated,  it  would  he  necessary  that 
a  separate  suit  should  be  brought  for  them 
io  the  Court  of  which  the  jurisdiction  would 
belong,  according  to  the  amount  demanded. 
Mutatis  mutatidu,  a  similar  rule  would 
bold  in  suits  for  Lakhiraj  lands.  Reg.  I.  of 
1814  has  been  since  rescinded  by  Sect.  2.  of 
Beg.  X.  of  1829. 


aflerwards,  the  Court,  under  the  opi- 
nion of  the  law  officers,  allowed  the 
suit  to  be  carried  on  by  his  widow, 
having  a  son,  a  minor,  then  living. 
Ml.  Mumeedoon  Nisa  v.  Ohoolam 
Moheeood  Been  Chowdree,  June 
1819.    2  Borr.  33.— Sutherland. 

29.  Four  years  after  the  date  of  a 
decree  for  money,  the  holder  of  the 
decree  sued  out  execution  against  the 
grandson  of  the  person  against  whom 
the  decree  was  given.  As  the  case 
involved  a  point  of  Hindu  law,  as  to 
the  Uability  of  the  property  for  the 
debt,  which  could  not  be  properly 
determined  on  a  summary  suit,  the 
decree  holder  was  referred  to  a  regu- 
lar suit,  to  prove  the  liability  of  the 
person  against  whom  he  claimed  the 
amount  adjudged.  Govind  Chund 
V.  Nundanund  Sing,  20th  Aug. 
1819.  2  S.  D.  A.  Rep.  308.— Rees  & 
Goad. 

30.  Part  of  a  debt  having  been 
realized  by  the  process  of  the  Supreme 
Court,  and  the  action  having  been 
discontinued,  it  was  held  to  be  still 
competent  to  the  complainant  to  sue 
for  the  remainder  in  a  Provincial 
Court,  though  the  claim  to  be  reim- 
bursed for  costs  of  suit  incurred  in 
the  former  Court  would  be  rejected. 
Munoker  Lai  v.  Mamnarain  Ohose. 
16th  Jan.  1821.  3  S.  D.  A.  Rep.  66. 
— C.  Smith. 

31.  In  a  dispute  respecting  the 
boundary  of  two  estates,  situated  in 
different  Zillahs,  it  was  held  that 
the  summary  award  of  one  Court  is 
insufficient  to  render  the  contested 
lands  exclusively  subject  to  its  juris- 
diction, and  to  invaliaate,  under  Sect. 
8.  of  Reg.  III.  of  1793,  a  regular  suit, 
which  the  party  cast  may  institute  in 
the  Court  of  the  Zillah  within  which 
he  maintains  them  to  be  situated. 
Ladlee  Mohun  Thakoor  v.  Iswar 
Ckunder  Pal  15th  Dec.  1823.  3 
S.  D.  A.  Rep.  282. — Harington  & 
Leycester. 

32.  A  suit  founded  on  a  claim  of 
inheritance  having  bepn  dismissed,  it 
is  not  competent  to  the  Courts  to  en- 
tertain another  action  by  the  same  in- 
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dWidual^  on  the  same  grounds,  though 
the  person  sued  and  the  amount 
claimed  he  different.  Seam  Begum 
and  others  y.  Ghalib  Jung  Khan  and 
others.  13th  April  1824.  3  S.  D. 
A.  Rep.  335. — Smith  &  Ahmoty. 

33.  It  was  held,  that  a  claim  against 
a  party  in  possession  to  certain  allu- 
vial  lands,  and  a  claim  against  an 
Ameen  to  the  profits  realized  while 
the  lands  were  under  attachment  hy 
him,  may  be  preferred  in  the  same 
action.  Itamkishen  Rat  and  another 
V.  Gopee  Mohun  Baboo.  26th  April 
1824.  3  S.  D.  A.  Rep.  340.— Ha- 
rington. 

34.  Punishment  for  a  misdemea- 
nour  (as,  for  instance,  desertion  from 
a  ship  with  a  boat)  does  not  bar  the 
civil  remedy  of  the  owner ;  and  those 
concerned  in  the  act  are  jointly  and 
severally  liable.  Jivan  Sarang  v. 
Benfield  Paine.  6th  Jan.  1830.  5 
S.  i).  A.  Rep.  1.— Tumbull. 

35.  A  sued  B  and  C  for  a  real 
estate,  on  an  alleged  breach  of  a  co- 
venant^ by  Bf  and  defect  of  C's 
title,  which  had  been  recognised  by 
B ;  but  during  jB*s  life,  JT,  by  the 
Hindu  Law,  could  have  no  right  to 
enter.  B  died  during  the  litigation, 
and  the  Sudder  Dewanny  Adawlut 
adjudged  to  A  part  of  the  interest 
held  by  By  which  had  in  the  mean- 
time become  vested  in  Ay  as  joint 
heir,  notwithstanding  defect  of  any 
immediate  right  of  entry  at  the  time 
of  claim.  Babu  Sfieo  Manog  Singh 
V.  Babu  Ram  Prahas  Singh.  2oth 
Sept.  1831.  5  S.  D.  A.  Rep.  145.— 
H.  Shakespear  &  TurnbuU. 

36.  Where  B  and  C  impugned  as 
illegal  a  gift  by  A  to  D,  made  seve- 
ral years  before  his  death,  it  was  held, 
that  on  JL's  death  B  and  C  might 
recover  by  suit  the  object  of  such  il- 
legal giflt,  their  right  then  accruing, 
so  that  there  was  not  adverse  posses- 
sion during  the  lifetime  of  Ay  nor 
waiver  of  claim  on  the  part  of  B  and 


^  It  does  not  appear,  from  the  report  of 
this  case,  what  was  the  tenor  of  the  cove- 
nant therein  mentioned. 


C,  by  previous  omission  to  sue.  Ji- 
van Ldl  Singh  and  others  v.  Ram 
Govind  Singh  and  another.  24th 
Jan.  1832.  5  S.  D.  A.  Rep.  163. 
— Rattray. 

37.  A  decree  given  against  a  pro- 
prietorwho  has  purchased  at  a  public 
sale  for  arrears  of  revenue,  and  award- 
ing the  right  of  possession  to  a  party 
who  claims  to  hold  an  under  tenure 
at  a  fixed  rent,  is  no  bar  to  an  action 
by  the  proprietor  to  establish  his  right 
to  an  increase  of  rent.*  Boorgaper- 
shad  V.  ClemeTUi.  2d  Aug.  1837. 
6  S.  D.  A.  Rep.  179. 

38.  Held,  that  the  institution  of  an 
inquiry  into  a  plea  of  fictitious  pur- 
chase,  made  ailer  judgment  passed, 
by  a  party  to  the  suit,  constitutes  a 
new  cause  of  action  under  Sect.  4  of 
Reg.  V.  of  1798,  and  cannot  be  looked 
upon  as  carrying  out  the  original  in- 
tentions of  the  Court  passing  the  de- 
cree. Bahshu  Bay  v.  Tay  Singh 
and  others.  13th  June  1840.  1  Sev. 
Sum.  Cases,  15. — D.  Smyth,  Tucker, 
Sc  Lee  Warner.    (Rattray  dissent.) 

39.  A  summary  judgment  under  CI. 
7.  of  Sect  7.  of  Reg.  XVIII.  of  1817 
is  not  open  to  any  further  regular  suit. 
Tamee  Parshad  Nayarutna  Bhutto^ 
charjyay  Applicant.  19th  June  1840. 
1  Sev.  Sum.  Cases,  21. — D.  C.  Smyth. 

40.  In  an  action,  founded  on  right 
by  inheritance,  for  possession  of  the 
estate,  real  and  personal,  of  a  party 
deceased,  the  Zillah  Court  gave  judg- 
ment in  regard  to  the  real  estate,  and 
referred  the  plaintifi^to  a  separate  suit 
for  the  personal  property ;  held,  that 
as  the  action  was  brought  for  the  re- 
covery of  the  entire  estate,  both  real 
and  personal,  the  order  was  i^ainst 
the  practice  of  the  Courts,  ana  that 
the  Lower  Court  should  have  decided 
on  the  merits  of  the  entire  claim,  and 
the  case  was  referred  back  accord- 
ingly.     Mt.  Ramdhun  Dihbea  v. 


«  Under  Act  XII.  of  1841,  Sect  27,  the 
question  of  the  right  of  occupancy  in  the 
holder  of  the  under  tenure,  apart  from  that 
of  his  liability  to  the  demand  of  an  increase 
of  rent,  could  not  have  arisen. 
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Roodemerain  Chowdree  and  others, 
10th  Feb.  1841,  7  S.  D.  A.  Rep.  15. 
— Reid. 

41.  A  decree  of  a  Court  of  compe- 
tent jurisdiction^  in  an  action  for  fore- 
closure of  a  mortgage  against  the  al- 
leged heir,  in  possession  of  the  pro- 
perty of  the  deceased  mortgagor,  was 
neld  to  be  no  bar  to  the  recovery  of 
the  property  awarded  by  the  decree 
on  a  suit  instituted  by  the  rightful 
heir.  Rajah  Kishen  Ckunder  and 
another  v.  Mahanund  Roy.  15th 
Feb.  1841.  7  8.  D.  A.  Rep.  16— 
Tucker  &  D.  C.  Smyth.  (Dick  dis- 
sent J) 

4tt.  In  an  action  brought  for  the 
possession  of  certain  Mdlguzdri  lands, 
not  bearing  a  defined  Jama,  the  value 
of  the  lands  had  been  computed  at 
the  rate  of  an  arbitrary  Jama  fixed 
upon  by  the  plaintifi*;  held,  that  the 
plaintiff  should  have  sued  at  the  esti- 
mated selling  price  of  the  land,  instead 
of  fixing  a  Jama  himself,  and  he  was 
accordingly  nonsuited ;  permission, 
however,  being  granted  for  him  to  sue 
de  novo.  £oU  Purmessur  Buhsh 
Singh  V.  Rajah  Ooodnmnt  Purkash 
Singh.  16th  Feb.  1841.  7  8.  D.  A. 
Rep.  19.  — Lee  Warner  &  D.  C. 
Smyth. 

^.  Construction  No.  1129  was 
held  to  bar  the  institution  of  a  regular 
suit  in  a  case  of  dispute,  arising  in 
the  execution  of  a  decree  in  regard  to 
mesne  profits  and  other  matters  in- 
volved in  the  original  decision  of  the 
case.  Sheogholam  Singh  v.  Stdtan 
Singh.  12th  June,  1841.  1  Sev. 
Sum.  Cases,  189.  7  8.  D.  A.  Rep. 
35.— D.  C.  Smyth  &  Barlow. 

44.  But  it  was  also  held,  that  an 
action  by  the  late  proprietor  of  an 
estate  to  set  aside  a  sale  made  in  exe- 
cution of  a  decree  (an  application  to 
reverse  which  has  been  summarily 
rejected  under  the  provisions  of  Sect. 
5.  of  Reg.  VII.  of  1825  by  the  Courts 
of  original  and  appellate  jurisdiction), 
is  not  barred,  either  by  the  terms  of 
that  Section,  or  by  the  rule  of  Con- 
struction No.  1129.     lb. 

45.  Property  sold  to  realize  a  debt 


due  to  the  decree  holder,  and  pointed 
out  subsequently  to,  and  in  execution 
of,  a  decretal  order  of  Court  for  ba- 
lance of  account,  creates  a  new  cause 
of  action.  The  validity  or  invalidity 
of  such  sale  was  held  not  to  be  in- 
volved in,  or  to  afiect,  the  judgment 
passed  in  the  original  cause,  and  may 
be  the  subject  of  a  separate  suit.    lb. 

46.  Where,  in  an  action  by  a  land- 
holder for  recovering  rent-free  lands, 
the  suit  was  laid  at  one  year's  pro- 
duce, histead  of  at  the  value  prescribed 
for  suits  r^arding  rent-free  lands, 
the  plaintiff  was  nonsuited  under  Con- 
struction 576,  dated  1st  Oct.  1830, 
with  leave  to  sue  de  novo.  Ram 
Tunnoo  Mundul  v.  Grunaanarain 
Bonnerjee  and  otfiers.  loth  June 
1841.  7  S.  D.  A.  Rep.  37.— Lee 
Warner  &  Barlow. 

47.  The  fact  of  the  quantitv  of  land 
comprised  in  a  certain  parcel  for  which 
the  plaintiff  sued,  with  mention  of  its 
boundaries,  being  somewhat  in  excess 
of  that  mention^  in  the  petition  of 
plaint,  was  held  to  be  no  bar  to  the 
recovery  by  the  plaintiff  of  the  entire 
parcel,  the  right  of  ownership  in  the 
parcel  being  the  real  subject  of  dis- 
pute, and  not  merely  the  quantity  of 
land  comprised  in  it.  Ajaib  Singh 
and  others  v.  Hajee  Begum.  5^ 
June  1841.  7  S.  D.  A.  Rep.  39.— 
Rattray  &  D.  C.  Smyth. 

47  a.  A  money  action  will  lie 
where  a  mortgagor  fails  to  fulfil  a 
condition  mutually  agreed  on  between 
him  and  the  mortgagee,  of  transfer- 
ring the  mortgaged  property  to  the 
occupancy  of  the  mortgagee,  and  the 
mortgagee  is  entitled  to  recover  both 
principal  and  interest.  Rajah  Gopal 
Sum  Singh  v.  MartindelL  27th 
Sept.  1841.  7  S.  D.  A.  Rep.  47.— 
Tucker,  Lee  Warner,  &  Barlow. 

48.  A  decree  of  foreclosure  of  a 
mortgage  does  not  bar  inquiry  into 
the  claim  of  a  claimant,  not  a  party 
to  the  suit,  for  recovery  of  the  pro- 
perty. Futteh  Singh  and  others  v. 
Bikramajit  Singh.  9th  March,  1842. 
7  S.  D.  A.  Rep.  76.— Tucker  &  Reid. 

49.  A  suit  for  property,  real  and 
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personal,  in  right  of  inheritance,  hav- 
ing been  adjusted  bj  Mdztndmeh  and 
jSa/inim^A,  between  the  parties;  it  was 
held,  that  such  adjustment  did  not  bar 
an  action  by  the  same  plaintiff  against 
the  same  defendants  for  his  share  of 
certain  ancestral  property  alleged  to 
have  been  fraudulently  concealed  by 
the  latter  at  the  time  of  the  adjust- 
ment. Casheenath  Mookerjee  v. 
Prarvnhuhen  Mookerjee,  14th  Sept. 
1843.  7  S.  D.  A.  Rep.  131.— 
Tucker  &  Barlow. 

50.  An  acquittal  on  a  criminal 
charge  is  not  a  sufficient  plea  to  a 
civil  action  for  damages  grounded  on 
the  same  transactions.  Mu  Sidhisree 
Dehea  and  others  v.  Wise,  30th 
Nov.  1843.  7  S.  D.  A.  Rep.  136.— 
Tucker,  Reid,  &  Barlow. 


3.  Abatement  of  Action, 

51.  Where  separation  has  taken 
place  between  two  brothers,  and  one 
of  them  dies,  the  survivor  cannot  con- 
tinue to  prosecute  a  suit  commenced 
by  the  deceased  brother  for  the  reco- 
very of  property  from  his  son's  widow, 
since  she  is  his  heiress.  Juvehur 
Tilukckund  v.  Phoolchund  Dhumi- 
chund.  5th  Feb.  1824.  2Borr.616. 
— Romer,  Sutherland,  &  Ironside. 


ADDING    SIMILITER.  —  See 
Practice,  82,  83. 


ADDITIONAL     INTERROGA- 
TORIES.—See  Practice,  182. 


ADMINISTERING  POISON- 
OUS OR  DELETERIOUS 
DRUGS.— See  Criminal  Law, 
53  et  seq. 

ADMINISTRATION.— See  Exe- 
cutor, ;;a^*im;  Jurisdiction,  190 
et  seq. 


ADMINISTRATION    BOND.— 

See  Executor,  46.  46  a. 


ADMINISTRATOR.  —  See  Exb- 
CUTOR passim;  Jurisdiction,  149 
et  seq, 

ADMISSION  AND  APPOINT- 
MENT  OF  ATTORNEYS.— 
See  Attorney,  1  et  seq. 


ADOPTION. 
I.  HiNDtx  Law. 

1.  The  qtialification  and  right  to 

adopt y  1. 

2.  The  qualification  and  right  to 

he  adopted^  37. 

3.  Who  maj/ give  in  adoption,^, 

4.  The  fomi  to  he  observed  in 

adoption,  67. 
(a)  Generally y  67. 
{b)  Kritrima,  82. 

5.  Time  of  adoption,  86. 

6.  Effects  of  adoption,  94. 

7.  Adoption  cannot  be  set  aside, 

101. 

8.  Conditional  adoption.  111. 

9.  Succession  ofa4fcpted  sons, — 

See  Inheritance,  21  et  seq, 

10.  Evidence  of  adoption, — See 
Evidence,  6  a,  6,  7.  97. 

II.  Bt  Muhahmadans,  113. 

IIL  By  Sikhs,  114. 

IV.  By  P/Rsfs,  115. 


I.  Hindu  Law. 


1.  The  Qualification  and  Right  to 

Adopt, 

1.  The  consent  of  a  husband  is  in- 
dispensable to  enable  his  widow  to 
adopt  a  son  after  his  death.*     Veera- 

'  There  is,  however,  some  difference  of 
opinion  amongst  the  Hindu  lawyers  as  to 
the  absolute  necessity  of  the  husband's  con- 
sent By  the  doctrine  of  the  Bengal  school 
it  is  undoubtedly  indispensable. — DattMim. 
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permal  Pillay  v.  Narrain  PUlay. 
5ih  Aug.  1801.   1  Str.  91. 

2.  And  the  same  was  held  in  the 
case  Mt  Tar  a  Munee  Dibia  v.  Dev 
Naraywk  and  another.  10th  July 
1824.  3  S.  D.  A.  Rep- 387-— Shake- 
spear. 

3.  A  widow  may  adopt  a  son  with 
the  consent  of  her  husband  or  of  her 
relations.  Ranee  Sevagamy  Na/^hiar 
T.  Streemathoo  Heraniah  Gurbah.^ 
Case  18  of  1814.  1  Mad.  Dec.  101. 
—Scott,  Greenway,  and  Stratton. 

4.  According  to  the  law  as  current 
in  Benares,  an  adoption  made  by  a 
widow  without  authority  from  her 
husband  is  illegal  %  although  she  may 
hare  obtained  the  consent  of  her  hus- 
band's heirs.  Raja  Shumshere  MnU 
▼.  Ranee  Dilraj  Konnmr,  31st  Jan. 
1816.  2  S.  D.  A.  Rep.  169.  —  Ha- 
rington  &  Fombelle. 

o.  A  widow  may  legally  adopt  a 
son  without  consent  of  her  husband, 
if  she  have  obtained  permission  of  the 
Cast  and  the  sanction  of  the  ruling 
powers.'  Sree  Brijhhookunjee  Mu- 
haraj  v.  Sree  OokoolooUaojee  Mu- 

a.  L  15.  3  Coleb.  Dig.  242.  2  Str.  H.  L.  84. 
92.96.  1  Macn.  Princ.  H.  L.  66.  2  Do.  175. 
182.  189.  MacD.  Cons.  H.  L.  125.  155.  158. 
Colebrooke  says  that  the  followers  of  the 
Mitacshara  in  the  Benares  and  Maharashtra 
schools  admit  the  widow's  power  of  adoption 
withoot  authority  from  her  husband,  if  she 
haye  the  sanction  of  his  kindred. — Mit  c.  i. 
a.  XL  9.  note.  1  Str.  H.  L.  79.  2  Do.  92.  96. 
115.  Steele  54.  1S3.  and  App.  A.  32.  May. 
c.  IT.  a.  ▼.  17, 18.  According  to  the  Mithila 
school,  a  Kritrima  son  may  be  adopted  by 
the  widow  without  her  husband's  authority, 
but  he  does  not  inherit  to  the  husband. — 
Suth.  Synop.  note  ▼.  222.  2  Str.  H.  L.  204. 
2  Maen.  Princ  H.  L.  196. 

^  The  unsuccessful  party  in  this  suit  sub- 
sequently appealed  to  the  King  in  Council ; 
who,  on  t&e  28th  of  April  1828,  affirmed 
the  decision  of  the  Sudder  Adawlui 

*  In  this  case  the  Pandits  declared  that 
the  authoribr  of  the  Datteka  Mimansa  super- 
sedes the  viromitrodaya  and  other  works 
which  substitute  the  permission  of  kin  for 
the  assent  of  the  husband,  in  case  of  a  wi- 
dow's adoption.  The  same  view  of  the  Be- 
nares law  is  taken  by  Macnaghten. — See  2 
Princ.  H.  L.  189. 

3  May.  c.  iy.  s.  ▼.  17, 18.  A  wife  can  only 
adopt  under  her  husband's  consent  during 
his  lifetime.    Steele,  54.  188. 


haraj.  Sth  Nov.  1817.  1  Borr.  181. 
— Sir  E.  Nepean,  Nightingall,  and 
Bell. 

6.  And  having  obtained  such  per- 
mission, must  adopt  the  nearest  of 
kin  to  her  late  husband^ ;  but  if  there 
should  be  two  persons  equally  near, 
she  may  adopt  either.     lb. 

7.  A  widow  is  competent  to  adopt, 
even  without  the  injunction  of  her 
husband,  the  son  of  her  husband's 
brother;  and  he  thereupon  succeeds 
to  the  property  of  her  late  husband. 
But  she  cannot  adopt  any  other  but 
her  husband's  brother's  son  during  his 
existence ;  nor,  as  it  appears,  can  she 
adopt  any  other  but  such  son  without 
the  consent  of  her  husband.^  JIuebut 
Rao  Mankur  v.  Oovind  Rao  Bui- 
wunt  Rao  Mankur.  1st  Sept.  1823. 
2  Borr.  16. — Barnard. 

8.  Held,  that  by  the  law  applicable 
to  Behar,  permission  of  the  husband 
is  necessary  to  legalize  adoption  by 
his  widow  in  the  Battaka  form,  and 
that  leave  from  her  husband's  kindred 
will  not  be  sufficient.  Jai  Ram 
Bhami  and  others  v.  Mtuan  Bhami. 
14th  Jan.  1830.  S  S.  D.  A.  Rep.  3. 
— Sealy  &  Rattray. 

9.  The  Jain  Shastra  authorizes  a 
widow  to  adopt  a  son  without  the 
sanction  of  her  husband.  Maharaja 
Govindnath  Ray  v.  Gulal  Chand 
and  others.  23d  March  1833.  5  S. 
D.  A.  Rep.  276.— H.  Shakespear  & 
Walpole. 

10.  An  adoption  by  a  widow  after 
her  husband's  death,  without  any  au- 
thority from  him,  was  held  to  be  in- 
valid in  the  Zillah  of  Etawa,  in  pro- 
vinces ceded  by  the  Nabob  of  Oude 
in  1801.  Raja  Haimun  ChuU  Sin/j 
V.  Koomer  Gunsheam  Sing.  4th  Jan. 
1834.    2Knapp,203. 

11.  The  adoption  made  by  a  wi- 
dow, without  authority  from  her  hus- 
band, (the  Anumatir^atra,  or  deed  of 
permission  exhibited  by  her,  as  grant- 
ed by  her  husband,  appearing  to  have 
been  fabricated,)  was  declared  to  be 


4  Datt  Chan.  s.  i.  10.    May.  c.  iv.  s.  v.  19. 
6  May.c.iv.s.v.  17,18,19. 
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of  no  effect  against  a  testamentary- 
deed  executed  by  the  husband  in  fa- 
vour of  his  younger  brothers,  where- 
by his  share  of  the  joint  estate  was 
bequeathed  to  them  ailer  the  death  of 
the  widow,  with  a  declaration  that  he 
had  not  given  her  permission  to  adopt 
a  son.^  Janki  ZHbeh  v.  Stida  Sheo 
Rai.  17th  July  1807.  1  S.  D.  A. 
Rep.  197. — Harington  &  Fombelle. 

12.  A  Hindu  widow  claimed  a 
moiety  of  an  ancestral  estate  as  heir 
to  her  deceased  husband,  who  had 
given  her,  as  she  alleged,  an  Ami^ 
matupatra,  which,  however,  she  had 
never  exercised.  The  Court,  consi- 
dering  that  the  Anumatt'patra  was 
altogether  unworthy  of  credit,  as  no 
mention  had  been  n:iade  of  it  by  the 
widow  for  twenty-two  years  after  her 
husband's  death,  dismissed  the  claim 
of  the  widow,  and  declared  that  she 
was  only  entitled  to  maintenance,  her 
husband  having  died  during  the  life- 
time  of  his  father  and  brothers.^  ML 
Simtdta  Chowdrayn  v.  ML  Puddoo 
Munee  Chowdrayn,  14th  Feb.  1825. 
4  S.  D.  A.  Rep.  19.  —  C.  Smith  k 
Martin. 

13.  Held,  that  there  may  be  two 
successive  adoptions,  under  due  au- 
thority for  that  purpose,  by  the  wi- 
dows of  the  same  man.'    Shainckun- 


*  It  is  to  be  observed,  that  in  this  case 
instructions  were  ^iven  to  the  Zillah  ma- 
gistrate for  bringing  to  trial  the  persons 
concerned  in  the  forgery  of  the  deed  exhi- 
bited by  the  appellant,  and  in  endeayooring 
to  support  its  authenticity  by  perjury. — 
Macn. 

'  In  this  case  the  widow  was  held  not  to 
be  qualified  to  adopt,  as  the  Anumati-patra 
was  unworthy  of  credit ;  but  in  a  subsequent 
case  {ML  Subudra  Chawdryn  v.  Ooluknath 
Chowdryn  and  another,  7  S.  D.  A.  Rep. 
143.),  where  there  was  an  alleged  anumuti- 
ptUr,  and  the  widow  had  not  adopted  a  son 
under  its  authority,  the  Court  refused  to  ex- 
press any  opinion  as  to  the  authenticity  of 
the  deed,  and  held,  overruling  this  case, 
that,  until  the  adoption  was  made,  no  action 
would  lie  for  the  widow's  share. 

3  This  was  a  case  of  successive  adoption, 
the  first  having  failed  by  death  before  the 
second  took  place.  It  rested  on  separate 
authority  given  by  the  husband  to  his  se- 
cond wife.    But  instances  have  occurred  in 


der  and  another  v.  Narayni  JDibeh, 
21st  Aug.  1807.  1  S.  i).  A.  Rep. 
209.— H.  Colebrooke  &  Fombelle. 

14.  Authority  given  to  a  wife  to 
adopt,  in  the  event  of  disagreement 
between  her  and  the  son  of  her  hus- 
band then  living,  will  not  avail.  But, 
Semble,  the  aumority  to  adopt  in  the 
event  of  the  son's  death  would  be 
valid.  Ml  SolvJchna  v.  Mamdokd 
Pande  and  others.  27th  May  1811. 
1  S.  D.  A.  Rep.  324. — Harington. 

15.  QiuBre,  Whether  a  Hind6, 
having  a  son  of  his  body,  can,  in  any 
case,  authorise  the  adoption  of  a  son 
during  the  life  of  such  son  of  his 
body?     lb. 

16.  A  Hindu  having  properly 
adopted  a  son,  cannot  disinherit  him, 
even  for  bad  behaviour,  nor  can  he 
adopt  another  son.  Daee  v.  Motee 
Nuthoo.  6th  Oct.  1813.  1  Borr.  76. 
— Nepean,  Brown,  &  Elphinston. 

17.  But  should  a  man  take  ano- 
ther for  the  purpose  of  adoption,  and 
change  his  mind  before  the  full  per- 
formance of  the  ceremony  for  adop- 
tion, he  is  at  liberty  to  put  him  aside, 
and  to  adopt  any  other  whom  he 
may  choose.     lb. 

18.  A  childless  Hindu,  having  two 
wives,  gives  permission  to  each  of 
them  to  adopt  a  son.  Ailer  having 
himself  adopted  a  son  on  behalf  of  hk 
senior  wife,  he  confirms  the  permis- 
sion originally  given  to  his  second 
wife.  Held,  that  an  adoption  by  her, 
after  her  husband's  death,  is  valid/ 


which  a  widow  has  made  a  second  adoption 
on  the  failure  of  the  first  b^  death,  in  nilfil- 
ment  of  a  single  injunction  or  authority 
from  her  husband,  the  object  of  such  injimc- 
tion  being  unattained  unless  the  child  live. 
But  the  validity  of  a  second  adoption  while 
another  son,  whether  by  birth  or  adoption » 
is  living,  would  be  a  distinct  question,  on 
which  writers  of  eminence  have  disagreed. 
Jagannatha,  in  his  Digest  (3  Coleb.  Di^. 
295.),  inclines  to  hold  it  valid.  Bat  the 
author  of  the  Dattaka  Mimansa  maintains 
the  contrary  opinion.  —  Datt  Mim.  s.  L  6. 
2  Str.  H.  L.  85.  Steele,  52. 185.  2  Maen. 
Princ.  H.  L.  200.  Macn.  Cons.  H.  L.  146.  ; 
but  see  Do.  157. 

4  Macn.  Cons.  H.  L.  181.     The  decision 
in  this  case  seems^  in  a  great  degree,  to 


[ADOPTION.] 


15 


Ooureepershad  Rai  v.  ML  Jymala. 
12th  Dec.  1814.  2  S.  D.  A.  Rep. 
136. — Harington. 

19.  But  Sembley  if,  after  guch  first 
adoption  on  behalf  of  his  senior  wife, 
the  husband  had  not  confirmed  the 
permisBion  to  the  second^  the  adop- 
tion bj  her  after  his  death  would  h^ve 
been  invalid ;  because  if  a  person 
giving  permission,  afterwards  himself 
does  the  thing  permitted,  the  permis- 
sion given  to  another  becomes  by  his 
act  void.     Ih, 

20.  Bj  the  law  as  current  in  the 
provinces  subject  to  the  Madras  Pre- 
sidency,  a  person  having  adopted  a 
son,  and  subsequently  married  a  se- 
cond wife,  and  in  conjunction  with 
her  adopted  another  son,  the  first  be- 
ing still  alive,  it  was  hdd  that  such 
second  adoption  was  valid.  Run- 
{^mak  V.  Atchummah  and  others,^ 
Case  11  of  1827.    1  Mad.  Dec.  521. 

21.  A  Hindu  cannot  adopt  a  son,  he 
having  already  an  adopted  son,  and 
a  son  bom.  Yachereddy  Chinna 
JBassapa  and  others  v.  Yojch&reddy 
Oowdapa.  4th  Dec.  1835.  3  P.  C. 
Cases,  Case  5. 

22.  If  a  Huidd  by  will  express  a 
wish  to  be  represented  by  the  unborn 
son  of  a  particular  person,  who  has 
but  one  at  the  time,  and  who  has  no 
other  living  at  the  death  of  the  testa- 
tor, his  widow  is  not  bound  to  wait 
indefinitely  the  birth  of  a  second  for 

hmve  turned  on  the  obviousness  of  the  adopt- 
ing father's  desire  to  have  many  sons. 

'  This  decree  is  now  in  appeal  before  the 
Judicial  Committee  of  the  Privy  Council. 
The  Pandits  referred  to  by  the  Sudder 
Adawlut  argue  ingeniously,  that  neither  the 
Dattaka  IdSmansa  nor  the  Dattaka  Chan- 
drika  expressly  forbid  two  successive  adop- 
tions ;  but  that,  on  the  contrary,  from  their 
provisions  with  respect  to  a  man  with  only 
one  son  of  his  body  (Datt  Mim.  s.  iv.  8.  s.  i. 
8. 12.  s.  iv.  20.  Datt  Chan.  s.  v.  8,  9),  it  is  to 
be  inferred  that  a  man  with  such  only  son 
may  adopt  a  son ;  and  consequently,  as  there 
is  in  resiity  no  difierence  between  a  real  and 
an  adopted  son,  and  no  express  prohibition, 
tacceasire  adoptions  are  legal.  In  support  of 
this  doctrine  they  refer  to  the  Vijnpnes'wara 
Vyakhyana,  and  the  Suraswativilasa,  as  ex- 

ganatory  of  the  Dattaka  Mimansa  and  the 
attakA  ChADdrika. 


the  purpose  of  adoption  under  her 
husband's  will;  but  may,  without 
waiting,  adopt  any  competent  person 
she  thinKs  proper.  Veerapermall 
Pillay  V.  Narrain  PiUay  and  others, 
5th  Aug.  1801.    1  Str.  91. 

23.  A  power  of  adoption  granted 
by  a  Hindu  to  his  wife  may  be  exer- 
cised by  her  at  any  time  after  her  hus- 
band's death.  And  where  a  Hindu 
widow  adopted  a  son  fifteen  years 
after  her  husband's  death,  according 
to  instructions  received  from  him 
during  his  lifetime,  it  was  held  that 
such  adoption  was  good,  and  the 
adopted  son  entitled  to  the  inheri- 
tance.'^ Anon,  24th  March  1814. 
East's  Notes,  Case  10. 

24.  A  Hindu  widow  having  re- 
ceived authority  from  her  husband 
during  his  lifetime  to  adopt  a  son, 
may  adopt  any  stranger  without  re- 
striction, even  though  the  son  of  a 
deceased  daughter  otthe  husband  be 
living  at  the  time  of  his  death.     Ih. 

25.  A  Hindii  widow  can  adopt  a 
child  not  in  existence  at  the  time  of 
her  husband's  death,  she  having  re- 
ceived authority  from  him  to  adopt  a 
son.     lb, 

26.  It  is  not  necessary  that  a  writ- 
ten  authority  be  given  by  a  Hindii  to 
entitle  his  widow  to  adopt  a  son :  a 
verbal  authority  is  sufficient^;  but 
such  verbal  authority  must  be  proved 
by  witnesses,  the  widow's  testimony 
alone  not  being  sufficient^    Ih, 

27.  The  same  point  was  decided  in 
Ranee  Seva^amy  Nachiar  v.  Stree- 
mathoo  Heraniah  Ourbah,^  Case 
18  of  1814.  1  Mad.  Dec.  101.— 
Scott,  Greenway,  &  Stratton. 

28.  The  consent  of  the  husband  to 
an  adoption  by  his  widow  may  be 
given  in  writing ;  and  if  the  hand- 
writing be  proved  to  be  his,  the  sig- 
nature of  witnesses  (to  the  deed)  is 
unnecessary:  otherwise  it  must  be 
signed  by  witnesses.    lb. 


s  Macn.  Cons.  H.  L.  157. 
3  1  Sir.  H.  L.  80.  93.     2  Do.  95. 
*  2  Macn.  Princ.  H.  L.  183. 
^  See  supra,  p.  13.  note  1. 
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29.  The  consent  may  be  given  by 
a  writing,  either  mentioning  Uie  name 
of  the  child  to  be  adopted  and  of  the 
parents  of  the  child,  or  leaving  the 
child  to  be  afterwards  fixed  upon.  Ih, 

dO.  If  a  man  and  wife  have  agreed 
in  writing  to  adopt  a  child,  and  one 
of  them  afterwards  die,  the  survivor 
nmst  fiilfil  the  engagement.  The 
agreement  is  not  rendered  void  by 
the  death  of  one  of  the  parties.     lb. 

31.  If  the  husband  at  the  time  of 
his  death  refer  to  such  an  Agreement, 
the  wife  is  authorised  thereby  to  adopt 
the  child  mentioned  in  the  agree- 
ment,    lb, 

32.  If  a  Hindiii  widow,  asserting 
that  she  had  received  permission  from 
her  husband  to  adopt  a  son,  shall 
make  such  adoption,  and  the  grant- 
ing of  such  permission  be  not  sup- 
ported by  any  other  proof  than  her 
assertion,  the  Court  will  not  hold 
such  adoption  valid.  Mt.  Tara  Mu- 
nee  Dibia  v.  Dev  Narayun  and  ano- 
ther. 10th  July  1824.  3  S.  D.  A. 
Rep.  387. — Shakespear. 

33.  Where  a  Hmdu  widow  was 
authorised  by  her  late  husband  to 
adopt  an  individual  named,  or,  in  the 
event  of  any  bar  to  his  affiliation,  any 
other  Brahman's  son,  and  the  indivi- 
dual named  was  adopted  by  her  and 
died  some  years  afterwards,  it  was 
held  that  she  was  incompetent,  under 
the  terms  of  the  authority  given,  to 
make  a  second  adoption,  because  the 
Anumatt'patra  gave  her  authority  in 
a  specific  case,  making  the  general  au- 
thority contingent  on  its  non-perform- 
ance.* Purmanund  JBhuttacharuj 
v.  Oomahunt  Lahoree  and  others, 
18th  Nov.  1828.  4  8.  D.  A.  Rep. 
318.— Rattray. 

34.  An  alleged  Dattaka  adoption 
by  a  person  in  a  state  of  insensibility 
from  dangerous  illness,  by  a  verbal 
declaration,  and  without  performance 
of  the  prescribed  ceremonies,  was 
held  to  be  illegal  and  invalid.  BuU 
hibkant  Chowdree  v.  Kishenprea  Da*- 
sea  Chowdrain.      16th  Jan.  1838. 

1  Macn.  Cons.  H.  L.  156. 


6  8.  D.  A.  Rep.  219.  —  Money    & 
Harding. 

35.  Where  A  sued  B  for  a  share 
of  an  estate  inherited  by  the  latter  in 
virtue  of  adoption,  on  grounds  that 
adoption  by  a  BratnachArij  or  bache- 
lor,  was  invalid,  it  was  held  that  the 
right  of  bachelors  to  adopt  rested  on 
local  usage.*     Ounnapa  JDeskpandee 
V.  Sunkapa  DesJipandee.     16tn  July 
1839.      8el.  Rep.  202.  —  Gibeme, 
Pyne,  and  Greenhill. 

36.  Although  a  father  may  by  will 
postpone  his  son's  majority  bejrond 
the  age  of  sixteen  years,  so  as  to  pre- 
vent such  son,  whilst  under  such  ap- 
pointed age,  from  adopting  an  heir 
to  succeed  to  the  testator's  property  ; 
yet,  Semble,  the  father  has  no  power 
to  limit  his  son's  general  right  to 
adopt  an  heir.  Ranee  Hurrosoon- 
dery  v.  Cowar  Kristonauth  Roy. 
7th  Feb.  1841.     1  Fulton,  393. 


2.  The  QuaMfication  and  Right  to  be 

Adopted. 

87.^t  is  not  necessary  that  the  per- 
son adopted  by  a  widow  after  the 
death  of  her  husband  should  have 
been  named  by  him.  It  is  suffi- 
cient that  she  had  his  authority 
to  adopt,  express  or  implied.  His 
authority  for  the  purpose  is  indis- 
pensable. VeerapermaU  PiUay  v. 
Narrain  Pillay.  5th  Aug.  1801. 
1  Str.  91. 

38.  The  adoption  of  an  eldest  or  "^ 
only  son  is  improper,  but  not  invalid.' 
If  a  man  have  two  wives,  and  by  the 
first  one  son,  and  by  the  second  seve- 
ral, the  elder  of  those  by  the  younger 
wife  may  be  given  and  received  in  J 
adoption.     lb. 

39.  The  adoption  of  an  only  son  is 
valid,  but  both  giver  and  receiver  in- 


2  Sutherland  doubted  the  validity  of  an 
adoption  by  a  bachelor ;  but  he  inclines  to 
the  affirmative  of  the  question. — Synop.  212. 

3  3  Coleb.  Dig.  243.  Mit  c.  i.  s.  xL  12. 
2  Str.  H.  L.  105.  Dat  Mim.  s.  iy.  1  et  seq. 
Dat  Chan.  s.  i.  29.  s.  iii.  17.  Steele,  51. 184. 
App.  A.  29.  2  Macn.  Princ.  H.  L.  182. 
Macn.  Cons.  H.  L.  126. 147. 
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cur  sin.     Ih.     Case  of  the  Itajah  of 
Tanjore.    Cited  in  1  Str.  126. 

40.  According  to  tlie  law  as  cur- 
rent in  Benares,  the  adoption  of  an 
only  son  is  invalid,  unless  the  natural 
father  dellter^hiS  son  to  the  adoptive 
father  on  the  condition  that  he  should 
belong  to  both  of  them  as  a  son^  and 
the  latter  accept  and  adopt  him  on 
that  condition,  in  which  case  he  be- 
comes the  Dmydmushydyanay  or  son 
of  both  fathers.^  Rajah  Shumskere 
3fuU  V.  Ranee  Dilraj  Kon7vtur, 
3l8t  Jan- 1816.  2  S.  D.  A.  Rep.  169. 
— Harington  and  Fombelle. 

41.  An  only  son  cannot  be  legally 
riven  or  received  in  adoption ;  there- 
fore it  IS  not  lawful  for  a  man  to 
adopt  the  only  son  of  his  brother  in 
preference  to  the  youngest  son  of  his 
paternal .  uncle.  But  if  such  an 
adoption  should  take  place,  although 
both  the  giver  and  receiver  in  adop- 
tion have  thereby  committed  sin,  the 
adoption  is  valid.  AmacheUum  PiL 
lay  V.  lyoMimy  PiUay^  Case  5  of 
1817.  1  Mad.  Dec.  154.-#cott, 
Greenway,  &  Ogilvie. 

42.  According  to  the  law  as  cur- 
rent in  Behar,  an  only  son  cannot  be 
riven  or  received  in  the  Dattaka 
form  of  adoption.^  Nundram  and 
others  v.  Kashee  Pande  and  others, 
30th  June  1823.  3  S.  D.  A.  Rep.  232. 
— Leycester  and  Dorin. 

43.  Semble,  Though  the  adoption 
of  an  only  son  is  criminal,  such  adop- 
tion once  made  cannot  be  set  aside.' 
Nundram  and  others  v.  Kashee 
Pande  and  others.  30th  June  1825. 
4  8.  p.  A.  Rep.  70.— Harington  & 
Martin. 

44.  No  man  should  give  or  accept 
an  only  son  in  adoption,  nor,  though 
a  numerous  progeny  exist,  should  an 
eldest  son  be  given;  for  he  chiefly 
fulfils  the  office  of  a  son.^  Debee 
Dial  andanother  v.  Sur  Hor  Singh. 

*  D^tt  Mim.  s.  vi.  41.  Datt  Chan.  s.  ii. 
34.  8.  iii.  17.    2  Macn.  PriDC.  U.  L.  193. 

t  2  Kacn.  Princ.  H.  L.  179. 
3  1  Str.  H.  L.  87. 

*  MiL  c  i  s.  zi.  11)  12.  Macn.  Cons.  H.  L. 
12fi.  146. 

Vol.  I. 


29th  Dec.  1828.    4  S.  D.  A.  Rep. 
320. — Leycester. 

45.  An  only  son  being  once  adopt- 
ed, die  adoption  is  valid,  even  after 
tonsure ;  the  pi'esumption  being,  that 
the  agreement  between  the  natural 
and  adoptive  father  was  that  he 
should  become  Drvydmushydyana, 
and  if  so  the  son  might  be  adopted 
without  blame.  A  sacrifice  to  fire 
will  undo  the  efiects  of  tonsure  in  the 
house  of  4he  natural  father.^  Sree- 
mutty  Joymony  Dossee  v.  Sreemutty 
Sibosoondry  JDossee,  28th  March 
1837.     1  Fulton  75. 

46.  The  adoption  of  a  married  boy 
is  illegal.^  Ranee  Seva^amy  Na- 
chiar  v.  Sireemathoo  ITeraniah  Our- 
bah?  Case  18  of  1814.  1  Mad.  Dec. 
101. — Scott,  Greenway,  &  Stratton. 

47.  Semble,  A  man  of  mature  age, 
married,  and  having  a  family,  is 
admissible  to  be  adopted,  he  being  a 
Sagotra.^  Sree  Brijbhoohunjee  Mu" 
fiaraj  v.  Sree  Ookoohotsaojee  Mu- 
haraj.  5th  Nov.  1817.  1  Borr.  181. 
— Sir  E.  Nepean,  Nightingall,  & 
Bell. 

48.  An  adoption  of  a  married  man 
twenty-eight  years  old,  though  of  the 
Sudra  Cast,  was  held  to  be  invalid, 
an  adoption  after  marriage  being  il- 
legal and  void.  Chetty  Uolum  Pr-u- 
sunna  v.  Chetty  Colum  Moodoo. 
Case  7  of  1823.  1  Mad.  Dec.  406. 
— Cochrane  &  Gowan. 

49.  According  to  the  law  as  cur- 
rent in  Mithila,  a  brother  cannot  be 
adopted  by  a  brother.®  Baboo  Rvn- 
jeet  Sing  v.  Baboo  Obhye  Narain 
Sing.  26th  July  1817.  2S.  D.A. 
Rep.  245.— Ker  &  Oswald. 

50.  Held,  that  according  to   the 


*  1  Str.  H.  L.  91. 

fi  1  Str.  H.  L.  91.    2  Do.  87.    Steele  183. 
Macn.  Cons.  H.  L.  141. 
^  See.tftfpra,  p.  13,  notel. 

*  May.  c.  iv.  s.  v.  19. 

8  Datt  Mim.  s.  v.  16.  1  Str.  H.  L.  83. 
The  authorities  cited  by  the  lav  officers  in 
this  case  had  relation  to  the  Dattaka  form 
of  adoption.  In  the  Dwaita  Purishista  it 
is  declared  that  in  the  Kriirimaforva.  a  man 
may  adopt  his  own  brother,  or  even  his  own 
father. — 1  Macn.  Princ.  H.  L.  76. 
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law  as  current  in  Mithila,  while  a 
brother's  son  exists,  the  adoption  of 
any  other  individual  as  a  son,  either 
in  the  Dattaka  or  Kritrima  form  of 
adoption,  is  illegal.^  Ooman  Dutt 
V.  Kunhia  Singh,  15th  April  1822. 
3  S.  D.  A.  Rep.  144.— Dorin. 

51.  The  adoption  by  a  widow  of  a 
son  of  her  husband's  brother  is  legal, 
even  if  performed  without  her  hus- 
band's injunction,  and  no  other  person 
can  be  adopted  by  her  while  he  exists.^ 
Htiebut  jRcu)  Mankur  v.  Oovind  Rao 
Mankur.  1st  Sept.  1823.  2  Borr. 
75. — Barnard. 

52.  Semble,  A  boy  cannot  be 
adopted,  although  his  natural  father 
should  have  consented  to  the  adop- 
tion, if  the  latter  should  not  have  lived 
to  make  the  gift  of  his  son.^  Govr- 
bullub  Y.Jugemotpersaud  Mitter.  4th 
Term  1823.    Macn.  Cons.H.  L.  217. 

53.  Where  the  gift  and  acceptance 
of  a  second  son  preceded  the  death 
of  an  elder  son  of  the  giver  in  adop- 
tion, it  was  held  that  the  full  comple- 
tion of  the  adoption  of  the  second  son 
was  legal.  Mt.  DuUahh  De  v.  Ma- 
nuBibu    27th  July  1830.    5  S.  D. 

A.  Rep.  50. — Ross  &  Turnbull. 

54.  Where  a  Brahman  has  a 
daughter  and  daughter-in-law  living, 
it  was  held  that  he  cannot  adopt  the 
son  of  a  daughter  pre-deceased  * ;  nor 
can  such  person,  so  illegally  adopted, 
adopt  his  wife's  sister's  child,  and 

1  Datt.  Mim.  s.  ii.  29.  73.  Datt  Chan.  s. 
i.  20.  27.  Suth.  Synop.  214.  Mit  c.  i.  s.  xi. 
36.  There  seems,  however,  good  reason  to 
doubt  the  correctness  of  this  decision,  the 
more  especiaUy  with  reference  to  a  Kritri- 
ma adoption.  See  I  Macn.  Princ.  of  H. 
L.  68.  75.  Datt  Chan.  s.  i.  28.  It  is  to  he 
observed  that  the  point  decided  came  only 
before  a  single  Judge.  -  It  seems  clear  that 
a  brother's  son  should  be  preferred.   Menu, 

B.  ix.  V.  182.  Mit.  c.  i.  s.  xi.  13.  1  Str.  H. 
L.  84.  2  Do.  103.  Macn.  Cons.  H.  L.  155. 

*  May.  c  iv.  s.  v.  17,  18, 19. 

3  It  did  not  appear  in  this  case  whether 
or  not  the  mother  of  the  boy  survived  her 
husband ;  and  we  do  not  know,  therefore, 
that  the  consent  of  a  father  thus  given, 
might  not  have  been  sufficient  authority 
for  the  widow  to  act  upon  after  his  death. — 
Macn. 

*  May.  c.  iv.  s.  v.  9. 


make  him  heir  to  the  grandfather^s 
property,  which  would  pass  to  the 
daughter-in-law  on  the  Brahman's 
deatn,  and  subsequently  to  the  daugh- 
ter, the  daughter-in-law  not  being 
allowed  to  alienate  the  property  dur- 
ing the  daughter's  life.  JBaee  Oun- 
ga  V.  Baee  Sheoshunkur.  8th  May 
1832.  Sel.  Rep.  73.— Ironside,  Bar- 
nard,  Baillie,  &  Henderson. 

55.  Semble,  A  man,  having  no  son 
of  his  own,  can  adopt  his  wife's  sister's 
son.     lb. 

56.  There  is  no  instance  in  the 
Hindu  law  of  the  adoption  of  a 
daughter  to  inherit.^  Doe  dem.  Sen- 
cower  Bye  and  others  v.  Hanscower 
Bye  and  another.  9th  Feb.  1818. 
East's  Notes,  Case  75. 

57.  It  was  held,  however,  that  the 
adoption  of  the  daughter  of  a  brother, 
with  the  condition  that  her  eldest  son 
shall  be  the  putrica-putra  (son  of  a 
daughter)  of  the  adopter,  is  legal ; 
and  this  notwithstanding  that  the 
affiliation  of  a  daughter  by  a  childless 
man,  in  default  of  male  issue,  is  de- 
clared to  be  inadmissible  by  Mac- 
na^hten  on  the  authority  of  Jimtita 
Vahana^:  but  it  is  essential  to  the 
validity  of  the  adoption  that  it  should 
take  place  previous  to  her  marriage. 
Nowab  Rai  v.  Bugawuftee  Koomur 
and  others.  6th  Jan.  1835.  6  S.D.A. 
Rep.  5. — Stockwell. 

58.  An  adoption  by  a  Brahman  of 
his  sister's  son  was  held  to  be  valid. 
Ramchunder  Chatterjea  v.  Sumhoo* 
chunder  Chatterjea.  Aug.  1810. 
Macn.  Cons.  H.  L.  167. 

59.  A  Hindd  (a  Brahman)  cannot 
adopt  his  sister's  son,  as  it  imports  in- 
cest.'  Doe  dem.  Kora  Shunko  Ta- 
hoar  V.  Bebee  Munnee.  24th  Nov. 
1816.    East's  Notes,  Case  20. 

«  2  Str.  H.  L.  217. 

«  1  Macn.  Princ.  of  H.  L.  102.  And  see, 
as  to  appointed  daughters,  3  Coleb.  Di^. 
167,  et  seq.  183. 189. 292.  493.  Mit  c.  i.  s.  n. 

7.  8.  Daya  Bh.  c.  z.  3. 

"*  Datt  Mim.  s.  ii.  91—93.    Datt  Chan. 

8.  i.  17.  2  Str.  H.  L.  100.  Macn.  Cons.  H.  JU 
149.  166.  But  a  Sudra  may  adopt  the  son 
of  a  sister,  or  even  a  daughter's  son. — Do. 
119.  125.  150. 
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60.  Among  Brahmansy  a  widow 
cannot  adopt  her  uncle's  son,  as  she 
could  not  be  his  mother,  on  the 
ground  of  incest.  Dagumbaree  Da- 
hee  V.  Taramony  Dabee.  1818. 
Macn.  Cons.  H.  L.  170. 

61.  By  the  law  and  usage  of  Mi- 
thila,  the  adoption  of  a  sister's  son, 
eyen  by  persons  of  high  Cast,  accord- 
ing to  the  Kritrima  form  of  adoption, 
is  yalid.*  Chomdree  Purmessur  Dutt 
Jha  y.  Hunooman  Dutt  Ray  and 
others.  18th  Dec.  1837.  6  S.  D.  A. 
Rep.  192.— Rattray  &  F.  C.  Smith. 


3.  Who  may  give  in  Adoption. 

62.  If  the  father  of  a  boy  to  be 
giyen  in  adoption  be  dead,  the  con- 
sent of  the  elder  son,  as  representing 
the  father,  is  sufBcient  ^ :  the  mother 
not  attending,  her  consent  will  be  pre- 
sumed. Veerapermall  Pillay  Y.  Nar- 
rainPiUay.  5th Aug.  1801.  IStr.  91. 

63.  If  both  parents  be  dead,  it  ap. 
pears  that  the  child  may  be  giyen  by 
the  elder  brother  only.^     lb. 

64.  Although  a  widow  may  not 
have  obtained  the  consent  of  her  hus- 
band during  his  life  to  giye  their  child 
in  adoption,  it  is  neyertheless  compe- 
tent to  her,  haying  obtained  the  con- 
sent of  father,  brothers,  &cl,  to  giye 
her  younger  son  in  adoption.     Ar- 

nacheUum  PiUay  v.  lyasamy  Pillay. 

* 

^  The  Dattaka  Mimansa  must  be  consi- 
dered to  refer  only  to  a  Dattaka  adoption, 
aod  not  to  the  Kritrima  form.    The  same 

Joint  as  in  the  ahoTe  case  was  ruled  by  a 
eeree  of  the  Sodder  Court  of  Allahabad, 
dated  the  I6th  July  1833,  in  a  case,  Mt. 
Bala  y.  Mt.  Botolee  and  another^  in  which 
the  parties  were  Mithila  Brahmans.  It  is 
presumable,  from  a  part  of  the  decree, 
(which  generally  upheld  the  validity  of  a 
Kritrima  adoption  of  a  sister's  son,)  that  the 
pxties  were  governed  by  the  Mithila  law ; 
bat  this  is  not  clear. 

<  Steele,  54.  55,  note. 

>  The  powers  of  the  elder  son,  stated  in 
this  ease,  are  denied  in  toto  by  Sir  F.  Mac- 
naghten. — Cons.  H.  L.  207—228.  There 
certainly  appears  to  be  no  difference  in 
effi*ct  between  the  powers  requisite  in  those 
who  giive  and  those  who  recewe  in  adoption. 
the  authorities  quoted  in  no^  1.  p.  12. 


Case  5  of  1817.  1  Mad.  Dec  164. 
— Scott,  Greenway,  &  Ogilvie. 

65.  In  the  case  of  an  adoption 
made  by  a  widow  without  having 
obtained  the  consent  of  her  husband, 
or  in  which  the  adopted  son  shall  not 
have  been  delivered  over  to  her  by 
either  of  his  parents,  but  only  by  his 
brother,  the  Court  will  not  hold  the 
adoption  valid.*  Mt.  Tara  Munee 
Diina  v.  Dev  Narayun  Mai  and 
Bishen  Persaud.  10th  July  1824. 
3  S.  D.  A.  Rep.  387.— Shakespear. 

(36.  A  Hindu  widow  is  incompe- 
tent to  give  her  only  son  in  adoption 
as  a  Drvydmushydyana  without  au- 
thority previously  given  by  her  de- 
ceased husband.^  Debee  Dial  and 
anotJier  v.  Hur  Hor  Singh.  29th 
Dec.  1828.  4  S.  D.  A.  Bep.  320.— 
Leycester. 


4.  The  Form  to  be  observed  in  Adop- 
tion. 

(a)  Generally. 

67.  The  sacrifice  of  fire,  important 
as  it  may  be  deemed  in  a  spiritual 
point  of  view,  is  so  with  regard  to  the 
Brahman  only.^  Case  of  Rajah 
Nobkissen.  Cited  in  1  Str.  H.  L. 
96.     (Sup.  C.  Cal.) 

68-  The  operative  part  of  the  cere- 
mony of  adoption  seems  to  be  the 
giving  and  receiving.'^  Nothing  be- 
yond being  so  ess^itial  to  the  act,  as^ 
being  mistaken,  or  omitted,  can  have 
the  efiect  of  invalidating  the  adoption." 
Veerapermall  Pillay  v.  Narrain 
PiOay.    5th  Aug.  1801.     1  Str.  91. 

69.  The  only  indispensable  parties 
to  adoption  appear  to  be  the  parents 
on  eitner  side,  or  the  burvivor,  or 
their  representatives,  a  fit  and  proper 
boy,  and  perhaps  a  priest     The  rest 

4  3  Coleb.  Dig.  262,  note. 

«  Datt  MiuL  8.  i.  15.  3  Coleb.  Dig.  242. 
257. 

^  Nor  would  the  inadvertent  omission  of 
the  sacrifice  to  fire  invalidate  the  adoption. 
—3  Coleb.  Dig.  244.    2  Str.  H.  L.  131. 

7  Menu,  B.  ix.  v.  168.  1  Str.  H.  L.  95. 
2  Do.  87. 

»  1  Str.  H.  L.  95.  Suth.  Synop.  218.  and 
226,  note  ziii.    3  Coleb.  Dig.  244. 
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are  visitors,  and  standers-by,  or  assis- 
tants, "who  eventually  become  wit- 
nesses of  what  passes ;  but  they  are 
not  necessary  to  the  validity  of  the 
act.i     lb. 

70.  Want  of  permission  of  the 
ralin^  authorities  is  not  sufficient  to 
invalidate  an  adoption  once  made  with 
sufficient  ceremonies.*  Bhasker  Bu- 
chajee  v.  Naroo  Ragonath.  1826. 
Sel.  Rep.  24. — Sutherland,  Ander- 
son, &  Kentish. 

71.  Nor  will  the  fact  of  the  adop- 
tion having  taken  place  at  other  than 
the  place  of  residence  of  the  parties 
be  sufficient  to  set  aside  such  adop- 
tion.   Ih, 

72.  By  the  law  of  adoption,  neither 
the  assent  of  the  wife  of  the  adopter, 
nor  the  invitation  and  convention  of 
near  kinsmen,  nor  representation  to 
the  Rdjah,  are  indispensable  to  the  va- 
lidity of  the  adoption.  But  the  affi- 
liation, as  established  by  the  sacrifice, 
is  absolutely  essential.  Alank  Man- 
jaH  V.  Fakir  Ckand  Sarkar.     11th 

Sept  1834.    5  S.  D.  A.  Rep.  356.— 
Robertson. 

73.  Dictum  of  Strange  R. — Adop- 
tion resulting  from  purchase  (krita) 
is  obsolete,  and  no  longer  competent, 
unless  on  the  ground  of  local  usage 
and  custom.^  Ooovoorummal  and 
another  v.  Mooneesamy.  1st  Term 
1812.    1  Str.  72. 


1  3  Coleb.  Dig.  244.  247.  1  Str.  H.  L. 
95.  2  Str.  H.  L.  88.  Datt  Chan.  s.  ii.  6. 
Sutii  Synop.  218. 

2  Suth.  Synop.  218.  1  Str.  H.  L.  95.  2 
Do.  88. ;  but  see  Steele,  184.  and  App.  A.  30. 

'  This  point  gave  rise  to  much  discussion 
at  the  time  (see  1  Str.  H.  L.  102.  and  2  Do. 
132.  et  seq.) ;  and  although  it  may  be  gene- 
rally asserted  that  there  are  only  three  spe- 
cies of  adoption  allowable  in  the  present 
age,  viz.  Dattakaj  Ihvydmuskydyana,  and 
Kritrima  (Datt.  Mim.  s.  i.  64.  Datt.  Chand. 
s.  i.  9.  Suth.  Synop.  211.),  yet  the  rule 
should  be  qualified,  by  admitting  an  excep- 
tion in  favour  of  any  particular  usage  which 
may  have  prevailed  from  time  immemorial. 
—1  Macn.  Princ.  H.  L.  101.  1  Str.  H.L. 
102.  3  Coleb.  Dig.  276,  note.  Qtusre, 
Whether  even  the  ^Dtoydmushydyana  form 
is  recognised  in  the  present  age  so  as  to  en- 
title the  son  so  adopted  to  inheritance,  ex- 
cept by  custom.— 2  Str.  H.  L.  82.  118.  179. 


74.  Where  a  husband  and  ^vife 
have  agreed  in  writing  to  adopt  a 
child,  such  agreement  is  valid  and 
binding  in  law,  whether  the  name  of 
the  chud  and  its  parents  be  mentioned 
therein,  in  order  to  identify  it;  or 
whether,  to  know  whose  child  is  re- 
ferred to,  the  names  of  the  mother, 
and  tBe  tribe  from  which  he  is  de- 
scended, be  only  named.  Ranee  Se- 
va^amy  Nachiar  v.  Streemathoo  JBTe- 
raniah  Ourbak.*  Case  18  of  1814. 
1  Mad.  Dec.  101. — Scott,  Greenway, 
&  Stratton. 

75.  It  was  held  not  to  be  necessary 
to  ascertain  whether  an  act  of  adop- 
tion, and  gift  or  bequest,  to  the  adopt- 
ed son  were  defective  or  not,  where 
the  adoption,  and  gift  or  bequest,  had 
been  sanctioned  and  confirmed  by  the 
established  government  of  the  country 
at  the  time  they  took  place.  Sree 
Brijbhookunjee  Mvharaj  v.  Sree  Oo- 
koolootsaojee  Muliaraj.  6th  Nov. 
1817.  1  Borr.  181.— Sir  E.  Nepean, 
Nightingall,  &  Bell. 

76.  Semble,  The  adoption  of  a  ne- 
phew  is  valid  even  without  a  burnt 
sacrifice,  and  is  completed  by  word 
of  mouth  alone.  Huebut  Raa  Man- 
kur  V.  Govind  Rao  Bulwunt  Rao 
Mankur,  1st  Session  1823.  2  Borr. 
75. — Barnard. 

77.  Even  if  subsequent  to  g^ft  and 
adoption,  and  before  the  sacrifice  for 
male  issue,  the  ceremony  of  tonsure 
had  been  performed  in  the  family  of 
a  natural  father,  it  was  held  to  have 
no  vitiating  efiect  on  the  adoption ; 
tonsure  being  an  indifferent  act  by  a 
stranger,  possessing  no  effect  what- 
ever.^    Mt.  DuUabh  De  v.  Manu 


4  See  9upra  p.  13,  note  1. 

^  In  the  Battaka  Mimansa  it  is  declared 
that  the  son  adopted  cannot  become  a 
Dattaka  in  the  ordinary  form  after  tonsure 
has  been  performed  in  theiamilyof  the  na- 
tural father,  but  that  he  must  be  considered 
the  son  of  two  fathers.  According  to  the 
Dattaka  Chandrika,  adoption  is  lawM  even 
after  tonsure.  The  difference  of  opinion 
arises  from  a  difference  of  grammatical  con* 
struction. — i  Macn.  Princ,  H.  L.  72.  Jag- 
gan^tha  affirms  that  affiliation  depends  on 
the  ceremony  of  tonsure.— 3   Coleb.  I>ig. 
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Bibi.    27th  Julv  1830.    6S.D.A. 
Rep.  50. — Ross  &  Tumbull. 

78.  Although  a  written  acknow- 
ledgment of  adoption,  the  invitation 
of  the  neighbouring  Zaininddrs,  and 
notice  to  the  ruling  power,  are  not 
absolutely  necessary  to  render  an 
adoption  valid;  yet  where  the  situa- 
tion in  life  of  the  parties  renders  such 
forms  usual,  the  omission  of  them  af- 
fords presumptive  evidence  against 
the  fact  of  the  adoption.  Sutroogun 
Sutputty  V.  Sabitra  Dye,  7th  April 
1834.    2  P.  C.  Cases,  Case  4. 

79.  Per  Ryan,  C.  J. — ^The  cere- 
mony of  tonsure  having  been  per- 
formed in  the  house  of  the  natural 
father  is  no  bar  to  adoption ;  for  after 
performance,  a  sacrifice  to  fire,  even 
amongst  the  three  first  classes,  may 
be  resorted  to,  and  this  will  undo  its 
effects.  With  Sudras  there  is  no 
ceremony  but  marriage.^  Sreeinutty 
Joymony  Dossee  v.  Sreemutty  Sibo- 
Mxmdry  Dossee.  28th  March  1837. 
1  Fulton,  75. 

80.  Though,  when  a  person  is  once 
adopted  according  to  tne  VMas,  the 
adoption  cannot  be  set  aside ;  yet 
where  a  man  had  adopted  his  daugh- 
ter's son%  and  could  not  produce  any 
writing  or  deed  of  adoption,  the  adop- 
tion  was  held  to  be  invalid,  as  it  was 
not  proved  that  the  ceremonies  pre- 
scribed by  the  Shastra  had  been  ad- 
hered to.  JBaee  Gunga  v.  Baee  Sheo- 
shunkur.  8th  May  1832.  Sel.  Rep. 
73. — Ironside,  Barnard,  Baillie,  & 
Henderson. 

81.  A  claimed  from  D  the  half 
share  of  a  Kvlkami  rvatan  as  the 
adopted  son  of  the  widow  of  the  ne- 
phew of  the  original  holder,  who  died 
without  issue,  and  produced  a  docu- 
ment in  proof  of  nis  adoption :  the 

148.  249. ;  and  see  Macn.  Cons.  H.  L.  141. 
Sir  F.  Macnaghten  seems  to  think  that,  by 
the  law  of  Bengal,  the  ceremony  of  tonsure 
haying  been  performed  is  an  insurmount- 
able bar  to  a  subsequent  adoption. — Macn. 
Cons.  H.  L.  146.  192,  et  geq.  205 ;  but  see 
the  next  case,  and  ir^a  p.  22,  note  9. 

I  Str.  H.  L.  91. 

^  A  daughter's  son  is  sometimes  adopted 
with  the  consent  of  kin. — Steele,  184. 


witnesses  to  prove  the  document,  in 
separate  depositions,  stated  the  adop. 
tion  to  be  incomplete,  in  consequence 
of  the  interference  of  the  Kulkamij 
who  declared  the  consent  of  the  8ir- 
har  to  be  necessary  to  the  validity  of 
the  act;  and  the  Court  considering 
that  ^'s  adoption  had  not  been  satis- 
factorily estaolished  by  the  document 
recorded  alone,  his  claim  was  dis- 
missed.^ Nursoo  Keishu  v.  Ragven- 
dapa  Ckampgoomkur.  1837.  Sel. 
Rep.  200. — Gibeme,  Pyne,  &  Green- 
hill. 

(b)  KritHma. 

82.  Where  a  Zamtnddr  of  Tirhoot 
adopted  one  of  his  kindred  by  a  ver- 
bal declaration  in  the  presence  of 
witnesses,  but  without  any  religious 
rite  or  ceremony,  and  the  person  so 
adopted  was  acknowledged,  after  the 
Zaminddr's  death,  as  his  heir  at  the 
obsequies,  it  was  held  that  this  adop- 
tion was  good^,  and  that  the  son 
adopted  (Kurta  Putrd)  takes  the 
whole  inheritance  exclusively,  includ- 
ing aU  the  property,  real  and  per- 
sonal, hereditary  and  acquired.*  KuU 
lean  Sing  v.  Kirpa  Sing  and  another. 
23d  April  1795.  1  S.  D,  A.  Rep.  9. 
— Sir  J.  Shore  &  Council. 

83.  In  the  form  of  adoption  called 
Kritrima  (a  form  peculiar  to  the 
province  of  Mithila)  the  express  con- 

'  This  was  merely  a  question  of  evidence. 

*  The  authorities  for  the  Kritrinia  form 
of  adoption  are,  Vivada  Chintamani :  "  If  a 
person,  being  childless,  say  to  the  son  of 
another, '  Be  you  my  son,'  and  he  answer, 
'  I  have  become  your  son/  he  is  a  Kritrima 
putra,"  Vivada  Chandra :  "  If  a  person  say 
to  another  of  his  own  tribe,  *  Be  you  my 
son,'  and  the  other  agree  thereto,  and  an- 
swer, 'I  have  become  your  son,'  he  is  a 
Kritrima  son.*'  Baudhayana :  "  He  whom 
a  man  adopts,  the  boy  being  equal  in  class 
and  consenting  to  the  adoption,  is  a  son 
made."  — 2  Str.  H.  L.155.  Suth.  Synop. 
226,  note  xvi. 

°  Macn.  Cons.  H.  L.  126. 128.  This  was 
an  adoption  of  a  Kritrima  son  ( Vulg.  Kurta 
putr)j  a  form  of  adoption  in  use  throughout 
Mithila.  There  is  no  doubt  that  this  adopt- 
ed son  is  heir,  as  declared  by  the  aiders  of 
the  Pandits  to  the  Sudder  Court,  to  all  the 
property,  real  or  personal,  hereditary  or  ac- 
quired, of  his  adoptive  father. — Coleb. 
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sent  of  the  person  nominated  for  the 
adoption  must  be  obtained  during  the 
lifetime  of  the  adoptive  father  ^ ;  the 
offer  to  adopt,  as  being  the  act  of  one 
of  the  parties  only,  and  as  being 
merely  a  proposal  to  enter  into  a  con- 
traet,  was  held  to  be  insa£Blcicnt  to 
give  validity  to  the  transaction.^  MU 
outputtee  V.  Indranund  Jka.  2d 
April  1816.  2  S.  D.  A.  Rep.  173. 
— Harington. 

84.  The  only  necessary  condition 
to  render  valid  an  adoption  in  the 
Kriirima  form  is  that  of  equality  of 
Cast.'  Chowdree  Purmesmr  Dutt 
JhoL  V.  Hunooman  Dutt  Ray  and 
others.  18th  Dec.  1837.  6  S.  D.  A. 
Rep.  192.— Rattray  &  F.  C.  Smith. 

85.  The  agreement  of  both  parties 
is  essential  to  the  validity  of  an  adop- 
tion, according  to  the  Kritrimaiorm,^ 
Durgopal  Singh  and  another  v.  Moo- 
pun  Singh  ana  others,  3d  Sept.  1839. 
6  S.  D.  A.  Rep.  271- —  Braddon  & 
Lee  Warner. 


6.  Time  of  Adoption, 

86.  The  sooner  adoption  takes  place 
by  a  widow  after  the  death  of  her 
husband  the  better.*  VeerapermaU 
PiUay  r.Narrain  Pillay  and  others* 
5th  Aug.  1801.    1  Str.  91. 

87.  An  adoption  is  good  though 
the  adopted  should  have  passed  his 
fifth  year  at  the  time,  and  have  un- 
dergone the  ceremony  of  purification 
by  tonsure,  provided  he  be  a  Sago- 


>  1  Macn.  Princ.  H.  L.  76. 

2  It  did  not  appear  that  in  this  case  there 
had  been  any  written  contract  of  adoption 
between  the  parties.  Had  a  plea  of  this 
nature  been  established,  it  would  doubtless 
have  given  validity  to  the  transaction,  pro- 
vided the  offer  of  adoption  had  been  ac- 
cepted daring  the  lifetime  of  the  person 
nominating,  the  performance  of  the  cere- 
mony of  bathing,  &c.  being  considered  of 
minor  importance. — ^Macn. 

3  1  Macn.  Princ.  H.  L.  75.  3  Coleb.  Dig. 
277. 

4  3  foleb.  Dig.  277.  Suth.  Svnop.  215. 
and  224,  note  viii.  2  Str.  H.  L.  203.  Mit 
c.  i.  s.  xi.  1 7.  n. 

6  Macn.  Cons.  H.  L.  145. 157. 


tra^f  or  descended  in  a  direct  male 
line  from  a  common  male  ancestor^ 
or  that  he  he  the  son  of  a  near  rela- 
tion on  the  paternal  side  of  the  adopt- 
er J  Case  of  the  Rajah  of  Tanjore. 
Cited  in  1  Str.  133.  Veerapermall 
PiUay  V.  Narrain  Pillay,  5th  Aug. 
1801.    1  Str.  91. 

88.  If  tonsure  have  not  been  per- 
formed^ an  adoption  v^ill  be  legal, 
however  much  the  age  of  the  adopted 
may  exceed  five  years.®    lb. 

89.  Semble,  That  the  limitation  of 
age  becomes  material  if  the  adopted 
son  be  taken  from  a  line  of  strangers. 

90.  Where  the  daughter  of  a  person 
deceased  claimed  to  recover  his  estate 
from  a  son  adopted  by  his  widow  at 
the  age  of  eight  years^  on  the  ground 
that  the  adoption  of  a  boy  when 
above  the  age  of  five  was  not  legal ; 
it  was  heldy  that  as  the  boy  adopted 
had  not  been  previously  initiate  in 
the  family  of  nis  natural  father,  the 
adoption  was  legal,  and  judgment  was 
accordingly  given  against  the  claim. ^ 

6  3  Coleb.  Dig.  264.  Mit  c.  i.  s.  xi.  13, 
Steele,  50.     1  Str.  H.  L.  88. 90.  •  2  Do.  109. 

7  But  see  Macn.  Cons.  H.  L.  195. 

^  The  restriction  as  to  purification  and 
age  respects  only  the  three  superior  Casts  : 
it  is  not  binding  upon  Sudras.  And,  with 
respect  to  the  superior  Casts,  the  criterion 
is  not  the  precise  age  of  the  adopted,  but 
whether  he  have  undergone,  in  his  natural 
family,  the  ceremonies  of  inauguratioo,  of 
which  the  principal  is  tonsure. 

9  In  this  case  a  very  important  question 
of  Hindu  law  was  finally  determined.    It 
had  been  previously  agitated  in  other  cases 
before  the  Supreme  Government,  formerly 
exercising  a  judicial  authority  in  regard  to 
the  succession  to  ZaminddriSf  and  had  been 
then  determined  on  similar  principles.  But 
the  question  was  now,  for  the  first  time,  de- 
cided in  the  Sadder  Dewanny  Adawlut     A 
passage  cited  as  an  authority  of  law  by  the 
Hindu  writers  whose  works  are  current  in 
Bengal,  expresses,  that  after  the  fifth  year  a 
child  should  not  be  adopted  by  any  of  the 
forms  of  adoption,  but  that  a  person  desi- 
rous of  making  an  adoption  should  take  a 
child  of  an  age  not  exceeding  five  years. 
On  this  passage  a  question  arose  whether 
the  limitation  of  age  was  to  be  understood 
as  positive  and  constituting  an  indispensable 
requisite  to  the  validity  of  the  adoption,  or 
whether  it  admitted  of  any  latitude  of  con- 
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Kerutnaraen  t.  Mt  Bhdbinesree, 
6th  Sept.  1806.  1  S.  D.  A.  Rep.  161. 
— H.  Colebrooke  &  Fombelle. 

91.  The  ruled  fixing:  the  ao:e  at 
which  a  child  may  be  adopted  are  not 
the  same  in  every  Cast.  A  child  may 
be  adopted  from  the  twelfth  day  after 
its  birth  to  the  day  of  the  Upanayana^ 
or  tying  on  the  thread  worn  across 
the  body :  the  a^e  for  performing  the 
Upanayana  is,  ior  Brahmans  ei^ht 
years,  for  Kshatriyas  eleven,  for  V  ai- 
syas  twelve^ :  Sudras  may  be  adopted 
till  the  sixteenth  year.^  Ranee  Seva- 
gamy  Nackiar  v.  Streemathoo  He- 
raniah  Gurhah?  Case  18  of  1814. 
1  Mad.  Dec.  101. — Scott,  Greenway, 
&  Stratton. 

92.  Amongst  Brahmans  and  Ksha- 
triyas the  age  of  five  years  does  not 


struction.  In  other  provinces,  and  even  in 
Bengal,  if  the  adoption  be  of  a  near  rela- 
tion on  the  paternal  side,  no  difficulty  would 
occur,  as  the  adoption  of  a  brother's  son  or 
other  nearest  male  relation  of  the  husband 
would  be  unquestionably  valid  at  an  age 
much  exceeding  that  specified.  But  in  Ben- 
ffal,  where  the  adoption  of  strangers  to  the 
family  is  practised,  the  settled  doctrine  is, 
that  the  boy's  age  must  be  such,  that  his 
initiation,  the  principal  ceremony  of  which 
is  tonsure,  may  be  yet  performed  in  the 
adopter's  name  and  family.  Admitting, 
then,  the  authenticity  of  the  passage  and  its 
interpretation  (both  of  which  are,  however, 
contested),  the  best  authorities  in  Bengal 
acknowledge  the  restriction  as  thus  ex- 
plained, and  not  as  confined  to  the  particu- 
lar age  of  five  years.  Accordingly,  in  the 
case  under  consideration,  the  boy  not  having 
been  previously  initiated  in  his  naturiU 
father's  family,  was  held  by  the  Court  to 
have  been  legally  adopted. — Coleb.  And 
see  Macn.  Cons.  H.  L.  141. 146. 192,  et  seq. 

The  limitation  of  the  age  to  five  years  ap- 
pears to  be  founded  on  a  doubtful  passage  of 
the  Kalika  Purana.--3  Coleb.  Dig.  149.  The 
Dattaka  Chandrika  does  not  mention  it :  the 
Dattaka  Mimansa  does. — Suth.  Synop.216, 
225,  note  xi.  Dat.  Chan.  s.  ii.  20—33.  Datt 
Mim.  s.  iv.  22 — 54. 

1  1  Macn.  Princ.  H.  L.  73.  Datt  Chan. 
s.  ii.  30.  and  note.    Macn.  Cons.  H.  L.  1 40. 

-  Sudras  may  be  adopted  up  to  the  time 
of  their  contracting  marriage,  according  to 
the  Datt  Chan.  s.  ii.  29—32.  3  Coleb.  Dig. 
94.  1  Str.  H.  L.  35.  91.  As  to  the  limit  of 
age  by  the  custom  of  sundry  Casts  of  Poo- 
nah,  see  Steele,  App.  A.  28. 

'  Sec  supra f  p.  13,  note  1. 


limit  the  period  of  eligibility  for 
adoption,  if  the  adopted  son  be  unin- 
vested with  the  characteristic  cord. 
Mt.  Dullabh  De  v.  Manu  Bibi.  27th 
July  1830.  5  S.  D.  A.  Rep.  50.— 
Ross  &  Tumbull. 

93.  According  to  the  Jain  Shastra, 
the  age  qualifying  for  adoption  ex- 
tends to  the  thirty*second  year.  Ma^ 
haraja  Oomndnath  Ray  y.  Oukd 
Chand  and  others,  23d  March  1833. 
5  8.  D.  A.  Rep.  276.  —  H.  Shake- 
spear  &  Walpole. 


6.  Effects  of  Adoption. 

94.  An  adopted  son  was  considered 
in  the  nature  of  a  purchaser  for  a 
valuable  consideration,  as  he  thereby 
lost  his  inheritance  in  his  own  natural 
family.*  Oopeymokun  Deb  v.  Rajah 
Nobkissen.  Circa  1800.  Cited  in 
East's  Notes,  Case  75.  Macn.  Cons. 
H.  L.  230. 

95.  By  the  act  of  adoption  the 
adopted  son  ceases  to  be  the  son  of 
his  natural  parents,  and  becomes  the 
same  as  a  naturtd  bom  son  of  his 
adoptive  father,  to  all  purposes.^  Go- 
peymohun  TJiahoor  v.  Sebun  Cower 
and  others,  11th  Feb.  1817.  East's 
Notes,  Case  64. 

96.  But^  Kritrima  son  does  not 
lose  his  connection  with  his  natural 
family,  and  takes  the  inheritance  both 
in  it  and  the  family  of  his  adoptive 
father.*  Mt.  Deepoo  v.  Gowree- 
shunhur,  23d  Feb.  1824.  3  8.  D. 
A.  Rep.  307. — Harington  &  Ahmuty. 

97.  A  person  being  adopted  by  the 
wife  of  a  Hindu  does  not,  according 
to  the  law  as  current  in  Mithila, 
thereby  become  the  adopted  son  of 
such  Hindu,  her  husband,  and  vice 
versA?  Sreenarain  Rai  and  another 
V.  Bhya  Jha.    27th  July  1812.    2 


4  2  Macn.  Princ.  H.  L.  183.  Macn.  Cons. 
H.  L.  220.     Mit  c.  i.  s.  xi.  32. 

5  Menu,  B.  ix.  v.  142.  3  Coleb.  Dig.  270. 
Steele,  53.    Macn.  Cons.  H.  L.  128. 152. 229. 

6  1  Macn.  Princ.  H.  L.  76.  3  Coleb.  Dig. 
276,  note.  Do.  282.  Suth.  Synop.  219.  226, 
note  XV.  227,  note  xviii.  xix.  2  Str.  H.  L.  204. 

7  1  Macn.  Princ.  H.  L.  7n. 
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S.  D.  A.  Rep.  23.— Harington  & 
Stuart. 

98.  Nor  according  to  the  law  and 
usage  of  Mithila,  even  though  the 
adoption  should  have  been  permitted 
by  the  husband.     Ih. 

99.  A  boy  adopted  by  a  widow, 
with  the  permission  of  hei*  late  hos- 
bandy  has  all  the  rights  of  a  posthu- 
mous son;  so  that  a  sale  made  by 
her,  to  his  prejudice,  of  her  late  hus- 
band's property,  even  before  the  adop- 
tion, will  not  be  valid  unless  made 
under  circumstances  of  inevitable 
necessity.  Ranee  Kishenmunee  v. 
Itajah  Oodwunt  Singh  and  another. 
24th  June  1823.  3  S.  D.  A.  Rep. 
228. — Leycester  &  Dorin. 

100.  Where  a  Hindu  died  in  gaol, 
where  he  had  been  confined  in  execu- 
tion  of  a  decree  for  debt,  it  was  held 
that  his  son,  adopted  by  another  per- 
son, was  not  liable  for  his  debts,  as 
an  adopted  son  is  not  liable  for  any 
debts  left  by  his  own  father.*  Pranvul- 
lubh  Ookul  V.  Deohrutn  Tooljaram. 
24ai  June  1824.  Sel.  Rep.  4.— 
Romer,  Sutherland,  &  Ironside. 


7.  Adoption  cannot  he  set  aside, 

101.  A  Hindu  having  adopted  a 
son,  cannot  disinherit  such  son  by 
will.*  Ooper/mohun  Deb  v.  Rajah 
Raykissen.  Circa  1800.  Cited  in 
East's  Notes,  Case  75. 

102.  An  adopting  father  cannot 
disinherit  a  son  properly  adopted 
agreeably  to  the  laws  of  the  Dharma 
Shastra,'  even  for  bad  behaviour, 
neither  can  he  adopt  another  son. 
But  should  a  man  take  another  for 
the  purpose  of  adopting  him,  and 
change  his  mind  before  full  perform- 
ance of  the  ceremony  for  adoption,  as 
laid  down  in  the  Shastra,  he  is  at 
liberty  to  put  aside  the  first  person, 
and  to  adopt  any  other  whom  he  may 
choose.*    Da£e  v.   Motee  Nuthoo, 


1  Steele,  53.    1  Sir.  H.  L.  101.    2  Do. 
124.  125.    1  Coleb.  Dig.  266,  note. 

2  Macn.  Cons.  H.  L.  228. 

»  1  Str.  H.  L.  95.    2  Do.  113.  115.  135. 


6th  Oct.  1813.     1  Borr.  75.— Sir  E. 
Nepean,  Brown,  &  Elphinston. 

103.  Adoption  performed  according 
to  the  ceremonies  of  the  Vedas  and 
Shastra  cannot  be  set  aside^  from  any 
want  of  formality,  or  other  cause, 
should  the  person  opposing  it  be  ever 
so  near  a  kin  to  the  adopter.  Sree 
Brijhhoohunjee  Muharaj  v.  Sree 
Ookoolootsaojee  Mufuiraj.  5th  Nov. 
1817.  1  Borr.  181.— Sir  E.  Nepean, 
Nightingall,  &  Bell. 

104.  The  adoption  of  an  only  son 
once  made  cannot  be  set  aside.  Both 
the  giver  and  receiver  in  adoption 
thereby  commit  sin.  Arna^hellum 
Pillay  V.  lyasamy  Pillay.  Case  5 
of  1817.  1  Mad.  Dec.  154.— Scott, 
Greenway,  &  Ogilvie. 

105.  Semble,  An  only  son  once 
adopted,  the  adoption  cannot  be  in- 
validated.  Nwidram  and  others  v. 
Kashee  Pande  and  others.  30th  June 
1825.  4  S.  D.  A.  Rep.  70.— Ha- 
rington  &  Martin. 

106.  The  same  point  was  also  de- 
cided in  Sreemutty  Joymony  Dossee 
V.  Sreemutty  Sihosoondry  Dossee, 
28th  March  1837.     1  Fulton,  75. 

107.  Where  an  adoption  is  made 
contrary  to  the  provisions  of  the  Hindu 
law,  the  sin  lies  with  the  person  giv- 
ing, and  not  with  the  party  receiving, 
and  it  cannot  be  set  aside;  as  an 
adoption  having  once  been  effected 
according  to  the  forms  of  the  V6da 
cannot  on  any  pretence  be  annulled. 
Huebut  Rao  Mankur  v.  Oovind  Rao 
Bulwunt.  1st  Sess.  1823.  2  Borr. 
76.— Barnard. 

108.  As  a  lawfully-begotten  son 
may  renounce  his  share  in  the  estate 
of  his  father,  even  so  an  adopted  son 
is  at  liberty  to  resign  his  right  to  the 
property  of  his  aaoptive  father,  al- 
though he  cannot  free  himself  from 
the  adoption.^  And  should  he  so 
refuse  to  take  the  property,  and  if  the 


4  Steele,  186.  2  Str.  H.  L.  126.  And  this 
because  he  cannot  claim  the  estate  of  his 
natural  father. — Menu,  B.  ix.  v.  142.  Mit» 
c.  i.  s.  xi.  32. 

5  Mit.  c.  i.  s.  ii.  II. 


[ADOPTION.] 


25 


property  to  which  he  succeeds  he  a 
Fhare  of  a  divided  heritage,  the  adop- 
ter's  widow  will  succeed  to  it.  JRuvee 
Bhudr  Sheo  Bhudr  v.  Roopshunker 
Shunkerjee.  13th  May  1824.  2Borr. 
656. — Romer,  Sutherland, &  Ironside. 

109.  A  Hindu  having  adopted  a 
son,  and  from  feelings  of  anger  against 
him  made  a  will  in  favour  of  him  and 
his  brothers ;  it  was  held  that  such 
will  did  not  affect  the  adoption,  and 
that  he  was  not,  by  reason  of  the 
existence  of  the  will,  liable  for  his 
own  father's  debts.  Pranvulluhh 
Qoknl  V.  Deokristn  Tooljaram.  24th 
June  1824.  Sel.  Rep.  4. — Roraer, 
Sutherland,  &  Ironside. 

110.  Where  a  widow  received  in- 
structions from  her  husband  to  adopt 
a  son,  and  in  accordance  with  them 
applied  to  her  brother-in-law  and  his 
relations  for  a  son,  and  they  refused 
to  give  her  one ;  it  was  held,  that  nei- 
ther length  of  time  after  the  decease 
of  her  husband,  nor  the  adoption 
Laving  taken  place  at  other  than  the 
place  of  residence  of  the  parties,  nor 
want  of  permission  of  the  ruling  au- 
thorities, are  sufficient  grounds  for 
setting  aside  an  adoption  once  made 
with  sufficient  ceremonies  ^ ;  and  that 
a  son  60  adopted  becomes  heir  to  the 
whole  of  his  adoptive  father's  pro- 
perty.* Wiasker  Buchajee  v.  Nar- 
roo  Ragoonath.  1826.  Sel.  Rep.  24. 
— Sutherland,  Anderson,  &  Kentish. 


8.   Conditional  Adoption, 
111.  Semble,  A  Hindu  may  au- 


»  Datt  Chan.  s.  ii.  6.  Suth.  Synop.  218. 
1  Str.  H.  L.  95.  2  Do.  88.  But  see  Steele, 
184,  aod  App.  A.  30. 

2  This  decree,  which  was  on  a  motion  for 
rerisioQ  of  a  decree  of  the  Sudder  Adawlut, 
rcrersed  the  decision  of  the  Collector  of 
Poonah,  who  considered  the  adoption  irre- 
gular, as  having  been  effected  without  the 
eonitent  of  the  relations :  and  also  of  the 
Sadder  Adawlut  affirming  the  Collector's 
decree,  for  the  reason  that  such  adoptions 
were  manifest  ahuses  of  the  institution,  and 
that  they  should  not  he  encouraged  when 
the  effect  was,  as  in  the  present  case,  to 
gire  the  property  of  an  undiTidcd  family  to 
a  stranger. 


thonse  his  wife  to  adopt  a  son  condi- 
tionally, L  e.  in  the  event  of  the  death 
of  a  son  whom  he  leaves  surviving 
him ;  hut  if  his  own  son  should  live, 
he  cannot  empower  the  widow  to 
adopt,  in  case  of  a  disagreement  be- 
tween her  and  the  son.  Mt.  Solu- 
khna  V.  Ramdolal  Pand-e  and  otkei^s. 
27th  May  1811.  1  S.  D.  A.  Rep. 
324. — Harington. 

112.  If  a  son,  legally  adopted,  shall, 
being  of  age,  execute  an  agreement, 
acknowledging  the  validity  of  his 
right  to  depend  upon  his  performance 
of  certain  conditions,  his  infraction  of 
those  conditions  will  be  held  to  nul- 
lify his  right.  3ft,  Tara  Munee 
Dibia  v.  JDev  Narayun  Bai  and 
another.  10th  July  1824.  3  S.  D. 
A.  Rep.  387. — Shakespear. 


II.  Bt  Muhammadans. 

113.  Adoption  under  the  Muham- 
madan  law  confers  no  right  of  suc- 
cession to  property.  Husan  Buza 
KJian  V.  Moliammud  MuMee  Khan. 
Case  12  of  1817.  1  Mad.  Dec.  167. 
— Scott,  Greenway,  &  Ogilvie. 


III.  By  Sikhs. 

114.  Semble,  That  among  the 
Sikhs,  ceremonies,  though  usual,  are 
not  indispensable  to  make  an  adop- 
tion  good.  Doe  dem.  Kissenchunder 
Shaw  V.  Baidam  Beebee.  January 
1815.     East's  Notes,  Case  14. 


IV.  By  Piasis. 

115.  Semble,  Among  the  Parsis  a 
wife's  consent  is  not  necessary  to  ren- 
der an  adoption  legal,  though,  if  ob- 
tained, it  would  be  better.  Nawee 
Buhoo  V.  Peshtunjee  Loola  Bhaee. 
15th  Dec.  1802.  1  Borr.  1.— Dun- 
can, Cherry,  &  Lechmere. 

116.  Semble,  Among  the  P&rsis, 
seating  the  person  to  be  adopted  in 
the  lap  of  the  adopter  is  not  necessary 
to  complete  the  adoption,  which  is 
equally  legal  if  the  parties  call  each 
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other  by  the  names  of  father  and  son. 
IK 

117.  Semble,  If  a  P&rsi  adopt  a 
son,  and  afterwards  adopt  another, 
the  performance  of  the  Wootunma  by 
the  first  will  make  him  heir  de  jure. 
Ih. 

118.  It  was  decided  by  an  award 
of  the  Dattur,  that  among  the  P4r- 
sisy  where  a  man  has  no  male  issue, 
a  son  must  be  adopted,  either  by  him- 
self during  his  life,  or  for  him  by  his 
relations  after  his  decease.^  Furir 
doonjee  Shapoorjee  y.  Jumshedjee 
NowshirTvanjee.  26th  May  1809. 
1  Borr.  23. — Duncan,  Lechmere,  & 
Richards. 


ADULTERY.— See  Husband  and 
WiFB,  97 ;  Criminal  Law,  56  et 
seq. 


ADVERSE  POSSESSION. 

1.  A  Zaminddr  hfiying  discharged 
certain  persons,  his  Diwdns  and  Tah- 
Hlddrs,  for  alleged  misconduct,  and 
ejected  them  from  a  house  and  other 
premises  claimed  and  occupied  by 
them  for  above  twenty  years,  and  to 
which  he  could  not  himself  shew  any 
title,  except  as  being  within  his  Za- 
minddri ;  and  having  caused  the  dis- 
charged officers  to  be  placed  under 
personal  restraint,  and  seized  all  their 
property  situate  within  his  Zamirv- 
ddri;  was  decreed  on  appeal,  by  the 
Sudder  Dewanny  Adawlut  of  Ma- 
dras, which  decree  was  affirmed  by 
the  Judicial  Committee  of  the  Privy 
Council,  to  restore  possession  of  the 
premises,  and  to  pay  compensation  in 
damages,  with  costs,  for  the  wrong 
and  injuries  inflicted.  Rajah  Pedda 
Vencatapa  Naidoo  v.  Aroovala  Moo- 
drapa  Naidoo  and  another.  2d  July 
1841.    2  Moore,  Ind.  App.  504. 


1  This  award  was  held  good  by  all  the 
Courts,  merely  as  an  award,  under  Sec.  20. 
of  Reg.  VII.  of  1800,  and  the  point  here  no- 
ticed was  not  diKCusscd. 


ADVOCATE  GENERAL. 

1.  Where  an  information  had  been 
filed  by  the  Advocate  General  of  the  - 
Honourable  Company  on  behalf  of 
the  King,  according  to  the  Statute 
53d  Geo.  III.  c.  55.  s.  3.,  and  the 
Advocate  General  had  returned  to 
England  for  the  benefit  of  his  health, 
and  had  been  succeeded  by  another, 
appointed  Advocate  General  pro  tem- 
pore; it  was  held,  that  the  title  of  the 
original  bill  was  not  to  be  changed, 
for  the  fact  still  remained,  that  the 
original  information  to  the  Court  had 
been  given  by  the  retired  Advocate 
General  on  behalf  of  the  King,  under 
the  Statute  aforesaid;  and  that  the 
proceedings  on  an  information  could 
only  abate  by  the  death  or  determi- 
nation of  interest  of  the  defendant' 
Edward  Strettell,  Esq.y  Advocate 
Oeneraly  at  the  relation  ^c.  v.  Palmer 
and  another,  4th  Term,  1816.  East's 
Notes,  Case  62. 

2.  In  a  bill  to  carry  the  trusts  of  a 
will  into  execution,  amongst  which 
was  one  for  charitable  purposes  spe- 
cified, the  Advocate  General  is  not 
a  necessary  party,  as  the  Attorney 
General  would  not  be  so  in  England. 
Qu€Brey  Whether  the  Advocate  Ge- 
neral of  the  Supreme  Court  repre- 
sents the  Attorney  General  in  Eng- 
land. Pogose  V.  Pogose.  25th  Nov. 
1835.    Mor.  282. 

3.  Dictum  of  Grant,  J. — The  Ad- 
vocate General  does  not  represent  the 
Crown,  ex  officio j  in  the  same  way  as 
the  Attorney  General  in  England. 
The  Martin  Case.  10th  May  1836. 
1  Fulton,  257. 

AFFIDAVIT. 

I.  Genehally,  1. 

II.  Costs  op  Affidavit.  —  See 
Costs,  7. 

•2  Qtusre,  If  there  be  any  case,  except  that 
of  a  new  bill,  where  it  is  necessary  to  name 
the  individual  Advocate  General ;  but  if 
there  be  such,  it  should  seem  sufficient 
merely  to  name  A  B^  who  is  now  the  Ad- 
vocate General  of  the  Company,  &c.,  in  the 
place  of  C  2?.— Note  by  Sir  Edward  H.  Bast. 
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I.  Generally. 

1.  An  affidavit  by  an  assignee  of 
a  bond  to  hold  to  bail  will  be  consi- 
dered good,  although  it  be  not  posi- 
tive as  to  the  existence  of  the  debt. 
Ramooi'boy,  v.  Coonjara  Sooharoy. 
12th  Peb.  1807.    lStr.227. 

2.  An  affidavit  in  sapport  of  a  bill 
for  an  injunction  against  an  action  at 
law  will  not  be  construed  like  an  affi- 
davit to  hold  to  bail.  Abbot  and 
another    v.  Davidson.      6th    Nov. 

1809.  2  8tr.o7. 

3.  If  an  affidavit  in  support  of  an 
application  for  a  habeas  corpus  be 
nmiecessarilj  and  improperly  insult- 
ing to  the  person  to  whom  the  writ 
was  to  be  addressed,  it  will  be  refused 
by  the  Judge  to  be  sworn.  The  King 
V.  Monisse  and  others,     4th  June 

1810.  2Str.l22. 

4.  An  affidavit  to  obtain  a  com- 
mission to  examine  witnesses  must 
state  the  points  to  which  it  is  required 
to  examine  the  witnesses.  Ramrut- 
tcn  Mullick  V.  Barretto,  CI.  R. 
1829.285.  Laprimatulaye  Y.  Prawn- 
kissen  Biswas.  12th  July  1824.  CI. 
R.  1829.  286. 

5.  But  these  cases  were  afterwards 
overruled.  The  Court  having  de- 
sired the  Registrar  to  ascertain  the 
practice  of  the  Court,  he  stated  that 
ne  had  found  three  cases  in  which  the 
affidavits  set  forth  the  pointn,  and  two 
in  which  tliev  did  not  The  former 
practice  being  contrary  to  the  prac- 
tice in  England,  the  Court  decided 
that  the  affidavit  need  not  set  forth 
the  points  to  which  the  witnesses  were 
to  be  examined.  Cossum  Bin  Osman 
V.  Abdool  Rosach  Dagomaun.  26th 
June  1832.     CI.  R.  1834. 38. 

6.  An  affidavit  may  be  interpreted 
by  a  Commissioner,  who  annexes  an 
affidavit  sworn  before  another  Com- 
missioner, swearing  that  he  had  in- 
terpreted it  truly,  although  the  com- 
mission did  not  authorise  him  to 
do  so.  The  King  v.  IVrigkt  and 
others.  19th  June  1827.  CI.  R. 
1829.  337. 

7.  Bat  other  affidavits  interpreted 
bv  Ay  who  likewise  made  an  affidavit 


that  he  had  interpreted  them  cor- 
rectly, were  rejected.     lb. 

8.  An  affidavit  denying  that  the 
defendant  is  subject  to  the  jurisdiction 
of  the  Supreme  Court  is  a  good  affi- 
davit of  meritSf  in  applying  to  set 
aside  on  terms  an  ex-parte  judgment, 
or  a  judgment  by  default.  Morton 
V.  Mehdy  Ally  Khan.  4th  Term, 
1827.  CI.  Ad.  R.  1829.  44.  Sm. 
R.  12. — (Ryan,  J.  dubitante). 

9.  An  affidavit,  to  be  used  in  a  re- 
ference before  the  Master,  need  not 
be  sworn  before  him,  but  may  be 
sworn  under  a  Commission,  although 
the  Master  be  willing  to  attend  at 
the  party's  house  and  swear  him. 
Buddinauth  Bysack  v.  Ramsunher 
Bysack.  29th  May  1829.  CI.  Ad. 
R.  1829.  53. 

10.  An  office  copy  of  an  affidavit 
sworn  before  the  Master  cannot  be 
used  as  grounds  for  an  application  to 
the  Court.  Anon.  22d  Nov.  1838. 
Barwell's  Notes,  13. 

11.  The  Court  will  not  receive 
affidavits  at  the  hearing  of  a  cause  to 
shew  that  there  is  a  material  error  in 
a  deposition  taken  down  by  the  Exa- 
miner, where  the  alleged  mistake  is 
upon  a  point  directly  in  issue  in  the 
cause.  The  Court  thought  that  it 
might  be  otherwise  where  the  alleged 
mistake  was  upon  a  collateral  point 
only.  Rajah  Oopeemohun  Deb  v. 
The  East-India  Company.  6tb 
Feb.  1839.    Mor.  292. 

12.  Where  an  affidavit  was  put  in 
as  the  sole  ground  for  an  injunction 
and  a  receiver,  by  the  complainant 
herself,  and  it  was  not  certified  by  the 
Commissioner  that  the  affidavit  was 
interpreted,  or  that  the  party  was 
sworn ;  it  was  held,  that  the  Court 
will  presume  the  Commissioner  to 
have  acted  rightly,  there  being  suffi- 
cient ground  for  so  doing.  Sree 
Muity  Moha  Ranee  Bussunt  Coma^ 
ree  v.  Bullubdub  Coopooreah  and 
another.  20th  June  1839.  Barweirs 
Notes,  83. 

13.  The  ninth  Ecclesiastical  Rule* 


2  Sm.  and  Ry.  177.  par.  9. 
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only  requires  an  affidavit  in  the  first 
instance  to  be  filed  within  eight  days 
after  the  entir  of  the  caveat^  and  does 
not  prevent  ^r^/tcr  affidavits,  or  affi- 
davits in  reply,  from  being  filed  after- 
wards on  behalf  of  the  caveatovy  so 
that  they  are  filed  before  the  argu- 
ment.* In  the  goods  ofManuk.  24th 
June  1839.     Mor.  297. 

14.  Semble,  When  the  action 
sounds  in  damages,  it  is  more  correct 
to  draw  the  affidavit  stating  that  the 
plaintiff  is  damnified,  than  that  the 
defendant  is  indebted.  Macgregor  v. 
Skeddf'ngs.  8th  Aug.  1843.  1  Ful- 
ton,  46. 

AFFRAY.— See  Criminal  Law,  61 
et  seq, 

AGENT  AND  PRINCIPAL. 

I.  Ik  the  Supreme  Courts. 

1.  Genef'alli/,  1. 

2.  Obligation  of  Principals  to 

third  persons,  5, 

3.  Might  of  Agent  against  Prin- 

cipaly  7. 

4.  Liability  of  Agent  to  Prin- 

cipaly  8. 

II.  In  the  Courts  of  the  Honour- 

able Company. 

1.  Generally f  10. 

2.  Might  of  Agent  against  Prin- 

cipaly  12. 

3.  Liability  of  Agent  to  Prin- 

cipal, 13. 

4.  Mights  of  PHncipal  against 

third  personsy  18. 

5.  Obligation  of  Principals  to 

third  persons,  19. 

6.  Liability  of  Agent  to  third 

perso7is,  23. 

7.  Mortgage  by  Agent.  —  See 

Mortgage,  62. 

III.  Sikh  Law,  26. 
I.  In  the  Supreme  Courts. 


swerable  for  interest  on  a  liquidated 
balance.  Latchenny  Umma  v.  Lew- 
cock  and  others.  lOth  Feb.  1800-  1 
Str.  30. 

2.  And  will  forfeit  his  title  to 
commission  if  guilty  of  malversation 
in  the  execution  of  his  agency.     Ib» 

3.  An  agent  making  exorbitant 
advances  for  alleged  professional  ser- 
vices, will  be  considered  as  acting  in 
an  improvident  manner,  and  such  ad- 
vances will  be  refused  in  account. 
lb. 

4.  The  plaintifis  wishing  to  dispose 
of  a  factory,  directed,  by  advertise- 
ments, those  desirous  of  becoming 
purchasers  to  apply  to  the  defendants, 
as  their  agents,  as  to  the  terms,  &c. ; 
they,  the  plaintiffs,  however,  disposed 
of  the  property  themselves.  Held, 
that  the  agents  had  no  ri?ht  to  charge 
commission  on  the  purchase-money, 
nor  were  they  justified  in  doing  so  by 
any  local  custom   of  merchants   in 

I  Calcutta.    Morell  v.  CockereU.    2l8t 
Nov.  1835.     1  Fulton,  209. 


1.  Generally. 
1.  An  agent  on  commission  is  an- 

^  2  Sm.  and  Ry.  178.  par.  10. 


2.  Obligation  of  Principals  to  third 

persons. 

5.  Where  a  Gumdshtah,  carrying 
on  trade  in  Calcutta  for  his  employers, 
who  lived  at  Ghazeepore,  had  given 
a  warrant  of  attorney  in  their  names, 
but,  as  alleged,  without  their  autho- 
rity, the  Court  refused  to  set  aside  a 
judgment  and  execution  entered  there- 
upon against  the  principals,  but  left 
them  to  their  legal  remedy  against 
their  Gumdshtahy  if  he  had  exceeded 
his  authority.  Mungseeder  Shaw 
and  another  v.  Tickman  Buchett  and 
another.  3d  July  1820.  East's 
Notes,  Case  121. 

6.  In  an  action  against  the  East- 
India  Company  by  tne  holder  of  a 
foiled  imitation  of  one  of  their  pro- 
missory notes  issued  by  the  Governor- 
General  in  Council,  at  Calcutta^  it 
was  held,  .that  the  Company  were  not 
bound  by  the  acknowledgment  of  it 
as  genuine  by  a  clerk  in  their  Accoun- 
tant General's  office,  who  was  autho- 
rised by  the  Accountant  General  to 
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compare  all  notes  with  the  register, 
but  not  authorised  to  certify  their 
genuineness,  although  it  appeared  that 
it  was  his  practice  to  do  so.  Sank 
of  Bengal  v.  The  EoAUlndia  Com- 
pany, 8th  Jan.  1834.   2Knappy245. 


3.  Right  of  Agent  against  Principal. 

7.  Where  a  defendant  had  acted  as 
Mukhtdr  for  the  complainant,  and 
was  discharged  from  such  service,  the 
complainant  giving  him  a  general 
release  as  to  all  matters  in  account 
between  them,  and  afterwards  filing  a 
bill  in  equity  a^inst  him  for  an 
account ;  it  was  held,  that  the  com- 
plainant was  barred  from  so  doing  by 
the  release,  under  the  circumstances, 
though  it  was  charged  in  the  defen- 
dant's answer,  and  disproved  in  evi- 
dence, upon  interrogatories,  that  the 
complainant  had  been  made  ac- 
quainted with  the  actual  state  of  the 
accounts,  and  that  a  balance  had  been 
found,  as  the  defendant  admitted, 
against  him  upon  such  account  taken. 
Kissoree  JDossee  v.  MuUick.  Jan. 
1815.     East's  Notes,  Case  12. 


4.  Liability  of  Agent  to  Principal. 

8.  An  agent  or  factor  is  answerable 
to  his  constituent  if  he  sell  property  in 
his  hands  belonging  to  the  latter  con- 
trary to  his  directions,  though  there 
may  be  a  balance  between  them  at 
the  time  in  favour  of  the  agent,  the 
right  of  the  agent,  under  such  cir- 
cumstances, consisting  in  his  having 
a  lien  only,  subject  to  his  responsibi- 
lity as  to  the  disposal  of  it  Abbott 
and  anotlier  v.  Davidson.  6th  Nov. 
1809.     2Str.57. 

9.  And  under  such  circumstances 
a  debit  in  an  account  will  not  be 
allowed,  subject  to  explanation.    lb. 


^^^^^^>^^^^^^^^^>>^^^r^s^ 


II.  In  the  Courts  of  the  Honour- 
able Company. 


1.  Generally. 

10.  Where  A  claimed  from  D  lands 
bought  at  a  public  sale  by  the  late 


husband  of  J9,  on  the  alleged  ground 
that  he  bought  them  as  agent  on  the 
part  of  ^  'y  this  not  being  established, 
and  it  appearing,  on  presumptive 
proof,  that  the  purchase  made  by  the 
husband  of  ^  was  for  himself,  judg- 
ment was  passed  dismissing  the  claim.  ^ 
Sumbhoonath  v.  Mt.  Alukmunee. 
12th  April  1808.  1  S.  D.  A.  Rep. 
231. — Harington  &  Fombelle. 

11.  Held,  that  the  Courts  could 
not  award  to  special  agents  {Muhh- 
tars),  appointed  to  conduct  a  cause 
in  the  principal  Sudder  Ameen's 
Court,  any  remuneration  by  the 
losing  party  for  the  performance  of 
the  duties  of  their  office,  under  Reg. 
XII.  of  1833.2  Krishto  Mohun 
jRay^  Applicant.  15th  Jan.  1840.  1 
Sev.  Sum.  Cases,  69. — Reid. 


2.  Right  of  Agent  against  Principal. 

12.  In  a  suit  for  damages  for  the 
loss  of  manna,  belonging  to  j4,  and  de- 
posited with  By  a  broker,  which  man- 
na, as  alleged  by  JL,  was  illegally  de- 
tained by  ^,  and  damaged  through  his 
neglect ;  it  was  held,  that  as  the  illegal 
detention  and  want  of  care  were  not 
proved,  the  suit  should  be  dismissed ; 
and  the  Court  authorised  B  to  apply 
for  a  public  sale  of  the  manna  in  his 
hands  for  payment  of  costs  of  suit 
adjudged  against  Aj  who  had  sued 
informd  pauperis.  Meer  Nizam oo- 
deen  v.  Ramjeemul.  5th  April  1810. 
1  S.  D.  A.  Rep.  300.— Harmgton  & 
Stuart. 


3.  Liability  of  Agent  to  Principal. 
13.  Where  A  claimed  possession  of 


^  It  not  beiDg  established  in  this  case  that 
the  lands  were  purchased  at  the  public  sale 
for  A,  in  the  name  of  B,  it  did  not  become 
a  question  how  far  the  provisions  against 
purchases  in  fictitious  w  substituted  names 
conUined  in  CI.  3.  of  Sec.  29.  of  Reg.  TIL 
of  1799  were  applicable. 

2  By  an  official  Notification,  dated  the  8th 
June  1841,  published  at  p.  456  of  the  Calcutta 
Gazette,  the  whole  of  the  provisions  of  the 
above  Regulation  were  extended  to  all  the 
Courts  in  the  Lower  Provinces,  except  those 
of  the  Moon8lfi[k.  But  it  has  been  rescinded 
by  Act  I.  of  1846. 
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certain  lands,  as  having  been  pur- 
chased by  Bj  as  her  a^ent,  with  her 
money,  and  on  her  behalf,  judgment 
was  given  in  A*s  favour  on  the  produc- 
tion of  ^'s  wntten  acknowledgement 
of  the  fact.  Pudum  Nath  Rai  v. 
Ranee  Judesree,  2d  May  1806.  1 
8.  D.  A.  132.  —  H.  Colebrooke  & 
Fombelle. 

14.  Where  Aj  a  trader,  claimed 
from  B  and  (7,  agents  and  brokers  by 
profession,  the  price  of  goods  sold  by 
them  on  his  account  to  a  person  who 
had  proved  insolvent,  judgment  was 
given  for  A  against  B  and  C,  chiefly 
on  presumptive  proof,  arising  from 
the  ni^h  rate  of  commission  charged, 
that  tney  had  made  themselves  re- 
sponsible for  the  recovery  of  the 
money  when  selling  on  credit  Sha^ 
Mr  Jan  v.  Ahmud  Ollah,  Ist  Aug. 
1806.  1  S.  D.  A.  Rep.  149.—  H. 
Colebrooke  &  Fombelle. 

15.  A  transmitted  a  bill  on  the 
Military  Paymaster  at  Madras  to  J5, 
desiring  him  to  present  the  same,  and 
to  send  him  tne  amount  in  bank 
notes  by  post.  A  portion  of  the  bank 
notes  arrived  safely,  but  others  were 
lost.  B  proved,  by  the  evidence  of 
two  witnesses,  that  he  had  inclosed 
the  missing  notes  in  a  letter,  and  de- 
livered the  letter  sealed  to  C,  with 
directions  to  forward  it  by  post  The 
Court  held,  that  as  B  had  acted  in 
confoimity  with  -4*8  instructions,  he 
was  not  answerable  for  any  subse- 
quent accident  or  loss.  Vyapooi^ee 
moodelly  v.  Mooloovady  Ramyen- 
gar.  Case  7  of  1812.  1  Mad.  Dec. 
55. — Scott  &  Greenway. 

16.  A  ship  broker,  taking  up  freight 
(for  the  Goverment)  from  ship-own- 
ers, through  the  medium  of  another 
broker,  was  held  liable  for  the  pay- 
ment  of  his  agent's  brokerage,  accord- 
ing to  the  rate  established  by  general 
usage.  Mihirwanjee  v.  Wuluhhd/is 
Hureedas.  23d  May  1822.  2  Boit. 
240. — Romer,  Sutherland,  &  Iron- 
side. 

17.  Where  a  broker  was  held  liable 
for  the  value  of  goods  consigned  to 
him  to  sell,  and  unaccounted  for  to 


his  principal,  a  decree  was  given 
against  him  by  the  Zillah  tfudge 
(Jones),  with  costs ;  it  was  held,  on 
appeal,  that  as  the  goods  were  merely 
sent  to  the  broker  to  sell,  and  some 
portion  remained  unsold  on  his  hands; 
and  that  as  the  principal  had  never 
sent  to  demand  the  goods,  the  broker 
ought  not  to  have  been  made  liable 
for  the  costs ;  and  the  costs  were 
decreed  to  be  paid  by  the  prin- 
cipal. Nunna  Meya  v.  Jummadass 
Heerachund.  27th  July  1823.  SeL 
Rep.  18.  —  Romer,  Sutherland,  k. 
Ironside. 


4.  Rights  of  Principal  against  third 

persons. 

18.  Where  a  Muharrari  Potta 
was  obtained  for  certain  lands  from 
the  agent  of  the  Jdgirddrs,  without 
their  authority  or  knowledge ;  it  was 
held,  that  such  Potta  was  illegal  and 
invalid  against  their  right  and  interest 
in  the  Jagir;  and  that  the  Jdgirddrs 
were  entitled  to  recover  possession, 
with  mesne  profits  since  the  date  of 
the  suit.  Moohummud  Reazodeen  v. 
Ahhur  All  Khan.  13th  June  1808. 
1  S.  D.  A.  Rep.  238.— Harington  & 
Fombelle. 


5.  Obligation  of  PHncipaU  to  third 

persons. 

19.  An  engagement  having  been 
written  without  the  knowledge  and 
consent  of  a  female  on  a  signed  blank, 
and  entrusted  by  her  to  her  agents 
for  another  purpose,  was  pronounced 
to  be  an  invalid  instrument.^  Wujih^ 
On-Nisa  Khanum  v.  Roshun-Ara 
Khanum.  30th  Oct  1805.  1  S.  D. 
A.  Rep.  110.— H.  Colebrooke  &  Ha- 
rinffton. 

So.  A  deposit  of  money  delivered 


'  The  custom  of  entrusting  agents  witti 
signed  blanks  being  very  prevalent,  the  de- 
cision in  this  case  is  important  It  was  ad- 
judged, that  the  principal  is  not  bound  by 
an  engagement  which  his  agent  has  in- 
serted in  the  blank  without  authorily  or 
against  instructions. — Macn. 
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to  the  head  Oumdshtah  of  a  banking- 
house,  who  also  had  a  distinct  house 
in  his  own  name,  and  that  of  his  son, 
was  declared  not  to  be  recoverable 
from  the  principals  of  the  house  to 
which  the  receiver  was  Gumdshtahy 
though  the  latter  gave  a  receipt  for 
the  money  as  Oumdsktah  Mukhtdr- 
kdr,  it  appearing  from  the  evidence 
that  the  money  had  been  received  and 
used  by  the  Oumdsktah  on  his  own 
account,  subject  to  an  interest  of  half 
per-cent.  per  mensem,  and  there  being 
no  proof  that  the  money  was  depo- 
sited on  the  credit  of  the  bankers,  to 
whom  the  receiver  was  agent. ^  Jug- 
gut  Mitm  V.  Enayut  Ullah.  24th 
July  1807.  1  S.  D.  A.  Rep.  204.— 
H.  Colebrooke  &  Fombelle. 

21.  A  Tahsilddr  was  held  to  be 
liable  to  refund  nazrs  illegally  exacted 
by  his  officers,  with  his  knowledge 
and  connivance.  And  he  was  also 
subjected  to  a  fine  to  Groveniment  of 
three  times  the  amount  so  exacted.^ 
Baboo  JDeohinundun  Sing  v.  Johraj 
Bau  19th  Feb.  1808.  1  8.  D.  A. 
Bep.  229. — Harington  &  Fombelle. 

22.  A  party  resident  at  Baroda 
indorsed  two  khoondhj  or  bills  of  ex- 
change, in  the  name  of  a  firm  carry- 
ing on  the  business  of  banking  at 
Surat,  alleging  himself  to  be  the  Gu- 
mdsktahf  or  agent  of  the  firm,  and 
aften^ards,  on  the  bills  being  disho- 

1  As  this  judgment  was  founded  entirely 
on  the  eyi((ence  in  the  case,  it  can  be  no 
precedent  against  holding  a  banking-bouse 
responsible  for  money  paid  to  its  accredited 
agent  in  a  transaction  already  shewn  to  have 
been  with  the  house,  and  not  with  the  agent 
indiriduallv,  as  in  the  present  instance. — 
Maen. 

2  Proprietors  and  farmers  of  land  are  ex- 
pressly declared  by  the  Regulations  (CI.  7. 
of  Sec.  15.  of  Reg.  VII.  of  17  j9,  and  a  corre- 
sponding Clause  in  Sec.  14.  of  Reg.  V.  of  1»00, 
as  well  as  in  Sec.  32.  of  Reg.  XXYIII.  of  1803; 
responsible  for  illegal  exactions  by  their 
agents ;  and  the  same  principle  is  obviously 
applicable  to  the  agents  of  TafisilddrSf  espe- 
cially when  the  exaction  is  made  with  the 
knowledge  and  connivance  of  the  latter.  In 
such  eases  the  agent  must  be  presumed  to 
act  for  bis  priDcipal,  for  it  is  the  duty  of  the 
priDcipal  to  restrain  his  agent  from  an 
abuse  of  the  power  Tested  in  him. — ^Macn. 


nouredy  absconded.  Held,  that  in 
order  to  fix  the  firm  at  Surat  with 
the  amount  of  the  bilh?,  clear  evidence 
ought  to  have  been  produced  of  the 
authority  to  act  as  Oummhtahy  and 
the  Judicial  Committee  of  the  Privy 
Council,  not  being  satisfied  with  the 
evidence  admitted  in  the  Courts  be- 
low, reversed  the  decrees  of  both  the 
Zillah  and  Sudder  Courts,  with  costs. 
Madho  Bow  ChijUo  Punt  Oolay  v. 
Bhookunrdas  Boolaki-das,  8th  Feb. 
1837.     1  Moore,  Ind.  App.  351. 


6.  Liahility  of  Agent  to  third 
persons* 

23.  A  claim  of  the  appellant  on 
the  respondent  for  a  sum  of  money  as 
balance  of  an  account  was  dismissed, 
the  respondent  appearing  to  have 
acted  as  Oumdshtah  of  a  banker, 
and  not  being  personally  responsible. 
Nowell  V.  Mootee  Bam.  15th  July 
1805.  1  S.  D.  A.  97.  —  H.  Cole- 
brooke &  Harington. 

24.  A  person  having  been  impr^ 
soned  for  debt,  in  execution  of  a  de- 
cree of  the  Assistant  Judge's  Court, 
was  released  by  a  Judge's  order,  on 
security  being  tendered  and  accepted 
by  the  Vakeel  of  the  plaintiff.  The 
plaintiff  sued  the  Vakeel  and  the  de- 
puty Ndzir  for  the  amount  of  the 
debt,  with  costs;  but  it  appealing 
that  the  Vafieel  was  acting  under  full 
powers  from  his  principal,  to  do  ac- 
cording to  the  best  of  his  judgment ; 
that  the  provision  money  for  the  pri- 
soner  had  never  been  paid  -,  and  that 
the  plaintiff  having  known  that  the 
prisoner  was  at  large  one  month  after 
his  release,  and  not  having  taken 
further  proceedings  during  seventeen 
month.H,  had  thus  virtually  acquiesced 
in  the  act  of  his  Vakeel,  the  plaintiff 
(appellant)  was  nonsuited.  The  de- 
puty Ndzir  was  held  to  be  in  nowise 
responsible,  as  the  prisoner  was  re- 
leased under  the  order  of  the  Judge. 
Maloo  Bkaee  Kureem  Bkase  v.  Pesk- 
tunjee  Kola  Bfiaee  and  anotlter.  5th 
Nov.  1816.  1  Borr.  177.— Sir  E. 
Nepean,  Nightingall,  &  Bell. 
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26.  Where  a  Cast  {Sootars)  com- 
pelled a  widow  of  a  person  deceased, 
at  the  instance  of  his  relations,  to 
give  up  her  dower  jewels,  to  be  ap- 
propriated to  his  ^neral  expenses; 
and  the  widow  sued  one  member  of 
the  Cast  only  (for  recovery  of  their 
value),  with  whom  the  jewels  had 
been  deposited  by  her  own  brother  in 
the  presence  of  the  Cast ;  the  Court 
held,  that  he  was  only  an  agent  for 
the  Cast,  and  was  therefore  not  per- 
sonally responsible ;  for  if  agency 
were  to  be  considered  as  creating  re- 
sponsibility, the  widow's  claim  would 
be  against  the  agent,  who  took  up 
the  matter  immediately  from  herself, 
namely,  her  brother ;  and  if  the  ulti- 
mate disposition  of  the  property  were 
to  be  the  rule,  then  the  Cast  were  re- 
sponsible. Moorar  Kliooshal  v.  ML 
Lukmee.  5th  Sept.  1822.  2  Borr. 
349. — Romer  &  Ironside. 


*. 


III.  Sikh  Law. 


26.  By  the  Sikh  law,  a  son  inhe- 
riting his  father's  estate  together  with 
the  widow,  may,  as  Mukhtdr  of  the 
estate,  be  empowered  by  the  widow 
to  dispose  of  ner  share  by  Parol,  in 
the  same  manner  as  an  elder  brother, 
or  Mukhtdr f  of  an  undivided  Hindu 
family  may  bind  the  whole  property 
by  his  acts.  Doe  dem,  Kissenchun- 
der  Sliaw  v.  Baidam  Beehee,  Jan. 
1815.     East's  Notes,  Case  14. 


ALIEN. 

1.  All  foreigners  bom,  and  resi- 
dents of  eveiy  description,  except  pri- 
soners of  war,  within  the  King's  ter- 
ritories in  Asia,  are  as  much  King's 
subjects  as  the  same  description  of 
persons  would  be  in  England.*  Anoru 
10th  Dec.  1813.  East's  Notes,  Case  2. 


'  The  above  note  is  in  the  handwriting  of 
Sir  £.  H.  East  Mr.  Fergusson  remarked 
that  they  had  never  been  so  held  in  the 
Supreme  Court. 


2.  A  native  of  the  P^shwi's  ter- 
ritory was  held  not  to  be  an  alien 
enemy,  after  the  territory  had  been 
taken  under  the  protection  of  the 
Honourable  Company,  by  proclama- 
tion of  the  Commissioner  of  the  con- 
quered territory.  Therefore,  when 
an  officer  in  the  political  department 
sent  for  and  imprisoned  a  native  of 
rank,  after  such  proclamation,  and 
confiscated  his  money,  on  the  plea 
that  it  belonged  to  the  ruling  power,  he 
was  ordered  by  the  Supreme  Court 
at  Bombay,  on  an  action  of  trover  by 
the  native,  to  refund  the  money  with 
six  per-cent.  compound  interest,  from 
the  time  of  seizure.  Amerckwid  v. 
The  East-India  Company.  28th  Nov. 
1826.     Perry's  Notes,  Case  2. 

3.  The  Government  of  Fort  St. 
George  has  no  inherent  power  to 
send  an  alien  friend  out  of  the  presi- 
dency. The  King  v.  Lieut.  CoL  Sy- 
mons  and  others.  25th  July  1814. 
2  Str.  256. 

4.  The  Court  declared  that  lands 
and  houses  in  Calcutta,  held  by  an 
alien  friend,  did  not  pass  by  his  will, 
although  duly  executed  in  the  pre- 
sence of  three  witnesses,  and  in  such 
manner  as  to  have  been  sufficient, 
according  to  the  English  law,  to  pass 
real  estate  j  but  as  tne  Attorney  Ge- 
neral was  not  resident  within  the 
jurisdiction  of  the  Court,  and  there 
was  no  party  on  behalf  of  the  Crown, 
it  was  ordered  that  the  receiver,  ap- 
pointed by  the  Court,  should  con- 
tinue to  receive  the  rents  and  profits 
of  such  lands  and  houses,  and  that  the 
same  should  be  placed  to  a  separate 
account,  to  abide  any  claim  thereafter 
to  be  made  by  or  on  behalf  of  the 
Crown.  The  3fartin  Case,  10th  May 
1836.    1  Fulton,  257. 

5.  Held,  that  the  lands  and  houses 
which  belonged  to  an  alien,  situated 
out  of  the  local  limits  of  Calcutta,  did 
not  pass  by  his  will.     lb. 

6.  The  introduction  of  the  Enirlish 
law  into  a  conquered  or  ceded  coun- 
try does  not  draw  with  it  that  branch 
which  relates  to  aliens,  if  the  acts  of 
the  power  introducing  it  shew  that  it 
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was  introducedy  not  in  all  its  branches 
but  only  sub  modo,  and  with  the 
exception  of  this  portion.  The  En- 
glish law  incapacitating  aliens  from 
holding  real  property  to  their  own 
use,  and  transmitting  it  by  descent  or 
devise,  has  never  been  introduced 
into  India  so  as  to  create  a  forfeiture 
of  lands  held  in  Calcutta  or  the  Mo- 
fnssil  by  an  alien,  and  devised  by  a 
will  executed  according  to  the  Sta- 
tute of  Frauds  for  charitable  purposes. 
The  Mayor  of  Lyons  and  others  v. 
The  East'India  Company,  12th 
Dec-  1836.    1  Moore  175. 

ALIENATION. 

I.  Op  Ancestral  Property. — See 

Ancestral  Estate,  passim. 

II.  Alienation  op  Property  by  a 

Hindu  Widow.— See    Hindi^ 
Widow,  11a  et  seq. 

ALIMONY. —  See  Husband  and 
Wipe,  86,  94 ;  Statute,  18. 

ALLOWANCE. 

I.  Generally,  1. 

IL  M/likaneh. — See  Malikaneh, 
passim, 

I.  Generally. 

1.  A  executed  to  BiiKardmdm£h 
fixing  for  B's  support  a  certain  allow- 
ance of  money,  which  B  should  con- 
tinue to  enjoy,  until,  by  his  applica- 
tions to  Government,  he  should  suc- 
ceed in  procuring  restitution  of  his 
Mirdsi.  B  never  obtained  restitution 
of  his  Mirdsiy  but  sued  A  in  the 
Provincial  Court  for  arrears  of  the 
allowance,  with  interest  thereon.  The 
Provincial  Court  rejected  B's  claim, 
and  the  Sudder  Adawlut,  on  appeal 
by  the  heirs  of  B,  held,  confirming 
the  decision  of  the  Provincial  Court, 
that  as  the  allowance  to  B  was  gra- 
tuitous, the  original  claim  of  B,  and 
the  claim  of  his  heirs  for  a  continu- 
ance of  the  allowance  granted  by  Ay 
were    equally    untenable.      JopuUy 

Vol.1. 


Appa  Mao  v.  Syyud  Abbas  Alee 
Khan  Bahadoor.  Case  24  of  1814. 
1  Mad.  Dec.  IIS. — Scott,  Greenway, 
&  Ogilvie. 

2.  Where  the  plaintifis  claimed  the 
proprietary  right  of  certain  lands,  and 
a  Swdmi  Bhogam,  and  failed  to  prove 
that  such  right  vested  in  them,  or  that 
the  allowance  was  a  Swdmi  Bhogam, 
their  claim  was  rejected.  But  as  the  de- 
fendants had  admitted  that  an  allow- 
ance fi'om  the  produce  of  the  lands  had, 
from  time  immemorial,  been  made  by 
them  for  the  support  of  the  Pagoda,  it 
was  held  that  they  were  bound  to  conti- 
nue that  allowance.  Veeraraghoovien 
and  othei's  v.  Toppa  Moodely  and 
others.  Case  11  of  1817.  1  Mad. 
Dec.  168. — Scott  &  Greenway. 

3.  An  allowance  granted  by  a  Ka- 
rdmdmeh,  there  being  nothing  in  the 
said  deed  to  shew  that  it  was  meant 
to  be  hereditary,  even  if  it  be  grant- 
ed as  a  compensation  for  the  relin- 
quishment of  a  claim  by  the  grantee, 
will  cease  at  the  death  of  the  latter^ 
there  being  no  stipulation  to  the  coi9^ 
trary;  the  continuance  of  such  al-' 
lowance  to  the  widow  of  the  grantee, 
and  subsequently  to  an  adopted  son 
of  the  latter,  is  a  voluntary  act  of  the 
grantor,  and  does  not  establish  any 
right  of  those  pei*sons,  or  either  of 
them,  to  claim  it.  Husan  Ruza 
KJian  Bahadoor  v.  Mohammud 
Mukdee  Khan.     Case  12  of  1817. 

1  Mad.  Dec.  167. — Scott,  Greenway, 
&  Ogilvie. 

4.  The  rent  assets  of  an  estate  in- 
cluded an  impost  (Oosain  Tdhi) 
levied  as  a  pious  allowance  to  tlie 
administrators  of  certain  idols,  such 
allowance  having  been  disbursed  to 
them  by  the  Zaminddr;  the  assess- 
ment was  made  on  a  calculation  which 
excluded  this  item.  The  Zaminddri 
having  been  split  by  public  sales,  one 
of  the  administrators  sued  the  auction 
purchaser,  of  one  portion  for  his  quota 
of  the  allowance.  The  claim  was 
adjudged  by  the  Zillah  Court,  and 
affirmed  in  the  Court  of  Appeal,  on 
the  ground  ofprior  decision  and  pay- 
ment, by  the  Court  of  Wards  on  the 

^  D 
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part  of  a  minor  Zaminddr.  This 
judgment  was  reversed  in  the  Sadder 
Dewanny  Adawlut  by  two  Judges,  but 
not  on  identical  motives.  One  (Rat- 
tray) did  not  find  the  title  of  the 
plajntifF  proved,  nor  the  fact  of  the 
levy  of  the  impost  on  the  section  of  the 
Zamin^ri  held  by  the  defendant;  the 
claim,  too,  appearing  to  him  to  be 
barred  by  prescription,  the  defendant 
and  his  father  havmg  held  many  years 
without  payment.  The  other  (Hal- 
hed)  thought  that  there  was  no  proof 
that  the  revenue  officers  had  confirmed 
any  grant  of  the  former  Zaminddr , 
and  that  the  charge  on  the  rents  of  the 
section  sold  was  not  obligatory  on  the 
new  Zaminddr y  who  had  acquired  by 
sale  the  entire  Zaminddri  right,  the 
allowance  being  consolidated  in  the  ge- 
neral rent-roll.  He  also  thought  that 
the  fact  that  the  apportioned  Jama  on 
the  estate  sold,  resulted  after  deduc- 
tion of  the  allowance,  did  not  sustain 
the  claim.  *  JRay  Mddha  Oohind  Singh 
V.  Oorachandra  Oosain.  15th  Ajjril 
'1833.  5  S.  D.  A.  Rep.  290.— Rat- 
tray &  Halhed. 


ALLUVIAL  LANDS.— See 
RivEK,  1  et  seq. 


privilege,  the  Court  decided  that  it 
should  be  confirmed.  Shumbhoo 
Dkuneihwur  v.  Oooman  Bhartee 
Asm  Bhartee.  1  July  1814.  1 
Borr.  128. — Sir  E.  Nepean,  Brown, 
Elphinston,  &  Bell. 


iCLTAMGHA.  —  See    Land    Tb- 

NURSs,  8  e<  ^.;  Limitation,  41. 


AMlNAT    NAMEH.— See  Evr- 

DBNCE,  118. 


^•N^^   ■w  ■%_  v"WV  >^\^\y  .^-vrf^    S/-.. 


ALMS. 


AMEEN. 

1.  Where  an  Ameen  had  not  been 
sworn,  previous  to  deputation  under 
Sec.  17.  of  Reg.  IV.  of  1793,  but  had 
been  subsequently  sworn  to  his  report; 
two  Judges  (Tumbull  and  Leycester) 
admitted  a  special  appeal  m>m  the 
doubt ;  but  one  Judge  (Walpole)  ju- 
dicially determined  that  the  defect 
was  cured.  Shah  Nawaz  Khan  v. 
Clement  10th  Jan.  1833.  5  S.  D. 
A.  Rep.  261. 


1.  A  Brahman  claiming  a  right  to 
sit  in  a  temple  of  Mahadeo  and  re- 
ceive alms,  was  opposed  by  the  Oosain 
in  charge ;  but  upon  proof  that  the 
claimant's  ancestors  had  enjoyed  the 


1  Mr.  Halhed  remarked  in  this  case  that 
"  the  Gosain  Tdki  was  deducted  from  the 
gross  assets  with  village  expenses  and  ano- 
ther impost ;  but  such  deduction  did  not 
bar  the  right  of  the  Zaminddr  to  collect  the 
same.  Though  the  Vritti  may  be  consi- 
dered as  amongst  the  prohibited  imposts, 
yet  the  revenue  functionaries,  in  a  manner, 
legalized  it  with  other  imposts  in  the  Hust- 
o-lmd  statements.  The  Lot  Bandi,  and 
other  papers,  shew  that  it  was  deducted  and 
included  in  legal  inoposts ;  the  right  of  the 
Zamindara"  Mr.  Halhed's  judgment  in- 
volves an  important  principle,  which  is 
likely  to  arise  in  other  suits. 


AMENDMENT. 

I.  In  the  Supkehe  Courts. 

1.  Oenerally^  1. 

2.  OfWHU,2. 

3.  OfBilU,^. 

4.  Of  Declarations^  13. 

5.  OfPlaintSyU. 

6.  WPleaSyOSa. 

7.  OfPetUions  of  Appeal — See 

Appeal,  27, 28. 

II.  In  the  Courts  of  the  Honour- 

able Company,  25. 


I.  In  the  Supreme  Courts. 


1.  Generally* 

1.  All  amendments  must  be  spe- 
cially brought  before  the  notice  of  the 
Court,  together  ^ith  the  state  of  the 
cause ;  and  all  processes  of  contempt 
will  fall,  unless  the  amendment  be 
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allowed  without  prejudice  to  them. 
Bhuggohuttyckum  Mitter  Y.Oooroo- 
persaud  Nundy.  2d  Feb.  1828.  CI. 
R.  1834. 22. 


2.  OfWHis. 

2.  In  a  writ  of  right,  where  the 
jurisdiction  clause  had  been  omitted, 
and  the  cause  had  been  called  on  and 
opened,  but  no  witnesses  examined, 
the  writ  was  allowed  to  be  amended 
by  adding  the  jurisdiction  clause. 
Taylor  y,  MackiUop.  2d  Term  1826. 
CI.  R.  1829.  208.     Sm.  R.  117. 


3.  Of  Bills. 

3.  The  amendment  of  a  bill  taken 
pro  confesso  for  want  of  an  answer 
will  be  allowed  at  the  hearing,  with- 
out prejudice  to  the  seyeral  process 
of  contempt.  JDe  la  Cruz  v.  Ooora- 
chund  Seal    CI.  R.  1829.  335. 

4.  Attachment  for  want  of  appear, 
ance,  issued  the  same  day  that  the 
bill  was  amended,  is  irregular.  All 
amendments  should  be  brought  spe- 
cially to  the  notice  of  the  Court. 
Collyversaud  Hazrah  v.  Mandub- 
chunderSoor.  1st  Term  1828.  CI. 
Ad.  R.  1829.  46. 

5.  A  bill  was  dismissed  for  want 
of  proceeding  when  more  than  three 
weeks  had  elapsed  without  amending, 
aAer  an  order  obtained  for  that  pur- 
pose,  and  the  order  to  amend  having 
been  previously  discharged.  Sed 
qutpre,  Isterclnmder  Dutt  v.  Woody- 
rhundDutt.  feth  March  1829.  CI. 
Ad.  R.  1829.  49. 

6.  And  where,  under  an  order  to 
amend,  the  complainant  has  not 
amended  within  six  weeks  ^ven  to 
him,  the  defendant  will  be  allowed  to 
move  to  dismiss  the  bill  at  once.  At 
the  same  time  it  must  be  understood, 
that  if  the  defendant  do  not  move 
to  dismiss,  nor  take  any  step,  the 
complainant  may  still  amend,  not- 
withstanding the  six  weeks  have  ex- 
pired. JRamchumloU  v.  Joykissen 
Dim.  16th  July  1832.  CI.  R. 
1834.  39. 

7.  Where  a  rule  had  been  obtained 


to  stay  proceedings  in  an  original  and 
amended  bill,  until  a  co-plamtiff  had 
fully  answered  a  cross  bill  which 
had  been  filed,  and  an  order  was  af- 
terwards obtained  for  leave  to  amend 
the  original  and  amended  bill,  which 
was  subsequently  done  by  striking 
out  the  name  of  the  co-plaintifiP,  for 
want  of  whose  answer  the  rule  to  stay 
proceedings  had  been  obtained ;  on 
an  order  nisi  to  discharge  the  order 
to  amend  for  irregularity,  the  Court 
made  such  order  absolute^  with  costs, 
holding  that  the  order  to  amend  was 
irregular,  having  been  obtained  with- 
out sufficient  grounds  pending  the 
rule  for  stay  of  proceedings.  Co- 
molmany  Dossee  v.  Rajah  Bunno- 
wany  LolL  11th  July  1836.  Clarke's 
Notes,  112. 

8.  A  motion  was  made  to  take  an 
amended  bill  off  the  file  for  irregu- 
laiity :  there  had  been  a  new  engross-, 
ment,  which  did  not  shew  how  the 
original  bill  had  been  amended.  The 
counsel  for  the  defendant  urged  that 
the  practice  was  to  insert  the  amend- 
ment in  red  ink,  running  a  line 
through  the  part  of  the  original  bill 
intended  to  be  altered,  -J^here  the  al- 
teration was  sufficiently  short  to  ad- 
mit  of  it.  The  Court  decided  that 
such  was  not  the  practice  at  home, 
though  convenient,  and  sometimes 
practised  in  India,  but  not  uniformly ; 
and  they  decided,  that  it  was  not  a 
sufficient  ground  to  take  the  bill  ofi' 
the  file.  However,  they  intimated  to 
the  Clerk  of  the  papers  that  it  would 
be  a  convenient  course  to  pursue  for 
the  future.  The  motion  was  refused, 
with  costs.  Ca>se  of  the  Burdwan 
Manees,    BarwelFs  Notes,  14. 

9.  It  is  not  regular  for  the  plaintiff 
to  file  a  re-engrossed  amended  bill, 
making  no  distinction  between  the 
amendment  and  original  matter.  Gib- 
son V.  Chisholm.  22d  July  1844. 
1  Fulton,  481. 

10.  After  the  death  of  a  sole  de- 
fendant, and  the  revival  of  the  suit 
against  his  representatives,  the  plain- 
tiff may  amend  his  original  bill.    lb, 

11.  Leave  was  given  to  withdraw 
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replication,  and  amend  the  bill  gene- 1  not  be  supported ;  that  the  plaintiff 


rally,  for  the  purpose  of  introducing 
new  matter,  which  did  not  alter,  but 
strengthened  the  complainant's  origi- 
nal case,  although  the  bill  had  been 
filed  three  years.  Nuhkissen  Sing  v. 
Doyamoye  Do»iiee,  Sept.' 1829.  CI. 
Ad.  R.  1829.  5o. 


should  have  stated  the  joint  promise, 
and  the  reasons  why  he  could  not 
implead  the  other  defendant  in  his 
plaint ;  and  on  motion  to  amend,  it 
was  refused,  unless  the  defendant 
were  let  out  of  custody  on  filing  com- 
mon  bail.  Sumhoochum  Bhose  v.  Pe^ 


12.  After  exceptions  overruled,  the  rdra^     4th  Term  1799.      Sm.  R.  5. 


complainant  obtained  an  order  to 
amend  her  bill,  on  amending  the  de- 
fendant's copy  gratis.  The  usual 
words,  on  payment  of  costs,  were  not 
contained  in  the  order,  nor  the  under- 
taking to  amend  in  three  weeks,  as 
required  by  the  8th  Rule.  The  com- 
plainant did  amend  within  three 
weeks,  and  caused  a  new  copy  to  be 
served  on  the  defendant's  solicitor. 
No  subpoena  for  a  further  answer  was 
taken  out;  and  the  defendant  not 
putting  in  a  further  answer,  an  at- 
tachment was  issued.  Held,  that  the 
attachment  was  irregular,  and  it  was 
accordingly  set  aside,  with  costs  and 
the  costs  of  this  application ;  the  com- 
plainant consenting  that  the  defendant 
should  have  two  months  to  file  a  fur- 
ther answer.  Ranee  Busmnt  Coo- 
maree  y»  Mudoosooduri  Coopooreah, 
Sittings  after  1st  Term  1839.  Bar- 
well's  Notes,  120. 


4.  Of  Declarations. 

13.  The  Court  will  allow  a  decla- 
ration in  ejectment  to  be  amended  at 
the  trial  in  favour  of  justice.  Doe 
dem,  Tanjah  Chitty  v.  Ahmed  Khan 
SaJieb.  2bth  Sept.  1815.    2  Str.  308. 


5. 


Of  Plaints, 

14.  Plaints  in  the  Supreme  Court 
are  amendable,  though  they  are  in 
the  nature  of  original  writs.  Ma^ 
nickchund  v.  Cruttenden  and  others. 
2d  Term  1796.    Mor.  270. 

15.  A  defendant  pleaded  in  abatement 
another  party  who  joined  in  the  pro- 
mises, now  living  at  Serampore,  &c., 
not  named.  Replication  was  demurred 
to.  It  was  held,  that  the  plea  was 
good,  and  that  the  replication  could 


16.  An  amendment  of  the  plaint, 
by  adding  parties  named  in  a  plea  of 
abatement,  was  refiised,  and  the  ac- 
tion abated.^  Bennet  v.  Friar.  9th 
Nov.  1799.    Sm.  R.  6. 

17.  A  cause  being  at  issue  against 
one  of  two  defendants,  the  other  not 
having  entered  an  appearance,  mo- 
tion was  made  to  strike  the  name  of 
the  latter  defendant  out  of  the  plaint, 
on  the  suggestion    that  he  had  re- 
nounced.    The  motion  was  refused ; 
and  it  was  held,  that  if  a  defendant 
should  die  before  the  cause  had  ar- 
rived at  the  stage  in  which,  under 
the  statute,  his  death  might  be  sug- 
gested on  the  record,  the  action  would 
abate.     Sands  v.  Mears  and  another. 
16th  June  1800.     Sm.  R.  5. 

18.  Amendment  of  the  plaint  dis- 
charges sequestration,  and  puts  an 
end  to  all  process  of  contempt.  And 
no  amendment  without  prejudice  to 
the  seauestration  shall  be  allowed, 
unless  the  amendment  itself  be 
brought  before  the  Court.  Bhuggo- 
huttychum  Mitter  v.  Soobulchunder 
Nundy.  1st  Term  1828.  CI.  Ad. 
R.  1829.  47.  Mor.  %ll.  Sreehissen 
By  sack  v.  Bissumber  Pawn  and  ano- 
ther. 1st  Feb.  1828.  CI.  R.  1834. 
22.  Mor.  278,  note.  Bhuggobtitty^ 
chum  Mitter  v.  Oooroopersaud  Nun- 
dy. 2d  Feb.  1828.  CI.  R.  1834.  22, 
Mor.  278,  note. 

19.  There  must  be  a  new  rule  to 
plead  after  amendment  of  the  plaint 


^  Dickens  adds  this  note,  *'  Sed  qwtre  ete 
hoc  in  the  case  of  defendants,  et  vitL  25th 
Geo.  III.  c  80.  s.  24.  which  provides  for  such 
an  amendment ;  viz.  '  If  a  new  d^etulant, 
by  any  rule  or  order  of  the  Court,  be  added 
to  a  suit  after  the  action  is  commenced,  no 
new  memorandum  is  necessaiy  upon  saing' 
out  process  against  such  defendant' " 
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before  cause  set  down  ex-parte.  Sin- 
dabun  Mundell  v.  Panchoo  3/w- 
try.  18th  Julv  1826.  CI.  Ad.  R. 
1829.  44. 

20.  When  the  cause  was  on  the  board, 
and  it  appeared  that  there  were  va- 
riances between  the  agreement  set 
out  in  the  plaint,  and  a  translation  of 
the  original  by  the  sworn  interpreter, 
amendment  was  allowed  on  consent, 
the  discharge  of  bail  above,  and  the 
filing  of  common  bail.  Ramgopaul 
Sing  V.  Isserchunder  Base,  13th 
March  1828.    CI.  R.  1834,  22. 

21.  An  amendment  of  a  plaint  was 
allowed,  after  the  cause  was  called  on, 
to  correct  the  date  of  the  year  of  the 
Sheriflfs  bill  of  sale,  upon  payment  of 
costs,  and  an  undertaking  to  proceed 
to  trial  on  the  following  day.  Doe 
dem.  RamkiJuten  Sain  v.  Malwmed 
Sarrang,  9th  July  1828.  CI.  R. 
1834.  22. 

22.  After  plea  in  abatement  of  non- 
joinder of  other  defendants,  the  plain- 
tiffs were  allowed  to  amend,  ^with  re- 
ference to  the  statement  of  jurisdiction 
required  in  the  plaint,  whereby  the 
plaintiff  might  be  prejudiced  if  he 
were  compelled  to  begin  de  novo 
against  all,) by  adding  parties;  and  it 
was  ordered  that  further  summons 
should  issue  to  the  other  defendants, 
and  that  the  plea  should  be  taken 
off  the  file.  Richardson  and  otfiers 
V.  Colvin.  29th  Oct.  1830.  Sm.  R.  5. 

23.  An  error  in  the  plaint  on  gua- 
rantiee the  effect  of  which  was  to  ren- 
der it  absolutely  nonsensical,  as  it  did 
not  appear  but  that  the  debt  had  been 
duly  paid  by  the  principal  debtor 
himself,  was  held  not  to  be  amend- 
able. Carr^  Tagore,  and  Co.  v.  3Iac- 
danald.   14th  Nov.  1838.    Mor.292. 


6.  Of  Pleas. 

23a.  A  plea  in  assumpsit  for  goods 
sold  and  delivered,  that  the  goods  did 
not  correspond  with  the  representa- 
tion of  the  seller,  is  bad,  but  may  be 
amended.  Schneider  v.  Morgan. 
12th  June  1838.     Mor.  243. 

^.  A  rule  nisi,  obtained  by  a  de- 


fendant to  amend  the  record,  by  filing 
an  additional  plea  after  issue  joined 
and  cause  set  down,  was  discharged. 
The  action  was  trespass,  and  the  de- 
fendant had  inadvertently  pleaded 
the  general  issue  only.  Buddinauth 
Saha  V.  Bracken.  16th  Nov.  1840. 
Mor.  401. 


II.  In  thb  Courts  of  the  Honouk- 
ABLE  Company. 

25.  Suit  by  the  daughter  of  an 
Aimahddr  against  the  son  for  a  share 
of  a  Aimah  mauza,  as  heir;  to  which 
the  son  pleads  that  the  mauza  fell  to 
the  mother  in  payment  of  dower,  and 
that  she  conveyed  it  to  him.  The 
plea  not  being  substantiated,  the  Sud- 
der  Dewanny  Adawlut  adjudged  to 
the  plaintiff  her  share  of  the  land  on 
a  division  of  it  according  to  the 
Muhammadan  law  of  inheritance. 
But  the  decree  was  afterwards 
amended,  the  parties  having  repre- 
sented the  land  (not  in  possession  of 
either  of  them)  to  be  held  by  other 
persons  in  mortgage,  whereas  the 
alleged  mortgagees,  when  called  upon, 
stated  themselves  to  hold  as  pro- 
prietors, paying  a  fixed  Jainja  to  the 
Aimahddr' s  heirs.  The  Sudder  De- 
wanny Adawlut  therefore  adjudged  a 
share  of  the  Jama  receivable,  and  not 
of  the  land ;  leaving  the  claimant  to 
contest  the  validity  of  the  tenure  of 
the  possessors  in  a  separate  suit, 
should  she  think  proper  so  to  do.* 
Bebee  Jugun  v.  Bakir  AH  and 
others.     7th  May  1804.     1  S.  D.  A. 


*  AccordiDg  to  the  maxims  of  Muham- 
madan law,  the  respondent,  or  person  deny- 
ing the  claim,  may  be  required  to  make 
oath  to  the  denial ;  and  the  refusal  to  do  so 
is  a  confession  of  the  demand.  (3  Hed.  68. 
70.)  In  this  case  the  person  who  defended 
the  action,  setting  up  a  claim  founded  on 
certain  documents  exhibited  by  him,  was 
not  respondent,  but  claimant,  and  the  oath 
could  not  properly  be  tendered  to  him,  but 
to  the  other  party ;  and  for  this  reason  the 
law  officers  remark,  that  the  plaintiff  in  the 
action  (who  denied  that  claim  and  the  do- 
cuments exhibited  in  support  of  it)  had  not 
declined  to  make  oath. 
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Rep.  78.— H.  Colebrooke   &    Ha- 
rington. 

26.  Where  a  suit  had  been  irregu- 
larly instituted^  contrary  to  the  pro- 
visions of  the  regulations,  the  Court 
being  of  opinion  that  the  Zillah  Judge 
ought  to  have  pointed  out  the  irregu- 
larity to  the  plaintiff,  and  allowed 
him  to  amend  his  plea,  directed  the 
institution  fees  in  all  the  Courts  to  be 
returned.  Shamckund  Baboo  and 
another  v.  Rajender  Mokerjee.  26th 
Dec.  1811.  i  S.  D.  A.  Rejp.  363.— 
Harington  and  Fombelle. 

27.  It  was  held,  that  a  plaintiff  is 
at  liberty  to  amend  his  original  claim 
before  it  has  been  investigated. 
Sreenarain  JRai  and  another  v. 
Bhya  Jha.  27th  July  1812.  2 
S.  D.  A.  Rep.  23.  —  Harington  and 
Stuart. 

28.  The  decree  of  a  Court  below 
in  favour  of  a  Hindu  widow  for  pos- 
session of  her  husband's  landed  pro- 
perty was  amended  on  the  ground  of 
its  not  having  specified  the  nature 
of  her  interest,  and  the  mode  in  which 
the  property  should  be  disposed  of 
afler  her  death.  Pohhnarain  v.  Mt, 
Seesphool  5th  Nov.  1821.  3  S.  D.  A. 
Rep.  114. — Shakespear. 


ANCESTRAL  ESTATE. 
I.  Hindu  Law. 

1.  Bengal  Law,  1. 

(a)  Alienation  generally,  1. 

(h)  Alienation  hy  coparce- 
ners, 12a. 

(c)  Alietiation  of  the  shares 
of  Minors,  19. 

2.  Mithila  Law,  ^c.  22. 

3.  Attachment  of,  40. 

4.  Mortgage  of  —  See    Mort- 

OAGE,  22  et  seq. 

5.  Partition  of  —  See  Parti- 

tion, passim. 

6.  Sttccession  to. — See  Inheri- 

TANCB^  passim. 

II.  MUHAMMADAN  LaW,  41. 


I.  Hindu  Law. 


1.  Bengal  Law. 
(a)  Alienation  generally.^ 

1.  Held,  that  a  gifl  in  the  nature 
of  a  will,  made  by  a  Zaminddr,  set- 
tling the  whole  2jamtnddA  on  the 
eldest  of  four  sons,  subject  to  a  pecu- 
niary provision  for  the  younger  sons, 
was  valid.*  JEJsfianchiind  Mai  v.  ^- 
shorchund  Eai.  23d  Feb.  17^2.  1 
S.  D.  A.  Rep.  2. — Stuart,  Speke,  & 
Cowper. 

2.  A  father  dying,  leaving  a  be. 
gotten  and  an  adopted  son  him  sur- 
viving, bequeathed  an  ancestral  Ta- 
look  to  the  sons  of  his  brother,  and 
the  Court  upheld  the  will.  Case  of 
Rajah  Nohkissen.  1800.  Macn. 
Cons.  H.  L.  356. 


*  With  regard  to  the  intricate  subject  of 
the  alienation  of  ancestral  estate,  see  2 
Coleb.  Dig.  98.  Dava  Bh.  c.  ii.  peasim. 
1  Str.  H.  L.  200.  1  Macn.  Princ.  H.  L.  2.  4, 
et  seq,  46.  Macn.  Cons.  H.  L.  4,  5.  242. 
340.  2  S.  D.  A.  Rep.  214,  note.  Daya  Cr. 
San.  96. 

2  Admitting  the  father's  disposition  of  his 
estate  in  favour  of  his  eldest  son  to  have  been 
an  improper  exercise  of  power  on  his  part»  as 
possessor  of  the  hereditary  patrimony,  still 
the  validity  of  a  gift  actually  made  by  a  father 
is  affirmed  by  Jimutd  Vdkana  (Daya  Bh. 
c.  ii.  29,  30).  For  since  the  gift  of  the  en- 
tire estate  to  a  stranger  would  have  been 
valid  (however  blameable  the  act  of  the 
giver  might  be),  the  donation  in  favour  of 
one  son,  with  provision  for  the  support  of 
the  rest,  would  seem  to  be  equally  valid,  ac- 
cording to  the  doctrines  received  in  the 
province  of  Bengal.  And  after  extending  to 
the  case  of  sons,  no  less  than  to  that  of  stran- 
gers, Jimutd  Vdfuina's  position,  respect- 
ing gifts  valid,  though  made  in  the  breach 
of  the  law,  it  becomes  necessary  to  the  con- 
sistency of  the  doctrine  equally  to  maintain 
that  a  father's  irregular  distribution  of  the 
patrimony,  at  a  partition  made  by  him  in 
his  lifetime,  in  portions  forbidden  by  the 
law  (Daya  Bh.  c.  ii.  17.),  shall,  in  like  man- 
ner, be  held  valid,  though,  on  his  part»  sin- 
ful. No  opinion  was  Uken  from  the  law 
officers  of  the  Sudder  Court  in  this  case^ 
but  it  has  been  received  as  a  precedent 
which  settles  the  question  of  a  father's  power 
to  make  an  actual  disposition  of  bis  pro- 
perty, even  contrary  to  the  injunctions  of 
the  law,  whether  by  gift,  or  by  will,  or  by 
distribution  of  shares. — Coleb. 
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3.  It  was  held,  that  a  Hindu 
''might  and  could  dispose  by  will  of 
all  his  property,  moveable  and  im- 
moyeable,  and  as  well  ancestral  as 
otherwise."  JRamtoonoo  MuUick  v. 
Ramgopatd  MuUick.  11th  July 
1808.  Macn.  Cons.  H.  L.  340.  CI. 
R.  1834. 103. 

4.  And  this  was  affirmed  on  appeal 
by  the  Judicial  Committee  of  the 
Privy  Council.  Same  v.  Same.  23d 
June  1829.     1  Knapp,  245. 

5.  It  was  held,  that  the  gift  by  a 
father  of  the  whole  ancestral  estate  to 
one  son,  to  the  prejudice  of  the  rest, 
or  even  to  a  stranger,  is  a  valid  act 
([although  an  immoral  one),  accord- 
ing to  the  law  as  received  in  Bengal. 
Samhoomar  Nea^e  Ba^ckesputtee  v. 
Kishenkunker  Turk  Bkoosun.  24th 
Nov.  1812.  2  S.  D.  A.  Rep.  42.— 
Fombelle  &  Rees. 

6.  A  JETissahndmehf  or  deed  of  par- 
tition, made  by  a  Hindd  father,  in 
which  he  allots  to  his  sons  portions 
of  his  estate,  moveable  and  immove- 
able, ancestral  and  acquired,  but 
which  disposition  was  not  carried 
into  effect  during  his  lifetime,  is  not 
binding  on  his  sons  after  his  death.^ 
Bhomannychum  Dunhoojea  v.  The 
heirs  ofRamhaunt  Bunhoojea.  27th 
Dec.  1816.  2  S.  D.  A.  Rep.  202.— 
Harington  &  Fombelle. 

7.  A  Hindu,  having  a  wife  and  two 
daughters,  made  a  provision  for  them 
by  his  will,  and  left  his  ancestral  and 
8elf>acqaired  property  to  his  brother. 
The  widow  commenced  a  suit,  but  was 
advised  to  discontinue  it.  Bustom 
Doss  Bfullick  V.  Rajindro  Mullick. 
1822.     Macn.  Cons.  H.  L.  361. 

8.  A  Zamiruldr,  in  Bengal,  sold 
part  of  his  ancestral  estate  to  his 
mother  for  her  maintenance,  on  con- 


^  The  decision  in  this  case  is  not  repug- 
nant to  the  former  ones.  In  fact,  it  went 
upon  a  different  question,  viz.  the  non-deli- 
very of  possession ;  and  it  appears  that  Mac- 
nsghten  was  not  warranted  m  referring  to 
this  case  as  the  latest  decision  on  the  ques- 
tion, "wherein  it  was  determined  that  an 
unequal  disposition  of  ancestral  immoveable 
property  is  illegal  and  invalid." 


dition  of  her  binding  herself  not  to 
alienate  the  property,  but  to  leave  it 
to  his  son  on  her  death.  Held,  that 
such  a  transaction  did  not  terminate 
the  Zaminddr^s  right  in  that  pro- 
perty, nor  bar  the  alienation  of  it  by 
him  and  his  mother  jointly,  to  the  pre- 
judice of  the  eventual  heir.  Kumla 
Kaunt  Chukerhutty  v.  Gooroo  Oo- 
vind  Chowdree  and  others.  20th 
Jan.  1829.  4  8.  D.  A.  Rep.  322.  CI. 
R.  1834. 106. — Leycester  &  Ross. 

9.  By  the  law  as  current  in  Ben- 
gal, a  son  has  no  right  in  the  ances- 
tral propertv  inherited  by  his  father 
during  his  father's  life.     lb. 

10.  A  Hindu,  who  has  sons  alive, 
can,  without  their  consent,  sell,  give, 
or  pledge  immoveable  ancestral  pro- 
perty  situate  in  Bengal;  and  can, 
without  their  consent,  by  will,  devise, 
prevent,  alter,  or  affect  their  succes- 
sion to  such  property.*  Doe  dem. 
Juggom^okun  Mot/  v.  Neemoo  Bossee, 
21st  Nov.  1831.  Mor.  90.  CI.  R. 
1834. 101. 

11.  By  the  law  as  current  in  Ben- 
gal, the  gift  by  the  proprietor  of  his 
patrimonial  estate  to  his  paternal  re- 
lation, whilst  his  sister  or  his  sister's 
sons  exist,  is  valid.^  Madhanath 
Chowdree  v.  Mt.  Kishen  Rannee 
Bossea  and  another.    4th  Au^.  1835. 

6  8.  D.  A.  Rep.  35.  —  Braddon  & 
Robertson. 

12.  A  sale  of  ancestral  property, 
executed  by  a  Hindu  while  a  prisoner 
in  jail  under  a  criminal  sentence,  was 
declared  to  be  valid  by  the  Bengal 
law.  Kali  Boss  Neogee  v.  Chunder 
Nath  Rai  Chowdry.  20th  July  1843. 

7  S.  D.  A.  Rep.  128.— Tucker,  Reid, 
&  Barlow. 

(b)  Alienation  by  Co-parceners.'^ 
12  a.  A  gift  by  a  co-heir  to  ances- 


2  This  decision,  made  on  a  reference  to 
the  Judges  of  the  Sudder  Dewanny  Adawlut, 
settles  the  question  as  far  as  regards  Ben- 
gal; and  the  case  of  Bhofuoannychurn  v. 
HamJiaunt  Bvnhoedea  must  be  considered 
as  superseded  by  it. 

3  2  Macn.  Princ.  H.  L.  229. 

4  See  1  Coleb.  Dig.  455.  2  Do.  56. 104, 105. 
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tral  estate  is  valid  as  regards  his  own 
share.  Rajbvhibh  Bhooyan  v.  Mt. 
Bunneta  Be.  14th  Aug.  1801.  1 
S.  D.  A.  Rep.  44. — Lumsden  &  Ha- 
rington. 

13.  A^  the  manner  of  a  joint  Tor- 
loohy  held  in  hb  name,  was  put  under 
confinement  hj  the  servants  of  the 
superior  Zamifiddr  for  a  balance  of 
revenue^  for  which,  seeing  no  other 
mode  of  discharging  it,  he  executed  a 
conveyance  of  the  Talook  to  B  (the 
Zaminddr*s  Mukhtdr-Kdr),  volun- 
tarily, but  without  any  express  autho- 
rity from  the  other  sharers,  who,  how- 
ever, allowed  B  to  hold  possession 
undisturbed  for  ten  years.  In  a  suit 
against  B  after  this  period  for  the  re- 
coveiy  of  the  Talook  on  the  ground 
that  the  conveyance  was  void  as  ob- 
tained by  duress,  and  executed  by  one 
only  of  the  sharers,  the  Sudder  De- 
wanny  Adawlut  determined,  in  con- 
formity with  an  opinion  of  their  Pan- 
dits, that  the  title  o£B  under  the  con- 
veyance was  good.^     Prannath  Das 


215.  519.  3  Do.  433.  Daya  Cr.  San.  c.  xi. 
1  Sir.  H.  L.  200.  Mit  c.  i.  s.  i.  27—30.  32. 
Daya  Bh.  c.  iL  27,  28.  2  Str.  H.  L.  343. 
348,  349.  433.  1  Macn.  Princ.  H.  L.  5. 
Steele,  210,  211.  App.  A.  39. 

1  The  subject  of  alienations  by  one  of 
several  co-parceners,  without  consent  of  the 
rest,  is  adverted  to  by  JinvUta  VdkaTta  (Daya 
Bh.  c.  ii.  27),  and  treated  at  more  length  in 
Jaganndtha's  Digest  (2  Coleb.  Dig  .56. 215.) 
The  opinion  of  the  last-mentioned  compiler, 
and  or  the  authors  quoted  by  him  on  the  ge- 
neral question  of  such  alienations,  decidedly 
is,  that  the  sale  or  transfer  is  valid,  so  far  as 
concerns  the  seller's  own  share,  but  not  so 
for  the  shares  of  his  co-heirs,  who  were  not 
consenting.  Jimdia  Vdhatia  is  not  explicit ; 
but  it  does  not  appear  from  his  text,  or  from 
the  observations  or  his  commentator,  that  his 
doctrine  can  be  understood  as  going  any 
farther  than  to  maintain  the  vsdidity  of  a 
sale  or  alienation  by  a  father  of  a  family,  for 
the  whole  patrimony,  without  consent  of  his 
sons,  or  by  a  co-heir  for  his  own  share  of  the 
inheritance,  without  the  assent  of  his  co-par- 
ceners. This  remark  is  here  made,  because 
the  authority  quoted  by  the  law  officers,  viz. 
a  passage  of  Vy6sa — "  Even  one  sharer  may 
make  a  gift,  mortgage,  or  sale  of  immove- 
ables, for  the  benefit  of  the  family,  and  espe- 
cially for  religious  purposes  " — might  be  un- 
derstood in  a  more  extended  sense  than  it  can 
safely  be  taken.    Modified,  however,  as  the 


and  others  v.  CaUshunkur  OhosdL 
29th  Aug.  1801.  1 S.  D.  A.  Rep.  45. 
— Lumsden  &  Harington. 

14.  A  co-parcener  may  give  or 
alienate  his  own  share  of  joint  property. 
A  gift  by  A  to  his  son  of  a  Talook 
which  he  had  received  from  his  father 
while  sole  Zaminddry  was  upheld,  as 
the  gift  of  the  Talookddri  tenure, 
which  is  distinct  from  the  Zaminddri 
right,  and  usually  held  as  a  depen- 
dency paying  rent  to  the  Zammdar^ 
did  not  destroy  the  right  of  the  bro- 
ther of  J.  in  the  2kLminddri,  Certain 
alleged  acts  of  ownership  on  the  part 
of -d,  after  the  date  of  the  deed  of  gift, 
did  not,  in  the  opinion  of  the  Court, 
vitiate  the  gift,  as  they  mi^ht  be  no 
more  than  acts  of  guardianship,  which 
it  is  natural  and  proper  for  a  father  to 
perform  during  the  minority  of  his 
son.  Anund  Ckund  Rat  v.  Kisken 
Mohun  Bunoja  and  others.  4th  Dec. 
1805.  1  S.  D.  A.  Rep.  115.— H. 
Colebrooke  and  Harington. 

15.  By  the  Bengal  law  the  aliena- 
tion of  property  affects  the  share  of 

opinion  of  the  law  officers  expressly  is,  by 
the  circumstances  of  the  case,  the  single 
parcener  who  made  the  sale  in  question 
having  been  sole  manager  of  the  Talook  on 
behalf  of  himself  and  co-heirs,  and  registered 
singly  as  owner  of  it,  and  having  sold  it  for 
the  liquidation  of  arrears  of  revenue  due 
from  that  very  Talook^  for  which,  too,  the 
land  itself  was  answerable,  and  the  co-par- 
ceners having  acquiesced  in  his  act  by  their 
silence  during  a  period  of  ten  years,  that 
opinion  as  to  the  validity  of  the  siXe  appears 
unobjectionable.     The  law  recognizes  the 
family  arrangement  by  which  one  brother 
takes  entire  possession  of  the  patrimony,  and 
conducts  the  affieiirs  of  the  family  Uke  a 
father  (Daya  Bh.  c.  iii.  s.  i.  15).     In  this 
caae  one  of  the  coparceners  having  done  so, 
and  being  the  recorded  proprietor  and  os- 
tensible manager  of  the  estate,  and  having 
sold  it,  not  for  his  own  benefit,  but  for 
the  discharge  of  the  revenue  for  which 
it  was  answerable,  must  be  considered  to 
have  made  the  sale  on  the  part  of  hia  co- 
heirs, as  their  agent  and  representative. 
It  should  be  observed,  that  the  mode  of 
coi^^nement  which  appears  to  have  been 
practised  in  this  instance,  was  no  unusnal 
exercise  of  authority  by  a  superior  land- 
holder, at  the  remote  period  when  the  trans- 
action took  place,  but  has  since  been  effec- 
tually prohioited. — Coleb. 
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the  actual  alicner,  and  not  those  of  the 
other  co-parceners.  Ramasamy  and 
others  Y.  SascLcheUa  and  another. 
19ih  Oct.  1813.    2Str.  234. 

15  a.  By  the  law  of  Bengal,  a  sale 
hy  a  co-parcener  of  his  share  of  joint 
property  is  valid.  ^  Samkunhaee  Rai 
and  others,  v.  JBuTig  Chund  Runhoo- 
jea.  24th  Feb.  1820.  3  S.  D.  Ar 
Rep.  17. — Fendall  and  Goad. 

16.  According  to  the  Bengal  law, 
a  co-parcener  may  dispose,  by  gifl  or 
othen»  ise,  of  his  own  undivided  share 
of  ancestral  property,  notwithstanding 
he  may  have  a  daughter  or  daughter's 
son  living.^  Rhowaneepershad  Goh 
v.  Mt,  Taramunee.  28th  Feb.  1822. 
3  S.  D.  A.  Rep.  138.— C.  Elliott. 

16  a.  Semble,  A  Hindu  cannot 
f^ve,  by  deed,  his  ancestral  property 
to  his  brother,  to  the  exclusion  of  his 
wife  and  daughter.^  Raj  Chunder 
Das  V.  Alt,  Dhunmunee,  24th  May 
1824.  3  S.  D.  A.  Rep.  361.— Ah- 
rautv. 

^  llie  Dava  Tatwa  of  Raghunandana  ex- 
pressly oppugns  the  doctrine  of  partial 
rights,  although  the  aathor  afterwards,  with 
some  appearance  of  inconsistency,  asserts  the 
right  of  a  co-parcener  to  sell  his  own  share  of 
an  andiyided  family  estate :  on  this  latter 
point  there  is,  indeed,  no  difference  of  opi- 
nion among  Bengal  writers.  For  more  ae- 
tailed  information  on  the  subject,  see  note  at 
the  bottom  of  pages  5  and  6  of  Colebrooke's 
translation  of  the  Daya  Bhaga. 

^  In  support  of  this  doctrine  the  Pandits 
cited  the  following  half  stanza  of  a  text  of 
NdredOf  cited  in  the  Daya  Bhaga,  "  Should 
tbey  give  or  sell  their  own  shares,  they  do 
all  that  as  they  please,  for  they  are  masters 
of  their  own  wealth."  The  first  stanza  of 
the  text  is,  "  When  there  are  many  persons 
sprung  from  one  man,  who  have  duties  apart, 
and  traosactioDS  apart,  and  are  separate  in 
business  and  character,  if  they  be  not  accor- 
dant in  af&irs,"  &c.  It  does  not,  however, 
appear,  that  the  omission  of  the  first  stanza 
or  the  text  was  made  with  any  improper  de- 
sign, or  that  there  was  any  inaccuracy  in  the 
doctrine  here  laid  down,  as  far  as  the  law  of 
Bengal  is  concerned.  Colebrooke  observes, 
in  a  note  to  his  translation  of  the  Daya 
Bhaga  (see  page  33),  that  the  above  text  of 
Nareda,  as  quoted  by  Jimut6  Vdhafia,  is 
apparently  understood  as  relating  equalljfto 
divided  and  undivided  shares. — Coleb.  ? 

'  Sed  qutere,  according  to  the  enlarged  in- 
terpretation of  N^eda*s  text,  hy  JimutdVd- 
kana.    See  Daya  Bh.  c.  ii.  31,  note. 


17.  If  one  of  four  brothers  make  a 
deed  of  sale  of  the  whole  patrimonial 
property,  it  is  good  as  far  as  his  share 
is  concerned.  Note  by  Sir  F.  Mac- 
naghten  in  Doe  deni,  Ounganarain 
Ronnerjee  v.  Rulram  Ronnerjee, 
20th  July  1818.  East's  Notes,  Case 
35. 

17  a.  The  manager  of  an  undivided 
estate  cannot  alienate  the  shares  of  his 
co-parceners  without  their  consent. 
Sahhawat  Hosen  v.  Triloh  Singh  and 
others.  13th  Jan.  1834.  5  S.  D.  A. 
Rep.  338. — H.  Shakespear. 

18.  The  manager  of  a  Hindu  family 
has  power  to  bind  the  rest  by  a  mort- 
gage, where  the  money  is  raised  for 
lamily  purposes,  and  bond  fide  so  ap- 
plied. Aushutos  Ray  v.  Moheschun- 
der  Dutt  and  others.  8th  July  1840. 
1  Fulton,  380. 

(c)  Alienation  of  the  shares  of 
Minors. 

19.  It  was  held,  that  an  elder  ma- 
naging brother  of  a  joint  estate, 
having  made  a  bill  of  sale  of  part  of 
it  during  the  nonage  of  his  younger 
brother,  the  latter  may,  when  he  comes 
of  age,  confirm  the  sale,  either  by  ex- 
press assent,  or  impliedly,  by  lying  by 
without  objection  for  five  years  and 
upwards  after  he  came  of  age,  having 
knowledge  of  the  fact  by  the  notoriety 
of  it  in  the  family  at  the  time,  and  by 
an  entry  of  the  purchase  money  made 
in  the  books  of  the  joint  estate  j  and, 
during  that  time  of  lying  by,  seeing 
the  purchaser  laying  out  money  in  the 
improvement  of  the  estate  by  erecting 
buildings  on  the  land,  &c.^  JDoe  dem. 
Rliohann'ypersaud  Ghose  v.  Teerpoo- 
rachun  Mitter.  20th  March  1817. 
East's  Notes,  Case  61. 

20.  Where  the  lands  of  a  Hindu 
infant  were  sold,  without  necessity  on 
his  part,  by  the  principal  manager  of 
the  joint  undivided  estate,  it  was  held, 
that  an  acquiescence  by  him  for  ten 
years  after  he  came  of  age,  without 
any  act  done  to  disaffirm  it,  was  a  con- 
firmation of  such  sale,  and  would  pass 

4  Mit.  c.  i.  s.  i.  29.  .^ 
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a  good  title.  Doe  dent.  Mongooney 
Dossee  and  another  v.  Groopersaud 
Base.  27th  Jan.  1820.  East's  Notes, 
Case  111. 

21.  A  deed  of  assimmient  executed 
by  three  brothers  oi  a  joint  family, 
one  of  whom  is  an  infant,  will  not  bind 
the  heirs  of  the  infant  Doe  dem. 
Brijogopee  Dahee  v.  Seehoosoondery 
Dabee.    1840.     1  Fulton,  368,  note. 


12.  3fithila  Lawy  ^c. 

22.  By  the  law  as  current  in  Tir- 
hoot,  a  father  cannot,  by  a  deed  of 
gift,  unaccompanied  by  possession, 
giye  away  the  whole  ancestral  pro- 
perty to  one  son,  to  the  exclusion  of 
his  other  sons.^  Sham  Singh  v.  Mt. 
Umraotee.  28th  July  1813.  2  S. 
D.  A.  Rep.  74. — H.  Colebrooke  & 
Stuart. 

23.  But  Semble,  The  deed  of  gift 
would  be  valid  if  seizin  had  been 
given.     lb. 

24.  According  to  the  law  as  current 
in  Behar,  joint  property  is  not  a  fil 
subject  of  transfer ;  for  property  can- 
not be  sold  or  given  away  until  it  is 
defined  and  ascertained,  which  cannot 
be  donfe  without  a  division.^  Nun- 
dram  and  others  v.  Ka^hee  Pande 
and  others.  30th  June  1823.  3  S. 
D.  A.  Rep.  232.  —  Leycester  & 
Dorin. 

25.  A  sale  of  joint  landed  property, 
in  Mirzapore,  by  one  partner  without 
the  consent  of  the  rest,  was  set  aside 
as  contrary  to  the  Hindu  law  ^,  and 
there  being  evident  overreaching  on 
the  part  of  the  purchaser.     Sheo  Sur- 


1  1  Macn.  Princ.  H.  L.  10.  Macn.  Cons. 
H.  L.  274. 

2  This  decision  was  confirmed  on  a  review 
of  judgment  10th  Feb.  1825,  by  Messrs.  Ha- 
rington  and  Martin.  By  the  law  of  the  Mi- 
tacshara,  no  distinct  right  is  recognized  until 
after  partition,  and  the  principle  oi  factum 
valet  18  not  allowed.  Mit.  c.  i.  s.  1. 30.  1  Str. 
H.  L.  201.    1  Macn.  Princ.  H.  L.  5. 

3  In  this  case  the  judges  stated  that  *'  The 
Hindu  law,  as  laid  down  in  Vyavashtas,  de- 
livered in  former  cases,  does  not  permit 
alienation  of  land,  held  jointly  by  several 
Patiddrs,  or  owners,  to  be  made  by  qpe 


run  Missery.  Sheo  SohaL  27th  May 
1826.  4  S.  D.  A.  Rep.  158.— Ley- 
cester &  Dorin. 

26.  It  was  held^  that  by  the  law  as 
current  in  Tirhoot,  the  sale  of  joint 
undivided  property  is  invalid,  with- 
out the  assent  of  all  the  sharere ;  and 
in  this  case  the  Pandits  declared  that 
such  sale  was  not  valid,  even  for  the 
seller's  own  share,  while  undivided. 
Raja  Bydianund  v.  Jydutt  Jha. 
4S.  D.A.Rep.    160,  note. 

27.  A  daughter  cannot  alienate  by 
gift  her  ancestral  property,  to  the  de- 
triment  of  the  other  heirs  of  her  Ei- 
ther. Mt.  Oan  Koowur  and  another 
V.  Doohhum  Singh  and  another.  3d 
Feb.  1829.  4  S.  D.  Rep.  330.— Rat- 
tray. 

28.  Semble,  By  the  law  as  cur- 
rent in  Behar,  a  father  and  son  have 
an  equality  of  right  over  ancestral 
property:  hence  tliere  is  that  com- 
munity which  renders  the  assent  of 
the  sons  to  the  father's  alienation  in- 
dispensable. Gopal  Chand  Pande 
and  another  v.  Bdbu  Kunroar  Singh. 
3d  April  1830.  6  S.  D.  A.  ^tep.  24. 
— Ross. 

29.  Semble,  however,  that  a  fa- 
ther may  alienate,  by  gift,  a  small 
part  of  ^e  ancestral  estate  for  pious 
purposes,  even  without  the  consent  of 
his  sons.     lb. 

30.  A,  B,  and  C  were  brother's 
sons,  and  tenants  in  common  of  some 
ancestral  lands  in  Tirhoot.  A,  several 
years  before  his  death,  gave  his  ge- 
neral estate,  by  deed,  to  D,  his  sister's 
son,  and-  had  his  name  recorded.  On 
his  death  B  and  C  sued  for  AU  in- 
terest in  the  undivided  lands,  and 
also  for  his  personal  estate,  and  cer- 
tain villages  bought  in  A's  name, 
which  they  alleged  must  be  held  to 
be  an  accretion  to  the  ancestral  estate. 
The  Sudder  Dewanny  Adawlut 
confirmed  the  decision  of  the  Provin- 
cial Court,  passed  on  an  opinion  of  its 


wimout  the  assent  of  the  others,  nor  indeed 
doel  such  alienation    hold  good  for    Ibe 
aliflning  partner's  individual   share  even, 
ithout  the  assent  of  the  rest 


[ANCESTRAL  ESTATE.] 


43 


Pandit,  which  awarded  to  B  and  C 
the  right  to  A^%  share  in  the  common 
villae^,  because  undivided,  and  the 
gift  thereof,  according  to  the  law  cur- 
rent in  Tirhoot,  was  consequently  ille- 
gal; but  dismissed  the  claim  to  the 
rest,  viz.  the  purchased  villages,  be- 
cause sole  acquisition  (on  presumable 
admission  of  the  plaintiffs)  was  infer- 
rible, and  continued  adverse  posses- 
sion of  the  donor  and  donee  establish- 
ed. Jivan  Lai  Singh  and  otJters  v. 
Ram  Oovind  Singh  and  another, 
24th  Jan.  1832.  6  S.  D.  A.  Rep. 
163.— Rattray. 

31.  On  the  death  of  A  (a  Hindu 
of  Behar)  the  name  of  ^,  his  widow, 
was  substituted  in  regard  to  the  lands 
of  which  she  had  been  recorded  as 
owner.  At  the  end  of  ten  years  C 
and  2>,  heirs  in  the  male  line  of  a  bro- 
ther of  A'b  great  grandfather,  sue  to 
recover  the  whole,  and  succeed,  the 
widow  being  entitled  to  maintenance 
only,  on  proof  that  part  descended 
irom  a  common  ancestor,  and  that 
they  and  their  ancestors  had  enjoyed 
a  portion  for  support,  and  on  pre- 
sumption, that  the  accessions  were  ac- 
quired out  of  the  profits  of  what  was 
ancestral,  and  in  co-parcenary  for  the 
behoof  of  all  the  kinsmen.  Ghan- 
$hdm  Kumari  v.  Govind  Singh  and 
others.  10th  May  1832.  5S.D.A. 
Rep.  202.— Walpole. 

32.  The  elder  of  two  brothers 
contracting  for  the  sale  of  a  family 
house,  the  bill  of  sale  being  to  be  de- 
livered to  the  purchaser  upon  the 
younger  brother's  signing  it,  and  the 
purchase  money  being  paid,  and  the 
younger  brother  refusing  to  sign  ;  it 
was  held,  that  the  younger  brother 
beine  a  minor  at  the  time,  his  interest 
was  bound  by  the  act  of  his  elder 
brother,  and  )Al  joining  in  the  sale 
unnecessary.^  Anon.  Jan.  1811.  2 
Str.  3:32. 


2  On  this  case  Mr.  Colebrooke  remarlld : 
**  This  opinion  seems  to  be  foanded  of  the 
Mitaeshara  (c.  i.  sec.  i.  29),  but  shoiA  be 
restricted,  as  it  there  is,  to  a  case  of  ftdiB- 
pensable   necessity  for  the  common  inte- 


33.  The  property  of  an  undivided 
Hindu  family,  aliened  by  the  ma- 
naging member  of  it,  without  the 
consent,  not  for  the  benefit,  and  con- 
trary to  the  interest  of  the  other  mem- 
bers, is  recoverable  by  the  other  mem- 
bers, as  against  the  alienee.  Rama- 
samy  and  others  v.  Sasa^hella  and 
another.  19th  Oct  1813.  2  Str.  234. 

34.  According  to  the  Mitdcshara 
and  other  law  tracts  current  in  the 
Western  provinces,  the  saje  by  a 
Hind  d  widow,  who  has  no  son,  to  her 
daughter's  son,  of  joint  property  de- 
rived from  her  husband,  is  invalid.* 
Sheoburt  Sing  v.  Mt.  Ghosa  and 
others.  10th  March  1836.  6  S.  D. 
A.  Rep.  60.— Halhed. 

35.  According  to  the  law  as  cur- 
rent in  Behar,  the  alienation  by  a 
father  of  immovable  ancestral  pro- 
perty, without  the  consent  of  the  sons, 
except  on  proof  of  necessity,  is  ille- 
gal.* Motee  Lai  v.  Mitterjeet  Singh 
and  others.  29th  June  1 836.  6  *S. 
D.  A.  Rep.  71. — Robertson  &  Stock- 
well. 

36.  Held,  that  by  the  Hindu  law 
as  current  in  Tirhoot,  the  sale  of  joint 
undivided  property,  without  the  con- 
sent of  all  the  sharers,  is  invalid.  Sheo 
Chum  Lai  and  another  v.  Junimun 
Lai  and  others.  6th  July  1837.  6 
S.  D.  A.  Rep.  176.— F.  C.  Smith. 
Sheo  Suhaye  Sahoo  v.  Sreekishen  Sa- 
hee  and  others.  16th  June  1842. 
7  S.  D.  A.  Rep.  105.— Barlow. 

37.  A  Zaminddri  granted  to  an 


rest.  The  pm-choser  must  take  care  that 
the  purpose  of  the  sale  be  such  as  will 
maintain  its  validity  under  the  provision  of 
the  law." 

'''By  the  Hindu  law  as  current  in  the 
Western  proyinces,  the  widow  does  not  suc- 
ceed to  the  inheritance  of  her  husband,  who 
was  living  as  a  member  of  a  joint  and  un- 
divided family,  and  of  course  is  incompetent 
to  dispose  of  it  in  any  way.  But,  Semble, 
Otherwise  were  the  property  separate. 

3  Thus  notwithstanding  the  power  of  a 
father,  by  the  Bengal  law,  over  ancestral 
property,  it  may  be  considered  as  decided 
that  his  power  is  limited  and  restricted 
under  the  law  as  received  in  Behar,  aud 
generally  where  the  Mitacshara  is  re- 
acted. 
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individual  by  the  Government  was 
held  to  be  ancestral  property,  because 
such  grant  was  expressly  made  to 
him  in  lieu  of  his  former  privileges, 
which  were  manifestly  privileges  that 
had  descended  to  him  from  his  ances- 
tors :  the  estate,  in  fact,  was  nothing 
more  than  the  wreck  of  the  posses- 
sions enjoyed  by  his  forefathers,  and 
as  such  he  was  not  competent  under 
the  Hindu  law  to  divest  his  heirs  of 
their  right  of  succession.  Chetty 
Colum  t^mmnna  v.  Chetty  Colum 
Moodoo,  Case  7  of  1823.  1  Mad. 
Dec.  406. — Cochrane  &  Gowan. 

38.  Where  the  Kulkaj'n  of  a  vil- 
lage was  sold  to  the  respondent  by 
the  owner,  with  the  consent  of  the  co- 
parcener (appellant's  father),  then 
absent,  and  wnere  the  respondent  was 
ousted  of  possession  by  the  appellant ; 
it  was  held,  that  the  sale  was  good 
as  against  the  appellant,  his  father 
being  allowed  a  right  of  action  to  set 
aside  the  alleged  sde,  if  false.^  Bah- 
jee  BuUal  Vanus  v.  Mamqjee  Nara- 
yun  Kurmurkur.  15th  Jan.  1823. 
2  Borr.  642. — Romer  &  Ironside. 

39.  A  Hindu  died,  leaving  a  son 
and  grandson.  Held,  that  the  son 
could  not  alienate  the  ancestral  pro- 
perty without  the  consent  of  the 
grandson,  and  that  the  grandson 
might  put  in  his  claim  for  his  half 
share,  in  the  event  of  his  father  wish- 
ing to  alienate  it.  Buyashunker  Kas- 
seeram  v.  BHjvullubh  Moteechund, 
13th  Aug.  1830.     Sel.  Rep.  41. 


3.  Attachment  of  Ancestral  Estate. 

40.  It  was  ruled  that  a  son's  share 
of  ancestral  property,  specially  appro- 


1  Mr.  Borradaile  remarks  in  a  note  (2  Borr. 
647. ) :  "  It  will  be  a  good  opportunity  for  as- 
certaining both  the  Hindu  law  and  custom 
of  the  country,  regarding  the  legality  of  the 
alienation  of  the  heritage  by  one  co-parcener 
alone,  under  what  circumstances,  whether 
with  or  without  the  attestation  of  the  other 
co-parceners,  and  whether  the  consent  of  the 
son  (appellant)  to  his  father's  alienation  of 
ancestral  property,  either  before  or  after 
separation,  is  requisite  or  not."  j 


priated  for  his  maintenance,  is  not 
attachable  in  satisfaction  of  his  father's 
debts  during  the  lifetime  of  the  latter. 
Amrut  Mow  Trimbmak  Pehtay  v. 
Tritnbuck  Ron)  Amrutayshwur  and 
another.  19th  Sept.  1839.  Sel.  Rep. 
218. — Pyne  and  Greenhill. 

II.    MUBAMMADAN  LaW. 

41.  By  the  Muhammadan  law,  a 
gift  of  ancestral  property,  held  as  a 
joint  and  undivided  estate,  by  one  of 
the  sharers,  is  invalid,  where  no  ac- 
tual partition  has  taken  place.  Mt. 
Banoo  Beehee  v.  Fuhheroodeen  Ho- 
sein.  3d  May  1816.  2S.D.A.Rep 
180. — Harington  &  Fombelle. 


ANNUITY. 

1.  An  annuity  granted  by  the  Za- 
minddr  of  Nuddea  to   his  younger 
son,  on  a  devise  of  the  Zaminddrt  to 
his  eldest  son,  and  made  payable  from 
the  Musfiaharay  or  proprietary  al- 
lowance received  from  Government 
while  the  Zaminddri  was  under  the 
management   of  the  public  officers, 
was  adjudged  to  be  demandable  from 
the  possessor  of  the  Zaminddri^  who, 
without  the  consent  of  the  annuitants, 
relinquished    the    MtishAhara,    and 
took  on  himself  the  management  of 
the  Zaminddri,  with  the  consequent 
responsibility  for  the  revenue  assessed 
upon  it.     The  annuity  was  held  not 
to  be  liable  to  reduction  on  account 
of  the  public  sale  of  parts  of  the  Za- 
minddri under  such  circumstances; 
and  as  the  right  of  the  annuitants  had 
been  twice  adjudged,    and  appeals 
were  preferred  merely  to  protract  the 
period  of  payment,  the  Zillah  Court 
was  ordered  to  enfqMe  the  punctual 
payment  of  the  annmly  in  future,  by 
a  sale  of  lands,  if  necessary.     Baja 
Grischund   Rat     v.  Sumhkooclivnd 
RaL  9th  May  1806.  1  S.  D.  A.  Rep. 
138.— H.  Colebrooke  &  Fombelle. 

2,  A  has  an  annuity  payable  out 
of  -B's  estate.  In  a  dispute  respecting 
the  rate,  B  entered  into  an  engage- 
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ment  to  pay  to  A  the  same  sum  an- 
nually as  might  be  decreed  by  the 
Ck>urt  to  otheT  annuitants  under  si- 
milar circumstances.  Held,  that  the 
engagement  was  binding  on  J9,  from 
the  date  of  the  execution  of  the  en- 
gaj^ement,  but  that  it  was  not  to  have 
reference  to  previous  balances,  the  en- 
gagement not  containing  any  retro- 
spective provision.  Rajah  Oreesh 
Chund  Roy  v.  Omeshchunder  Roy 
and  others.  26th  May  1813.  2  S. 
D.  A.  Rep.  62.— Fombelle  &  Stuart. 

3.  A  judicial  order  for  the  pay- 
ment of  a  monthly  stipend  to  a  cer- 
tain individual  is  not  held  to  entitle 
his  heirs  to  claim  it  after  his  death. 
Tohfa  Dibia  v.  Pirthu  Chund  Rai, 
20th  Jan.  1822.  3  S.  D.  A.  Rep. 
134. — Goad  &  Dorin. 

4.  It  was  held,  that  the  gift  of  an 
annuity  made  by  a  ZaviindaVf  during 
his  lifetime,  to  a  younger  son,  in  lieu 
of  his  share  of  the  ZaminddH,  is  he- 
reditable.  Rajah  Geereeschunder  Rai 
V.  Rajcth  Oomesh  Chundur  Rat, 
29th  Jan.  1829.  4  S.  D.  A.  Rep. 
328.— Rattrav. 


W   --V  ^      -^       •fc'\. 


ANUMATI    PATRA.  — See  Ac- 
Tiox,  19;  Adoption,  'passim. 


ANSWER.— See  Practice,  124  et 

seq. 
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APOSTACY.  — See  Arbitration, 
6;  Inhbritance,  314  a. 
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APPEAL. 

I.  Powers  op  the  Judicial  Com- 

MITTSE^pTHE  PrIVT  COUN- 
CIL.       ^ 

1.  GeTieraUy,  1. 

2.  In    Criminal  Cases.  —  See 

Criminal  Law,  1, 1  a, 

II.  From  the  Supreme  Courts. 

1.  When  allowed,  6. 

2.  Petition  of  Appeal,  26. 


3.  Security,  30. 

4.  Time  for  Appeal,  37. 

5.  Restoration  of  Appeal,  46. 

6.  Practice  in' Appeals,  48. 

7.  Costs    in    Appeals.  — '  See 

Costs,  passim,, 

8.  Criminal  Appeals. — iSec  Cri- 

minal Law,  45  et  seq. 

III.  From  the  Courts  of  the  Ho- 
nourable Company. 

1.  When  allowed,  59. 

2.  Security,  85.  • 

3.  Tims  for  Appeal,  87. 

4.  Who  may  defend,  91. 

5.  Appeal  by  a  Pauper,  95. 

6.  Dismissal  of  Appeal,  99. 

7.  Restoration  of  Appeal,  102. 

8.  Practice  in  Appeals,  103. 

9.  Criminal  Appeals. — iSee  Cri- 

minal Law,  71,  72. 
10.  Costs    in    Appeals.  —  See 

Costs,  passim. 
11.  Evidence  in  Appeals, — See 

Evidence,  163  et  seq. 

I.  Powers  of  the  Judicial  Com- 
mittee OP  the  Privy  Council. 

1.  Generally. 

1.  Memorials  to  the  King  in  Coun- 
cil,  complaining  of,   and  appealing 
against,  a  scheme  for  the  distribution 
of  part  of  the  booty  taken  in  the 
Dafakin,  which  had  been  approved 
of  by  the  Lords  Commissioners  of 
the  Treasury,  having  been  referred  to 
a  Committee  of  Council,  they,  with- 
out hearing  the  memorialists  upon 
the  merits  of  their  cases,  advised  His 
Majesty  to  refer  the  consideration  of 
them  to  the  Lords  Commissioners  of 
the  Treasury.     Case  of  the  Army  of 
the  Deccan.    10th  Julv  1833.     2 
Knapp,  103. 

2.  Semble,  That  the  Judicial  Com- 
mittee of  the  Privy  Council  will  not 
exercise  jurisdiction  as  a  Court  of 
Appeal  from  the  decisions  of  the 
Lords  Commissioners  of  the  Trea- 
sury, as  to  grants  by  the  Crown  of 
property  accruing  to  it  by  virtue  of 
its  prerogative.     lb. 
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3.  Semble,  The  Judicial  Commit- 
tee of  the  Privy  Council  will  not  en- 
tertain an  appeal  merely  for  costs. 
Mt.  Keemee  Baee  y.  Latchman-das 
NarratTirdas,  5th  Dec.  1837.  1 
Moore  Ind.  App.  470. 

4.  Semble,  Where  a  matter  which 
is  not  strictly  an  appealable  grievance 
has  been  referred  by  Her  Majesty  to 
the  Judicial  Committee,  their  Lord- 
ships may,  under  the  reservations 
contained  in  the  3d  and  4th  WiU.  IV. 
c.  41.,  advise  Her  Majesty  to  grant 
the  petitioner  leave  to  appeal,  mor- 
qan  v.  Leech,  12th  Feb.  1841.  3 
Moore,  368.  2  Moore  Ind.  App. 
428. 


II.  From  the  Supreme  Courts. 

1.  When  allowed. 

5.  Dictum  of  Impey,  C.  J. — The 
defendant,  by  consent,  may  relinquish 
the  right  to  appeal ;  and  on  an  appeal 
the  rule  far  judgment^  as  of  a  time 
passed  by  consent,  would  be  sent  with 
the  judgment,  and  would  have  the 
same  operation  as  a  consent  not  to 
move  in  arrest  of  judgment.  If  par- 
ties here  would,  by  consent,  preclude 
themselves  from  an  appeal,  we  should, 
on  that  consent,  refuse  their  petition 
of  appeal.  Madacaunt  Oose  v.  6rwn- 
gagovind  and  another.  Hyde's  Notes. 
10th  Feb.  1778.  Sm.R.31.  Mor.47. 

6.  An  appeal  against  a  nonsuit  will 
be  allowed,  even  where  its  utility  is 
questionable.  Lyon  v.  Chaund  Sol- 
dar,  Hyde's  Notes.  11th  June  1782. 
Mor.  47. 

7.  An  appeal  will  be  allowed  against 
an  order  on  the  equity  side  of  the 
Court  discharging  an  order  .nin  for 
confirming  an  award.  Rajah  Mamlo- 
chun  Hoy  v.  Bulram  Ghose,  Hyde's 
Notes.  Chamb.  Notes.  24th  Jan. 
1785.     Sm.  R.63.     Mor.  49. 

8.  An  appeal  was  allowed  against 
an  interlocutory  order  in  equity  over- 
ruling   a    plea.^      The    East-India 


*  In  this  case  Chambers,  C.  J.,  observed, 


Company  v.  Barton  and  others. 
Chamb.  Notes,  14th  July  1788. 
Chamb.  Notes,  7th  Aug.  1788.  Sm. 
R.  64.     Mor.  51. 

9.  QtuBre,  Whether  a  mere  ques- 
tion of  costs  is  appealable  where  they 
exceed  1000  pagodas?  Same  y.  Same, 
Chamb.  Notes,  14th  July  1788. 
Mor.  51. 

10.  The  demand  in  the  bill  of  com- 
plaint was  for  a  sum  exceeding  lOOO 
pagodas,  claimed  on  a  promissory 
note;  and  the  defence  set  up  was, 
that  the  instrument  was  a  foi^ery. 
The  bill  was  disjnissed  with  costSj  on 
the  ground  of  insufficient  proofs  of 
jurisdiction;  but  because  it  did  not 
sufficiently  appear  that  the  taxed 
costs  would  amount  to  1000  pagodas, 
the  Court  refused  to  allow  an  ap- 
peal.^ Ram4:ant  Y.Scott  and  another. 
Hyde's  Notes,  4th  Feb.  1784.  Sm. 
R.  62.     Mor.  52,  note. 

11.  An  issue  had  been  directed  to 
be  tried  at  law  from  the  equity  side 
of  the  Court,  in  which  issue  the  de- 
fendant in  equity  was  the  plaintiff  at 
law,  and  at  the  trial  was  nonsuited. 
An  application  was  afterwards  made, 
both  on  the  plea  and  equity  side,  to 
set  aside  the  nonsuit,  and  grant  a  new 
tiial,  which  was  refused.  The  plain- 
tiff then  presented  his  petition  of  ap- 


that  "it  did  not  foUow  as  a  consequence  of 
this  decision  that  every  order  in  an  eqoity 
cause  might  be  the  subject  of  an  appeal ; 
for  if,  upon  an  order  for  mrther  time  to  an- 
swer, or  like  order  being  made,  an  advocate 
were  to  present  an  appeal  agunst  it,  he 
should  consider  it  as  trimng  with  justice  and 
with  the  Court ;  but  that  he  thought  an  ap- 
peal would  lie  from  any  interlocutory  order 
in  equity,  by  which  the  final  determination 
of  the  suit  might  be  materially  aifected.*' 
In  the  argument  of  this  case  the  question 
was  raised,  as  to  whether  a  mere  question  of 
costM  is  appealable ;  bi^the  point  was  not 
decided  by  the  judgmMI  which  was  given 
on  the  ground,  that,  as  the  plea  went  to  the 
merits  generally,  the  "  matter  in  dispute  " 
was,  in  fact,  the  whole  subject  matter  of  the 
suit 

^  It  seems  that  this  appeal  ought  to  have 
been  allowed,  as  the  dismissal  of  the  bill 
determined  the  whole  suit,  and,  besides  the 
costs,  a  sum  far  beyond  the  limited  amount 
was  in  dispute. 
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peal  against  the  nonsait,  and  also 
against  the  order  refusing  the  new 
trial.  The  appeal  was  allowed.^ 
Rogonauth  Chund  y.  Soroopchund 
Amy.  Chamb.  Notes,  14th  Feb. 
1797.    Sm.  R.  19.    Mor.  56. 

12.  It  was  held,  that  there  can  be 
no  appeal  to  the  King  in  Council 
irom  a  judgment  of  nonsuit,  where 
the  nonsuit  had  left  it  uncertain  what 
the  damages,  if  any,  ought  to  have 
been.  mandeviUe  y.  Hayes.  14th 
Dec.  1798.    1  Str.  1. 

13.  But  Strange,  R.,  thought  that 
it  would  be  different  in  an  action  of 
assumpsitf  or  the  like,  where  the 
yalue  of  the  matter  in  dispute  ap- 
pears by  reference  to  some  terttum 
quid,  as  a  note  of  hand,  or  a  balance 
of  an  account.     Tb. 

14.  A  special  appeal  upon  terms, 
howeyer,  may  be  admitted  by  the 
KincT  in  Council  under  the  Charter. 

15.  Held,  that  an  appeal  did  not 
lie  from  an  interlocutory  order,  under 
the  Charter  of  the  Court  of  the  Re- 
corder at  Madras ;  but  at  the  end  of 
the  caase  the  party  dissatisfied  with 
the  jndgment  might  object  to  any  order 
by  which  he  could  shew  that  he  had 
b€«i  finally  aggrieyed.*  Johnston  v. 
7%«  East'Imiia  Company.  May 
1799.     1  Str.  21. 

16.  Strange,  R.,  thought  that  under 
the  Bengal  Charter  of  the  Supreme 
Court,  an  appeal  would  lie  fi'om  any 
rule  or  order,  whether  interlocutory 


1  This  case  is  again  inserted  in  Chambers' 
Notes  (26th  Oct  1797),  where  it  is  said, 
"  This  petition,  entitled  an  amended  peti- 
tion of  appeal,  is  against  several  distinct  in- 
teriocotory  orders  and  decisions,  one  of  them 
made  veiy  long  after  the  rest,  and  only  one 
within  SIX  monthi|^preyious  to  its  being 
preferred  before  aJudge,  and  filed  by  his 
order  during  the  late  yacation."  But  see 
»0>a.  The  Mait-India  Company  v.  Syed 
AUy  Khan,   Case  18  et  seq, 

<  This  caae  was  decided  by  the  Court  of 
the  Recorder  at  Madras,  but  the  words  of 
the  Charter  of  that  Court,  and  upon  which 
the  decision  was  made,  remain  unaltered  in 
the  Charter  of  the  Supreme  Court.  And  see 
btfrn.  Case  23. 


or  final,  in  any  way  affecting  the 
suitor's  interest.     lb. 

17.  Obiter  dictunn,  an  appeal  against 
a  verdict  will  be  allowed,  the  verdict 
heing  given  in  an  issue,  and  the  appeal 
being  against  the  verdict  ordy.^ 
Woomeschunder  Paul  Chorvdry  v. 
Sreemutty  Woojulmoney  Dossee. 
24th  July  1826.    CI.  R.  1829, 172. 

18.  Semble,  That  an  appeal  from  a 
final  judgment  or  decree  will  not  open 
prior  interlocutory  decrees  or  orders, 
m  respect  of  which  the  time  for  ap- 
pealing has  elapsed.  The  JEast-India 
Company  v.  Syed  AUy  Khan.  14th 
July  1830.     1  Knapp,  331,  note. 

19.  Semble,  An  appeal  will  lie  from 
interlocutory  judgments  as  well  as 
from  final  ones.     lb. 

20.  Where  a  Court  below  has 
granted  leave  to  appeal  in  a  case  in 
which  they  were  not  authorised  by 
their  Charter  to  do  so,  it  is  not  suffi- 
cient for  the  appellant  to  present  the 
common  petition  of  appeal  to  the 
King  in  Council ;  but  a  special  appli- 
cation for  leave  to  appeal  must  be 
made  to  the  King  in  Council  under 
such  circumstances.     lb. 

21.  Where  a  party  has  lost  his  right 
of  appealing,  according  to  the  Charter 
of  a  Court  oelow,  through  the  erro- 


^  But  notwithstanding  this  case,  no  peti- 
tion of  appeal  can  be  allowed  against  a  ver- 
dict. The  appeal  is  directed  to  be  by  per- 
sons aggrieved  by  any  judgment,  decree, 
order,  or  rule  of  the  Court ;  words  which 
clearly  do  not  comprehend  the  mere  finding 
of  a  verdict,  whether  it  be  on  the  common- 
law  side  of  the  Court,  and  afterwards  to  be 
carried  into  effect  by  a  judgment,  or  (as 
in  the  above  case)  upon  an  issue  directed 
to  inform  the  Court  sitting  in  equity  what 
decree  or  order  it  is  to  pronounce.  It  is 
not  certain  that  the  judgment,  decree,  or 
order,  will  correspond  with  the  finding; 
but  if  it  should  do  so,  the  effect  of  an  appesd 
against  the  verdict  is  obtained  by  an  appeal 
against  the  judgment  or  order  founded  upon 
it ;  for  all  the  evidence  and  proceedings  had 
in  the  cause  appealed  are  to  be  transmitted 
to  the  Privy  Council,  and  they  have  therefore 
the  fullest  opportunity  of  deciding  on  the 
correctness  of  the  vercdct  Minute  relating 
to  appeals  filed  by  order  of  the  Court  20th 
Jan.  1836.  (Ryan,  C.  J.,  Grant  and  Malkin, 
Js.)    Mor.  62. 
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neous  construction  of  it  by  the  Court, 
the  Judicial  Committee  of  the  Privy 
Council  will,  upon  a  special  petition, 
grant  such  party  leave  to  appeal.  Tb, 

22.  Upon  an  issue  at  law  directed 
from  the  equity  side  of  the  Court  a 
verdict  had  been  found  for  the  defen- 
dant, and  the  plaintiff  having  first 
applied  (on  the  equity  side)  for  a  new 
trial,  which  was  refused,  obtained  an 
order  nisi  that  her  petition  of  appeal 
against  the  order  refusing  a  new  trial 
be  allowed.^  Sreemutty  Sehoosobndery 
Dossee  v.  Sreemutty  Comulmoney 
Dossee,  28th  March  1839.  Mor.  6b. 

23.  Theright  of  appeal  given  by  the 
Charters  of  Bengal,  Madras,  and  Bom- 
bay, is  not  confined  to  cases  where  a 
right  or  duty  is  finally  decided,  but 
includes  interlocutory  judgments,  de- 
crees, or  decretal  orders.  Such  appeal 
does  not,  however,  extend  to  the  find- 
ing of  a  jury  upon  issues  directed 
from  the  equity  side  of  the  Court ;  no 
motion  for  a  new  trial  having  been 
made,  nor  exceptions  taken  to  the 
Master's  report  founded  upon  the 
verdicts  in  such  issues.^  Natkoohhoy 
Rarndass  v.  Mooljee  Madowdass  and 
otfters.  7th  Feb.  1840.  3  Moore,  87. 
2  Moore  Ind.  App.  169. 

24.  jDic<wmofPeel,C.  J.---"There 
is  no  doubt  that  an  order  or  judgment 
on  consent  cannot  be  appealed  from, 
not  coming  under  the  class  of  orders 
by  which  the  party  against  whom  it 
is  made  can  be  said  to  be  aggrieved. 


_  _w 

Rogoher  Dyal  v.  The  East-Indm 
Company.  6th  Feb.  1840.  1  Fulton, 
146. 

25.  A  party  in  contempt  may  be 
heard  when  praying  leave  to  appeal. 
Sreemutty  Ranee  Hurrosoondry  Dos- 
see V.  Cowar  Kistonauth  Roy  and 
others.  27th  Oct.  1842.  1  Fulton,  85. 


1  In  this  case  Ryan,  C.  J.,  observed, "  This 
Court  has  decided,  that  no  appeal  against  a 
verdict  shall  be  allowed ;  and  we  still  adhere 
to  that  determination.  But  we  are  not  dis- 
posed to  extend  the  doctrine  to  the  present 
case.  The  doctrine  itself,  however,  we  still 
uphold ;  and  it  is  observable  that  it  dc^  not 
overrule  any.express  decision  of  the  Court, 
for  the  opinion  expressed  in  Woofneschunder 
Paid  Ckoicdry  t.  WoqjtUmoney  Dossee  was 
merely  an  obiter  dictum,  the  order  having 
been,  in  fact,  upon  other  grounds,  dis- 
charged. The  power  of  appeal  is  given  as 
a  privilege,  and  ought  to  be  construed  libe- 
rally.*' 

2  It  seems  that  the  word  "  determination," 
in  the  Charters  of  Madras  and  Bombay,  is 
equivalent  to  the  "  decree  or  decretal  order  " 
of  the  Bengal  Charter. 


2.  Petition  of  Appeal. 

26.  Where  a  petition  of  appeal  con- 
tained a  summary  of  the  arguments 
on  the  part  of  the  plamtiff,  because 
the  Charter  requires  the  reasons  for 
the  appeal  to  be  set  forth  in  the  peti- 
tion, Impey,  C.  J.,  said,  "  it  was 
not  drawn  in  a  clerk-like  manner,  for 
it  ought  to  have  stated  the  points 
only,  and  not  the  reasoning,  as  this 
petition  did/'  Commaul  ud  deen 
Alii  Khan  v.  Goring  and  others. 
Hyde's  Notes,  2l8t  March  1777. 
Mor.  63,  note. 

27.  The  Court  will  not  refuse  to 
receive  a  petition  of  appeal  though  it 
contain  passages  not  strictly  true,  or 
contrary  to  uie  evidence;  but  the 
Court  will  direct  the  defendant's 
counsel  to  correct  such  passages. 
Prawnkissen  Sing  v.  Baranassy  Gose, 
Chamb.  Notes,  26th  March  1787. 
Mor.  63,  note. 

28.  A  petition  of  appeal  contain- 
ing matter  considered  by  the  Court 
as  impertinent  and  improper  (such  as 
the  names  and  arguments  of  coun- 
sel, the  judgment,  and  that,  too,  in- 
correctly taken  of  the  Judges,  .&c.), 
the  Court  desired  the  advocate  who 
signed  it  to  correct  it,  and  tender  it 
again  to  the  Court.  Manickchund 
Mahajun  v.  Pott.  Chamb.  Notes, 
1st  Nov.  1796.   Sm.R.e9.   Mor.  63. 

28  a.  In  a  petition  of  appeal^  a 
statement  of  the  Judge's  reason  was 
struck  out ;  but  the  Court  refused  to 
order  an  aJ£davit,  set  out  nearly  in 
h(Bc  verba,  in  the  body  of  the  petition, 
to  be  struck  out,  though  they  ex- 
pressed  their  disapprobation  of  it.' 


3  No  petition  of  appeal  ought  to  contain 
any  statement   of  obsenratioDS   made    by 
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Ldl}ee  Mull  v.  Rajchunder  Chow- 
dry.    26th  Nov.  1835.     Mor.61. 

29.  A  motion  on  the  equity  side 
that  the  petition  of  appeal  he  allowed 
should  be  for  an  order  nisij  and  not 
on  notice.  Comolmoney  I)ossee  v. 
SOooKxmdery  Dossee.  7th  May  1839. 
Mor.  294.  Badakisten  Mitter  v. 
The  Bank  of  Bengal  22d  July 
1839.    lb.  note. 


3.  Security. 

80.  Where  a  petition  of  appeal 
presented  on  behalf  of  the  defendant 
10  a  cause  has  been  filed  before  the 
issue  of  the  writ  of  execution,  motion 
must  be  made  on  the  other  side  that 
execution  do  issue ;  in  order  to  which, 
the  Court  will  require  the  plaintiff  to 
give  security  to  the  appellant  to  per- 
rorm  such  decree  as  the  King  in 
Council  shall  make  on  such  appeal, 
and  also  to  refund  tiie  amount  of  the 
judgment,  with  interest  and  costs,  in 
case  the  judgment  should  be  re- 
versed. A^iemander  v.  WaUon.  6th 
March  1787.    Sm.  R.  66. 

31.  An  appellant  in  whose  favour 
a  decree  had  been  made,  but  with 
which  he  was  dissatisfied,  was  or- 
dered  to  give  security  in  double  the 
amount  oi  the  decree  and  costs  in 
the  Supreme  Court,  as  well  as  for  the 
costs  on  the  appe&l.  Bebh  v.  Mor- 
gan. Chamb.  Wotes,  28th  Jan.  1790. 
Mor.  63. 

32.  In  all  cases  the  appellant  should 
enter  into  the  securities  before  moving 
that  the  petition  of  appeal  be  allowed, 
and  a  certificate  thereof  should  form 
part  of  the  grounds  of  the  motion. 
LoUjee  Muu\.  Rajchunder  Chow- 
dry.    26th  Nov.  1835.     Mor.61. 

33.  A  mercantile  firm  will  be  con- 


sidered  as  a  good  security  in  appeal 
cases;  and  however  numerous  the 
partners  may  be,  they  will  be  consi- 
dered as  constituting  but  one  secu- 
rity. Rajkistno  Bonneryee  and 
others  v.  Tan*aney  Chum  Bonnerjee 
and  others.  7th  March  1839. 
Mor.  64. 

34.  As  a  general  rule,  when  the 
property  exceeds  one  lac  of  rupees, 
the  Master  should  require  distinct 
and  independent  securities  for  each 
lac.»    n. 

36.  The  security  required  from 
the  respondent  when  the  decree  is  or- 
dered to  be  executed  must  be  applied 
for  before  the  allowance  of  the  appeal. 
Bissumber  Seal  v.  Ramdhone  bon- 
nerjee and  another.  1st  Dec.  1841. 
1  Fulton,  32. 

36.  When  the  jud^ent  of  the 
Court  has  been  satisfied  by  the  act  of 
the  par^out  of  Court,  and  not  by 
virtue  of  any  direction  of  the  Court, 
no  order  for  security  for  the  perfor- 
mance of  the  decree  of  the  Privy 
Council  can  be  made.  Ragober 
Dyal  and  others  v.  The  East-India 
Company.  6th  Feb.  1843.  1  Fulton, 
146. 


Judges ;  aod  if  these  are  stated,  it  is  com- 
petent for  the  Court  to  reform  the  petition, 
nydirectinsr  the  statement  to  be  omitted. 
It  is  desirable  that  Judges  should  exercise 
tbe  power  of  reforming  petitions  of  appeal 
themaelTes,  and  not  refer  them  to  the  Mas- 
ter for  impertinence.  Minute  relating  to 
appeals  filed  by  order  of  the  Supreme  C^urt 
St  Cdcotta,  20th  Jan.  1836.  (Byan,  C.  J., 
Grant  and  Malkin,  Js.)  Mor.  62. 
Vol,  I. 


4.  Time  for  Appeal. 

37.  It  was  held  to  be  doubtful 
whether  the  six  months,  the  time 
allowed  by  the  Charter  for  com- 
mencing an  appeal,  are  to  be  reckoned 
from  the  day  the  judgment  is  pro- 
nounced in  open  Court,  or  from  that 
on  which  it  is  completed  by  being 
entered  in  the  office  by  the  attorney 
of  the  successfiil  pirty.  Be  Castro 
and  others  v.  Po^c  and  others. 
Hyde's  Notes.  12th  July  1783.  Sm. 
R.  6t.   Mor.  48. 

38.  An  appeal  will  be  allowed  on 
the  same  day  that  the  petition  is  filed, 
in  order  to  save  the  six  months. 
Same  v.  Same.  Hyde's  Notes.  12th 
July  1783.      Doe  dem.  Ramrutton 

1  The  question  of  the  sufficiency  or  in- 
sufficiency of  the  security  was  held  by  Uie 
Privy  Council  to  be  entirely  a  question 
for  the  Court  below.  Cambernon  ▼.  Egroig- 
nard.    1  Knapp.  251. 

£ 


50 


[APPEAL.] 


Tagore  v.  Holme.  12th  July  1783. 
The  East-India  Company  v.  Bal- 
four} Hyde's  Notes.  2l8t  June 
1784.  DutteramTurrtffdar Y.Wat' 
son.'^  Hyde's  Notes.  25th  Oct.  1784. 
Sm.  R.  63.    Mor.  49. 

39.  The  legal  meaning  affixed  by 
the  Court  to  the  expression  "  six 
months  "  in  the  Charter,  limiting  the 
time  of  appeal,  wag,  that  they  were  to 
be  **  lunar  months,"  and  not  calen- 
dar months.  Calvin  and  others  v. 
Ball.  Chamb.  Notes.  6th  Mar. 
1798.     Sm.  R.  19.  71.     Mor.  56. 

40.  But  this  decision  was  after- 
wards oveiTuled,  and  the  "six 
months "  allowed  for  appealing  were 
held  to  be  "  calendar  "  and  not  **  lu- 
nar "  months.  Meed  v.-  Govindehund 
and  others.  June  1823.  CI.  R. 
1829.  172.  329.  Mor.  57.  Woo- 
meschunder  Paul  Chowdry  v.  Isser^ 
chunder  Paul  Chowdry.^  17th  July 
1828.    CI.  R.  1829.  ^.     Mor.  58. 

41.  If  the  appellant  should  suffer 
six  months  from  the  date  of  the  order 
allowing  the  appeal  to  elapse  yrithout 
taking  further  steps,  it  will  not  be 
held  sufficient  to  enable  the  respon- 
dent to  get  the  appeal  dismissed  for 
want  of  prosecution.  Woomeschun^ 
der  Paul  Chowdry  v.  Isserchunder 
Paul  Chowdry  and  others*  13th 
Feb.  1839.  CI.  R.  1834. 160.  Mor.  59. 


*  In  this  case  Hyde,  J.,  observed,  when  it 
was  moved  that  the  appeal  should  be  allow- 
ed : —  "  It  is  now  more  than  six  months  since 
the  decree  was  made  in  this  cause :  it  will 
therefore  be  necessary  to  transmit  with  the 
appeal  the  order  made  by  me  in  the  vacation, 
before  the  six  months  were  expired,  that 
the  appeal  should  be  received  and  filed." 

^  The  order  in  this  case  was  made  in  va- 
cation, a  few  days  before  the  six  mon1|||  ex- 
pired, in  order  to  save  the  time. 

3  In  the  former  of  these  two  cases  the 
time  was  held  to  run  from  the  "  signing," 
and  not  from  the  "  pronouncing  "  of  a  de- 
cree, and  that  the  day  of  signing  and  its 
corresponding  day  six  months  were  both 
inclusive.  In  the  latter  case,  however,  the 
Court  decided  that  the  time  runs  from  the 
day  of  "  pronouncing,"  according  to  the 
words  of  the  Charter,  and  not  from  the  day 
of  signing  ;  and  that  the  day  after  the  pro- 
nouncing of  the  decree  is  the  Jirst  day  to 
be  reckoned. — Mor. 


42.  Semble,  A  twelvemonth  is  suf- 
ficient,    lb. 

43.  The  time  is  to  be  reckoned, 
not  from  the  mere  filing  of  the  peti. 
tion,  but  from  the  date  of  the  order 
allowing  the  appeal.     lb. 

44.  if  a  petition  of  appeal  be  filed, 
it  will  be  held  good  ground  for  a  plea 
to  a  bill  of  review  filed  snbsequently 
to  the  petition,  and  the  bill  of  review 
must  be  dismissed.  Janokey  Doss 
and  others  v.  Bind/ibun  Boss  and 
others.    2  Nov.  1835.     Mor.  60. 

45.  The  motion  to  receive,  read,  and 
file  the  petition  of  appeal  is  a  sufii. 
cient  preferring  of  the  petition  within 
six  months.  Rogober  Byal  v.  East- 
India  Company.  6th  Feb.  1843.  1 
Fulton,  146. 


5.  Restoration  ofAppedL 

46.  Leave  was  given  to  restore  an 
appeal  dismissed  for  want  of  prose- 
cution, the  Court  below  having  con- 
solidated it  with  another  appeal  in 
the  same  cause,  which  was  sdll  pend- 
ing. Surroopchunder  Sircar  Cham- 
dry  V.  Ramrutton  Mullick.  10th 
Feb.  1837.  1  Moore,  404.  1  Moore 
Ind.  App.  358. 

47.  Leave  was  given  to  restore  an 
appeal  which  had  been  dismissed  for 
want  of  prosecution ;  the  appellant's 
agent,  though  instructed  to  prevent 
the  dismissal  of  the  appeal,  not 
having  received  the  transcript  until 
afi;er  the  expiration  of  a  year  and  a 
day  from  the  time  of  the  sdlowance  of 
the  appeal,  and  the  respondent  having 
in  consequence  thereof  obtained  an 
order  of  dismissal.  Sree  Mutty  Biss- 
nosoondery  Babee  v.  Rajah  Burro- 
dacaunt  Roy.  12th  Feb.  1839. 
3  Moore,  11.  2  Moore  Ind.  App. 
127. 


6.  Practice  in  Appeals. 

48.  The  certificates  of  the  copies 
of  the  proceedings  in  a  cause  to  be 
transmitted  for  an  appeal  only  require 
the  seal  of  the  Court,  and  not  the  sigxuu 
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tore  of  the  Judges.    Lyon  v.  Chaund 
Holdar.    Hyde's  Notes.    11th  June 

1782.  8m.  R.  61.    Mor.  47. 

49.  Before  a  petition  of  appeal  be 
filed^  there  must  be  a  certincate  of 
the  judgment  having  been  signed  in 
the  office.  De  Castro  v.  Page  and 
others.    Hyde's  Notes,     20th   Mar. 

1783.  Sm.  R.61.     Mor.  48. 

50.  The  Court  of  Appeal  will 
always  require  some  clear  distinct 
ground  of  error  to  be  pointed  out 
before  they  will  reverse  a  decision 
depending  upon  the  credibility  of 
evidence.  Where  the  question  is  a 
mere  question  of  fact,  the  Court  will 
adopt  the  course  of  adhering  to  the 
determination  of  the  Court  below  in 
whose  presence  the  whole  evidence 
was  given,  unless  the  case  be  so 
unsatisfactory  as  to  require  further 
explanation,  so  improbable  as  to  be 
manifestly  unworthy  of  credit,  or 
exhibit  circumstances  which  must 
convince  any  impartial  and  judicious 
mind  of  its  untruth.  Baboo  Ulruck 
Sing  V.  JBeny  Persaud.  11th  Feb. 
1834.    2Knapp,265.    Mor.  60. 

51.  Held,  that  in  all  cases  on  the 
meaning  of  the  words  of  the  Charter, 
the  security  for  costs  shotdd  be  entered 
into  by  the  appellant  before  moving  to 
allow  the  appeal,  and  that  a  certificate 
thereof  should  form  part  of  the  grounds 
of  the  rule  nisi  why  the  petition  of  ap- 
peal should  be  allowed.  A  statement 
of  the  Judge's  reasons  was  struck  out, 
but  the  Court  refused  to  order  an 
affidavit  set  out  nearly  in  htec  verba 
in  the  body  of  the  petition  to  be 
struck  out,  though  they  disapproved 
of  it  LoUjee  MuU  v.  Majckunder 
Chomdry.  26th  Nov.  1836.  Clarke's 
Notes,  115. 

52.  Motion  to  allow  a  petition  of 
appeal  should  be  for  an  order  nm, 
ana  not  upon  notice.  Comulmoney 
Dossee  v.  Sibosoondery  Dossee.  7th 
Mar.  1839.     Barwell^s  Notes,  14. 

53.  But  it  was  upon  notice  in  the 
case  of  Joymcney  Dossee*  Barwell's 
Notes,  14. 

54.  In  appeals  to  England  three 
motions  only  are  requisite,  viz.  Ist. 


That  the  petition  of  appeal  be  re* 
ceived,  filed,  and  read.  2d.  That 
recognizances  be  entered  into,  or  de- 
posit made.  3d.  That  the  petition 
be  allowed.  Sreemutty  Ranee  Hur^ 
rosoondry  Dossee  v.  Cowar  Kiste- 
nauth  May.  20th  June  1842.  1 
Fulton,  10. 

66,  After  an  application  to  the 
Court  for  the  allowance  of  a  petition 
of  appeal  has  been  wholly  remsed,  if 
the  appeal  be  persevered  in,  a  fresh 
petition  must  be  preferred  within  six 
months  from  the  date  of  the  order 
appealed  against^  but  otherwise  if  the 
application  be  only  delayed,  as  for 
want  of  security  for  costs  having 
been  given.  Same  v.  Same*  10th 
April  1843.    1  Fulton,  205. 

56.  Semble,  After  a  petition  of 
appeal  has  been  filed,  the  rule  for 
execution  should  be  nisi  in  the  first 
instance.  Remfry  v.  Comie.  6th 
Mar.  1844.    1  Fulton,  446. 

57.  Pending  an  appeal,  the  Court 
has  a  discretionary  power  to  allow 
execution  to  issue,  or  otherwise.  lb, 

58.  The  circumstance  of  an  appeal 
being  bon&fde  is  not  sufficient  to  in- 
duce the  Court  to  stay  proceedings. 
lb. 

58  a.  The  Court  will  not  allow  an 
appellant  to  deposit  Company's  pa- 
per in  lieu  of  giving  the  respondent 
his  execution,  upon  the  suggestion 
that  the  sureties  may  leave  the  juris- 
diction, the  Charter  conferring  no 
such  power.     lb. 


III.  From  the  Courts  of  the  Ho- 
nourable COUPANT. 

•  

1.  When  allowed. 

59.  In  an  appeal  to  the  Sudder 
Dewanny  Adawlut  against  the  de- 
cision of  a  Provincisd  Court,  under 
Sec.  8  of  Reg.  III.  of  1801 ;  it  ap- 
pearing  that  the  Zillah  Judge  had 
dismissed,  on  default  of  prosecution 
by  the  appellant,  an  appeal  from  a 
decision  of  tiie  Zillah  Register,  and 
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that  the  Provincial  Courts  after  hear- 
ing both  parties  for  and  against  that 
dismissal^  had  approved  and  confirm- 
ed it,  the  Court  of  Sudder  Dewanny 
Adawlut  did  not  consider  a  farther 
appeal  within  the  intent  of  the  Section 
and  Regulation  quoted.^  Ram  Pur- 
Baud  £usker  and  anotlier  v.  Ram 
Soonder  Ohose.  90th  Jan.  1809.  S. 
D.  A.  Rep.  Vol.  I.  269.— Harington 
&  Fombelle. 

60.  By  Sec.  8.  of  Reg.  V.  of 
1793,*  an  appeal  from  a  decision  on 
the  award  or  arbitrators  may  be  ad- 
mitted, without,  in  the  first  mstance, 
requiring  proof  of  their  corruption  or 
partiality.  Debeepursfuid  Sein  v. 
Indurjeet  Sein  and  others.  19th 
May  1809.  1  S.  D.  A.  Rep.  288. 
— Harington  &  Stuart. 

61.  A  judraient  in  a  suit,  brought 
on  the  behalf  of  the  appellants  by 
one  not  duly  authorised  on  their  part, 
was  held  not  to  bar  the  appellant's 
right  of  action.  Rajah  Juisheenath 
Mai  and  others  v.  Nuwah  Dilawur 
Jung.  12th  May  1812.  2  S.  D.  A. 
Rep.  14. — Harmffton  &  Fombelle. 

62.  It  was  held,  that  an  appeal 
from  a  nonsuit,  on  the  ground  of 
former  judgments,  the  merits  of  the 
cause  not  naving  been  investigated, 
should,  under  the  spirit  of  Sec.  8.  of 
Reg.  II.  of  1801 S  be  admitted  as 
summary.  No  institution  fee  was 
therefore  required  from  the  appel- 
lants,    lb. 

63.  Where  a  decree  had  been  given 
against  the  appellant  in  the  Zillah 
(jourt,  by  a  summary  decision,  passed 
under  the  provisions  of  Reg.  XLIX. 


1  This  case  is  reported  as  relating  to  a 
construction,  not  generally  understood,  of 
Sec.  8.  of  Reg.  II.  of  1801,  which  is 
equally  applicable  to  Sec.  9.  of  that  Reg., 
providing  lor  an  appeal  to  the  Provincial 
Courts  in  cases  of  dismissal  on  default  by 
the  Zillah  and  City  Courts.  These  Sec- 
tions have,  indeed,  been  rescinded  by  the 
first  clause  of  Sec  3.  of  Reg.  XXVL  of 
1814;  but  similar  provisions  are  still  in 
force  under  the  second  and  third  clauses  of 
the  Section  last  mentioned. 

>  Sec.  8.  of  Reg.  V.  of  1793  was  rescinded 
by  Sec.  5.  of  Reg.  II.  of  1798. 

3  See  note  1,  supra. 


of  1793^;    and  the  appellant  peti- 
tioned the  Provincial  Court  to  admit 
an  appeal  from  that  decision,  on  the 
ground  that  the  Regulation  above 
mentioned  was  not  relevant  to   his 
case,  and  such  petition  had  been  re- 
jected  by  the  Provincial  Court;    it 
was  held  by  the  Sudder  Dewanny 
Adawlut,  that  as  the  appellant's  peti- 
tion of  appeal  to  the  Provincial  Court 
contained  an  express  claim  to  appeal 
on  the  ground  of  the  irrelevancy  of 
the  Regulation,  it  was  clearly  their 
duty  to  admit  an  appeal,  and  investi- 
gate that  point  under  the  provisions 
of  Sec.  7.  of  Reff.  V.  of  1798 ;   and 
the  Court  accor£ngly  passed  an  or- 
der,  directing  the  Provincial  Court 
to  receive  the  appeal,  and  proceed  to 
investigate  the  appellant's  objections. 
Lukkun  Manih  Rai  v.  Mt  Roohnee. 
10th  Sept.  1812.  2  S.  D.  A.  Rep.  99. 
— Fombelle  &  Stuart 

64.  It  was  held,  that,  according  to 
the  provisions  of  Sec.  2.  of  K^. 
XXVI.  of  1814%  a  special  appeu 
cannot  be  granted  from  a  decree,  on 
the  ground  of  its  awarding  to  an  auc- 
tion purchaser  possession  of  certain 
lands,  which  lands,  not  being  specified 
among  the  auction  papers  and  in  the 
plaint  under  the  designation  given  to 
them  in  the  decree,  were  apparently 
different  from  those  claimed ;  but  it 
was  held,  that  this  was  sufficient 
ground  for  recommending  a  review 
of  judgment ;  and  the  appellants  were 
directed  by  the  Court  to  present  a 
petition  for  a  review  in  toe  mode 
prescribed  by  CI.  2.  of  Sec  4.  of 
Reg.  XXVI.  of  1814.  Shaum  Bee- 
bee  and  others  v.  SonaooUa.  4th 
April  1816.  2  S.  D.  A.  Rep.  176. 
—Ker. 

65.  The  appellants  were  adjudged 
by  the  Provincial  Court  to  pay  a 
debt  borrowed  by  their  brother,  on 
the  gi'ound  of  the  family  having  been 
undivided,  and  of  the  money  having 


*  Rescinded  by  Act  IV.  of  1840. 

6  Revived  by  CI.  2.  of  Sec.  4.  of  Reg.  II, 
of  1825.  CI.  7.  of  Sec.  2.  of  Reg.  XXVI.  of 
1814  has  been  rescinded  by  Act  I.  of  1846. 
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been  applied  for  the  benefit  of  the 
family  generally ;  but  the  decree  al- 
lowed  them,  at  the  same  time,  to  sue 
for  the  recovery  of  the  sum  so  ad- 
judged from  the  estate  of  their  bro- 
ther. A  special  appeal  was  admitted 
against  this  part  of  the  decree  as  in- 
consistent, and  so  much  of  the  decree 
as  gave  this  option  was  annulled  by 
the  Sudder  Dewanny  Adawlut.  Nub 
Koomar  Chowdry  and 'another  v. 
Jye  Deo  Nundee,  14th  Aug.  1817. 
2  8.  D.  A.  Rep.  247.  —  Ker  &  Os- 
wald. 

66.  Where  the  Provincial  Court 
had  nonsuited  the  appellants  for  hav- 
ing sued  only  for  a  part  of  their 
claim,  the  Sudder  Dewanny  Adawlut 
allowed  a  summary  appeal  from  that 
decision,  and  directed  the  Provincial 
Court  to  re-admit  the  suit,  and  allow 
the  appellants  to  pay  the  institution 
fee  on  the  remainder  of  their  claim, 
and  to  amend  their  plaint  in  confor- 
mity with  Sec.  4.  of  Reg.  lY-  of 
17{fe.  Neel  Kaunt  OJiose  and  ano- 
ther V.  Sassee  Munnee  Dassee.  9th 
April  1819.  2  S.  D.  A.  Rep.  293. 
—Fendall  &  Goad. 

67.  An  order  by  a  Zillah  Judge 
for  the  execution  of  a  private  award 
by  arbitrators  is  not  appealable.  Ram 
Surrun  v.  Saboodka  Misser,  8th 
Jan.  1820.  3  S.  D.  A.  Rep.  4.  — 
Rees  &  Goad. 

68.  The  Sudder  Dewanny  Adawlut 
passed  an  order  admitting  an  appeal, 
and  directing  the  prosecution  of  a  suit 
which  had  been  compromised  in  the 
Provincial  Court  ten  years  previ- 
ously, on  its  being  proved  that  the 
parties  who  compromised  the  suit 
were  incompetent  to  do  so.  Kamla 
Kaunt  Chuherhutty  v.  Oooroo  Oo- 
vind  Chomdree.  22d  Aug.  1822.  4 
8.  D.  A.  Rep,  322.  —  C.  Smith  & 
Dorin. 

09.  Where  judgment  is  given 
against  two  persons  jointly,  one  of 
mem.  is  not  competent  to  appeal  seve- 
rally for  the  reversal  of  hau  the  de- 
cree; nor  can  half  a  judgment  be 
applied  from  when  given  against 
one  individual.    Roshun  Khatoon  v. 


Jan  Khatoon.    10th  Nov.  1824.    3 
S.  D.  A.  Rey .  414.— Smith. 

70.  A  special  appeal  was  admitted, 
on  the  ground  of  deficient  investiga- 
tion which  appeared  from  the  deci- 
sion of  the  Lower  Courts.  Karta 
Das  MaJiunt  v.  Lehhraj  and  others. 
16th  March  1825.  5  S.  D.  A.  Rep. 
266.— C.  Smith  &  Ahmuty. 

71.  A  special  appeal  was  held  to 
be  admissible  on  review,  on  the 
ground  of  the  conflict  of  two  or- 
ders of  the  Sudder  Dewannv  Adaw- 
lut ;  viz.  a  prior  order  disalfowing  a 
special  appeal,,  and  judgment  on  a 
regular  appeal,  from  the  decree  of  a 
Provincial  Court  in  another  suit,  in 
which  the  same  fact  was  at  issue. 
Kali  Parshad  Ray  v.  Meirs  ofKhela 
Ram  Mukhopadhya.  30tn  April 
1827.  6  S.  D.  A.  Rep.  207.— Ley- 
cester  &;  Ross. 

72.  A  special  appeal  was  admitted, 
because  the  order  of  the  Zillah  Jud^e, 
imposing  a  fine  of  Rs.  100  on  me 
appellant  for  the  temerity  of  his  de- 
fence, was  unjust,  and  contrary  to 
judicial  pi*actice.  Ray  Radha  Go- 
mnd  Singh  v.  Oorachandra  Oosain. 
12th  July  1830.  5  S.  D.  A.  Rep. 
290.— Tumbull  &  Rattray. 

73.  The  Sudder  Dewanny  Adaw- 
lut  admitted  a  special  appeal,  per- 
ceiving reason  to  doubt  the  accurate 
finding  of  a  fact  operating  a  le^l 
forfeiture.  At  the  same  time  the 
Court  ruled,  that  this  case  should 
not  be  received  as  a  precedent,  autho- 
rising any  departure  from  the  rules 
for  the  admission  of  special  appeals, 
of  which  observance  is  directed  by 
CI.  2.  of  Sec.  4.  of  Reg.  II.  of  1826. 
Sri  Nath  MaUik  Y.Abhai  Charqn 
Nandu  20th  Dec.  1830.  5S.D.A. 
Rep.  79.— C.  Smith  &  Roes. 

74.  Where  a  course  of  procedure 
required  by  the  Courts  to  be  observed 
in  cases  in  which  the  plaintiff  asserts 
that  the  rule  of  limitation  under  Sec. 
14.  of  Reg.  III.  of  1795^  was  within 
the  exception   established  by  Reg. 

>  Rescinded  by  Sec.  2.  of  Reg.  IX.  of 
1810. 
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II.  of  1805,  that  fraud  is  a  bar  to 
limitation,  had  not  been  observed; 
the  Court  admitted  a  special  appeal, 
judging  that,  on  that  account,  the 
case  merited  further  deliberation  and 
consideration.  Pran  Krishn  Neogi 
and  another  v.  Sadr-ud-din  Chau- 
dhari.  19th  July  1831.  5S.D.A. 
Rep.  323. — Sealy  &  Ross. 

75.  Two  Judges  of  the  Sudder 
Dewanny  Adawlut  admitted  a  special 
appeal,  because  the  Lower  Courts 
had  decided  the  case,  in  which  a 
question  of  Hindu  law  was  involved, 
without  reference  to  the  Law  Officer, 
such  a  course  being  contrary  to  the 
Regulations  and  practice.  Kripa 
Sindhu  Patjoshi  and  others  v.  Kan- 
haya  Acharya,  9th  Feb.  1832.  5 
S.  ^.  A.  Rep.  335.  —  Rattray  & 
Sealy. 

76.  In  an  action  to  recover  on  a  con- 
ditional sale,  the  plaintiff  succeeded  in 
the  Lower  Courts,  on  the  ground  that 
the  sale  had  become  absolute  by  default 
of  the  vendor  to  repay  all  within  the 
legal  time,  the  vendee  having  received 
rent  from  the  sold  property,  and  having 
continued  to  receive  partial  payments 
after  default,  and  the  vendor  having 
deposited  in  Court  a  sum  as  balance 
due  to  the  vendee.  A  special  appeal 
was  admitted,  because  the  Lower 
Courts  had  not  inquired  into  the  state 
of  account  between  the  parties  after 
bringing  to  the  credit  of  the  defendant 
the  sums  received  by  the  plaintiff, 
nor  as  to  the  disputed  service  of  no- 
tice under  Sec,  8.  of  Reg.  XVII.  of 
1806  on  the  vendor.  Parasnath 
Chatidhuri  v.  Lata  Bihari  LaL  8th 
March  1832.  6  S.  D.  A.  Rep.  346. 
— 7R0SS  &  Rattray. 

77.  A  special  appeal  was  admitted 
from  a  doubt  whether,  in  a  case  in 
which  an  Ameen  not  having  been 
sworn  previous  to  deputation  under 
Sec.  17.  of  Reg.  IV.  of  1793,  the 
defect  was  cured  by  his  being  sub- 
sequently sworn  to  his  report.  Shah 
Nawaz  Khan  v.  Clement.  10th  Jan. 
1833.  5  S,  D.  A.  Rep.  261.— Turn- 
bull  &  Leycester. 

78.  A  judgment  creditor,  who  had 


intervened,  in  a  case  in  which  his 
debtor  was  defendant,  to  assert  the 
latter's  right,  and  the  liability  of  the 
contested  property  to  satisfy  his  claim, 
was  allowed  to  appeal  from  the  judg- 
ments of  the  lower  Courts,  which 
diminished  the  solvency  of  his  debtor. 
Imdad  AH  v.  Kadir  Buksh  and 
others.  24th  April  1833.  5  S.  D. 
A.  Rep.  296. — Leycester  &  Ross. 

79.  Where  judgment  creditors  had 
intervened  in  an  action  for  foreclosure 
of  a  mortgage,  in  which  their  debtor 
was  defendant,  their  interest  was  held 
to  entitle  them  to  appeal  from  a  judg- 
ment which  tended  to  bar  their  right 
of  execution  against  the  real  property 
of  their  debtor.  Ram  Buttun  Boy 
and  others  v.  Sumboochunder  Boy 
and  others.  20th  May  1841.  7  S. 
D.  A.  Rep.  32. — Lee  Warner  &  Reid. 

80.  Pending  an  appeal  to  the  Sud- 
der Dewanny  Adawlut,  in  a  case  in 
which  the  claim  was  founded  on  pe- 
culiaiP  family  usage,  the  claimant  died, 
and  a  party  stating  himself  to  hwe 
the  next  best  title  to  the  property  ap- 
plied for  permission  to  carry  on  the 
appeal ;  the  application  was  refused, 
and  the  applicant  referred  to  a  sepa- 
rate action,  as  no  decree  could  be 
passed  in  his  favour  on  the  plaint  of 
the  party  who  originally  claimed  un- 
der the  special  usage.  Loll  Munnee 
Koonwaree  and  others  v.  Bqjah  Nenv- 
yenerain  and  another.     16th  April 

1839.  6  S.  D.  A.  Rep.  255.— Tucker 
&  Rattray. 

81.  The  plaintiff  having  failed  to 
appear  in  the  Court  of  original  juris- 
diction, and  having  shewn  no  reason 
for  the  default,  the  Court  will  not 
entertain  his  appeal,  or  enter  into  his 
objections  to  the  claim.  Mqfeezood- 
deen  v.  Bam  Buttun  Boy.  6th  June 

1840.  6  S.  D.  A.  Rep.  280.~D.  C, 
Smyth. 

82.  Held,  upon  a  petition  for  leave 
to  appeal  from  an  interlocutory  order 
to  the  Queen  in  Council,  that  no  ap- 
peal could  be  allowed,  except  from  a 
"decree,  judgment,  or  decretal  or- 
der," having  the  effect  of  a  definitive 
judgment  in  a  regular  case.     Sayyad 
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Mahummad  AH  Kluin  v.  Nagar^Ara 
Begum  and  others.  29th  June  1840. 
1  Sev.  Sum.  Cases^  118. — Reid,  Rat- 
tray &  Tucker. 

83.  A  party  having  acknowledged 
the  justice  of  a  decree  given  against 
him^  by  asking  time  to  satisfy  it,  was 
not  allowed  to  impeach  it  in  appeal^ 
preferred  subsequently  to  sucn  ac- 
knowledgment. JJaUoo  Mam  DulkU 
V.  Sheik  Mahom£d  Ismail,  7th  Sept. 
1841.  7  S.  D.  A.  Rep.  44.— Tucker 
&;Reid. 

84.  The  Court  rejected  an  applica- 
tion for  the  admission  of  a  special 
appeal,  where  the  grounds  on  which 
it  was  prefeiTed  were  found,  on  a  pe- 
rusal of  the  papers  of  the  case  by  the 
Court,  not  to  be  borne  out  by  the 
facts  and  allegations  as  set  forth  by 
the  petitioners  themselves.  Mahahul 
Singh  and  otherSj  Petitioners,  8th 
March  1842.  1  Sev.  Sum.  Cases,  157. 
— Tucker  &  Reid. 


2.  Security, 

85.  Held,  that  there  is  no  regula- 
tion in  force  providing  summarily 
for  any  remedy  against  losses  sustained 
in  appeal  cases  &om  the  insufficiency 
of  security,  pronoimced  by  the  Ndzir 
of  a  Civil  Court  to  be  good  and  suffi- 
cient for  the  performance  of  final 
judgment.  But  in  cases  of  alleged 
injuries  to  parties  from  neglect  of 
duty,  or  other  misconduct,  wilful 
misrepresentation  or  the  like  on  the 
part  of  the  Ndzir j  the  injured  party 
can  only  have  his  remedy  by  the  in- 
stitution of  a  regular  suit  under  the 
provision  of  Reg.  IV.  of  1793.  Lai 
Mohun  Bose,  Applicant,  2d  July 
1839.   1  Sev.  Sum.  Cases,  53.— Reid. 

86.  Under  the  provisions  of  Sec. 
11.  of  Reg.  XIII.  of  1808  \  the  Court 
directed  a  greater  amount  of  secu- 
rity, equal  to  one  year's  produce  of 
the  adjudged  property,  to  be  entered 
into  by  the  respondent  during  an  ap- 
peal to  the  King  in  Council,  than  that 

'  This  RegulatioD  was  rescinded  by  Sec. 
2.  of  Reg.  L  of  1814. 


•  

which  the  Zillah  Court  had  accepted 
as  good  and  sufficient  to  answer  the 
condemnation.  Shuvisoon-NissaKha" 
num  V.  Maijijan  Khanum,  15th  Aug. 
1839.  1  Sev.  Sum.  Cases,  107.— 
Braddon,  Tucker,  &  Reid.  (D.  C. 
Smyth,  dissent,) 


3.  Time  for  Appeal, 

87.  The  three  calendar  months  pre- 
scribed by  Sec.  12.  of  Res.  V.  of 
1793  *,  as  the  time  within  which  ap- 
peals must  be  instituted  from  the  Zil- 
lah to  the  Provincial  Courts,  ought 
to  be  calculated  according  to  the  En- 
glish, and  not  the  Bengal  Calendar. 
But  where  the  appellants  had  pre- 
ferred their  appeal  within  three  Ben- 
gal months,  and  pleaded  ignorance  of 
the  English  Calendar,  the  Court  ad- 
mitted  the  appeal.  Anon,  26th  Sept. 
1797.— Harington's  Anal.  2d  Edit. 
120,  note. 

88.  In  an  action  brought  for  pos- 
session of  an  estate  mortgaged  under 
a  deed  of  Say-bil-wafd,  or  conditional 
sale,  the  period  for  its  redemption 
having  expired,  a  decree  was  obtained 
in  the  Zillah  Court  by  the  mortgagee. 
Two  years  afterwards  (the  estate  hav- 
ing in  the  mean  time  been  sold  by 
public  auction)  an  appeal  being  pre- 
ferred to  the  Provincial  Court,  the 
Zillah  decree,  from  its  not  being  in  con- 
formity with  the  rules  of  Reg.  XVII. 
of  180(5,  was  reversed.  The  Sudder 
Dewanny  Adawlut,  however,  held  the 
sale  to  have  become  absolute,  consi- 
dering the  omission  by  the  mortgagor 
to  prefer  an  appeal  in  due  time,  and 
to  stay  the  intermediate  sale  of  the 
estate,  as  a  sufficient  bar  to  his  right 
of  redemption.  Puddumchum  Mo- 
hapater  v.  Randall  Pandey.  19th 
Nov.  1816.  2  S.  D.  A.  Rep.  200. 
— Ker  &  Oswald. 

89.  On  the  30th  December  1820, 
a  Judge  of  the  Sudder  Dewanny 
Adawlut  struck  an  appeal  off  the  file, 
on  the  compromise  of  the  guardian  of 

«  In  part  rescinded  by  Sec.  9.  of  Reg.  II. 
of  1798. 
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an  infant  appellant  with  the  respon- 
dent.  On  the  application  of  the  appel- 
lant at  the  end  of  eleven  years  (three 
after  the  aee  of  sixteen  attained)  re- 
view was  admitted  by  a  single  Judge, 
and  the  appeal  revived,  on  me  ground 
that  there  was  no  apparent  oenefit 
arising  from  the  withdrawal  of  the 
appeeJ.  RajendraNarayenAdhikari 
arid  another  v.  Sayud  Abdul  HaJdm, 
7th  Jan.  1882.  5  S.  D.  A.  Rep.  307. 
— Ross. 

90.  Where  a  special  appeal  from  a 
judgment  affecting  government  was 
admitted  after  a  lapse  of  five  months 
and  thirteen  days  from  its  date,  the 
appellant  justified  the  delay  by  the  ne- 
cessity of  reference  to,  and  sanction  of, 
the  superior  functionaries  of  govern- 
ment.  Collector  of  ZiUah  Chitta- 
gong  v.  Krishn  Kishwar.  2d  Feb. 
1832,  5  S.  D.  A.  Rep.  331.— 
Rattray. 


4.  Who  may  defend, 

91.  A  mortgage  having  been  de- 
clared valid  by  tne  former  judgment 
of  a  Zillah  Court,  from  which  no  ap- 
peal was  preferred,  was  found  to  be 
illegal  on  the  trial  of  a  subsequent 
suit  for  redemption  of  the  mortgaged 
property,  but  was  not  set  aside  on  this 
account  by  the  Sudder  Dewanny 
Adawlut,  the  former  judgment  being 
still  in  force,  and  voidable  only  on 
review  or  appeal.  Three  respondents, 
each  claiming  a  right  of  succession  to 
the  mortgs^ed  property,  were  per- 
mitted to  defend  the  appeal,  ana  re- 
ferred to  a  regular  original  suit  for  the 
adjustment  oi  their  respective  claims. 
Jvggut  Chunder  Sein  and  another  v. 
Kishwanund  and  others.  12th  Sept. 
1814.  2  S.  D.  A.  Rep.  126.— Ha- 
rington  &  Fombelle. 

9!2.  Pending  an  appeal  from  a  de- 
cision obtained  in  the  Provincial 
Court  by  A  and  B  as  attomies  of  (7, 
C  died ;  but  the  Court  allowed  A  and 
B  to  defend  the  appeal  under  a  gene- 
ral power  of  attorney  executed  by  the 
son  and  next  heir  of  the  deceased. 
Ooduy  Chund  Chatoarjea  v.  Palnwr 


and  Co.    14th  Feb.  1820.    S  S.  D. 
A.  Rep.  14.— Fendall  &  Goad. 

93.  Ay  having  failed  in  his  action 
against  B^  appealed ;  tike  jud^ent 
creditors  of  jB,  interested  in  his  sol- 
vency, were  allowed  to  defend  the 
app^.  Aiman  Bibi  v.  Ibrahim 
Khan.  9th  May  1833.  6  S.  D.  A. 
Ren.  304.— Barwell  k  Walpole. 

94.  On  the  death  of  a  respondent, 
his  judgment  creditors,  with  reference 
to  the  interest  they  had  in  the  property 
of  their  debtor  for  liquidation  of  the 
debt  due  to  them,  were  permitted  to 
defend  the  appeal.  jRoopneram 
Singh  and  another  v.  Buxshee  Bhug- 
wunt  Singh  and  others.  4th  April 
1842.  7  S.  D.  A.  Rep.  86.— Tucker, 
Reid,  &  Barlow. 


6.  Appeal  by  a  Pauper. 

95.  Held,  that  a  special  appeal  pre- 
ferred by  a  pauper,  in  a  suit  instituted 
subsequently  to  the  Ist  of  February 
1815,  could  not  be  entertained. 
Jai  Ram  Bhami  and  others  v.  Mu- 
sanBhamu  14th  Jan.  1822.  5  S.  D. 
A.  Rep.  3. — Shakespear.  Mtmsa 
Ram  V.  Jowahir  Pande  and  others.^ 
16th  Sept.  1822.  8  S.  D.  A.  Rep. 
172.— C.  Smith. 

96.  Where  the  Provincial  Court 
had  refused  to  admit  an  appeal  in 

formd  pauperis,  on  the  merits  of  the 

*  Sec.  5.  of  Reg.  11.  of  1825,  however,  is  in 
tfie  following  terms : — "  Regulation  XXV  UL 
of  1814  relative  to  paupers,  not  containing 
any  specific  provision  respecting  pauper 
appellants  or  respondents,  in  second  or  spe- 
cial  appeals  in  formd  pauperis  from  deci- 
sions passed  in  original  suits,  shall,  i^fter 
the  promulgation  of  the  present  RegulaHen^ 
be  considered  applicable  to  any  second  or 
special  appeals  which  may  be  preferred  m 
formA  pauperis^  and  which  may  hereafter 
be  deemed  admissible  under  the  rules  spe- 
cified in  the  preceding  Section."  This  role, 
though  it  alters  the  law,  furnishes  a  proof  of 
the  accuracy  of  the  construction  given  in  tiie 
above  report — Maen. 

2  By  CI.  3.  of  Sec.  12.  of  Reg.  XXVm.  of 
1814  it  is  provided — "If,  upon  a  perusal  of 
the  petition  and  copy  of  the  decree  (in  the 
case  of  an  appeal  by  a  pauper)  the  original 
iudgment  shall  not  appear  to  the  Court  to 
be  erroneous  or  unjust,  or  if  the  nature  of 
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case,  and  without  reference  to  the 
qaestion  of  paaperism;  it  was  held^ 
uiat  Bttch  order  was  final,  and  notopen 
to  a  special  appeal.^  Synud  Ktdun- 
der  Alt  y.Dhoomun  Beebee,  16th 
Jan.  1826.  4  S.  D.  A,  Rep.  105.— 
Smith. 

98.  A'b  special  appeal  in  formd 
piUtperiSy  contrary  to  a  particular 
rule  (Sec  17.  of  R^.  XXVlII,  of 
1814)  admitted  by  two  Judges  of  the 
Sudder  Dewanny  Adawlut  (Leycester 
and  Goad),  was  quashed  on  the  pro- 
position of  one  of  the  two  Judges 
(Dorin),  before  whom  it  came  on  for 
trialy  and  adopted  by  a  second  Judge 
(J.  Shakespear).  A's  subsequent  ap- 
plication to  be.admitted  to  appeal  m 
the  nsual  mode  was  overruled  (Shake- 
spear, Dorin,  and  Leycester),  but  not 
on  the  merits.  Held,  that  on  the  en- 
actment of  Reg.  IX.  of  1828  his  ap- 
peal in  formd  pauperis  is  admissible 
on  renewed  oath  to  poverty,  such 
rejection  notwithstanding.  Malik 
Va'ktub  and  others  v.  Jag  Jervan 
Dhar  and  others.  3d  April  1832.  5 
8.  D.  A.  Rep.  179.— H.  Shakespear. 


6.  Dismissal  of  Appeal, 

99.  It  was  held,  that  where  notice 
has  not  been  served  on  an  appellant, 
as  required  by  Sec.  12.  of  Reg.  V.  of 
1793 ',  delay  on  the  part  of  the  appel- 
lant in  filing  bis  pleas  of  appeal  is 
not  a  sufBcient  ground  for  dis- 
missing his  suit.      Oodwunt  Ranmt 


the  cause  shall  not  appear  to  be  of  sufficient 
importance  to  merit  a  further  investigation 
in  appeal,  the  Court  wiU  reject  the  j^tition, 
and  will  refuse  to  admit  the  petitioner  to 
sue  in  appeal  ss  a  pauper."  Tnis  rule  has 
been  construed  by  the  Sudder  Dewanny 
Adawlat,  on  many  occasions,  as  vesting  the 

Spellate  authority  with  discretion  to  pass  a 
al  order  not  open  to  special  appeal.  It 
woudd  have  been  otherwise  had  the  appel- 
late authority  rejected  the  petitioner's  ap- 
Vt$lf  on  the  ground  that  he  was  not  a  pauper, 
ID  which  case  a  special  appeal  might  have 
been  adnsitted  for  tlie  purpose  of  trying  that 
point. — ^Maco. 

■  Part  of  this  Section  was  rescinded  by  Sec. 
S.ofReg.  II.  of  1798. 


v.  Aiduk  Rai.  23d  Sept  1812. 
2  S.  D.  A.  Rep.  40.— Fombelle  & 
Stuart 

100.  Before  the  dismissal  of  an 
appeal,  it  is  required  (as  laid  down  in 
Sec.  12.  of  Ree.  V.  of  1793)  that  the 
appellant  should  he  summoned,  and 
required  to  shew  cause  why  the  suit 
had  not  heen  proceeded  on  during  the 
prescribed  period.  Shewuk  Pal  y. 
Juggoobundua.  2dd  Sept.  1812.  2 
S.  D.  A.  Rep.  41.— Fombelle  & 
Stuart. 

101.  On  appeal  to  the  Sudder 
Court,  a  suit  was  dismissed  on  account 
of  the  irregularis  of  the  plaint,  and, 
consequently,  of  the  whole  record. 
The  respondent  had  sued  for  only 
produce,  and  had  obtained  judgment 
for  land.  As  the  land  was  in  dispute, 
the  party  in  possession  should  nave 
been  sued  by  the  other;  and  from  the 
pleadings  and  evidence  it  appeared  to 
the  Court  that  the  appellant  was  in 
possession.  Amma  Teroomoomboo 
V.  Coonyoor  Chinden,  Case  6  of 
1819.  1  Mad.  Dec.  230.— Harris  & 
Cherry. 


7.  Restoration  of  Appeal, 

102.  Where  an  appeal  had  been 
dismissed  for  want  of  prosecution,  no 
step  having  been  taken  in  it  for  ten 
years,  the  appeal  was,  upon  petition 
to  the  King  in  Council,  restored,  the 
appellant  paying  the  costs  of  dismis- 
sal and  restoration  ;  it  appearing  that 
the  appellant  was  ignorant  of  the  pro- 
ceedings necessary  to  be  taken  in  this 
country,  and  had,  though  after  a  lapse 
of  some  years,  instructed  a  commer- 
cial house  in  Calcutta  to  prosecute  the 
appeal,  but  whose  agent  in  England 
becoming  insolvent,  no  proceedings 
were  taken  to  bring  the  case  to  a 
hearing.  Rajah  Deedar  Ifossein  v. 
Ranee  Zuhooroonisa.  24th  Feb.  1841. 
2  Moore  Ind.  App.  441. 


8.  Practice  in  Appeals. 

103.  The  Court,  in  special  appeals, 
do  not  consider  themselves  bound  to 
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decide  more  than  the  point  on  which 
the  appeal  is  admitted.  Kalachund 
Chukurhuttee  v.  Joogul  Chukurbut- 
tee.  2d  June  1809.  1  8.  D.  A.  Rep. 
279. — Harington  &  Stuai*t. 

104.  Where  the  Provincial  Court 
had  rejected  a  petition  of  appeal  on 
the  ground  of  the  period  allowed  for 
appealing  having  elapsed,  without 
looking  into  the  pleas  explanatory 
of  the  delay,  the  Sudder  Dewanny 
Adawlut,  on  a  summary  appeal,  or- 
dered that  Court  to  inquire  into  the 
truth  of  the  statement  of  the  appel- 
lants previously  to  rejecting  the  ap- 
peal. Mt.  Nund  Koor  Beehee  v. 
Bheer  Kishore  Mhytee,  7th  May 
1819.  2  S.  D.  A.  Kep.  299.— Rees 
&  Goad. 

105.  Where  the  Provincial  Court 
had  dismissed,  on  defatdt,  an  appeal, 
because  the  appellants  had  neglected 
to  file  a  reply  to  the  respondent's  an- 
swer ;  it  was  held  by  the  Sudder  De- 
wanny Adawlut,  that  the  reply  was 
unnecessary  according  to  the  spirit  of 
Sec.  9.  of  Reg.  XXVI.  of  1814,  al- 
though the  appeal  was  admitted  be- 
fore the  date  fixed  for  the  operation 
of  that  Section ;  and  the  Court  or- 
dered the  Provincial  Court  to  re- 
admit the  appeal,  and  try  it  on  its 
merits.  Ajeet  Sing  and  others  v. 
Hurlal  Sing  and  others,  16th  July 
1819.  2  S.  D.  A.  Rep.  306.— Rees 
&  Goad. 

106.  The  respondents  having  pro- 
cured the  attachment  of  certain  pro- 
perty in  dispute  as  beine  that  of  their 
deceased  relative  Ay  tne  appellant 
instituted  a  suit  to  remove  the  attach- 
ment, on  the  ground  of  the  property 
belonging  to  her  late  husband,  and  not 
to  A.  This  suit  was  decided  against 
her,  and  she  acquiesced  in  the  deci- 
sion. The  question  then  was,  whe- 
ther the  appellants  or  respondents 
were  entitled  to  the  property ;  and  it 
was  decreed  that  it  shomd  be  divided 
amongst  them  in  certain  proportions. 
It  was  against  this  decision  that  the 
appeal  was  brought,  being  for  "  the 
recovery  of  the  property  of  her  late 
husband ;"  and  the  appeal  was  thrown 


out,  because  the  appellant  had  pre- 
ferred it  against  this  decision  instead 
of  the  first,  nonsuiting  herself  in  a 
direct  claim  fi>r  her  own  husband's 
property  from  the  respondents.  Mt. 
Umroot  V.  KulyandcLS  and  others,  5th 
July  1820.  1  Borr.  284.— Hon.  M. 
Elphinstone,  Colville,  Bell,  &  Pren- 
dergast.  * 

107.  A  [>arty  appealing  to  the  Sud- 
der Court  was  allowed  to  file  addi- 
tional papers  to  those  already  exhi- 
bited by  him  in  the  Lower  Court,  in 
consideration  of  his  having  been  in- 
terrupted by  his  duties  in  the  regular 
prosecution  of  his  suit,  he  being  a 
HamLddr  in  the  service  of  the 
East-India  Company.  Buheerqjee 
Bhilare  v.  Salajee  Bhilare.  27th 
April  1822.  2  Borr.  222.— Babing- 
ton. 

108.  The  examination  of  the  pro- 
visions of  a  Zillah  decree,  not  r^u- 
larly  appealed  against,  recommended 
by  the  sitting  Judge  (Romer),  was 
disallowed.  SoolMal  Muttimckund 
V.  Mt.  Buheema  Buhoo.  24th  July 
1823.  2  Borr.  632.— Sutherland  & 
Ironside. 

109.  The  appeal  of  one  party 
brings  the  merits  of  the  jnd^ents  of 
the  Lower  before  the  Superior  Court, 
which  is  competent  to  amend  an  error 
of  which  the  respondent,  in  his  answer, 
complains ;  and  any  separate  and  for- 
mal appeal  on  his  part  is  not  neces- 
sary for  this  purpose.  RadJia  Mani 
Bevya  v.  Surya  Mani  Bevya  and 
another.  31st  May  1831.  6  S.  D. 
A.  Rep.  120. — Ross  &  Rattray. 

110.  Where  there  were  several  de- 
fendants to  a  suit,  which  was  dis- 
missed by  the  Lower  Court,  the 
Court,  in  appeal,  admitted  the  plain- 
tifi*,  appellant,  to  dischai^e  those  not 
considered  by  him  liable,  and  to  pros- 
ecute the  appeal  against  the  principal 
defendant  only.  Karta  Das  3Iahunt 
V.  Lehhraj  and  otJiers,  5th  Feb.  1833. 
6  S.  D.  A.  Rep.  266.  —  H.  Shake- 
spear  &  Rattray. 

111.  Where  the  original  notice  of 
appeal  had  been  mislaid,  the  Court 
directed  renewal,  and  the  respondeut 
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was  allowed  to  appear  and  defend 
after  proceedings  had  in  the  appeal 
ex-^rte.     lb. 

112.  One  Judge  decided  finally  a 
special  appeal  admitted  by  another, 
though  he  did  not  adopt  the  legal 
ground  on  which  the  appeal  was  ad- 
mitted. Collector  of  /Allah  Ckitta- 
gong  v.  Krishn  Kiskwar.  30th  Sept. 
1833.  5  S.  D.  A.  Rep.  331.  — 
Braddon. 

1 13.  Two  suits  having  been  brought 
for  sums  due  on  the  same  account, 
each  of  which  was  under  Rs.  50,000, 
or  JB5000;  it  was  held,  that  such 
suits  could  not  be  consolidated  for  the 
purpose  of  appeal,  though  the  original 
severance  of  them  was  contrary  to  the 
plaintiff's  instructions,  and  the  aggre- 
gate amount  of  both  exceeded  JS^SOO.^ 
Moofti  Mohummud  UhdooUah  v. 
Baboo  Mootechund.  lOth  Feb.  1837. 
1  Moore  Ind.  App.  363. 

114.  Held,  that  in  a  suit  laid  at  a 
sum  exceeding  Rs.  5000,  but  in  which 
the  principal  Sudder  Ameen  gives  a 
decree  for  a  sum  less  than  that 
amount,  the  appeal,  under  Sec.  4.  of 
Act.  XXV.  of  1837,  lies  to  the  Sud- 
der Dewanny  Adawlut,  and  is  not 
cognizable  by  the  Zillah  Judge.  Rcu- 
jah  Nonml  Kishore  Singh  v.  Achunp- 

bnt  Ray  and  others.  31st  March 
1842.  7  S.  D.  A.  Rep.  80.— Tucker 
&  Reid. 


APPEARANCE. 

See  Practice,  121  et  seq. 

ARBITRATION. 

I.  In  the  Supreme  Courts. 

II.  In  the  Courts  of  the  Honour- 

able Company. 

1.  Awardj4. 

2.  Setting  aside  awards,  10. 

3.  J^ractice  in  Awards,  17. 

4-  Appeal  from  Award. —  See 
Appeal,  60. 


'  This  decision  was  given  according  to  the 
proTisioDS  of  the  2lBt  Geo.  III.  c.  70. 


5.  Costs. — See  Costs,  52. 

6.  Interest  on  Awards.  —  See 

Interest,  49,  50. 


I.  In  the  Supreme  Courts. 

1.  Where  an  interlocutory  judg- 
ment has  been  entered  up  at  the  trial 
pro  formd  for  the  damages  laid  in 
the  plaint,  subject  to  the  award  of  an 
arbitrator;  and  after  such  award 
made  for  a  less  sum,  the  plaintiff 
obtained  a  rule  to  shew  cause  why  the 
judgment  should  not  be  entered  up 
for  the  sum  awarded,  with  costs ;  this 
is  sufficient  after  the  expiration  of  that 
rule,  and  judraient  entered  accoixi- 
ingly,  (the  defendants  having  shown 
no  cause,  except  as  to  the  costs,)  to 
enter  final  judgment  on  the  roll,  and 
sue  out  execution,  without  first  giving 
the  common  four-day  rule  for  judg- 
ment, which  the  defendant  had  had 
the  benefit  of  before  the  judgment  was 
signed.  Hemming  v.  Kidd  and  ano- 
ther. 4th  Nov.  1817.  East's  Notes, 
Case  68. 

2.  A  bill  was  dismissed,  the  com- 
plainant having  incurred  a  penalty 
(as  stated),  t.e.  liis  advance  on  a  con- 
tract of  purchase  of  goods  for  not 
having  completed  his  purchase  in 
time.  After  further  time,  and  much 
negociation,  the  complainant  left  it  to 
the  decision  of  the  Govemor-Greneral, 
who  decided  against  him.  Held,  that 
he  was  bound,  especially  afler  an  acqui- 
escence of  several  years.  Ramrutton 
MnllickY.The East-India  Company. 
27th  April  1820.  East's  Notes,  Case 
118. 

3.  A  plea  that  the  submission  to 
arbitration  has  been  made  a  rule  of 
Court,  and  that  the  bill  to  set  aside 
the  award  had  not  been  filed  until 
afler  the  last  day  of  the  next  term 
after  publication  of  the  award,  was 
held  good,  although  the  bill  sought 
to  set  aside  the  award  on  the  ground 
of  fraud,  Thompson  v.  Clark.  4th 
Term  1832.    CI.  R.  1834.  60. 
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II.  In  the  Courts  of  the  Honour- 
able Company. 


1.  Award, 

4.  In  a  suit  for  possession  of  the 
endowed  lands  of  a  Mohantiy  the 
plaintiff  ^between  whom  and  the  de- 
fendant tnere  had  been  disputes  about 
the  right  of  succession  to  the  late 
Mohant)  was  determined  by  a  Pan- 
chdyity  or  assembly  of  MohantSf  con- 
vened by  order  of  the  Sudder  De- 
wanny  Adawlut,  to  be  the  rightful 
successor,  and  possession  was  ad- 
judged to  him  accordingly.  Sum- 
hanund  Purhut  v.  Deo  ^ng  Purhut. 
31st  Jan.  1810.  1  S.  D.  A.  Rep. 
296. 

6.  A  dispute  between  two  P&rsis, 
respecting  their  right  to  certain  shares 
of  a  house,  was  referred  to  arbitration 
by  the  Zillah  Judge  (Bourchier),  who 
decided -according  to  the  awutl,  as 
there  was  no  charge  of  corruption 
alleged  to  bar  its  confirmation.  On 
appeal  to  the  Provincial  Court  (Grant 
and  Smith), and  to  the  Sudder  Adaw- 
lut,  it  was  held,  that,  under  Sec.  20 
of  Reg.  VII.  of  1800 »,  the  appeal 
must  be  dismissed  with  costs,  and  the 
award  was  confirmed  merely  as  an 
award,  without  inquiring  into  the 
merits  of  the  decision.  Furidoonjee 
Shapoorjee  v.  Jumshedjee  Norvshir- 
wanjee.  7th  April  1811.  1  Borr. 
'23.— Duncan,  Lechmere,&  Rickards. 

6.  Where  a  Hindu  woman,  who 
had  become  a  convert  to  the  Muham- 
madan  faith,  sued  her  husband  to  re- 
cover property  which  devolved  on 
her  at  the  death  of  her  parents,  and 
a  Panchdyit  had  decided  that  she 
(previous  to  her  apostacy)  had,  for- 
feited all  claim  to  the  property  in 
question  by  her  profligate  conduct, 
such  award  was  upheld,  and  her  claim 
dismissed.  Mu  Rubhee  Koor  v. 
Jervut  Ram.  1st  April  1818.  2  S. 
D.  A.  Rep.  257.—  Ker&  Oswald. 

7.  An  award  of  a  Panchdyit^  un- 
der the  orders  of  the  assistant  Collec- 

>  Rescinded  by  Sec.  1.  of  Reg.  I.  of  1827. 


tor,  not  having  been  observed,  the  ap- 
pellant sued  to  have  it  enforced ;  but 
as  the  testimony  of  his  witnesses  was 
unsatisfiictory,  and  neither  the  award 
nor  the  Collector's  order  were  forth- 
coming, his  claim  was  dismissed.* 
PvUa  Sou/ry  v.  Abrama  Thavena^id 
others.  Case  8  of  1823.  I  Mad. 
Dec.  412. — Ogilvie  &  Gowan. 

8.  Where  arbitrators  had  made  an 
extrarjudicial  award  of  partition 
amongst  brothers,  one  of  the  brothers 
receded  from  it,  and  the  others  in 
suing  claimed  their  fuU  legal  right  ac- 
cordmg  to  their  allegatimi  as  to  facts. 
The  defendants  did  not  claim  the 
benefit  of  the  award ;  but  the  Court 
adopted  the  partition  proposed  by  the 
arbitrators  as  equitable,  and  disre- 
^rded  the  rest  of  the  award.  Kripa 
Sandhu  Patjoski  and  others  v.  KaJi- 
haya  Acharya  and  others.  3 1st 
Dec.  1833.  5  8.  D.  A.  Rep.  835.— 
Braddon  &  Halhed. 

9.  Ay  by  receding  from  an  award 
made  by  arbitrators  on  his  contest 
with  jB,  to  which  both  at  first  con- 
sented, compelled  B  to  sue  for  his 
legal  claim.  A  defended,  and  B  was 
nonsuited,  for  some  informality,  by 
the  lower  Court,  and  instead  of  ap- 
pealing sued  de  novo.  The  second  sait 
was  tned  on  special  appeal  by  the 
Sudder  Dewanny  Adawlut,  which 
decreed  the  right  of  jB  to  be  accord- 
ing to  the  award  as  to  part,  and  more 
than  the  award  as  to  part     lb* 


2.  Setting  aside  Award*. 

10.  In  a  suit  to  recover  a  piece  of 
land,  alleged  to  have  been  usurped  by 
the  defendants  as  part  of  their  village, 
it  was  agreed  between  the  parties  that 
one  of  the  defendants  should  walk 
the  boundary  of  the  village,  and  a 
person  was  deputed  as  Ameen  to 
witness  the  performance  of  the  solonn 
act.    The  boundary  was  accordingly 


*  It  seems  that  if  the  order  of  the  Col- 
lector had  been  produced,  the  Court  vA^hi 
have  been  iDclioed  to  believe  in  the  exis- 
tence of  the  award. 
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walked  in  the  presence  of  the  Ameen 
and  other  persons,  and  all  the  cere- 
monies usual  on  such  occasions  were 
performed.  Held,  that  the  parties, 
oa?ine;  agreed  to  this  mode  of  settling 
their  mspute,  were  bound  to  abide  the 
result.  Anon.  Case  4  of  1814.  1 
Mad.  Dec.  84. — Scott,  Greenway  & 
Stratton. 

11.  It  was  held,  that  an  order  by  a 
ZUlah  Judge  for  the  execution  of  a 
private  award  by  arbitrators,  is  not 
appealable;  but  if  the  parties  against 
whom  the  arbitrators  gave  their 
award  wee  dissatisfied  witn  the  deci- 
sion, they  are  at  liberty  to  institute  a 
fresh  action,  with  a  view  to  get  it  set 
aside^  agreeably  to  the  general  rules 
contam^  in  Reg.  IV.  of  1793,  ex- 
tended to  Benares  by  Reg.  VIII.  of 
1795.^  Mam  Surrun  v.  Sabooddha 
Mitser.  8th  Jan.  1820.  3S.D.A. 
Rep.  4. — Rees  &  Goad. 

12.  In  a  claim  for  recovery,  under 
an  award  of  private  arbitration,  of 
certain  shares  of  the  property  of  the 
rttnx>ndent8'  great  uncle  from  his 
widow  and  sister-in-law,  and  which 
was  resisted  after  the  widow's  death 
by  her  sister-in-law,  on  plea  of  a 
wiQ  by  the  widow  in  favour  of  her 
son,  and  of  the  invalidity  of  the 
award;  it  was  held,  that  the  will  was 
void,  as  the  award,  being  consistent 
with  the  law  of  inheritance,  was,  as 
the  latest  transaction,  more  valid  than 
former  ones;  and  the  award  was 
therefore  supported  by  the  decree  of 
the  Court.     Mt,  Umroot  v.  Kutyan- 

'  PriTtte  awards  made  by  arbitrators 
nDder  CL  2.  of  Sec.  3.  of  Reg.  YII.  of  1813, 
are  to  be  receiyed  and  enforced  according 
to  the  rules  applicable  to  summary  process : 
•uch  sammary  process  is  subsidiary  to  a  re- 
gular suit,  and  cannot  be  set  aside  except 
on  proof  of  corruption,  or  partiality  on 
the  part  of  the  arbitrators.  So  also  if  the 
parties  had  consented  that  the  award  should 
loelode  a  complete  and  final  adjustment  of 
their  respective  clainis  of  right ;  such  award, 
although  having  the  full  force  of  a  regular 
decree,  is  not  subject  to  a  regular  u>peal, 
and  cannot  be  set  aside  or  questionea,  ex- 
cept in  the  manner  and  on  the  grounds 
above  stated.  See  the  Circular  Orders, 
Sudder  Dewanny  Adawlut»  24th  Feb.  1816. 


da$  and  others.  5th  July.  1820.  1 
Borr.  284. — Hon.  M.  Elphinstone, 
Colvillcy  Belly  &  Prendergast. 

13.  Where,  in  a  dispute  between 
the  first  and  second  wives  of  a  Hindu, 
deceased  (the  first  claiming  from  the 
second,  who  was  childless,  the  pro- 
perty of  their  late  husband),  it  was 
proved  that  the  dispute  had  been  set- 
tled by  an  award  of  arbitration,  and 
that  the  first  wife  had  passed  a  Fa- 
AkhkhaM  for  her  share  ;  the  Court 
held,  that  the  Farikhhhatt  was  bind- 
ing against  her,  and  the  award  valid, 
and  dismissed  her  claim  with  all 
costs.  Mt,  Nhanee  Buhin  v.  Mu 
Umroot  Buhoo.  23d  Jan.  1823.  2 
Borr.  59. — Elphinstone  &  Sutherland. 

14<  A  claiming  to  set  aside  an 
award  of  arbitration,  after  a  silence 
of  ten  years,  was  nonsuited,  as  he 
ought  to  have  instituted  a  suit  under 
Reg.  XLIX.  of  1793  \  immediately 
on  being  dispossessed.  Muzuffer 
Alt  Khan  v.  Fakeer  Chand  arid 
others.  22d  Mar.  1825.  4  8.  D.  A. 
Rep.  46. — Smith. 

15.  An  objection  having  been 
raised  to  an  award  of  arbitration,  to 
the  effect  that  one  of  the  two  arbitra- 
tors appointed  had  not  accompanied 
the  other  to  the  disputed  lands  tor  the 

nrpose  of  local  investigation ;  it  was 
eld,  that  such  an  objection  was  not 
sufficient  to  invalidate  an  award  of 
arbitration,  which  can  only  be  set  aside 
on  proof  of  bribery  and  corruption. 
Oouree  Kaunt  Bhuttacharje  and 
another  v.  Kaleepershavd  Chomdree 
and  another.  5th  Feb.  1836.  6  S. 
D.  A.  Rep.  51. — Stockwell  &  Master. 

16.  The  award  of  a  Panchdyit, 
under  a  mutual  and  voluntary  deed 
of  reference,  cannot  be  set  aside,  ac- 
cording to  the  provisions  of  Reg.  VII. 
of  1827.  Oeereeappa  Dessaee  v. 
Bishtapa  Poojaree.  12th  Oct  1839. 
Sel.  Rep.  223.— Gibeme,  Pyne  & 
Greenbill. 


I 


3.  Practice  in  awards. 
17.    By  Sec.  28.  of  Reg.  V.  of 


2  Rescinded  by  Act  lY.  of  1840. 
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1793,  an  appeal  from  a  decision 
founded  on  the  award  of  arbitrators 
may  be  admitted^  without  in  the  first 
instance  requiring  proof  of  their  cor- 
ruption or  partiality.*  Deheepurshad 
Sein  V.  Indurjeet  Sein  and  others. 
19th  May  1809.  1  S.  D.  A.  Rep. 
288.— Harington  &  Stuart 

18.  A  Kdzi  and  a  Sudder  Ameen 
are  not  public  officers,  whom  a  Zillah 
Judge,  under  Sec.  4.  of  Reg.  XVI. 
of  1793,  is  to  permit  to  pei-form  the 
office  of  arbitrator.^  Skah  Nawaz 
Khan  v.  Clement.  10th  Jan.  1833. 
5  S.  D.  A.  Rep.  261.  —  By  a  full 
Court. 


1.  In  thb  Supreme  Courts. 


>>Arw>/NM/vsAA/w%^»/>^ 


ARMENIAN. 


I.  Inheritance.  —  See   Inheri- 
tance, 333. 

II.  Jurisdiction  of  the  Supreme 
Courts  over  Armenians. — 
SeeJuRisDiCTiON,81,lll,198. 

III.  What  Law  administered  to 
Armenians — See  Practice, 
20,21. 


ARMY. 


I.  In  the  Supreme  Courts. 

1.  Courts- Martial,  1. 

2.  Sutler,  12. 

II.  In  the  Courts  op  the  Honour- 

able Company,  14. 


'>/\rv^N/%^^W%^^V^^/S^^^ 


1  It  may  not  be  considered  of  material 
consequence  whether  the  allegation  of  cor- 
ruption  or  partiality  against  arbitrators  be 
tried  before  or  after  the  admission  of  an 
appeal  from  the  judgment  founded  en  the 
award.  But  it  is  consonant  to  general  prac- 
tice, that  objections  against  the  grounds  of  a 
judicial  decision  should  be  tried  after  ad- 
mitting an  appeal,  and  it  also  secures  the 
attendance  of^  the  respondent,  on  notice  to 
him  for  that  purpose  previous  t/Q  the  inves- 
tigation of  such  objections. 

2  This  Section,  as  here  applied,  has  been 
rescinded  by  Sec.  2.  of  Reg.  XXVII.  of  1814 ; 
and  see  C.  6.  S.  D.  A.  No.  67.  Vol.  II. 


1.  Courts-Martial. 

1.  By  the  3d  and  4th  Vict.  c.  37. 
s.  9.  the  Commanders-in-Chief  of  the 
several  Presidencies  have  statutory 
power  to  institute  Courts-Martial  to 
trv  offences,  whether  the  army  be  em- 
ployed in  the  territories  of  the  Honour- 
ableCompany  or  elsewhere.  A  person, 
therefore,  who  belonged  to  the  army 
of  the  Bombay  Presidency,  and  was 
tried  by  a  Court-Martial  in  Scinde, 
under  the  authority  of  a  warrant  from 
the  Commander-in-Chief  of  the  Bom- 
bay army,  and  was  sentenced  to  trans- 
portation, which  sentence  wbs  eon- 
firmed  by  the  Governor  of  Scinde. 
and  not  the  Commander-in-Chief  of 
the  Bombay  army,  was  ordered  to  be 
discharged  from  custody.  In  the 
matter  of  Mark  Porrett}  13th  Mar. 
1844.     Perry's  Notes.     Case  13. 

2.  The  Supreme  Court  has  no 
power  to  interfere  with  the  sentences 
of  military  Courts-Martial  legally 
instituted,  and  awardingpunishments 
for  military  offences,    lb. 

3.  Nor  can  any  informality  in  the 
proceedings  of  Courts-Martial  be 
objected  to,  or  listened  to,  in  the  Su- 
preme Court.     lb. 

4.  The  authority  to  try  the  soldiers, 
of  a  portion  of  a  Presidency  army, 
put  under  the  command  of  an  officer, 
not  a  Conmiander-in-Chief,  and  sent 
on  service  extra  fines  of  any  of  the 
Presidencies,  can  only  emanate  from 
one  of  the  three  Commanders-in- 
Chief,     lb. 

5.  And  as  such  portion  of  an  army 
is  not  within  the  local  jurisdiction  of 
any  Presidency,  the  authority  of  no 
other  Commander-in-Chief  but  the 
one  of  the  Presidency  to  which  such 
portion  of  an  army  belongs  can  be 
referred  to  as  a  legal  source  for  insti- 
tuting Courts-Martial.     lb. 


'  In  conseqaence  of  the  decision  in  this 
case,  the  late  amended  India  Mutiny  Act 
was  immediately  passed,  but  a  number  of 
puzzling  questions  still  remain  on  the  sub- 
ject   Note  by  Sir  B.  Perry. 
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6.  If  a  portion  of  an  army  belong- 
ing to  one  Presidency  be  temporarily 
placed  under  the  command  of  the 
Commander-in-Chief  of  another,  the 
Commander-in-Chief  of  the  Presi- 
dency to  which  the  said  portion  of 
an  army  belongs  is  the  exclusive 
authority  for  instituting  a  Court-Mar- 
tial  for  the  trial  of  a  soldier  in  such 
portion  of  an  army,  and  not  the  Com- 
mander-in-Chief of  the  Presidency  in 
which  it  is  serving.     lb. 

7.  In  Sec.  3.  of  the  3d  and  4th 
Vict.  c.  37.  the  words  "  under  his 
command/'  do  not  refer  to  the  Com- 
mander-in-Chief issuing  the  warrant, 
but  to  the  officer  to  whom  it  is  direct- 
ed,   lb. 

8.  Semble,  The  authority  to  dele- 
gate their  powers  of  instituting 
Courts- Martial,  which  the  Comman- 
ders-in-Chief of  the  three  Presiden- 
cies possess,  depends  upon  mutual 
arrangement,  and  the  rules  of  military 
etiquette.     lb. 

9.  Sec.  10  of  the  3d  and  4th  Vict, 
c.  37.  does  not  apply  to  Commanders- 
Di-Chief  at  all,  but  only  refers  to  those 
cases  wherein  Her  Majesty  is  com- 
petent to  issue  a  commission  or  war- 
rant    lb. 

10.  The  Commander-m-Chief  of  Her 

Majesty's  forces  in  any  of  the  Presi- 
dencies holds  no  warrant  from  Her  Ma- 
jesty for  holding  Courts-Martial  over 
the  Honourable  Company's  forces,  but 
only  over  those  of  the  Crown.     lb. 

11.  There  is  nothing  in  the  3d  and 
4th  Vict.  c.  37.  to  prevent  the  Com- 
mander-in-Chief of  a  Presidency  from 
delegating  the  jurisdiction  vested  in 
him  over  the  Presidency's  army, 
wherever  that  army,  or  a  portion  of 
it,  goes,  to  any  officer  whatever, 
whether  under  his  command  or  not. 
lb. 


tioned  there,  was  held  to  come  within 
the  description  of  a  Sutler,  and  to  be 
subject  to  military  law.  Bailie  v. 
St&waH.  Circa  1797.  2  Str.  152. 
(  Sup.  Cot.  Calc.) 

13.  To  justify  the  imprisonment  of 
a  Sutler  under  the  22d  Article  of  the 
11th  Section  of  the  Articles  of  War 
for  the  Honourable  Company's  forces 
serving  in  India,  the  force  must  be 
at  the  time  in  the  field ;  and  such  an 
imprisonment  was  held  not  to  be  jus- 
tifiable where  a  force  was  merely  con- 
sidered as  a  field  force,  and  though  a 
force  ready  at  all  times  to  take  the 
field  upon  the  shortest  notice.  Smith 
V.  Gore.  27th  Sept.  1811.  2  Str. 
142.    . 


II.  In  the  Courts  of  the  Honour- 
able Company. 

14.  Martial  law,  established  under 
the  authority  of  Government,  operates 
to  the  exclusion  of  all  other  tribunals, 
and  allows  of  no  civil  action  for  acts 
done  or  authorized  during  its  conti- 
nuance. And  where  the  appellant 
complained  of  acts  which  the  Court 
considered  were  done  under  certain 
powers  vested  in  the  respondent,  by 
an  authority  fiilly  competent  to  the 
giving  thereof,  and  during  the  full 
operation  of  martial  law,  the  Court 
held,  that  the  appellant's  claim  should 
have  been  dismissed  in  the  first  in- 
stance, under  Sect.  10.  of  Reg.  II.  of 
1802,  and  dismissed  the  appeal.  Vee- 
raeethal  v.  The  Sheoagunga  Zfumeen" 
dar.  Case  1  of  1807.  1  Mad.  Dec.  3. 
— Oakes,  Scott,  &  Hurdis. 


ARREARS  OF  REVENUE.— See 
Revenue,  pa^m ;  Sale,  passim. 


2.  Sutler. 

12.  A  person  who  traded  and  was  a 
resident  within  the  British  canton- 
ments at  Cawnpore,  and  dealt  in  gene- 
ral in  European  articles,  which  he  prin- 
cipally disposed  of  to  the  military  sta- 
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ARREST. 


1.  A  person  who  was  subpoenaed  to 
attend  at  the  Examiner's  office  in 
Calcutta,  from  his  residence  in  the 
Mofussil,  having,  ailer  he  left  the 
office,  gone  to  attend  a  suit  in  the 
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Sudder  Dewanny  Adawlut,  in  coming 
from  whence  he  was  arrested  bj  pro- 
cess out  of  the  Supreme  Court,  will 
not  be  entitled  to  be  discharged  with- 
out the  Court  being  satisfied  that  the 
Sudder  Dewannj  Adawlut  would 
have  protected  him  under  like  cir- 
cumstancesy  from  an  arrest,  by  their 
own  process.  £!x  parte  Reid,  23d 
Jan.  1819.    East's  Notes,  Case  95. 

2.  An  arrest  on  attachment  for 
non-payment  of  money  on  an  award 
will  be  considered  an  arrest  on  mesne 
process.  The  Queen  v.  Peer  AUy. 
17th  Feb.  1840.     Mor.  306. 

3.  A  defendant  indicted  for  a  misde- 
meanour, and  not  entering  into  recog- 
nizances, and  only  traversing  the  in- 
dictment to  the  next  sessions,  will  not 
be  protected  from  arrest  in  coming  to 
Court  after  the  sessions  are  over  for 
the  purpose  of  entering  into  recogni- 
zances before  a  Judge  in  chambers. 
lb. 

4.  A  party  may  be  arrested  in  the 
verandah  of  the  Court-house  while 
the  Court  is  sitting,  but  not  in  the 
Court  itself.     2%. 

5.  Semble,  When  a  capias  has  is- 
sued, and  the  defendant  nas  been  ar- 
rested, the  application  for  his  dis- 
charge should  be  to  set  aside  the 
Judge's  order  on  which  the  capias 
issued,  and  not  to  set  aside  the  bail- 
bond  and  discharge  the  sureties. 
Macgregor  v,  SheMings*  8th  Aug. 
1843.     1  Fulton,  216. 


ARSON. — See  Criminal  Law,  73. 

ARTICLES  O  F  WAR. 

1.  The  power  of  the  Crown  to 
make  articles  of  war  by  the  27th 
Geo.  II.  s.  8.  is  binding  upon  per- 
sons not  strictly  military.  Smith  v. 
Oore,    27th  Sept.  1811.    2  Str.  142. 

2.  To  justify  the  imprisonment  of 
a  Sutler  under  the  22d  Article  of  the 
11th  Section  of  the  Articles  of  War 
for  the  Company's  forces  serving  in 
India,  the  force  must  be  at  the  time 
in  the  field.     Ih. 


3.  Such  an  imprisonment  was  not 
held  justifiable  where  a  force  was 
merely  considered  as  a  field  force, 
and  though  a  force  ready  at  all  times 
to  take  the  field  upon  the  shortest 
notice.     Ih, 


ASSAULT.— See  Criminal  Law, 

74  et  seq. 


ASSESSMENT. 


I.  Assessment  under  the  33d  Geo. 

IILc.52.  S.158. 

II.  Land  Assessment. 

1.  Generally  f  3. 

2.  Fixed  Bent,  10. 

3.  When  increased,  12. 

4.  Measuremenif  20. 

6.  Alteration  of  Assessment.  — 
See  Governor-General,  2. 


'«M/N^^^\M/\/>^/WV\M/>' 


I.  Assessment  under  the  33d 
Geo.  III.  c.  62.  s.  168. 

1.  If  a  Justice  grant  a  warrant  of 
distress  against  a  person  for  the  non- 
payment of  his  share  of  the  assess- 
ment, evidence  of  non-repairs,  &c.,  in 
the  vicinity  of  thie  house  of  the  plain- 
tiff will  not  sustain  trespass  by  hhn 
against  the  Justice  who  granted  the 
warrant.  Nor  can  general  objections 
to  the  assessment  be  tried  in  such  ac- 
tion. Compton  V.  OaJiagan.  9th 
April  1812.    2  Str.  161. 

2.  An  assessment  of  property  out 
of  Madras  is  good,  under  the  33d 
Geo.  III.  if  within  the  limits  as 
settled  by  the  order  of  the  Governor 
in  Council  of  the  2d  November  1798 
for  the  jurisdiction  of  the  Court  of 
the  Recorder.     lb. 


II.  Land  Assessment. 


1.  Generally. 

3.   The   annual  rent  demandable 
from  a  dependent  Talookdur  by  the 
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Zaminddr  should  be  fixed  on  a  mea- 
surement of  the  lands  and  estimate  of 
their  produce^  by  deducting  10  per 
cent  m)m  the  produce  as  the  profit  of 
the  Talookddry  together  with  the  ac- 
tual charges  of  collection^  the  residue 
to  form  the  rent  demandable  by  the 
Zaminddr,  Bunchanund  v.  Hurgo- 
pai  Bhadery  and  another.  21st  July 
180a  1  S.  D.  A.  Rep.  145.  —  Ha- 
rington  &  Fombelle. 

4.  It  was  held,  that  in  fixing  the 
rent  of  a  dependent  Talookddry  the 
charges  of  collection  and  10  per  cent, 
must  be  deducted  from  the  actual 
produce  of  his  lands,  as  directed  by 
Reg.  V.  of  1812.  Gopee  Mohun 
Thahoor  and  another  t.  Radha  Mo- 
kun  Ghose.  29th  June  1812.  2  S. 
D.  A.  Rep.  17. — Harington  &  Fom- 
belle. 

5.  During  the  time  a  certain  Per- 
Qunnak  belonging  to  Grovemment  was 
held  KhdSf  certain  lands  were  made 
free  of  assessment  by  Ldkhiraj  sanads 
duly  sanctioned :  after  this  the  Per- 
gunnah  was  sold  by  auction  as  a  Za- 
minddriy  subject  to  a  specific  JaTna. 
The  purchaser  sued  Government  for  a 
deduction  in  his  Jama^  on  account  of 
the  lands  included  in  the  previous 

rits ;  but  the  claim  was  dismissed. 
Jama  payable  having  been  dis- 
tinctly mentioned  in  the  proclamation 
advertising  the  sale.  Baboo  ^Birj- 
nath  and  others  v.  The  Collector  of 
Burdwan.  29th  May  1817.  2  S. 
D.  A.  Rep.  240.     Ker  &  Oswald. 

6.  Favourable  quit-rents  are  in- 
cluded in  the  assets  upon  which  the 
permanent  assessment  of  every  Zar 
nunddri  was  formed.  Rajah  C, 
Vencatadry  Gopal  Jagganadha  Rao 
y.Khajah  Shumsooddeen  and  ano- 
ther. Case  16  of  1817.  1  Mad.  Dec. 
179. — Scott  &  Greenway. 

7.  An  engagement  having  been 
taken  from  a  landholder  in  Cuttack 
to  pay  so  much  rent  for  his  Talook 
in  the  event  of  all  the  lands  therein 
comprised  being  declared  by  the  re- 
sult of  the  suit  which  he  had  insti- 
tuted to  be  liable  to  assessment,  it 
was  held  by  the  Commissioner,  that 

Vol.  I. 


on  a  decree  to  that  effect  the  revenue 
of  such  lands  should  not  belong  to 
Government,  though  exceeding  ten 
Bighds,  The  decree  of  the  Commis- 
sioner was  affirmed  by  the  Sudder 
DewannyAdawlut.  GungadurPeka- 
ree  and  others  v.  Hurchunder  Ghose 
and  others.  29th  July  1823.  3  S. 
D.  A.  Rep.  253. — Leycester  &  Dorin. 

8.  The  plaintifi^s  sued  to  have  two 
Tarafs  re-annexed  to  their  estate,  on 
the  plea  that  they  were  dependent ; 
but  their  claim  was  rejected,  on  proof 
that  they  had  been  separated  before 
the  plaintiff's  purchase  of  the  estate, 
and  distinctly  assessed  by  the  Collec- 
tor, and  the  assessment  confirmed  by 
Government.  Collector  of  Zillah 
Rajshahy  v.  Rughoonath  Nundee 
and  anot/ier.  16th  August  1824. 
3  S.  D.  A.  Rep.  400.— Smith  & 
Martin. 

9.  In  an  action  between  A  and  By 
the  issue  was,  whether  a  parcel  of 
land  claimed  by  A  was  his  assessed 
tenure,  recorded  on  the  rent-roll  of  a 
Government  Afahdll^  or  component 
of  the  assessed  estate  of  the  defendant 
B.  Judgment  in  the  last  resort  went  in 
favour  of  jB.  About  seven  years  there- 
from A  sued  B  and  the  Government 
to  recover  back  the  principal  of,  and 
interest  on,  the  assessment  of  fourteen 
years  which  he  had  paid  the  Govern- 
ment. By  judgment  in  appeal,  B  re- 
covered the  principal  from  the  Govern- 
ment alone,  because,  by  the  judgment 
in  a  prior  suit,  it  was  established 
that  the  Government  had  received  a 
double  assessment  on  the  same  land,  a 
plea  that  the  Government  was  not  a 
party  being  disregarded.  Collector  of 
Zillah  Chittagong  Y.Krishn  Kishmar. 
30th  Sept.  ia33.  6  S.  D.  A.  Rep. 
331— Braddon. 


2.  Fixed  Rent. 

10.  Where  a  Zaminddr  claimed 
from  two  Talookddrs  a  balance  for 
arrears  of  rent  for  a  ceitain  period, 
during  which  the  latter  were  alleged 
to  have  naid  at  too  low  a  rate,  the 
rent  of  the  Talookddrs  appearing  va- 
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riable,  and  there  not  being  settled 
rates  of  similar  tenures  in  the  Pet' 
gunnah  aecordine  to  which  it  could 
be  determined  ;  it  was  held,  that  the 
rate  should  be  fixed  for  future  years  by 
actual  survey,  and  for  past  accounts 
should  be  setded  at  the  rate  so  fixed.^ 
Bunehanund  v.  Hurgopal  Bhadery 
and  another.  21st  July  1806.  1  S. 
D.  A.  Rep.  145.'Harington  &  Fom- 
belle. 

11.  Judgment  for  the  right  to  hold 
lands  in  under-tenure  does  not  ne- 
cessarily imply  the  ri^ht  to  hold  at  a 
fixed  rent.  Fiazuddtn  y.  B^y  Chan- 
der  Bay.  17th  July  1830.  5  S.  D. 
A.  Rep.  46. — Ross  ex,  Turnbull. 


3.  When  increased. 

12.  On  a  claim  being  preferred  by 
the  respondent,  a  Talookddr,  against 
the  appellants,  Zaminddrs,  to  re- 
coyer  an  excess  of  rent  levied  from 
his  Talooh,  the  claim  was  disallowed, 
it  appearing  that  additions  had  been 
made  to  the  assessment  within  the 
period  of  twelve  years  antecedent  to 
the  decennial  settlement,  and  there 
being  no  mention  made  of  a  Muhar- 
rari  tenure  on  his  part  in  any  au- 
thentic document.^    Bhobindur  Na- 


'  There  being  no  rule  expressly  appli- 
cable to  the  adjustment  of  rent  in  this  case, 
the  decision  was  passed  upon  an  equitable 
consideration  of  the  right  of  the  Zaminddr 
to  receive  a  variable  rent  proportionate  to 
the  produce  of  the  lands  which  rormed  a  con- 
stituent  of  his  Zamindari,  and  of  the  right 
of  the  TalookddrSt  as  holders  of  an  heredi- 
tary though  subordinate  tenure,  to  partici- 
pate in  the  rent  produce  of  the  lands  com- 
posing it — ^Macn. 

2  The  period  of  twelve  years  here  noticed 
has  reference  to  Sec.  49.  of  Reg.  VIU.  of 
1793,  which  declares  that  tenants  at  a  fixed 
rent  (denominated  Igtimrdrddrs,  or  Mukar* 
raridSrs),  "  who  have  held  their  land  at  a 
fixed  rent  for  more  than  twelve  years,  are 
not  liable  to  be  assessed  with  any  increase, 
either  by  the  officers  of  Government,  or  by 
the  Zaminddr,  or  other  actual  proprietor  of 
land."  This  Rule  was  enacted  at  the  time 
of  forming  a  permanent  settlement  of  the 
land  revenue  m  the  year  1790,  and  was  in 
consistency  with  another  Rule  (Sec.  76.  of 
Reg.  VIII.  of  1793;,  whereby  Government 


raen  and  another  r.  Bishennath  JBat. 
14th  Aug.  1806.  1  S.  D.  A.  Rep. 
100. — H.  Colebrooke,  Harington,  k 
Fombelle. 

13.  A  claim  to  hold  a  Talooh  at  a 
fixed  rent  in  a  Zamtnddri  purchased 
by  the  defendant,  was  adjudged  in  fa- 
vour of  the  plaintifis,  on  proof  of  an 
Isthnrdri  tenure,  and  in  conformity 
with  Sec.  40.  of  Reg.  VIII.  of  1793, 
by  which  dependent  landholders,  Is- 
timrdrddrSf  or  tenants  at  a  fixed  rent, 
holding  theirtenures  from  Zaminddrs, 
or  superior  landholders,  who  have  al- 
ready ''held  their  land  at  a  fixed  rent 
for  more  than  twelve  years,"  were  de- 
clared **  not  liable  to  be  assessed  with 
any  increase,  either  by  the  officers  of 
Government,  or  by  the  Zaminddr,  or 
other  actual  proprietor  of  the  land. 
Chintamunee  Mustofee  v.  Durupna- 
rainBai.  16th  July  1810.  1  S.  D. 
A.  Rep.  302. — Harington. 

14.  The  assessment  imposed  at  the 
time  of  the  decennial  settlement  on  a 
Talooh  held  under  a  Jangaiboori 
tenure,  is  liable  to  be  enhanced,  ac- 
cording to  the  Pergunnah  rates,  on  a 
measurement  of  the  lands  brought 
into  cultivation.  Khaja  Arratoon 
and  another  v.  Doorgapershaud  Bkui- 
tachajjya  and  others.  18th  July  1820. 
3  S.  D.  A.  Rep.  34.  -^  Fendall  & 
Goad. 

15.  *A  dependent  Talooh,  for  which 
a  sanad  had  been  granted  by  the 
former  proprietor  to  hold  it  at  a  fixed 
rent,  but  which  was  granted  within 
twelve  years  before  the  decennial  set- 
tlement, was  held  to  be  liable  to  in- 
crease of  assessment  by  the  presoit 
proprietor,  though  not  an  auction 
purchaser.  Khaja  Neehoos  Marcar 
V.  Bam  Lochun  Ohose.  20th  March 
1823.  3  8.  D.  A.  Rep.  221.— C.  Smith 
&  Shakespear. 

16.  Held,  that  lands  granted  by 
the  former  Soobadar  of  Cuttack  to  a 


exempted  from  any  increase  of  the  public 
assessment  "  all  separate  Talooks,  as  well  as 
all  lands  heretofore  paying  revenue  imme- 
diately to  Government,  which  may  have 
been  held  at  a  fixed  Jama  during  Uie  last 
twelve  years," 
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Kkundaitj  or  Sirdar  of  Pykes,  who 
had  held  them  at  one  myariable  quit 
rent  for  more  than  twelve  years  be- 
fore the  Company's  Government,  are 
not  liable  to  any  increase  of  assess- 
menty  although  the  grant  did  not  spe- 
cify thetenns  Mukarrari,  Istimrari, 
or  other  word  signifying  perpetuity. 
Afookummud  Ismail  Jemadar  v.  i2a- 
jah  Balungee  Surrin,  3d  May  1824. 
"3  S.  D.  A.  Rep.  346.  —  Ahmuty  & 
Harington. 

17.  On  a  suit  by  the  respondent  to 
be  exempted  from  the  demand  of  in- 
creased assessment,  his  claim  was 
disallowed,  on  proof  that  the  former 
Collector  had  erroneously  granted  a 
2da7ninddri  pottay  deducting  an  allow- 
ance for  Dehyak  and  Bhuray,  which 
was  the  right  of  the  TahfUddrs  alone, 
and  had  been  resumed  on  settlement 
with  the  proprietors.  But  the  decree 
providing  that  no  further  increase 
should  be  demanded,  a  petition  for 
review  was  granted,  and  it  was  finally 
decreed  that  the  respondent  should 
not  be  exempted  from  the  increased  de- 
mand, but t]utt,if  dissatisfied  therewith, 
he  might  apply  for  a  new  settlement. 
The  VoUector  of  Benares  on  the  part 

^Oovemment  v.  Baboo  Ulruk  Sing, 
hh  June  1824.     8  S.  D.  A.  Rep. 
381. — Shakespear  &  Martin. 

18.  Lands  held  at  an  invariable 
quit  rent  by  the  appellants  and  their 
ancestors  under  Mukarrari  pottas  for 
a  period  of  thirty-eight  years  were 
held  not  to  be  liable  to  any  enhanced 
assessment,  though  the  grants  did  not 
specify  that  the  tenure  should  be 
hereditary.  Joba  Svigh  and  others 
V.  Afeer  Nujeeh  OoUah  and  others. 
29th  Nov.  1827.  4  S.  D.  A.  Rep. 
271. — Ross. 

19.  An  under-tenant  of  Mdl  land 
in  the  twenty-four  Pergunnahs,  re- 
pelled the  claim  of  the  Talookddr^  to 
levy  enhanced  rent  on  his  tenure,  at 
the  improved  PergunnaJi  rate,*  by 
pleading  exemption  from  increase  on 
the  rent  settled  by  the  government 
survey  and  Jamahofidi  of  1190  B.  S. 
(1783),  and  continuous  payment  at 
that  rate.     On  proof  that  the  local 


rate  had  risen,  and  on  defect  of  proof 
by  the  defendant  as  to  the  le^l  fixed 
character  of  the  rent  heretorore  paid 
by  him  on  his  tenure,  his  plea  was 
overruled,  and  the  right  of  the  supe- 
rior landlord  to  proceed  to  assess  the 
tenure  at  the  improved  customary 
rate,  under  Reg.  V.  of  1812,  award«l. 
Mt.  Beb  Bdni  and  others  v.  Ram 
Narayan  Nag.  24th  March  1831. 
5  S.  D.  A.  Rep.  102.— Tumbull  & 
Ross. 


4  Measurement, 

20.  In  a  suit  for  the  adjustment  of 
the  rent  of  a  dependent  Tahokdar^ 
assessable  at  the  Pergunnah  rates,  it 
was  determined  that  the  land  should 
be  measured  with  the  rod  in  common 
use,  and  assessed  according  to  the 
rates  of  a  former  settlement,  inclu- 
sive ofAbwdb  and  Saldmif  ordered 
to  be  consolidated  by  Reg.  VIII.  of 
1793,  and  subject  to  the  customary 
deductions  in  favour  of  the  Talook- 
ddr.  Ramkaunt  Butt  and  another 
V.  Gholam  Nvbee  Chowdree,  10th 
May  1812.  2  S.  D.  A.  Rep.  55.— 
H.  Colebrooke  &  Fombelle. 

21.  In  the  province  of  Benares  the 
land  measure  described  in  Sec.  5.  of 
Reg.  II.  of  1795  is  not  restrictive  so 
as  to  bar  reference  to  any  other  stan- 
dard locally  current.  Nor  is  the  in- 
tervention of  Ameens  and  Kanungos 
for  adjustment  of  money-rents  impe- 
rative, particularly  since  the  enact- 
ment  of  Reg.  V.  and  Reg.  XVIII.  of 
1812.  Raghubir  Ray  v.  Bdbu  Sheo 
Narayan  Singh.  20th  Dec.  1830. 
5  S.  D.  A.  Kep.  77.  —  Leycester, 
Sealy,  &  Ross. 

22.  A  measurement  by  a  Collector, 
made  at  the  time  of  entering  into  en- 
gagements with  a  Zaminaary  is  no 
bar  to  the  Zaminddr  re-measuring 
the  lands,  to  ascertain  the  extent  of 
the  holdins^s  of  his  tenants.  Govern- 
ment  v.  Slieik  Falteerullah.  20th 
June  1837.  6  S.  D.  A.  Rep.  171.— 
Braddon  &  Hutchinson. 
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ASSETS.— See  Assumpsit,  2; 
Executor,  96  et  seq. 


ASSIGNMENT. 


I.  Generally,  1. 

II.  Op  Bankrupt's  Effects. — See 
Bankrupt,  4  et  seq. 


I.  Generally. 

1.  The  assignment  of  a  conditional 
order  for  the  payment  of  a  sum  of 
money  to  a  house  of  agency  in  Cal- 
cutta, by  such  house  oi  agency  to  a 
third  person,  was  held  to  be  legal  and 
valid.  Rajah  Bejai  Govind  Singh 
and  others  v.  Fullarton.  27th  Feb. 
1838.  6  S.  D.  A.  Rep.  222.— Rat- 
tray  &  Money. 


3.  In  an  action  of  asmmpsit  by  a 
Muhammadan  plaintiff,  the  defendant, 
being  a  British  subject,  is  entitled  ta 
the  benefit  of  the  British  law.  Jhaw 
Khan  v.  Imlach.  Circa  I82a  CL 
R.  1834.  20.    Mor.  243. 

4.  Assumpsit  lies  on  a  foreign  judg- 
ment, it  not  being  a  record  in  India. 
Khankee  Doss  y.  Jogulkissen  Doss. 
16th  June  1837.  Barwell's  Notes, 
115. 

5.  A  plea,  in  assumpsit  for  goods 
sold  and  delivered,  that  the  goods  did 
not  correspond  with  the  representation 
of  the  seller,  is  bad,  but  may  be 
amended.  Schneider  Y.Morgan.  12th 
June  1838.     Mor.  243. 


ATTACHMENT. 


ASSISTANCE.— See  Attach- 

MBNT,  8,  10. 


ASSUMPSIT. 

I.  Generally,  1. 

II.  Bt  Assignees  of  a  Bankrupt. 
— See  Bankrupt,  9. 


I.  Generally. 


I.  In  the  Supreme  Courts. 

II,  In  the  Courts  of  the  Honour- 
able Company. 

1 .  What  Property  Tnay  he  At^ 

tachedy  15. 

2.  Alienation  of  Property  under 
Attachment,  19. 

3.  Erroneous  Attachment,  28. 

4.  Practice,  on,  31. 

5.  By  Collectors,— See  CohLBC- 
TOR,  3,  4. 

6.  Costs  of.—  See  Costs,  55. 


1.  It  was  held  that  a  payment  of 
Company's  paper,  which  was  accepted 
as  money,  will  support  a  count  for 
money  paid.  Kissenchunder  Roy  v. 
Surroopchunder  Mullick.  ]Oth  Feb. 
1820.    Boat's  Notes,  Case  112. 

2.  In  a,ssumpsit  against  a  Hindu 
heir,  it  is  not  necessary,  though  the 
promises  are  laid  in  the  time  of  the 
ancestor,  to  allege  assets  come  to  his 
hand ;  but  he  must  plead  no  assets,  or 
plene  administravit.  Collypersaud 
Mooherjee  v.  KJietterpaul  Sucier. 
2d  Term  1820.  East's  Notes,  Case 
114, 


I.  In  the  Supreme  Courts. 

1.  An  attachment  will  not  be 
granted  against  a  witness  in  an  equity 
cause  without  an  affidavit  of  service 
of  subpcena,  and  of  his  being  a  mate- 
rial witness.  Ramsunder  Narain 
Mitter  v.  Luchynarain  Chowdry, 
Hyde's  Notes.  2d  Feb.  1778.  Mor. 
262. 

2.  An  attachment  was  refused  to 
be  granted  by  the  Supreme  Court 
against  the  East-India  Company  to 
compel  answer  to  a  bill ;  but  a  rule  to 
shew  cause  why  a  sequestration  should 
not  issue  to  compel  an  answer  to 
the  amended  bill  of  complaint  was 
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granted.*  Keighley  and  another  y. 
The  East-India  Compani/,  Hyde's 
Notes.  19th  March  1792.  Mor. 
269. 

3.  A  rule  nisi  for  a  writ  of  attach- 
ment was  discharged  with  costs,  for 
irregularity,  because  the  rule  was  not 
served  personally.  Small  v.  Shep- 
pard.  80th  Oct  1823.  CI.  R.  1829. 
268. 

4.  And  though  the  defendant  had 
moTed  to  enlarge  the  rule,  it  was 
held  not  to  dispense  with  personal 
serrice.  Sher^  v.  Bowanneyper- 
saud.  11th  M^rch  1824.  CI.  R. 
1829.  268. 

5.  To  ground  an  attachment  for 
non-payment  of  costs  there  must  be 
a  personal  service  of  the  order,  and  a 
letter  of  attorney  from  the  party  to 
whom  they  are  payable.  Doe  dem, 
Bibee  Jumaun  v.  Mirza  Ally*  2d 
Term  1827.    CI.  Ad.  R.  1829.  45. 

6.  An  attachment  for  want  of  ap- 
pearance, issued  the  same  day  that  the 
bill  had  been  amended,  was  held  to 
be  irregular.  Collypersaud  Hazrah 
▼.  Manduhchunder  Soor,  Ist  Term 
1828.    01.  Ad.  R.  1829.  46. 

7.  An  attachment  for  rescuing  a 
prisoner  was  granted,  although  the 
¥rarrant  was  directed  to  the  person 
executing  it,  not  in  his  real  name,  but 
in  the  name  by  which  he  was  gene- 
rally known.  Ladleymohun  Tagore 
Y.RajessoreyDahey.  27th  Jan.  1829. 
CL  Ad.  R.  1829.  49. 

8.  Writs  of  attachment  and  assis- 
tance cannot  be  moved  for  together. 
Radanauth  Chucherhutty  v.  J5e?'- 
m&moye  Dossee.  2  Feb.  1837.  Mor. 
284. 

9.  Before  an  attachment  can  be 
moved  for,  after  the  death  of  the  at- 
torney of  the  party  against  whom 
the  attachment  is  applied  for,  an 
order  calling  on  the  party  to  appoint 
a  new  attorney  must  be  obtained,  and 
personally  served.  This  order  is 
obtained  by  petition.    Service  by  post 


is  not  sufficient.     Stephen  y*  Hume, 
19th  June  1837.     1  Fulton,  73. 

10.  A  writ  of  assistance  may  be 
moved  for  under  equity  process  Kule 
7^,  before  the  return  oi  the  attach- 
ment. AnundnarainGhosey.Bissumr- 
herHoldar.    Feb.  1840.     Mor.  806. 

11.  Where  the  party  refuses  to  de- 
liver up  possession  of  the  land,  the 
intermediate  writ  of  attachment,  as 
well  as  the  intermediate  writ  of  in- 
junction, is  dispensed  with  under  the 
additional  equity  process  Rule^;  and 
the  practice  is,  to  move  for  the  writ  of 
assistance  at  once,  upon  an  affidavit 
of  the  due  service  of  the  writ  of  exe- 
cution and  demand  of  possession,  and 
refusal.     Ih, 

12.  An  attachment  will  not  be  set 
aside  on  the  ground  that  the  execu- 
tion of  it  will  cause  loss  of  employ  to 
the  party  against  whom  it  has  issued. 
LadUymohun  Tagore  v.  Majessorey 
Daby  Doss.  27th  June  1842.  1 
Fulton,  15. 

13.  After  appearance  entered  by 
the  plaintiff  for  the  defendant,  an  at- 
tachment may  issue,  though  the  ser- 
vice of  the  subpoena  was  not  personal. 
WooduhchunderSaha  Y.Komlacaunth 
Sircar  and  others.  26th  Jan.  1843. 
1  Fulton,  132. 

14.  The  Court  refused  to  grant  a 
writ  of  attachment  against  defendants 
for  a  breach  of  injunction,  prohibit- 
ing proceedings  in  any  of  the  Mo- 
fussil  Courts,  the  defendants  having 
proved  that  the  proceedings  insti- 
tuted by  them  before  the-  Sudder 
Ameen,  were  taken  with  a  view  to 
carrying  the  decree  of  the  Supreme 
Court  into  execution.  Hurropersaud 
Ghose  V.  Ramnarain  Mooherjee  and 
others.  20th  Feb.  1843.  1  Fulton, 
160. 


1  Sequestration  against  the  Company  for 
waot  of  appearance  is  provided  for^by  the 


\  ap 
r.  CI 


Charter.  Clause  XVI.    See  1  Sm.  &  Ry.  19. 


»^^^^^^^^^/S^/N^^^\<»\/N.^ 


II.  In  tbe  Courts  of  the  Honour- 
able Company. 


1.  What  Property  may  he  Attached. 
15.    The  Court    declared  that    a 

>  2  Sm.  &  Rv.  168. 
'^2Sm.&Ry.  172  a.  172  6. 
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party  was  at  liberty  to  attach,  under 
the  decree  of  the  Court,  whatever 
property  he  might  point  out,  such  at- 
tachment beine  at  his  own  risk,  leaving 
the  persons  m  whose  possession  it 
might  be  to  bring  an  action  in  the 
Civil  Court  for  removal  of  the  at- 
tachment. This  principle  was  de- 
clared to  hold  in  all  executions 
wherein  application  was  made  for  an 
attachment.  Muha  Lukmee  v.  The 
Grandsons  of  KripashookuL  29th 
July  1817.  2  Borr.  510.— Pren- 
dergast  &  Sutherland. 

16.  Where  an  action  was  brought 
to  remove  an  attachment  from  pro- 
perty which  one  brother  (against 
whom  was  an  unsatisfied  decree)  had 
made  over  to  another  brother,  under 
colour  of  his  defraying  their  mother's 
funeral  expenses,  the  attachment  was 
confirmed  on  one-half  the  property 
by  the  Zillah  Assistant  Judge  (Grant) ; 
and  on  appeal  to  the  Judge  (Kentish), 
on  the  ground  that  the  transaction  ap- 
peared fraudulent,  and  that  the  note 
upon  which  the  transfer  was  made 
was  on  unstamped  paper;  this  de- 
cision was  modified  by  the  Sudder 
Dewanny  Adawlut,  according  to  the 
opinion  of  the  law  ofiicers,  and  it  was 
ordered  that  Rs.  10.  should  be  allow- 
ed for  the  mother's  funeral  expenses, 
and  that  the  attachment  should  be 
raised  from  certain  jewels,  part  of 
the  property  attached,  which  nad  not 
been  proved  to  be  part  of  the  ances- 
tral estate.  Ifurreedass  Asaram  v. 
GhirdhvrdcLss  Kevuldass.  14th  Mar. 
1831.  Sel.  Rep.  43. — Barnard,  An- 
derson &:  Baillie. 

17.  Held,  that  a  pension  granted 
by  Government  is  not  liable  to  be  at- 
tached in  satisfaction  of  a  decree  of 
Court,  and  is  payable  only  to  the 
party  to  whom  the  Government  may 
have  assigned  it.  Kadir  Alee  and 
others  v.  Mt.  Chomrassee.  6th  Feb. 
1830.  Serajoon-Nissa  £7ianum,  Pe- 
titioner. 6th  April  1839.  1  Sev. 
Sum.  Cases,  89.— -Reid  &  Tucker. 

18.  An  attachment  cannot  be 
placed  on  a  son's  share  of  ancestral 
property,  specially  appropriated  for 


his  maintenance,  in  satisfaction  of  his 
father^s  debts,  during  the  lifetime  of 
the  latter.  Amrut  Row  Trimbuck 
Peytay  v.  Trimbuck  Row  Amrutay- 
shwar  and  others,  19th  Sept.  1839. 
Sel.  Rep.  218.— Pyne  &  Greenhill. 


2.  Alienation  of  Property  under  At- 

tachment. 

19.  An  attachment  of  lands  by  the 
Supreme  Court,  was  pleaded  by  the 
purchaser  at  the  Sheriff's  sale,  against 
the  validity  of  a  mortgage  and  condi- 
tional sale  of  part  of  the  lands  during 
the  attachment.  The  plea  was  disat 
lowed,  on  proof  that  the  Sheriff's  sale 
took  place  in  satisfaction  of  a  different 
demand,  and  in  execution  of  a  diffe- 
rent judgment  than  that  under  which 
the  original  seizure  was  made ;  it  not 
being  shewn,  also,  that  any  l^al  at- 
tachment by  the  Supreme  Court 
existed  at  the  time  of  the  mortage 
on  which  a  judgment  had  been 
obtained  in  the  Zulah  Court  before 
the  Sheriff's  sale.  Petumher  Ohose 
V.  Ohureeh  OUah.  3d  Oct.  1806. 
1 S.  D.  A.  Rep.  167.— H.  Colebrooke 
&  Fombelle. 

20.  But  the  private  sale  of  a  de- 
pendent Talook,  made  by  the  ZandU' 
ddr  while  his  Zaminddri  was  under 
attachment  by  the  Supreme  Court, 
which  ended  in  the  public  sale  of  it, 
was  declared  invalid  a^nst  the  pur- 
chaser at  the  public  sale,  though  obli- 
gatory on  the  Zaminddr  or  his  sqc- 
cessor  in  the  event  of  the  public  sale 
being  set  aside  by  the  Supreme 
Court.^      Munroop  Rat  v.  Mamjee 


'  This  decision  was  partly  founded  oo  the 
principle  that  the  owner  of  an  estate,  dis- 
posing of  part  of  it  as  an  independent  tenure 
while  the  estate  is  under  attachment  prepa- 
ratory to  a  public  sale,  binds  himself  and 
his  heirs  by  such  a  disposal,  in  the  event  of 
the  attachment  being  suhsequenUy  with- 
drawn, or  the  public  sale,  if  made,  being  set 
aside,  and  the  estates  restored  to  the  origi- 
nal owner  or  his  legal  representative ; 
though  if  the  public  sale,  for  which  the  at- 
tachment was  made,  take  place,  and  reiluin 
in  force,  any  transfer  or  lease  made  by  the 
late  proprietor  during  the  attachment  is  not 
valid  against  a  public  purchaser. — Macn. 
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Bunqja  and  anotfier.  22d  Dec. 
1806.  1  S.  D.  A.  Rep.  172.— H. 
Colebrooke  &  Fombelle.  Pitumber 
Bhurtacharij  v.  Ramjee  Bunoja, 
3d  July  1807.  1  S.  D.  A.  Rep.  195. 
— ^Hariogton  &  Fombelle. 

21.  Property  belonging  to  a  public 
de&ulter  being  attached^  and  about  to 
be  sold  in  satisfaction  of  the  dues  of 
Oovemment,  should  another  person 
claim  the  property,  it  is  sufficient 
that,  previous  to  the  sale,  a  summary 
inquiry  be  made  into  the  merits  of 
the  claim.  A  formal  inquiry  is  not 
in  the  first  instance  necessary.  But 
it  is  at  the  option  of  the  claimant  to 
institute  subsequently  a  regular  suit ; 
and  if  his  title  be  proved,  the  sale  will 
be  void,  and  the  property  adjudged  to 
him  with  costs.  Vakeel  of  Oovem- 
ment  and  others  v.  Mt.  Kisfioree.  25th 
Sept  1815.  2  S.  D.  A.  Rep.  162.— 
Harin^ton  &  Ker. 

22.  The  same  rule  holds  good  with 
regard  to  property  under  attachment, 
and  about  to  be  sold  in  satisfaction  of 
a  decree.     lb. 

23.  Where  A  sued  for  the  removal 
of  the  attachment  of  a  judgment  cre- 
ditor, on  the  ground  that  the  property 
had  been  previously  made  over  to 
him  by  a  deed  of  transfer,  the  Court, 
on  evidence,  decided  that  the  deed  was 
a  fabrication,  and  ordered  the  attach- 
ment to  stand  good,  decreeing  that  A 
should  pay  costs  and  interest  at  12 
per  cent.,  on  the  amount  to  be  reco- 
vered on  the  sale  of  the  attached  pro- 
per^, firom  the  date  on  which  A  sued 
to  have  the  attachment  removed. 
Deothuhkur  Ramanund  v.  Kasee- 
ramJuyanund.  3d  July  1823.  2 
Borr.  S34. — Romer,  Sutherland  & 
Ironside. 

24.  The  hors  of  a  person  deceased 
cannot  alienate  property  by  sale  while 
there  is  an  unsatisfied  decree  pending 
against  the  deceased.    And  where  a 

Eson  purchased  property  fit>m  the 
rs  of  a  deceased  against  whom 
there  vras  an  unsatisfied  decree  pend- 
ing, and  for  which  such  property  had 
been  attached,  the  right  of  the  pur- 
chaser was  held  to  be  subservient  to 


the  attachment,  which  was  decreed  to 
remain  in  full  force  until  such  decree 
should  be  satisfied  from  the  property 
attached,  or  in  any  other  way  the 
heirs  might  prefer.  Irnggah  FattOr 
jee  V.  Trirnbuck  Herjee.  4th  May 
1830.     Sel.  Rep.  33. 

25.  Where  A  sued  his  brother  B 
for  the  half  of  the  expenses  incurred 
by  their  father  in  B*s  marriage,  and 
obtained  a  decree  in  his  favour,  in 
satisfaction  of  which  he  attached  cer- 
tain property  belonging  to  his  bro- 
ther Bj  who  had  previously  died; 
C  sued  to  remove  this  attachment,  on 
the  ground  that  the  son  of  B  had 
made  over  the  property  so  attached 
to  him  in  San  Oerania;  it  was  held, 
that  B*a  property  was  answerable : 
and  the  San  Oerania  bond  having 
been  passed  long  since  the  decree 
under  which  the  property  was  at- 
tached, the  alienation  of  such  pro- 
perty by  the  son  of  JB  under  it,  wnilst 
such  a  demand  remained  unsatisfied, 
was  held  to  be  invalid.  Dunna 
JSnderjee  v.  Nurotum  Peetamher, 
5th  June  1830.    Sel.  Rep.  34. 

26.  Where  a  Hindu  had  an  inter- 
est in  a  moiety  of  a  house  (ances- 
tral property)  alienated  by  his  father 
with  his  consent;  it  was  held,  that 
such  alienation  was  invalid,  there  be- 
ing a  judgment  remaining  unsatis- 
fied against  him ;  and  an  attachment 
placed  on  the  house  under  such  judg- 
ment was  held  to  be  good.  Ihtyar^ 
shunher  Kasseeram  v.  BrijvuUubh 
Motheechund.  13th  Aug.  1830.  Sel. 
Rep.  41. 

27.  Where,  in  a  suit  to  raise  an  at- 
tachment from  off  a  part  of  a  house, 
the  house  had  been  sold  under  the 
attachment  which  should  have  been 
levied  on  the  shares  of  two  persons 
only ;  it  was  held,  that  the  sale  was 
void,  and  should  be  annulled,  with 
power  to  resell  the  two  shares  to 
which  the  attachment  should  have 
been  confined.  Luximeedas  Laldas 
V.  Mt.  Hajizboo  and  another.  24th 
March  1831.  Sel.  Rep.  48.— Bar- 
nard, Anderson,  &:  BaiUie. 
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3.  Erraneaus  Attachment. 

28.  A  Zaminddr  is  entitled  to  com- 
pensation for  any  loss  actually  sus- 
tained by  him  in  consequence  of  an 
erroneous  attachment  of  his  Zamin- 
ddri  by  the  Collector,  however  unin- 
tentional it  may  be.  Sree  Rajah 
Royduppa  Runga  Rao  Bahadoor  y. 
Heirs  of  Smith,  Case  12  of  1824. 
1  Mad.  Dec  480. — Grant,  Cochrane, 
&  Oliver. 

29.  Where  A  sought  to  recover 
damages,  laid  at  Rs.  1515  .  2  .  85, 
on  account  of  an  attachment  levied 
upon  his  property  in  pursuance  of  a 
judgment  given  in  the  Zillah  Court, 
which  was  aflei'wards  reversed  in  the 
Sudder  Adawlut,  the  Zillah  Court 
adjudged  damages  to  the  amount  of 
Rs.  30.  On  appeal,  the  Sudder  Court 
held  that  damages  were  recoverable ; 
and  considering  that  the  extent  of 
damage  had  not  been  properly  inves- 
tigated, referred  the  case  back  to  the 
Zillah  Court,  with  directions  to  as- 
semble a  Panchdyit  to  assess  the  da- 
mages ;  and  the  latter  awarded  Rs.  154. 
This  award  was  affirmed  by  the  Court, 
with  one-tenth  of  the  costs  of  the 
whole  suit,  and  the  Panchdyifs  ex- 
penses, leaving  the  remaining  nine- 
tenths  of  the  costs  to  be  discharged 
hjA.  SaUehkany.Dayamkan.  25th 
Feb.  1830.    Sel.  Rep.  31. 

30.  Where  A  claimed  an  Inadm 
.village,  and   eleven  years    produce 

thereof,  granted  to  i  by  the  late 
Peshwa,  and  attached  before  the  com- 
mencement of  the  British  rule  by 
the  farmer  of  the  province,  he,  as  as- 
serted, not  having  authority  for  the 
act,  the  question  at  issue  being  on 
the  validity,  or  otherwise,  of  the  re- 
sumption of  the  village  as  the  act  of 
the  Peshwa's  government;  it  was 
held,  that  the  farmer  was  not  proved 
to  be  a  competent  authority  to  attach 
the  village;  and  the  same  1Mb  or- 
dered to  be  restored  to  A.  Thewaim 
for  eleven  years'  revenue  was  consi- 
dered as  a  money  debt,  and  unsus- 
tainable under  Sec.  3.  of  Reg.  V.  of 
1827;  and  six  years'  produce  was 
awarded,  in  confoimity  with  the  pro- 


visions of  the  said  R^ulation.^  Mills 
V.  Modee  Peshtonjee  Kliershedjee, 
3l8t  Dec.  1831.  Sel.  Rep. 111.— 
Barnard,  Baillie,  &  Henderson. 


4.  Practice  on. 

31.  The  Zillah  Judge  having  ap- 
plied to  the  Court  of  Appeal  to  know 
whether  a  search  warrant  might  be 
granted  to  a  party  who  had  made 
application  for  an  attachment,  the 
Court  gave  its  opinion,  that  a  search 
warrant  could  not  be  granted  in  civil 
process;  but  it  was  not  considered 
objectionable  that  property  should  be 
attached  in  the  presence  of  a  civil 
officer  under  the  Judge's  instructions, 
when  pointed  out  by  the  party  claim- 
ing the  same  at  his  risk.  3fuka 
Lukmee  v.  Grandsons  ofKripa^ioo- 
kuL  19th  July  1817.  2  Borr.  510. 
— Prendergast  &  Sutherland. 

32.  A  suit  for  the  removal  of  an  at- 
tachment must  be  laid  in  the  amount 
of  that  decree  under  which  the  attach- 
ment issued.  IcMiashunkur  Shea- 
shnnkur  v.  Mt.  Beejeebuhoo  22d 
Feb.  1823.  2  Borr.  469.— Suther- 
land &  Ironside. 


ATISH  BAHRAM. 

1.  Certain  Pdrsis  of  the  Rasmi 
sect  sued  others  of  the  Kadimi^  sect 
to  prevent  the  building  of  an  Atish 
Bahrdm,  or  fire  temple,  by  one  of 
the  latter ;  the  Rasims  affirming  that 
only  one  Atish  Bahrdm  could,  by 
their  laws,  exist  in  one  place ;  and  that 
they  made  their  vow  to  build  one  be- 
fore the  Kadmts  did.  The  Rasmis 
failing  to  prove  the  fact  that  more 
than  one  temple  was  not  allowed  in 
the  same  city,  it  was  settled  by  arbi- 
tration, under  the  directions  of  the 
sitting  Judge,  that  both  parties  should 
be  at  liberty  to  build  temples,  the 
Rasniis  being  allowed  to  consecrate 
theirs  first,  and  the  Kadimis  theirs  at 


*  This  decree  was  afHrmed  by  the  Judi- 
cial Committee  of  the  Privy  Council  oo  the 
5thof  Julvl838. 
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any  time  subsequently.  Deen  Shah 
and  others  v.  Pestunjee  Kala  JBhaee. 
4th  Sept  1822.  2  Borr.  376.— Suth- 
erland. 

ATTESTATION.— See  Will,  40. 
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ATTORNEY. 


L  In  the  Supreme  Courts. 

1.  Appointment  and  Admission 

of,  I. 

2.  Privilege  ofAttomies,  3. 

3.  Bill  of  Costs,  6. 

II.  In  the  Courts  of  the  Honour- 
able Company,  8. 
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I.  In  the  Supreme  Courts. 


«« 


I.  Appointment  and  Admission  of, 

1.  The  appointment  of  the  Com- 
pany's attorney  must  be  made  by 
motion  in  the  Supreme  Court,  that  the 
appointment  be  filed  by  the  Keeper 
of  the  Records:  this  motion  will  be 
minuted  in  all  the  offices,  and  then 
the  appointment  must  be  filed  by  the 
Keeper  of  the  Records,  and  kept  by 
him  among  the  records  of  the  Court. 
In  the  matter  of  Polfrey,  Hyde's 
Notes,  23d  Oct.  1780.     Mor.  265. 

2.  The  Supreme  Court  at  Bombay 
has  no  power  to  admit  persons  as 
attomies  and  solicitors  to  practice  in 
the  Courts  there,  except  such  as  are 
qualified  in  the  manner  pointed  out 
by  the  Bombay  Charter  and  Letters 
Patent  of  1823  establishing  the  Court ; 
viz.  those  who  have  been  admitted 
attomies  or  solicitors  in  one  of  the 
Courts  at  Westminster,  or  were  prac- 
tising in  the  Recorder's  Court  at 
Bombay  at  the  time  of  the  publica- 
tion or  that  Charter.*  Morgan  v. 
Leech.  12th  Feb.  1841.  3Moore,368. 


2.  Privilege  of  Attomies, 
3.  The  Court  refused  to  enter  an 


»  But  see  Act  XllL  of  1845. 


exoneratur  on  the  bail  piece  given  by 
an  attorney,  who  had  obtained  leave 
of  absence  to  ^o  home,  and  who  had 
left  Calcutta,  but  who  subsequently 
returned  to  Calcutta  without  shipping 
himself.  Mathervs  v.  Howard.  15th 
Jan.  1817.  East's  Notes.  Case  58. 
4.  where  an  attorney  of  the  Su- 
preme Court  had  been  sued  in  the 
Petty  Court,  and  moved  for  a  cer- 
tiorari to  remove  the  proceedings 
into  the  Supreme  Court  on  his  privi- 
lege of  an  attorney,  in  analogy  to  the 
privilege  of  attomies  to  the  Superior 
Courts  at  Westminster,  the  Court 
agreed,  that  no  such  privilege  existed 
in  the  case  of  the  officers  of  the  Court, 
and  could  not  therefore  be  recog* 
nized ;  as  the  Judges  alone  are,  by  the 
Charter,  exempted  from  an'est  in 
civil  suits,  and  no  other  exemption  is 
made.^  Bume  v.  Trebeck.  29th 
Oct.  1821.     East's  Notes.    Case  29. 


3.  Bill  of  Costs. 

5.  The  76th  Plea  Rule,  which  re- 
quires an  attorney  to  deliver  in  his 
bill  to  the  client  before  any  demand 
be  made  for  the  amount,  is  not  satis, 
fied  by  leaving  the  bill  taxed  with 
the  client  for  a  few  hours,  and  then 
taking  it  back  again ;  for  delivering 
in  means  a  delivery  to  and  a  rest- 
ing withy  in  order  that  the  client  may 
be  enabled  to  have  full  consideration 
of  the  items,  and  to  take  advice  up 
to  the  period  of  the  settlement.' 
Comberbatch  v.  Kistopreah  Dossee. 
9th  Nov.  1816.  East's  Notes. 
Case  56. 

6.  A  rule  to  retax  an  attorney's 
bill  must  be  a  rule  nisi.  Ramrutton 
Mullich  V.  Tarrackund  Doss.  4th 
June  1825.    CI.  R.  1829.  244. 


2  Per  Curiam ;  "  It  is  only  in  matters  of 
mere  pritoice  that  we  are  to  follow  the 
Court  41  King's  Bench  when  we  have  no 
different  rule  of  our  own.  This  decision 
does  not  preclude  the  Court  from  granting 
a  certiorari  to  remove  any  cause  out  of  the 
inferior  Court  upon  any  proper  ground,  on 
the  application  of  an  attorney. 

3  Sed  qucerey  as  to  the  time  given  afler 
the  delivery  in  before  action. 
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7  An  attorney  not  taxing  his  costs, 
pursuant  to  order  to  effect  a  change^ 
liberty  was  given  to  the  new  attorney 
to  file  his  warrant,  and  take  the  pa^ 
pers  at  the  end  of  fourteen  days. 
Bindabun  Doss  ▼.  Hunnoomaun 
Dou.  22d  Jan.  1829.  Clarke's  Ad. 
R.  1829.  48. 


AIM  AH. — See  Land  Tekube  31a. 

MALIKiNEH,  2. 

BA  FARZANDAN—SeeRBSUMP 

TI0N9  12. 

BAIL. 


II.  In  the  Coubts  op  the  Honoue- 
ABLE  Company. 

8.  Held,  by  the  Sudder  Dewanny 
Adawlut,  that  attorney's  costs  in- 
curred  by  a  creditor  for  making  a 
demand  on  a  resident  in  the  Mofussil, 
who  was  not  amenable  to  the  juris- 
diction of  the  Supreme  Court,  are  not 
recoverable  by  action  in  the  Mofussil 
Courts.  Atkinson  v.  Evans.  30th 
June  1836.  6  S.  D.  A.  Rep.  75.— 
Stockwell  &  Robertson. 

AUCTION.— See  Sale,  passim. 

AUMEEN. — See  Amben,  passim. 

AVIQNAT  NAYR. 

1.  An  Avignat  Nayr  instituted  an 
action  for  damaees  on  account  of  de- 
famation, and  died  during  the  pen- 
dency of  the  suit,  which  was  con- 
tinued by  his  successor  in  the  office. 
It  not  being  shewn  that  the  injurious 
acts  complained  of  by  the  late  Avig- 
nat Nayr  operated  in  any  way  to 
cause  damage  or  pecuniary  loss  to 
his  successor,  it  was  held,  reversing 
the  decree  of  the  Lower  Court,  that 
an  action  could  not  lie  on  the  part  of 
the  successor.  Peratt  Narr&oodry 
V.  Pyoormulla  Avignat  Nayr.  Case 
15  of  1824.  1  Mad.  Dec.  491.— 
Grant,  Gowan,  &:  Lord. 

AVAK  VYXJU.— See  Insubance 
OF  Ships,  passim-. 

AWARD. — See  Abbitbation,  p€is- 

m 
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I.  In  the  Supbemb  Coubts. 

1.  Deposit  of  Money  in  lieu  of 
BaU,  1. 

2.  Qualification  of  Bailj  5. 

3.  Notice  of  Bail,  6. 

4.  Notice  of  Justification,  10. 

5.  Justification  of  Bail,  13. 

6.  Costs. — See  Costs,  26. 

7.  In  Criminal  Cases.  —  See 
Cbimikal  Law,  45a,  456,  78, 
79. 

II.  In  the  Coubts  of  the  Honour-  .  # 
*able  Company,  19. 

I.  In  the  Supbemb  Coubts. 


1.  Deposit  of  money  in  lieu  of  Bail. 

1.  Where  money  was  paid  into 
Court  in  lieu  of  bail,  it  was  ordered 
by  the  Court,  that  in  future  the  sum 
swore  to,  and  Rs.  500  for  costs,  should 
be  paid,  and  not  the  bailable  sum 
as  theretofore.  Rqjchttnder  Chow- 
dry  Y.  Nobkissore  Dutt  and  others. 
18th  June  1810.    Sm.  R.  141. 

2.  The  Sheriff  ought  to  pay  into 
Court,  on  the  Ist  day  of  Teim,  with- 
out motion,  all  monies  deposited  with 
him  in  lieu  of  bail ;  and  this  in  pur^ 
suance  of  43  Geo.  III.  c.  46.  Sec.  3.* 
DesbrudaisY.BUsset.  3dTerml825. 
CI.  R.  1829.  229. 

3.  It  is  too  late  for  the  defendant 
to  move  to  pay  into  Court  the  ad- 
ditional sum  of  Rs.200,  under  depo- 
sit of  Money  Rule  3,'  after  the  plain- 
tiff has  obtained  the  usual  rule  nisi  to 
take  the  money  out  of  Court  under 


*  Bat  afterwards  it  was  ruled  to  be  paid 

forthwUK    121st  Plea  Rule.     CI.  AdL  R. 

1829.8,  and  see  the  Rules  respectmg  the 

deposit  of  money  in  2  Sm.  &  Ry.  83  et  seq. 

I     ''2Sm.  &Ry.  84. 
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Rale  1,  for  want  of  special  bail  per- 
fected* Poorun  Mam  v.  Ghtnnoo 
Sing.   26th  Oct.  1838.    Mor.  290. 

4.  Quan-e,  Whether,  after  notice 
to  justify  bail  has  been  given  to  the 
plaintiff,  the  defendant  can  aSandon 
nis  notice,  and  pay  money  into  Court 
in  lieu  of  bail,  without  having  pre- 
viously paid  the  plaintiff  the  costs  of 
opposing  the  justification.  KuUy  An- 
gee  and  others  v.  M'Gibbin.  26th 
June  1844.     1  Fulton,  462. 


2.  Qucdification  of  Bail. 

5.  Bail,  who  are  householders  in 
the  suburbs  of  Calcutta,  and  who  Uve 
beyond  the  jurisdiction  of  the  Court, 
are  good  bail.  Shaik  Loodi  v.  Skaik 
Punchoo.  30th  Jan.  1826.  CI.  R. 
1829. 227. 


3.  Notice  ofJBail. 

6.  Householder  is  a  sufficient  addi- 
tion  in  the  notice ;  and  a  mistake  in 
the  notice  that  the  bail  was  put  in  be- 
fore one  Judge,  when  in  fact  it  was 
put  in  before  another,  is  not  fatal, 
being  cured  by  putting  in  the  ex- 
ception. Habheriy  v.  Toulmin.  1st 
Nov.  1824.    CI.  R.  1829.  225. 

7.  JLandhoUier  is  not  a  sufficient 
deBcription  in  the  notice  of  bail ;  and 
Bow  Bazar  is  an  insufficient  descrip- 
tion of  residence  of  abode.  Pures^ 
money  Dossee  v.  Oddychum  MuUick, 
Slst  Oct  1825.    CI.  R.  1829.  227. 

8.  The  bail  need  not  point  out  their 
property,  but  the  bail  must  be  pro- 
duced at  the  time  of  serving  notice 
to  produce  them.  Two  hours  after 
would  be  bad.  Scott  v.  Oungago- 
vind  Bonnetjee.  3d  Term  1824.  CI. 
R.  1829.  226. 

9.  A  defendant,  on  giving  notice  to 
the  plauitiff  or  hb  attorney  of  bail  put 
iDy  may  at  the  same  time  give  two  days' 
notice  of  justification,  without  waiting 
for  the  expiration  of  the  twelve  days 
allowed  for  entering  exceptions.  M  o- 
tice  served  on  Saturday  must  be  for 
Tuesday.  For  added  bail  there  must 
be  three  days'  notice.  Anon.  10th 
March  1825.    CI.  R.  1829. 226. 


4.  Notice  of  Justification. 

10.  Bail  attending  to  justify  at- 
tending at  the  rising  of  the  Court  ac- 
cording to  notice  of  justification  for 
that  day,  the  notice  may  be  saved  till 
the  next  day,  as  they  had  the  whole 
day  to  justify.  Mudoosoodun  Mitter 
V.  Bulram  Sill.  28th  Jan.  1824. 
CI.  R.  1829.  227. 

11.  If  notice  of  iustification  be 
given  within  the  twelve  days  for  ex- 
ception, it  does  away  with  the  neces- 
sity for  exception ;  and  after  twelve 
days  the  defen(htnt  cannot,  on  the 
ground  of  no  exception  entered,  ob- 
tain his  discharge.  Hart  v.  Holmes. 
1st  Term  1824.    CI.  R.  1829. 225. 

12.  And  bail  not  having  attended 
at  the  office  of  the  Plaintiff's  attorney 
with  the  notice  of  justification  cannot 
justify.  Ramdhone  Ohose  v.  Low. 
17th  Jan.  1825.    CI.  R.  1829.  226. 


5.  Justification  of  Bail. 

13.  If  bail  do  not  justify  within 
four  days  after  exception  entered,  of 
which  two  days'  notice  must  be  given, 
a  sequestration  will  be  regular.  CoU 
lypersaud  Sandell  v.  Muddoosooden 
SandeU.  24th  Jan.  1825.  CI.  R. 
1829.  226. 

14.  Bail  cannot  justify  if  there 
have  been  two  or  more  previous  no- 
tices of  justification,  until  first  paying 
or  securing  the  costs  incurred  by  such 
prior  notices.  The  present  practice  of 
the  Court  of  King's  Bench  in  Eng- 
land is  to  be  considered  the  practice 
of  the  Supreme  Court  Moopchund 
Day  V.  Matthews.  8th  July  1825. 
8m.  R.  137.    CI.  R.  1834.  43. 

15.  Secus  if  there  has  been  only 
one  notice.  Ramrutton  Bonnerjee 
Y.Bajhissen  Chowdry.  1st  March 
1832.  CI.  R.  1834. 43.  Bhowanny 
Seehuck  v.  Balgovind  and  others. 
25th  Sept.  1825.  Sm.  R.  137.  CI. 
R.  1834. 44. 

16.  Justification  of  bail  is  not  waived 
by  the  plaintiff  entering  an  appear- 
ance for  the  defendant  in  custody,  and 
serving  a  rule  to  plead  on  him.   Mamr 
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ckunder    v.  Soohulckunder    Nundy. 
CI.  Ad.  R.  1829. 46. 

17.  After  one  ioeffeotual  notice  of 
jastificationy  and  on  second  notice, 
the  plaintiff  is  entitled  to  an  under- 
taking for  payment  of  costs  before  the 
bail  can  be  admitted  to  justify.  Loll 
Beharry  Sein  v.  Ramchunder  Day. 
3d  Term  1833.  Clarke's  Notes,  111. 
Mamrutton  Chatterjee  v.  MtMosoo- 
dun  Bonnerjee.  4th  Nov.  1833.  Ih, 
Bhorvannychum  Paul  v.  Pramnkis- 
fenSein.  5th  Nov.  1834.  lb.  Hume 
Y.  Slephanause.  Is^July  1835.  Ih. 
December  Chatterjee  y.Gungagovind 
Bonnerjee.    18th  Nov.  1835.     lb. 

18.  The  costs  of  an  unsuccessful 
attempt  to  justify  bail  must  be  paid 
before  a  second  attempt  to  justify  can 
be  made.  Kidlee  Angee  and  others 
Y.M'Gibbin.  26th  June  1844.  1 
Fulton,  462. 


II.  In  the  Courts  op  the  Honour- 
able Company. 

19.  Held,  that  a  public  order  of 
Government  does  not  render  nuga- 
tory bail-bonds  entered  into  previously 
to  the  circulation  of  such  order,  be- 
tween Shroffs  of  Zillah  Courts  with 
their  employers,  for  the  insurance  of 
their  fidelity  and  honesty.  Blach- 
bume  V.  Letchmunpoy.  Case  1  of 
1822.  1  Mad.  Dec.  313.— Harris  & 
Go  wan. 

BAILMENT. 


I.  In  the  Supreme  Courts,  1. 

II.  In  THE  Courts  OF  THE  Honour- 
able Company,  2. 


I.  In  the  Supreme  Courts. 

1.  A  bailee,  who  acts  gratuitously, 
will  not  be  held  answerable  for  the 
loss  of  goods  kept  by  him  in  the  same 
manner  as  his  own,  and  which  loss 
he  could  not  prevent.  Binny  v. 
Watson,  25th  Aug.  1800.   lStr.e9. 

la.  As  a  general  rule,  goods  in 


pledge  cannot  be  re-pledged;  but  a 
sub-bailee  may  hold  against  a  bailor 
until  the  bailee's  lien  is  satisfied. 
Wood  V.  Ooluchchunder  Podar.  Ist 
Term  1843.     1  Fulton,  139. 


II.  In  the  Courts  of  the  Honour- 
able Company. 

2.  Where  A  claimed  from  B  the 
value  of  timber  alleged  to  have  been 
his  property,  sent  down  to  Calcutta 
for  sale  on  his  account,  and  illegallv 
seized  by  B,  the  claim  was  dismissed, 
on  proof  that  the  timber  was  pro- 
vided for  B,  in  pursuance  of  a  con- 
tract with  C  and  I) ;  and  that  A,  who 
was  only  surety  for  its  conveyance  to 
a  certain  distance,  had  no  le^  right 
or  interest  in  it  after  its  conveyance 
to  that  distance.  Heirs  of  SJiamr 
churn  Sing  v.  Heir  of  Omr  Sing. 
5th  Aug.  1808.  1  S.  D.  A.  Rep.  248. 
— Harington  &  Fombelle. 

3.  Where  JL,  one  of  three  brothers, 
deposited  jewels  in  the  hands  of  2>, 
with  the  knowledge  of  B  and  C^  his 
elder  and  younger  brothers,  and  for 
the  general  interests  of  the  family, 
and  1>  established  their  restitution  to 
Bj  the  elder  brother  and  the  head  of 
the  family,  to  the  satisfaction  of  the 
Court ;  such  restitution  was  held  to 
be  sufBcient  as  against  any  claim  by 
A  and  C  for  the  jewels,  or  their 
value :  such  deposit  not  having  been 
separately  made  by  each  brother  on 
their  separate  accounts,  the  restora- 
tion of  the  jewels  to  any  one  of  the 
brothers  was  legal.  Totah  Rungiah 
and  another  v.  Chenchumma  and 
otiiers.  Case  13  of  1824.  1  Mad. 
Dec.  482.  —  Grant,  Cochrane,  & 
Oliver. 

4.  Whei*e  A  had  consigned  a  sum 
of  money  to  Poona  through  the  hands 
of  B,  which  the  latter  had  failed  to 
deliver,  alleging  that  the  persons  to 
whom  he  had  entrusted  the  money 
were  attacked  by  thieves  on  the  road, 
and  a  portion  of  the  money  stolen  ; 
it  was  held,  that  the  owner  was  sub- 
ject to  loss  from  robbery  when  re- 
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mitting  money ;  but  as  in  this  case  the 
robbery  had  not  been  established  by 
By  and  he  having  acknowledged  the 
receipt  of  Rs.  1501,  he  was  respon- 
sible for  the  loss.  Semlal  Ooda- 
kiihun  Y.  Nainsook  Soobaram,  11th 
April  1839.  Sel.  Rep.  196.— Bell, 
Gibeme,  &  Pyne. 


BAIRAQI.— See  Inheritance^ 
194, 197. 


BANDI   JAMA.— See  Land  Te- 
nures, 22  a ;  Limitation,  90. 


BAND0BA8T.— See  Cast,  1, 12, 

20. 
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BANKAR. 

1.  Where  A  purchased  at  a  public 
sale  a  portion  of  a  Zamtnddm,  and 
B  purchased  another  portion,  besides 
the  Bankar  of  the  whole  estate ;  it 
was  held,  that  the  Bankar  purchase 
made  bv  B  conveyed  to  him  a  right 
over  all  the  forest  timber,  though 
growing  in  the  portion  purchased  by 
Af  but  that  no  right  to  the  land  on 
which  the  trees  grew  was  conveyed 
by  the  sale  of  Bankar:  that  -4,  as 
purchaser  of  the  soil,  should  enjoy  its 
produce  when  cultivated ;  and  that  B 
should  remain  in  undisturbed  posses- 
sion of  the  profits  arising  from  the  fo- 
rests. By  agreement  of  the  parties,  it 
was  further  ordered,  that  B  should  not 
obstruct  A  in  clearing  away  the  forest 
lands,  but  should  possess  the  timber 
when  felled;  and  that  in  the  event 
of  A*%  wantonly  cutting  down  any 
trees  without  bein^  able  afterwards 
to  cultivate  the  land,  he  should  make 
good  to  B  whatever  loss  might  be 
tnereby  sustained.  Btpnauth  Muj- 
moodar  v.  Deen  Dyal  Gooput  22d 
Jan.  1814.  2  S.  D.  A.  Rep.  105.— 
H.  Colebrooke  &  Fombelle. 


BANKERS'  BOOKS.— See  Evi- 
dence, 128, 130, 131. 

BANKRUPT, 

1.  A  plea  of  a  certificate  under  a 
commission  of  bankruptcy  in  Eng- 
land was  held  on  demurrer  to  be  no 
bar  to  an  action  of  debt  on  bond  in 
India.  Wilson  v.  Smith.  Hyde's 
Notes.  16th  March  1785.   Mor.365. 

2.  And  it  was  held  to  be  no  de- 
fence to  an  action  for  a  debt  on  a  bill 
of  exchange  incurred  in  India  previ- 
ously  to  such  bankruptcy  and  certifi- 
cate. Richardson  v.  Betham.  26th 
Nov.  1820.    East's  Notes.  Case  89. 

3.  But  these  cases  were  afterwards 
overruled ;  and  it  was  held  by  the  Ju- 
dicial Committee  of  the  Privy  Coun- 
cil, that  a  certificate  of  conformity, 
obtained  under  a  commission  of  bank- 
rupt in  England,  is  a  bar  to  an  action 
for  a  debt  contracted  by  the  bankrupt 
at  Calcutta  previously  to  his  bank- 
ruptcy, although  the  creditor  had  no 
notice' of  the  commission,  and  was  re- 
sident at  Calcutta.  Edwards  v.  Bo- 
nald  and  others.  5th  March  1830. 
1  Knapp,  259. 

4.  A  deed  of  assignment  executed 
for  the  benefit  of  the  creditors  gene- 
rally, though  made  pendente  lite,  was 
held  to  be  valid,  and  not  afiected  by 
a  judgment  obtained  two  days  after- 
wards. Johnston  V.  Morris.  Hyde's 
Notes.  Chamb.  Notes,  23d  Julv  1787. 
Mor.  357. 

5.  An  assignment  of  all  a  trader's 
effects  to  a  particular  creditor  for  the 
payment  oi  his  claim  first,  and  then 
for  the  benefit  of  the  rest,  was  held 
not  to  be  avoided  by  the  13th  Eliz. 
c.  6.  (though  some  of  the  creditors 
dissented,  and  the  assignment  would 
have  been  an  act  of  bankruptcy  in 
England),  the  assignment  being  open 
and  bondjide,  for  an  undoubted  con- 
sideration. Candler  and  another  v. 
Morris.  Chamb.  Notes,  11th  Dec. 
1787.    Mor.  359. 

6.  It  was  established,  that  an  assign- 
ment under  a  lawful  adjudication  of 
bankruptcy  in  the  country  where  a 
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bankrupt  is  domiciled^  binds  his  pro- 
perty and  rights  everywhere  ;  and 
therefore  property  of  a  bankrupt  in 
India  would  pass  to  the  assignee  in 
England.*  Wtfott  v.  Rooplou  MuU 
lick.  6th  Feb.  1834.  CI.  R.  1834. 
151.    Mor.367. 

7.  And  that  though  the  commis- 
sion of  bankruptcy  and  adjudication 
be  folly  proved,  the  validity  of  the 
adjudication,  and  ^consequently  of  the 
assignment,  is  triable  in  India.  In  an 
action  brought  by  the  assignee,  the 
petitioning  creditor's  debt,  the  trading 
and  act  of  bankruptcv,  may  be  brought 
into  question,  notwithstanding  the  ad- 
judication; and  the  commission  is 
disregarded  if  it  has  issued  on  insuf- 
ficient evidence.     Ib» 

8.  The  principle  that  one  creditor 
shall  not  take  a  part  of  the  fund  which 
otherwise  would  have  been  available 
for  the  payment  of  all  creditors,  and 
at  the  same  time  be  allowed  to  come 
in  pari  passu  with  the  other  creditors, 
for  satisfaction  out  of  the  remainder 
of  that  fund,  does  not  apply  where 
that  creditor  obtains,  by  his  diligence, 
something  which  did  not,  and  could 
not,  form  a  part  of  that  fund.  Cock- 
erdl  and  otJiers  v.  Dickens.  24th 
Feb.  1840.  3  Moore,  98.  2  Moore 
Ind.  App.  353. 

8  a.  The  Orphan  Chamber  of  Ra- 
ta via  being  the  executors  of  a  foreign 
creditor  in  the  Island  of  Java,  by 
their  agent  in  Calcutta  proved  the 
amount  of  their  whole  debt  against  the 
estate  of  ^  &  Co.,  who  had  been  de- 
clared insolvents  under  the  Indian  In- 
solvent Act,  9th  Geo.  IV.  c.  73 ;  and 
after  making  such  proof,  and  receiv- 
ing the  dividends  upon  the  whole 
debt,  instituted  a  suit  in  the  Island  of 
Java,  to  recover  a  plantation  or  estate 
there  held  by  one  of  the  insolvents, 
as  trustee  for  the  firm  of  ^4  &  Co. 
and  B  in  equal  shares,  to  which  suit 
the  assignees  of  the  insolvent  appeared 

'  This  was  affirmed  on  appeal  by  the 
Judicial  Committee  of  the  rrivy  Council 
Clark  V.  Mtdlick,  11th  Dec.  1840.  3 
Moore,  252.  2  Moore  Ind.  App.  263,  the 
principle  being  allowed  by  their  liOrdships. 


as  defendants;  but  judgment  was  given 
in  favour  of  ihe  creditor,  for  the  sale 
of  the  estate  for  his  benefit,  the  pro- 
ceeds of  which  amounted  to  three- 
fifths  of  his  whole  debt  The  assignees 
of  A  k  Co.  filed  a  bill  on  the  equity 
side  of  the  Supreme  Court  at  Calcutta 
agfunst  the  agent  of  the  foreign  credi- 
tor, resident  within  the  jurisdiction, 
praying  that  the  dividends  might  be 
reftinded,  and  that  the  defendants 
might  be  restrained,  by  injunction, 
from  receiving  any  further  dividends 
until  all  the  other  creditors  were  put 
on  an  equal  footing  with  the  creditor 
at  Java.  The  defendant  demurred, 
and  obtained  judgment  against  the 
assignees.  It  was  held,  on  appeal, 
by  the  Judicial  Committee,  that  the 
estate  in  Java,  not  passing  to  the  as- 
signees under  the  assignment,  did  not 
form  any  part  of  the  fund  tiiat  was 
available  for  the  benefit  of  the  several 
creditors,  and  that  the  creditor  was 
therefore  not  bound  to  refund  the  di- 
vidends, nor  ought  to  be  prevented 
from  receiving  any  future  dividends, 
provided  he  did  not  receive  more  than 
twenty  shillings  in  the  pound  upon 
his  whole  debt.  But  the  bill  having 
stated  that  the  creditor  had  also  insti- 
tuted proceedings  against  certain 
debtors  of  the  insolvents  at  Bencoo- 
len,  whose  debts  passed  under  the  as- 
signment; it  was  held,  that  the  as- 
signees were  entitled,  under  the  prayer 
for  general  relief,  to  an  injunction  to 
stav  the  receipt  of  further  dividends 
until  the  proceedings  at  Bencoolen 
were  abandoned.     lb. 

9.  Assumpsit^  by  the  surviving  as- 
signee of  a  bankrupt,  under  an  English 
commission,  against  a  debtor,  a  na- 
tive of  India,  and  resident  within  the 
jurisdiction  of  the  Supreme  Court  of 
Calcutta :  plea  that  the  defendant  had 
not  undertaken,  or  promised  in  the 
manner  or  form  as  the  plaintiff,  as- 
signee as  aforesaid f  had  complained 
against  him.  Two  days  after  issue 
joined  the  defendant  gave  notice  that 
he  intended  to  dispute  the  trading,  the 
petitioning  creditor's  debt,  and  bank- 
ruptcy.    At  the  trial,  copies  of  the 
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proceeding  in  the  Bankruptcy  Court, 
the  commission,  adjudication,  and 
assignment  to  the  plaintiff  and  his 
co-assignee,  which  purported  to  he 
certified  hy  the  Clerk  of  the  enrol- 
ments, and  to  he  under  the  seal  of 
the  Court  of  Bankruptcy  in  England, 
pursuant  to  the  2d  and  3d  WiU.  IV. 
c.  114.  8.  9.,  were  given  in  evidence, 
but  no  proof  was  riven  that  these 
copies  were  authentic,  nor  was  the 
seal  proved  to  be  that  of  the  Court  of 
Bankruptcy  in  England.  A  verdict 
was  given  for  the  plaintiff,  liberty 
being  reserved  for  the  defendant  to 
move  for  a  nonsuit.  A  rule  nisi  was 
afterwards  granted,  and,  after  argu- 
ment, made  absolute,  and  the  ver£ct 
set  aside,  and  judgment  of  nonsuit 
entered  for  the  defendant,  on  the 
ground  that  there  was  no  evidence 
of  an  act  of  bankruptcy,  of  trading 
subsequent  to  the  passing  of  the  6tn 
Geo.  IV.  c.  16,  ana  that  neither  that 
Act,  nor  the  2d  and  3d  Will.  IV.  c. 
114.  extended  to  India.  It  was  held, 
on  appeal,  affirming  the  judgment  of 
the  Court  below,  Ist,  That  the  plea 
of  non-assumpsit  put  the  bankruptcy 
and  assignment  at  issue  sufficiently 
without  any  notice;  2dly,  That  the 
form  of  the  plea,  '* Assignee  as  afore- 
said/^ was  not  an  admission  of  the 
plaintiff's  title  as  assignee  of  the  bank- 
rupt, but  only  used  in  reference  to  the 
description  the  plaintiff  had  given  of 
himself  in  the  declaration ;  3dly, 
that  the  Statutes  6th  Geo.  IV.  c.  16., 
and  the  2d  and  3d  WiU.  IV.  c.  114., 
made  to  facilitate  the  proof  of  bank- 
mptcy  and  assignment  in  England, 
did  not  extend  to  the  Courts  of  India; 
and  that  in  these  Courts  such  evi- 
dence of  bankruptcy  must  be  given  as 
would  have  been  required  to  prove 
the  feet  if  no  statutory  regulations  had 
been  made.^     Clark  v.  Bahoo  MuU 


1  Grant,  J^  in  delirering  his  judgment  in 
tlie  SoOTeme  Court  at  Calcutta  in  this  case, 
said,  "But  it  is  a  different  questioii  whether, 
by  the  principles  of  international  law,  when 
ve  give  efibet  to  a  contract  or  assignment 
matfe  in  a  foreign  country,  according  to  the 
laws  of  that  country,  we  are  not  bound  to 


/icA.    11th  Dec.  1840.  3  Moore  252. 
2  Moore  Ind.  App.  263. 


BA8TAKD. 

I.  Gbnbrallt,  1. 

II.  Inhbbitance  of  Bastards. — 
See  Inheritance,  44  et  seq. 

III.  Pbivilegb  of  Bastards  of 
Native  Princes. — See  Pri- 
vilege, 2. 


I.  Genebally. 

1.  A  writ  of  habeas  corpus  will  be 
granted  to  the  mother  of  an  illegiti- 
mate infant,  to  obtain  possession  of  it, 
it  being  in  the  cnstodj  of  its  putative 
father,  where  there  appear  no  circum- 
stances to  controul  the  right  of  custody. 
The  King  v.  Nagapen.  3d  May 
1814.    2Str.  263. 

1  a.  But  it  is  in  the  discretion  of 
the  Supreme  Court  to  give  or  refuse 
to  its  mother  the  possession  of  an 
illegitimate  infant ;  and  in  the  exer- 
cise of  this  discretion  the  interest  and 
benefit  of  the  child  will  be  principally 
regarded.  Ex  -  parte  Intiazzoon 
Nissa  Begum,  14th  Sept.  1814.  2 
Str.  271. 

2.  The  fact  of  a  father  and  mother 
of  illegitimate  children  conveying 
each  his  and  her  own  estate,  by  sepa- 
rate instruments,  to  trustees  for  the 
benefit  of  the  children,  will  not  (al- 
though the  one  was  considered  to  be 
in  consideration  of  the  other)  make 
such  conveyances  good  against  cre- 


receive,  as  part  of  the  law,  upon  which  the 
existence  and  validity  of  such  contract  and 
assiguffient  rests,  the  law  of  that  foreign 
country,  regarding  the  CYidence  hy  which 
that  existence  and  validity  might  he  there 
sufficiently  proved.  And  therefore  a  ques- 
tion would  arise,  whether  the  statutes  in 
question,  though  not  hinding  here  as  laws, 
ought  not  to  he  received  here  as  the  leges 
loci  contractus  to  determine  the  evidence 
which  is  admissible  to  prove  the  assign- 
ment." 
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ditors  or  subsequent  purchasers  for  a 
valuable  consideration :  still  less  if  the 
deed  of  the  natural  and  reputed  father 
be  stated  to  be  made  in  consideration 
'^  of  natural  love  and  affection/'  and 
of  a  nominal  sum  of  Rs.  5,  not  noti- 
cing the  other  conveyance,  except  by 
stating  that  his  deed  was  by  wav  of 
part  provision  for  the  children.  Aaj- 
narain  Ohose  v.  Meid  and  others. 
11th  July  1820.  East's  Notes,  Case 
122. 

3.  A  had  four  illegitimate  children 
hy  B;  A  and  B  had  joint  possession 
of  the  children  for  many  years,  when, 
during  the  temporary  absence  of  A, 
B  carried  away  the  children,  with  the 
intention  of  embarking  for  England. 
Held,  that  A  had  never  lost  the  joint 
possession,  because,  during  his  ab- 
sence from  bis  own  house,  in  which 
they  were  all  residing,  B  herself  had 
broken  off  the  connexion,  and  made 
it  impossible  that  the  joint  possession 
should  continue,  and  tbe  possession 
of  the  children  was  decreed  to  A, 
Williams  v.  North,^  7th  Nov.  1822. 
Clarke'sNotes,  103. 

4.  The  Court  refused  to  take  three 
illegitimate  children  out  of  the  custo- 
dy of  the  father,  and  deliver  them  to 
their  mother,  on  the  around  of  affi- 
davits swearing  that  she  was  a  prosti- 
tute, and  given  to  intoxication.  In 
the  matter  of  Harriet  M^Nair.  25th 
Jan.  1836.    Clarke's  Notes,  104. 

5.  The  like  order  was  made  on  the 
ground  of  incontinence  of  the  mother, 
and  former  neglect  of  the  child,  who 
had  been  taken  away  from  the  house 
of  its  grandmother,  where  it  had  been 
left  by  the  mother,  who  had  gone  up 
the  countiy  to  cohabit  with  an  indigo 
planter.  In  the  matter  of  the  male 
child  of  Anne  Rose?  20th  June 
1836.    Clarke's  Notes,  105. 


1  See  the  Calcutta  Annual  Register,  1822, 
p.  103. 

2  For  a  full  report  of  this  case  see  "  The 
Englishman"  Newspaper,  4th  July  1836. 


BAY  BIL  WAFA.— Sec  Appeal, 
88 ;  Dbed,  10 ;  Mobtgage,  30 
et  seq. 

BAY   MOKASA.— See  Husband 
AND  Wipe,  71. 

BAY  TAUI AH.— See  Sale,  9, 10. 

BAzi-ZAMIN-DAFrAR.~See 
Lajtd  Tenures,  6. 

BENAMI. 

I.  Generallt,  1. 

II.  Benami  Sales. — See  Sale,  32 
et  sea. 

III.  Institution  of  Ben  'mi  Suits. 

— See  Action,  16. 

IV.  Farzi   Grants.  —  See   Farzc, 

pa^ssim. 

I.  Generally. 

1.  Qiuerey  whether  the  Court  will 
recognize  a  Bendmi  trustee.  Maha 
Ranee  Bussunt  Comaree  y.  BuUob' 
deb  and  another,  22d  July  1840.  1 
Fulton  383. 

2.  In  a  Bendmi  transaction  the 
party  beneficially  interested  should 
sue  in  equity.     Ih. 

3.  The  person  in  whose  name  a 
Bendmi  conveyance  stands,  can  main- 
tain ejectment  for  the  premises  con- 
tained in  such  conyeyance.  Doe  dem, 
Degumber  Ihitt  and  others  y.  Cossi^ 
nauth  Shaw.  13th  April  1844.  1 
Fulton,  452. 

4.  Semble,  Even  against  the  bene- 
ficial owner.     lb. 

BENGAL  BOND.— See  Bond,  1. 


/     ' 


BENGALI  MORTGAGE.— See 
MoRTQAGB,  18, 19, 41  «t  leq. 

BILL. 

I.  Bill  of  Sale. 

1.  In  the  Supreme  Court^  1. 
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2.  In  the  Courts  of  the  Honour- 
able  Company y  2a. 

IL  In  Equity. — See  Amendment, 
3  et  seq.  —  Practice,  115, 
116. 144  et  seq, 

HI.  BillofCosts. — See  Attorney, 
5  et  seq, 

IV.  Bill  OF  Lading. — See  Ship,  6. 


I.  Bill  of  Sale. 


1.  In  the  Supreme  Courts, 

h  An  Armenian  heir-at-law  is  en- 
titled to  recover  on  hi|  title  by  the 
British  law.  Therefore  no  bill  of 
sale  executed  by  him,  when  an  in- 
fant, can  bind  or  bar  his  title  to  re- 
cover real  property  when  he  comes 
of  a^ife.  Doe  dem,  Aratoon  Oasper 
V.  Puddolochum  Doss.  9th  Nov. 
1815.     East's  Notes.     Case  36. 

2.  The  bill  of  sale  of  the  Sheriff 
conveys  the  land  itself  under  an  exe- 
cution, and  not  merely  the  right  and 
interest  of  the  party.  Doe  dem.  Jug- 
gomohun  Chatterjee  v.  Ooorooper- 
sand  Day.  22d  July  1819.  East's 
Notes.    Case  103. 


IL  In  the  Courts  of  The  Honour- 
able Company. 

2fl.  A  claim  to  recover  a  Dirt  te- 
nure, on  the  plea  that,  as  there  was 
no  specification  thereof  in  the  bill  of 
sale,  it  was  not  included  in  the  assets 
of  an  estate  sold  by  order  of  the  Su- 
preme Court,  was  dismissed  by  the 
Sudder  Dewannv  Adawlut  on  the 
ground  of  the  bill  of  sale  plainly 
stating  that  all  the  lands,  both  Khirdj 
and  JLd-khirdjy  included  in  the  said 
estate,  together  with  all  the  right,  title, 
and  interest  of  the  proprietor  therein, 
utre  thereby  conveyed  to  the  pur- 
chasers. Kishenmohun  Bunhoojea 
and  others  v.  Ramindur  Deb  Rai. 
17th  Oct.  1816.  2  S.  D.  A.  Rep. 
197.— Ker  &  Oswald. 

3.  In  the  absence  of  a  bill  of  sale 
V0L.L 


for  landed  property,  and  a  receipt 
for  the  purchase-money,  the  Court 
held  it  necessary  that  the  fact  of  the 
sale  should  be  satisfactorilv  establish- 
ed ;  and  in  the  present  instance,  con- 
sidering the  proof  adduced  by  the 
claimant  (who  was  a  servant  of  the 
alleged  vendor,  and  probably  in  pos- 
session of  his  seals)  to  be  insufficient 
to  establish  the  sale,  disallowed  the 
claim.  Meerza  Moohummvd  Alt  v. 
Numah  Soulut  Jung.  27th  June 
1826.  4  S.  D.  A.  Rep.  168.— Ley- 
cester  &  Dorin. 

4.  A  purchased  a  Mootah  of  B, 
and  held  possession  till  his  death, 
when  By  under  colour  of  a  bill  of 
sale  alleged  to  have  been  executed  by 
A  two  days  before  his  death,  obtain- 
ed possession.  On  a  claim  brought 
by  the  widow  and  heiress-at-law^  of 
Ay  for  recovery  of  the  Mootah  and 
mesne  profits,  no  sufficient  proof  of 
the  execution  of  the  bill  of  sale  having 
been  given,  possession  was  adjudged 
to  her  with  the  mesne  profits,  from 
the  period  of  her  husband's  death. 
Soof^uh  Row  V.  Cotaghery  Boochiah. 
17th  Dec.  1838.  2  Moore  Ind.  App. 
113. 

BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES. 

I.    MUHAMMADAN  LaW,  1. 

II.  In  THE  Supreme  Courts. 

1.  Generally y  6. 

2.  Liability  of  the  Ka^st-India 
Company.  —  See  Ea^-India 
Company y  2  et  seq. 

III.  In  theCourts  of  the  Honour- 

able Company. 

1.  Generally y  7. 

2.  Drawer  and  Indorser,  10. 

3.  Actions  on,  12. 


I.    MUHAMHADAN  LaW. 

1.  By  the  Muhammadan  law  every 
bill  of  exchange  imports  a  command 
to  the  drawee  to  pay ;  and  his  accep- 
tance  is  not  only  an    adiftission  of 
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effects  or  money  in  his  hands  to  paj^ 
but  also  an  undertaking  by  the  accep- 
tor, as  well  with  respect  to  the 
drawer,  as  the  payee,  to  pay  the  bill. 
Agha  Mohammed  Mahadtutee  v. 
Salt  Gopal  Doss  Mookoondoss. 
Case  5  of  1805.  1  Mad.  Dec.  1.— 
Lord  W.  Bentinck  &  Hurdis. 

2.  The  drawer  of  a  bill  of  ex- 
change accepted  by  the  drawee  can 
only  become  responsible  for  payment 
thereof  in  one  of  two  cases;  viz.  if  he 
had  entered  into  an  agreement  to  pay, 
in  the  event  of  payment  being  refused 
by  the  acceptor,  or  if  the  acceptor 
had  died  insolvent.     lb. 

3.  By  the  custom  of  merchants, 
though  the  indorsee  of  a  bill  of  ex- 
change was  dead  at  the  time  it  was 
indorsed  to  him,  his  legal  represen- 
tatives are  entitled  to  recover  the 
amount.  KurrimooUah  Khan  and 
others  V.  Hutton  and  others.  8th 
July  1819.   East's  Notes.  Case  101. 

4.  And  the  heirs  of  a  Musulmdn 
deceased  may  sue  on  a  bill  of  ex- 
change indorsed  to  him,  though  the 
deceased  should  have  made  a  will 
appointing  an  executor,  or  gave  ver- 
bal directions  to  others  to  collect  his 
debts,  &c.,  and  pay  over  the  amount 
to  his  widow.  Such  executor  cannot 
sue  in  his  own  name,  but  an  action 
may  be  brought  by  a  creclitor  of  the 
deceased.     lb. 


11.  In  "iPE  Supreme  Courts. 


might,  after  his  father's  death,  sue 
alone  for  a  debt  due  on  a  promissory- 
note  to  the  father  without  joining  an 
infant  brother.  Oovindchund  Sem 
V.  Simpson.  20th  April  1820.  East's 
Notes.    Case  119. 

7.  Where  re-exchange  is  allowed, 
the  rate  of  it  must  be  the  same  as 
that  at  which  private  bills  can  be 
drawn.  Ilastie  v.  Members  of  the 
Indemnity  Insurance  Office.  July 
1843.     1  Fulton,  213. 


III.  In  the  Courts  of  the  Ho- 
nourable Company. 


1.  Generally. 

5.  Where  the  consideration  of  a 
promissory  note  was  stated  to  be 
Rs.  1700,  which,  in  fact,  was  only  paid 
with  government  paper  of  that  no- 
minal value,  but  wnich  was  then  at  a 
considerable  discount  in  the  market, 
the  Court  only  suffered  the  plaintiff 
to  recover  the  amount  minus  the  dis- 
count. Oooroopersaud  Bose  v.  Hab- 
berly.  31st  Mar.  1815.  East's 
Notes.    Case  32. 

6.  It  was  held,  that  a  Hindu  eld- 
est son,  the  manager  of  the  family. 


1.  Generally. 

8.  In  a  suit  to  recover  a  debt  on  a 
promissory  note,  imder  seal,  due  to 
the  appellants  by  the  respondent's 
father  (the  respondent  being  his 
daughter  and  heiress),  commenced 
more  than  twelve  years  after  the 
debt  was  contracted,  it  was  held,  that 
the  debt  was  not  affected  by  the  Sta- 
tute of  Limitations,  Sec.  13.  of  Reg. 
I.  of  1800  S  on  the  ground  that,  as 
the  respondent  had  received  credit 
within  the  twelve  years  from  the 
appellants  for  a  bill  of  exchange 
drawn  upon  them  in  her  favour,  by 
an  Armenian  merchant,  the  claim 
of  the  appellants  became  thereby 
cognizable,  the  credit  given  to  the 
respondent  for  the  bill  of  exchange 
being  considered  as  an  acknowledg- 
ment of  the  debt  on  her  part.  Jacob 
Johannes  v.  Muhia  Khatoon,  27th 
Nov.  1815.  1  Borr.  253.— Sir  E. 
Nepean  &  Bell. 

9.  Where  the  daughter  and  heiress 
of  a  person  who  gave  a  promissoiy 
note  passed  more  than  twelve  years 
previously,  but  which  she  had  after- 
wards acknowledged  by  allowing  her- 
self to  be  credited  by  the  payees  of 
the  note  for  the  amount  of  a  bill  of 
exchange  drawn  in  her  favour  upon, 
and  accepted  by  them,  could  not 
prove  the  payment  of  the  note,  she 


1  Rescinded  by  Reg.  I.  of  1827. 
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was  directed  to  pay  the  amount  due 
on  it  with  interest  equal  to  the  prin- 
cipal, but  deducting  from  that  sum 
the  amount  credited  to  her  on  the 
bill  of  exchange.  Mukia  Khatoon  v. 
Oregory  Johannes  and  another. 
12th  May  1819.  1  Borr.  262.— Sir 
E.  Nepean,  Bell,  Prendergast,  & 
Warden. 

10.  A  J  by  mistake,  having  sold  to 
B  a  promissory  note  for  Rs.  2000 
instead  of  one  for  Rs.  500,  sued  him 
to  recover  the  diiFerence  between  the 
two  notes.  B  having  sent  the  note 
to  Cj  his  agent,  pleaded  ignoi*ance  of 
the  mistake,  and  referred  AXo  C  for 
the  difference.  It  being  proved  that 
A  had  no  dealings  with  C,  judgment 
was  given  against  B,  leaving  him  the 
option  of  suing  C  for  the  recovery  of 
the  diiFerence.  Gour  Sirdar  v.  Gos- 
fee  Dutt.  30th  Nov.  1818.  2  S.  D. 
A.  Rep.  281.— Fendall  &  Oswald. 


2.  Drawer  a?id  Indorser,   • 

11.  JL  gave  a  draft  in  favour  of 
B  upon  (^  who  accepted  it,  and  B 
indorsed  it  over  to  2>,  his  creditor, 
who  sued  both  B  and  C,  and  ob- 
tained judgment  against  them,  jointly 
and  severally,  they  being  decreed  to 
pay  the  balance  sued  for  with  costs 
and  interest  up  to  the  date  of  the  de- 
cision. Bhugoo  Bliaee  Pranwitlubh 
y.KeueeBhaeeKuhandas,  27th  Aug. 
1821.     2  Borr.  150.— Elphinston. 


3.  Actions  on. 

12.  Where  the  respondents  claimed 
the  amount  of  a  bill  of  exchange, 
or  Khoondif  given  on  credit  to  the 
appellant,  the  parties  who  granted  the 
bill  having  given  an  acquittance  on 
adjustment  of  accounts,  and  no  collu- 
sion or  unfairness  in  the  transaction 
being  shevm,  judgment  was  given 
against  the  claim.  Jogrqj  Sahoo  v. 
iiamoo  Sahoo  and  another.  12th 
Sept  1805.  1 S.  D.  A.  Rep.  104.— 
H.  Colebrooke  &,  Harington. 

13.  A  bill  broker  is  not  liable  for 
the  amount  of  a  bill  of  exchange  pro- 


cured by  him  in  case  of  its  being  dis- 
honoured, the  loss  in  such  case  falling 
upon  the  principal  who  took  it  up. 
Nurotum  Sheolal  v.  Roostumjee  Nu- 
reemanjee.  12th  March  1817.  1 
Borr.  162.  Sir  E.  Nepean,  Night- 
ingall,  Brown,  &  Elphinston. 

14.  A  merchant  honouring  the 
draft  of  a  constituent  in  the  amount 
of  the  drawer's  credit  in  his  books, 
by  payment  of  that  amount  only,  and 
no  more,  is  not  liable  for  the  balance 
of  the  draft  unpaid,  to  the  person  in 
whose  favour  it  is  drawn.  Girdhur- 
lal  Brijlal  v.  Mihirwanjee  and  ano- 
tlier.  19th  July  1821.  2  Borr.  96. 
— Elphinston  &  Sutherland. 

16.  The  sellers  of  a  bill  of  ex- 
change which  was  not  discharged, 
though  accepted  by  the  drawee,  were 
held  to  be  responsible  for  the  amount 
in  the  first  instance,  without  reference 
to  the  acceptor.*  Ishree  Pershad  and 
another  v.  Hurhuns  Lall  and  others. 
10th  Dec.  1822.  3  S.  D.  A.  Rep. 
177.— Goad  &  Dorin. 

16.  It  was  held,  that  the  seller  of 
a  bill  of  exchange  is  answerable  for 
the  amount  in  the  first  instance  when 
not  paid  by  the  drawee;  that  his 
having  lodged  the  amount  of  it  in 
the  hands  of  a  banker,  on  account 
of  the  purchaser,  without  the  pur- 
chaser's sanction,  does  not  exonerate 
him ;  and  that  his  not  having  received 
back  the  bill,  or  caused  it  to  be  can- 
celled, affords  sufficient  presumption, 
in  the  absence  of  procM  to  the  con- 
trary, that  such  sanction  was  not  ob- 


*  The  evidence  in  this  case  was  extremely 
meagre.  It  did  not  appear  whether  the 
seller  of  the  bill  of  exchange  was  the  origi- 
nal drawer,  or  an  intermediate  indorser,  or 
on  what  ground  the  drawees,  after  having 
accepted  the  bill,  omitted  to  discharge  the 
amount,  whether  from  failure,  or  firom  hav- 
ing no  assets  belonging  to  the  drawer.  The 
only  point  of  law  established  was,  that  the 
acceptance  of  a  bill  of  exchange  does  not 
exonerate  the  seller  of  it  from  responsibility 
if  the  amount  should  not  be  discharged  by 
the  drawee.     This,  indeed,  was  the  only 

Soint  to  be  determined,  as  upon  it  alone  the 
efendants  relied  for  exemption  from  the 
claim. — Macn. 
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tained.  Naroopa  Naik  and  another 
V.  Clark.  24th  July  1823.  3  S.  D 
A.  Rep.248.— Shakespear. 

17.  It  was  held,  that  tlie  negocia- 
tor  of  a  forged  draft  or  bill  of  ex- 
change, receiving  the  amount  thereof, 
is  liable  to  refund  on  a  suit  against 
him  by  the  drawee;  the  payees 
named  in  the  draft  beinc  unknown, 
and  the  forgery  proved.  Mugneeram 
Y.Ookul  Das  and  another,  11th  Dec. 
1827.    4  S.  D.  A.  Rep.  290.— Sealy. 


BIRMOOTER,  or  BROMUT- 
TER.— -See  Land  Tenures,  10, 
11 ;  Sale,  27. 


BIRT   IJARAH.— See  Land  Te- 
nures, 23. 

BIRT  MAHXBRAHMANI. 

1.  According  to  the  Hindu  law,  as 
current  in  Behdr,  the  Birt  Mahd- 
brakmani,  or  profits  arising  from  sa- 
crificial fees,  cannot  be  transferred,  as 
the  fees  which  constitute  the  Birt  are 
only  fit  to  be  received  by  the  officia- 
ting priests  to  whom  they  are  offered ; 
and  the  purpose  of  the  ofierings, 
namely,  tne  spiritual  welfare  of  de- 
ceased ancestors,  would  be  defeated 
by  the  alienation.  Nundram  and 
others  v.  Kashee  Pande  and  others. 
30th  June  1823.  3  S.  D.  A.  Rep. 
232. — Leyc&ter  &  Dorin. 

2.  Where  Birt  Mahdbrahmani  is 
held  in  joint  tenancy  by  several 
sharers,  unless  it  be  divided,  no  one 
of  the  sharers  is  at  liberty  to  alienate 
his  share  without  permission  of  the 
other  sharers.  Nundram  atid  others 
T,  Kashee  Pande  and  otiiers,  30th 
June  1825.  4  S.  D.  A.  Rep.  70.— 
Harington  &  MaHin. 

3.  Semble,  that  if  several  sharers 
have  possession  of  Birt  Mahdbrah- 
mani, and  ihePdreJiSy  or  divisions  into 
days,  are  fixed,  the  interest  of  the 
sharers  of  each  P&reh  is  distinct  and 
separate,   so  far    as    relates   to    the 


sharers  in  the  remaining  Pdrehs ;  but 
so  far  as  relates  to  the  interests  of  the 
sharers  in  each  individual  Pdreh,  that 
individual  Pdreh  is  held  to  be  joint 
and  undivided.     Ib> 


BOND. 


I.  In  the  Supreme  Courts. 

1.  Nature  and  Validity j\. 

2.  lAabiliiy  of  Obligor ,  5. 

3.  Proceedings  on  Bond^  7. 

II.  In  the  Courts  of  the  Honour- 

able Company. 

1.  Nature  and  Validity y  9. 

2.  Constmction  and  Operation, 
12. 

3.  Liability  of  Obligor,  19. 

4.  Proceedings  on  Bond,  30- 

5.  Interest  on  Bonds. — See  In- 
terest, 23a  et  seq. 

6.  Evidence  respecting  Bondx^ 
—5ee  Evidence,  91. 108, 109. 
122. 126.  137. 143.  146.  162. 


I.  In  the  Supreme  Courts. 


1.  Nature  and  Validity. 

1.  Bengal  bonds  are  simple  con- 
tracts and  not  specialties.  The  in- 
terest agreed  upon,  even  though  more 
than  12  per  cent.,  will  be  allowed 
where  the  Stat.  13th  Geo.  III.  c,  63. 
does  not  apply.  Weston  and  another 
V.  Chaundraney.  Hvde's  Notes. 
23d  Jan.  1778.     Mor.  231. 

2.  A  bond  for  the  performance 
of  an  agreement  afiecting  the  exc1u> 
sive  trade  granted  to  the  East-India 
Companv  was  held  to  be  void  under 
the  Stat.  7th  Geo.  I.  c.  21.  s.2.  &  21st 
Geo.  III.  c.  65.  ss.  22  &  30.  Hors-^ 
sley  V.  Perreau  and  another.  Chamb. 
Notes.     12th  Julv  1791 .     Mor.  362. 

3.  A  bond  ^iven  for  a  corrupt 
consideration  will  be  cancelled.  Park 
V.  Mootiah.  30th  AprU  1799.  1 
Str.  3. 

4.  A  bond  for  appearance  taken 
by  the  Board  of  Revenue,  applicable 
to  a  variety  of  matters,  of  the  greater 
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part  of  which  the  Board  had  not  cog- 
nizance, and  of  which,  with  respect  to 
some,  the  complainant  had  heen  found 
entitled  to  relief,  was  declared  void, 
and  decreed  hy  the  Court  to  be  de- 
livered up  and  cancelled.  Vencata 
Ilunfja  PUlay  v.  The  East- India 
Company.  2i6th  Sept.  1803.  1  Str. 
174. 


2.  Liability  of  Obligor. 

5.  A  Hindu  is  of  full  age  at  sixteen 
years  to  bind  himself  by  executing  a 
bond.  Nocoor  By  sack  v.  Oopal. 
chund  Seat.  Chamb.  Notes.  21st 
Nov.  1788.     Mor.  82. 

6.  The  obligor  coming  into  Court 
with  unclean  hands,  the  costs  will 
not  be  allowed.  Vencata  Runga 
Pillay  V.  The  East-India  Company. 
26th  Sept.  1803.     1  Str.  174. 


3.  Proceedings  on  Bond. 

7.  The  prothonotary  is  authorised 
by  the  Court  to  sign  judgment  in  all 
cases  where  a  pkne  administravit  or 
piene  administravit  prceter  is  pleaded 
alone,  and  admitted  by  the  replication 
in  actions  of  debt  on  bond.  Barretto 
V.  Inglis.  28th  June  1811.  CI.  R. 
1829.  222.  Fulton  v.  Inglis.  lb. 
Mackintosh  v.  Inglis.     lb. 

8.  Where  a  bond  is  payable  by  in- 
stalments, breaches  need  not  be  stated 
on  the  record  before  issuing  the  fieri 

Jaciojty  if  judgment  has  been  confessed 
under  a  warrant  of  attorney.  M'  Car- 
thy  V.  Harrison.  4th  Term  1814. 
CI.  Ad.  R.  1829.  33. 


II.  In  the  Courts  of  the  Honour- 
ABLE  Company. 


1.  Nature  and  Validity. 

9.  A  bond  taken  from  the  respon- 
dent, a  landholder  in  Zillah  Ram- 
ghur,  was  pronounced  null  and  void, 
as  bemg  indirectly  in  favour  of  the 
Diwdn  to  the  Collector  of  the  Zillah, 
in  opposition  to  Sec.  2  of  Reg.  XIX. 
of  1793,  and  also  as  having  been  ob- 
tained bv  undue  influence.     Manik- 


chund  Bunoja  v.  Ra)a  Oooroonaraen. 
19th  Sept. '1806.  1  S.  D.A.  Rep. 
165. — Harington  &  Fombelle. 

10.  Where  it  appeared  by  the  evi- 
dence that  the  defendant  was  induced, 
by  threats  of  violence,  to  execute  a 
bond,  and  the  plaintiff  failed  to  esta- 
blish that  any  consideration  was  ^ven 
for  it,  judgment  was  given  in  favour 
of  the  plaintiff,  the  defendant  paying 
all  costs  of  suit.  Venkiah  v.  Veii- 
eatarauze.  Case  12  of  1807.  1 
Mad.  Dec.  24.— Scott,  Greenway,  & 
Stratton. 

11.  A  bond  not  being  witnessed, 
and  there  being  no  evidence  whatever 
to  prove  that  it  was  in  the  handwrit- 
ing of  the  obligor,  or  that  the  sum 
mentioned  therein  had  been  received 
by  him;  and  its  execution  being, 
moreover,  expressly  denied  by  the 
heirs  of  the  obligor  (the  original  de- 
fendants); the  instrument  was  de- 
clared to  be  invalid,  and  the  Court 
adjudged  the  respondents  to  pay  all 
costs.  Vencata  Rama  lyen  and 
others  V.  Vencata  Namapah  Chitty 
and  another.  Case  11  of  1813.  1 
Mad.  Dec.  76. — Scott  &  Greenway. 


2.  Construction  and  Operation. 

12.  A  bond  having  been  executed 
by  Aj  and  the  amount  secured  by  a 
mortgage  of  certain  villages  to  By 
and  such  bond  subsequently  coming 
into  the  possession  of  C  (by  an  al- 
leged assignment),  who  sued  A  for 
the  amount  secured  and  interest,  the 
Court  observed  that  the  bond  bore  no 
endorsement  indicative  of  the  transfer 
of  the  property  to  C,  nor  was  there 
any  evidence  to  that  effect ;  and  his 
claim  was  dismissed,  notwithstanding 
that  Chad  received  a  monthly  sti- 
pend from  Aj  his  relative,  which  the 
Court  held  could  not  be  taken  as  evi- 
dence  in  favour  of  the  claim,  the 
amount  being  disproportionate  to  the 
rate  of  interest  stipulated  in  the  bond, 
but  could  merely  be  considered  as  an 
allowance  to  a  poor  relation.     Cavoo 
Boyee  v.  The  Jagheerdar  of  Amee. 
Case  3  of  1810.     1  Mad.  Dec.  34.— 
Scott  &  Greenway. 
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13.  Where  a  bond  was  executed 
before  thelst  of  Jan.  1804,  bearing 
interest  at  the  rate  of  12  per  cent,  per 
annum,  and  subsequently  to  that  pe- 
riod a  second  bond  (the  first  remain- 
ing uncancelled)  for  the  same  debt  at 
a  higher  rate;  it  was  held,  that, 
agreeably  to  Reg.  XXXIV.  of  1803, 
the  legal  interest  was  not  thereby  for- 
feited. Jeetun  Das  v.  LalRoodur 
Purtah  Singh.  18th  June  1821. 
3  S.  D.  A.  Rep.  96.— Goad. 

14.  A  claim  to  recover  a  debt  on 
bond  was  rejected,  it  appearing  that 
the  stamped  paper  on  which  the  bond 
was  executed  in  the  year  1813  was 
of  the  kind  prescribed  for  use  by  Reg. 
VI.  of  1797,  which  had  been  altered, 
by  order  of  the  Board  of  Revenue,  in 
1801.*  Bhugoo  Sing  v.  Doonda 
Sing.  5th  April  1824.  3  S.  D.  A. 
Rep.  328.— C.  Smith  &  Ahmuty. 

15.  Where  a  bond  was  written  on 
the  adjustment  of  accounts  between 
the  parties,  a  previous  bond  having 
been  cancelled,  and  the  aggregate 
amount  of  the  principal,  and  the  legal 
interest  remaining  due  upon  the  ad- 
justment consolidated  into  principal 
money ;  it  was  held  that  the  passing 
such  new  bond,  after  such  adjustment, 
barred  all  retrospective  inquiry,  and 
it  was  decided  to  be  a  valid  and  just 
document,  and  the  full  amount,  with 
interest,  recoverable,  under  the  pro- 
visions of  Sec.  5.  of  Reg.  I.  of  1814.^ 
Ramchunder  Unoopram  v.  Bhug^ 
wan  Mansing.  18th  Nov.  1824. 
Sel.  Rep.  12. — Romer,  Ironside,  & 
Kentish. 


*  It  may  here  be  observed,  that  the  deci- 
sion of  the  Superior  Court  might  have  been 
different  had  the  debt  been  clearly  proved 
to  have  been  due.  The  informality  of  the 
instrument  had  doubtless  great  weight  in 
influencing  the  ultimate  decree ;  but  the 
second  Judge  rested  his  opinion  mainly  on 
the  facts  oF  the  case,  as  they  appeared  in 
evidence,  and  was  guided  at  least  as  much 
by  equitable  as  by  strictly  legal  and  tech- 
nical considerations.  The  Regulation  re- 
ferred to  in  this  case  was  rescinded  by  Sec. 
2  of  Reg.  I.  of  1814,  and  Sec.  2  of  Reg. 
XXIII.  of  1814. 

'^  Rescinded  by  Reg.  I.  of  1827. 


16.  Where  A  brought  an  action 
against  B  to  recover  on  a  Samedast^ 
khatt  a  sum  of  money,  from   some 
land  of  which  A  held  the  title-deeds 
in  deposit,  the  sum  was  decreed  in 
A's  favour,  to  be  recovered  from  B 
personally,  and  not  from  the  land,  as 
it  did  not  appear,  from  the  terms  of 
the  bond,  that  A  had  any  right  to  re- 
cover from  the  landj  but,  on  the  con. 
trary,  from  the  person  oiB]  and  that, 
as    the    deeds    had  been    deposited 
merely  as  an  assurance,  and  not  as  a 
security,  they  could  not  be  considered 
to  tie  up  the  land  as  in  mortgage,  and 
must  be  returned  whenever  B  chose 
to  ask  for  them.     Muncharambhase 
Jugjeewundass  v.  Moola  Kuthoodeen 
Hussain  and  another.     26tb   Sept. 
1838.     SeL  Rep  J39.— Greenhill. 

17.  QtuBre.  Whether  a  SamedaM- 
khatty  which  is  in  the  nature  of  a 
bond,  is  valid  if  written  on  unstamped 
paper  ?     lb. 

18.  In  the  case  of  a  bond  or  other 
instrument  for  the  payment  of  money, 
the  origin  of  the  cause  of  action  is 
to  be  reckoned  from  the  date  of  the 
money  becoming  payable.*  Ghmga 
Sahoo  V.  Bhookim  Misser.  23d 
Mar.  1842.  7  S.  D.  A.  Rep.  77.— 
Tucker  &  Reid. 


3.  Liability  of  Obligor. 

19.  Where  A  claimed  from  B  the 
principal  and  interest  of  a  bond  debt 
paid  by  A's  ancestor  as  surety  for 
the  ancestor  of  By  judgment  was 
given  for  the  balance  of  the  principal 
proved  to  be  remaining  unpaid ;  but 
the  interest  was  declared  to  be  for- 
feited in  consequence  of  being  stipu- 
lated at  more  than  the  legal  rate. 
Rai  Balgovind  v.  Sheikh  Oholam 
Ali.  24th  June  ISaS.  1 S.  D.  A.  Rep. 
93. — H.  Colebrooke  &  Fombelle. 

20.  A  instituted  a  suit  against  B 
for  the  recovery  of  the  principal  and 
interest  due  on  a  bond.  B  admitted 
the  bond,  but  put  in  a  paper  purport- 
ing to  be  an  acquittance  tor  the  sum 


See  Construction,  196. 
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in  question.  The  Court,  taking  into 
consideration  that  the  yalidity  of  the 
acquittance  had  been  brought  in  issue 
before  the  Court  of  Circuit,  when  B 
had  been  accused  of  fabricating  the 
instrument,  but  had  been  acquitted, 
declared  it  to  be  valid,  as,  by  Uie  evi- 
dence taken  on  the  trial  above  re- 
ferred to,  the  prosecutor  had  failed  to 
prove  the  forgery;  and  the  further 
evidence  subsequently  produced  in 
the  Civil  Court  to  this  point  was 
equally  unsatisfactory.  TaUoory  Jor- 
vikararidoo  v.  Vassereddy  Vencator 
dryNaid.  Case  7  of  1811.  1  Mad. 
Dec.  41. — Scott  &  Greenway. 

21.  A  sold  to  Cy  for  a  certain  sum  of 
money,  a  bond,  bearing  interest,  pur- 
porting to  be  executed  by  By  a  Za- 
mindavy  to  Ay  and  also  a  deed,  like- 
wise alleged  to  be  executed  by  By  by 
which  the  latter  agreed  to  grant  cer- 
tain lands  to  Ay  on  the  occurrence 
of  a  contingency.  C  sued  B  for 
the  recovery  of  the  principal  sum  and 
interest,  and  the  possession  of  the 
lands,  the  contingency  having  hap- 
pened. B  resisted  the  claim,  on  the 
ground  that  the  instruments  in  ques- 
tion were  fraudulent  fabrications  of 
A.  B^B  signature  and  seal  being 
admitted  by  nim  to  be  genuine,  and 
as  having  been  affixed  by  him  to  a 
blank  bond  which  he  gave  to  Ay 
the  Court,  confirming  the  decrees  of 
the  Lower  Courts,  awarded  to  C  the 
principal  and  interest  due  on  the 
bond,  together  with  the  costs  of  suit ; 
but  with  regard  to  the  land,  the  claim 
of  C  was  dismissed,  as  the  grant 
agreed  upon  between  A  and  B  was 
contrary  to  the  Regulations.  Rajah 
Vencata  Permal  Mouse  v.  Abbot  and 
another.  Case  16  of  1812.  1  Mad. 
Dec.  66. — Scott^  Greenway,  &  Strat- 
ton. 

22.  A  claimed  from  B  a  sum  of 
money,  due  on  a  bond  executed 
to  him  by  C,  for  which  B  was 
allied  to  have  made  himself  respon- 
sible.  It  appeared  that  there  was  no 
evidence  to  prove  that  B  was  justly 
responsible  for  the  payment,  for 
though  B  had  agreed  to  discharge 


the  amount,  this  promise  was  coupled 
with  certain  conditions,  with  wnich 
A  refused  to  comply,  and  the  nature 
of  which  would  seem  to  shew  that  By 
so  far  from  agreeing  to  pay  the 
amount  as  a  debt  justly  due  by  him, 
consented  to  pay  it  partly  as  a  means 
of  freeing  himself  from  the  importu- 
nities of  Ay  and  partly  as  the  price  of 
certain  papers  which,  in  a  moment  of 
confidence,  he  had  entrusted  to  Ay 
and  which  he  was  apprehensive  A 
would  use,  or  had  used  to  his  preju- 
dice. Held,  therefore,  that  A  had 
failed,  under  the  circumstances,  to  sub- 
stantiate his  claim,  and  he  was  order- 
ed to  pay  all  costs.  Nuwah  Roos- 
toom  J  ah  V.  Meerza  AbdrooUWa- 
hab.  Case  19  of  1814.  1  Mad. 
Dec.  107. — Scott  &  Greenway. 

23.  A  claimed  a  sum  of  money  due 
on  a  bond  executed  to  him  by  B ;  but 
it  appearing  that  no  consideration  had 
ever  been  given  for  the  bond,  which 
had  been  executed  with  a  fraudulent 
intention,  merely  to  make  it  appear 
before  the  Collector  that  A  had  be- 
come the  creditor  of  ^  for  the  purpose 
of  undertaking  the  rent  of  a  certain 
district  which  the  Zaminddr  wished 
to  resume,  and  that  he  had  received 
at  the  time  a  counter  document  from 
Ay  which  he  produced ;  the  Couit,  in 
deciding  against  the  claim  of  Ay 
animadverted  upon  the  disgraceful 
grounds  on  which  B  had  resisted 
the  claim.  Nawah  Roostoom  Jah 
V.  Meerza  AbdH)oUWahab.  Case  20 
of  1814.  1  Mad.  Dec.  112.—  Scott 
&  Greenway. 

24.  Where  the  principal  of  a  bank- 
ing  house  sued  to  recover  a  sum  of 
money  lent  from  the  funds  of  the 
house  on  a  bond  executed  in  favour 
of  the  head  Ghumdshtahy  the  claim 
was  adjudged.  Mt,  Seetul  Bhao  v. 
Eynaum  Khan  and  another.  28th 
Feb.  1818.  2  8.  D.  A.  Rep.  253.— 
Fendall  &  Oswald. 

25.  A  lent  a  sum  of  money  on 
bond  to  By  payable  in  two  months, 
with  1  per  cent,  per  mensem  interest ; 
and  also  two  other  sums  of  money  on 
bonds  to  Cy  with  the  like  interest, 
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and  the  principal  to  be  payable  on 
demand.  D  became  surety  for  the 
three  bonds^  and  executed  deeds  ac- 
cordingly. B  and  C  failed  to  pay 
their  bond  debts^  and  2>  refused  to 
fulfil  his  engagement  of  responsi- 
bility. It  appeared,  on  evidence^  that 
C  had  acted  as  the  Gumdshtah  of  2>: 
and  that  the  latter  had,  moreover, 
executed  a  Kardmdtnehf  by  which 
he  became  surety  for  the  two  bonds 
of  C.  It  was  held,  that  though,  ac- 
cording to  the  Muhammadan  law,  A 
could  not  recover  under  the  security 
deeds,  either  originally  or  finally; 
yet  as  the  Kardmdmeh  clearly 
shewed  that  2>  looked  upon  himself 
as  responsible  for  the  bonds  of  (7,  no 
question  to  the  law  officer  was  neces- 
sary regarding  security ;  and  D  was 
accordingly  decreed  to  pay  the  same, 
with  interest  from  the  date  of  the  de- 
cree of  the  Lower  Court  at  the  rate 
of  1  per  cent,  per  mensem.  Nabob 
Roostoomjah  Bahauder  v.  Aga  Ma- 
hummud  Ebrahim.   Case  10  of  1818. 

1  Mad.  Dec.  207.— Harris  &  Cherry. 

26.  Where  the  obligor  in  a  bond 
refused  payment  on  the  ground  that 
the  dates  of  the  bond  were  inaccurate, 
and  that  the  document  was  a  forgery, 
and  failed  to  prove  such  to  be  the 
case,  the  Court  gave  judgment  that 
he  should  pay  its  amount,  with  in- 
terest up  to  the  day  of  payment,  and 
costs.  Skeodas  Kishundas  v.  Jugjee- 
vun  Nundram,      20th  June  1820. 

2  Borr.  99. — Homer  &  Ironside. 

27.  Where  a  suit  was  instituted 
against  the  head  partner  in  a  firm  for 
the  recovery  of  the  amount  of  a  bond 
in  the  name  of  the  firm  itself;  under 
the  circumstances,  the  debt  being 
found  to  be  just,  the  Court  gave  a 
decree  against  the  firm ;  but  re- 
marked, that  as  the  bond  was  in  the 
name  of  the  firm,  which  was  not 
bankrupt,  the  action  should  have 
been  entered  in  the  name  of  it,  and 
not  in  that  of  the  head  partner ;  and 
that  the  Court  below  should  have 
dismissed  the  case,  leaving  the  com- 
plainants to  their  fresh  action  against 
the  firm.     Damodhur  JJindrabin  v. 


Moolckund  Oovurdhufu   11th  March 
1822.    2  Borr.  207.— Sutherland. 

28.  Where  the  heirs  of  a  Hindu, 
deceased,  refused  payment  of  a  bond 
contracted  by  his  widow  (also  dead), 
it  being  proved  that  part  of  the 
amount  was  expended  by  the  widow 
in  payment  of  her  husband's  debts, 
it  was  held  that  the  heirs  were  liable 
for  so  much  of  the  amount  as  had 
been  so  laid  out,  but  that  the  widow 
could  not  saddle  the  estate,  or  heirs, 
with  unnecessary  burthens.  Umroo- 
tram  Byragee  v.  Narayundas  Ru- 
seekdas,  9th  April  1822.  2  Borr. 
201. — Romer. 

29.  Where,  in  a  claim  for  the  reco- 
very of  a  sum  of  money  on  a  bond, 
it  appeared  that  th^  bond  had  been 
^ven  in  lieu  of  principal  and  interest 
due  on  two  former  bonds,  which  were 
executed  in  favoiur  of  the  plaintifiT 
while  he  was  acting  as  MukfUdr  and 
guardian  of  the  parties  bound  by 
them,  and  the  third  bond  being  also 
executed  under  similar  circumstances, 
the  Court  rejected  the  claim.  Baboo 
Ram  Ohose  v.  Kalee  Pershad  Ghose 
and  another.  9th  Feb.  1825.  4  8. 
D.  A.  Rep.  17.— C.  Smith. 


4.  Proceedings  on  Bond. 

30.  A  executed  a  security  bond  to 
B,  agreeing  to  pay,  within  a  month 
from  its  date,  the  amount  of  a  de- 
cree then  already  passed  against  B^s 
debtor.  The  Court  of  Appeal  ruled 
that  B  must  recover  bv  action  at  law, 
because  the  term  specified  in  the  se- 
curity bond  had  long  expired.  B 
sued,  proved  the  bond,  and  got  a  de- 
cree for  the  principal ;  but  the  Court 
would  not  allow  interest  on  the 
amount,  as,  if  B  incuried  any  loss  by 
this,  it  was  his  own  fault,  for  the  in- 
tervening period  during  which  he 
had  been  kept  out  of  his  property  had 
elapsed  from  his  own  negligence  in 
not  suing  either  the  principal  or  his 
security.  Dada  Bhaee  SuJioorabjee 
V.  Bkoolubh  Beochund.  30th  Aug. 
1821.  2  Borr.  119.  —  Elphinston, 
Sutherland,  k  Ironside. 
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31.  A  person  bringing  an  action 
against  one  of  four  parties,  who  passed 
a  bond  to  him,  instead  of  against  all, 
was  nonsuited,  leave  being  resei*ved 
to  him  to  sue  them  all  in  a  fresh  ac- 
tion. Mooljee  Kameshnmr  v.  Bhyg- 
wanda»  Wulluhhdas.  14th  Aug.  1823. 
2  Borr.  595. — Romer,  Sutherland,  & 
Ironside. 


BOUNDARY.— See  Action,  31; 
Arbitration,  10;  Jurisdiction, 
260;  Evidence,  139. 


BREACH  OF  TRUST.— See  Cri- 
minal Law,  456, 572, 575. 

BRAHMACHARI.— See  Inheri- 


tance, 195. 


BRITISH  SUBJECT.^ 


I.  What  constitutes  a  British 
Subject,  1. 


1  Mr.  L.  Clarke,  in  a  note  to  his  Edition 
of  the  9th  Geo.  IV.  c.  33.  (page  111),  says: 
"According  to  one  opinion,  all  persons  born 
within  the  Company's  territories  are  Bri- 
tish subjects.     This  opinion  is  founded  on 
the  supposition  that  these  territories  are 
British  Colonies,  and  stand  in  the  same 
situation  as  the  Island  of  Bombay,  the  Ca- 
oadas,  the  Cape  of  Good  Hope,  or  any  other 
Colony  which  has  been  acquired  by  con- 
quest or  ceded  by  treaty.      According  to 
another  opinion,  thotse  persons  only  are  Bri- 
tish subjects  who  are  natives,  or  the  legiti- 
mate descendants  of  natives  of  the  United 
Kingdom,  or   the  Colonies,  which  are  ad- 
mitted to  be  annexed  to  the  Crown.     A 
third  opinion  considers  Christianity  to  be  a 
test  of  an  individual  being  a  British  sub- 
ject, provided  that  the  person  was  bom  in 
the  Company's  territories;   and  according 
to  this  an  Armenian,  or  the  illegitimate 
o&pring  (being  a  Christian)  of  English  and 
native  parents,  would  be  a  British  subject 
Nothing  positive  can  be  gathered  from  any 
of  the  Acts  of  Parliament,  excepting  that 
^e  9th  Geo.  IV.  c.  33.  appears  to  negative 
the  position  that  Muhammadans  and  Hin- 
dus are  British  subjects ;  and  the  Jury  Act, 
7th  Geo.  IV.  c.  37,  seems  to  be  equally  op- 
posed to  any  pcrbons  being  British  subjects 


11.  Jurisdiction  as  to  British 
Subjects.  —  See  Jurisdic- 
tion, 100  et  seq. 

III.  Right  to  the  Benefit  of  the 
English  Law.  —  See  Prac- 
tice, 19,  22. 


I.  What 


constitutes 
Subject. 


A   British 


1.  A  native  Christian,  born  of  a 
native  Musulmdn  woman,  and  the 
illegitimate  son  of  a  British  father,  is 
not  a  British  subject  within  the  mean- 
ing of  the  term  as  used  in  the  Charter 
and  in  the  various  Acts  of  Parlia- 
ment Byjenaut  Sing  v.  Reed  and 
others,  21st  June  1821.  East's 
Notes,  Case  26. 

2.  Semble,  Hindus,  &c.  bom  with- 
in the  limits  of  Calcutta,  though  resi- 
dent out  of  it,  are  British  subjeetn. 
Assignees  of  Boyd  v.  Maurel.  14th 
June  1844.     1  Fulton,  455. 

3.  A  person  does  not  become  a 
British  subject,  within  the  terms  of 
the  Charter,  who  becomes  such  by 
conquest  merely,  and  has  no  rights 
of  a  natural-born  subject.     Ih. 


BROKER.— See  Agent  and  Prin- 
cipal, 16, 17;  Bills  and  Notes, 
13;  Contract,  8,  9. 


^vrwr^ '%/%.'v^^\^w-^  y\-  •^^'N/^ 


BROKERAGE. 


1.  Brokerage  was  held  to  be  a  re- 
muneration for  personal  service,  which 
ought  to  have  been  paid  at  the  time 


but  natives,  or  the  legitimate  descendants 
of  natives  of  the  United  Kingdom  or  its  ac- 
knowledged Colonies."  There  is  no  doubt 
but  that,  under  the  9th  Geo.  IV.  c.  33,  Mu- 
hammadans and  Hindus  are  not  British 
subjects.  See,  relative  to  the  words  "  Bri- 
tish subjects,"  the  Fifth  Appendix  to  the 
Third  Report  from  the  Select  Committee  of 
the  House  of  Commons  in  1831,  pp.1114. 
1142.  1146  et  seq.  1168.  1178.  1229.  4ro. 
Edit;  and  see,  also,  Sir£.  H.  East's  Notes, 
Case  XXVI.,  in  the  Second  Volume  of  this 
work,  where  the  meaning  of  the  words  is 
ably  discussed. 


90 


[BROKERAGE— CAST.] 


such  service  was  performed,  or,  on 
ikilure,  demanded  through  some  ju- 
dicial proceeding ;  and  where  the  debt 
for  brokerage  nad  been  allowed  to 
lie  over  for  a  considerable  term,  a 
claim  for  interest  was  disallowed,  as 
contrary  to  the  equity  which  should 
govern  the  settlement  of  a  claim  for 
remuneration  on  account  of  personal 
services.  Mthiitimnjee  v.  Wulvhh- 
das  Hureedas.  23d  Mav  1822.  2 
Borr.  240. — Romer,  Sutherland,  k 
Ironside. 


BUNDOBAST.  —  See  Cast,  1, 

12.20. 


BUNKUR.— See  Bankar. 


BURGLARY.  —  See    Criminal 
Law,  80  et  seq. 


BURRA  THAKOOR.  — See  In- 

HERITAMCE,  209. 


BYE  MOKASA.  — See  Husband 
AND  Wife,  71. 

BYE-BIL-WAFl.  —  See    Deed, 
10  J  Mortgage,  30  ef  «e^. 


BYE-LAWS.— See  Cast,  pamm. 


BYE  TULJEEH.—SeeSALE,9,10. 


CAST.i 


CAPIAS. — See  Arrest,  5;    Con- 
tempt, passim, 

CAPIAS    AD    SATISFACIEN- 
DUM.— See  Execution,  jMunm. 


•*»%/--'  s.'^*  N^N/-*^.^  -'■v'"-*W*/\/V^ 


I.  Loss  of  Cast,  1. 
II.  Laws  and  Privileges,  16. 

I.  Loss  OF  Cast. 

1.  Where  a  Cast  (Ahmaddbadi 
Bisa  Khandaita  Banyans)  had 
drawn  up  and  signed  a  Bandohasty 
or  set  of  bye-laws,  r^stered  in  the 
Adawlut,  and  one  of  the  members 
who  had  not  signed  the  JBandobast 
acted  in  contradiction  to  the  provi- 
sions contained  in  it,  he  was  tempora- 
rily  excommunicated  by  the  Cast ; 
and  on  suing  for  damages  was  re- 
commended by  the  Court  to  sign  the 
Bandohast,  in  token  of  consenting  to 
abide  by  it.  This  he  agreed  to  do ; 
and  the  Court  decided  that,  on  his 
signing,  he  should  be  restored  within 
one  month  to  his  full  privileges,  or 
that  the  other  members  of  the  Cast, 
who  then  agreed  to  this  arrangement, 
should  pay  the  damages  sued  for,  for 
his  loss  of  Cast.    Shunibhoodas  Itaee- 


I  OrigiDally  there  were  but  four  Casts ; 
viz.  the  brahman,  the  Eshatriya,  the  Vaisya, 
and  the  Sudra;  the  Kshatriya^  and  the 
Vaisya,  and  perhaps  even  the  Sudra,  are 
alleged  by  the  Brahmans  to  be  extinct  At 
the  present  day  these  are  replaced  b^  a  mul- 
titude of  mixed  Casts,  who  maintain  their 
divisions  with  great  strictness,  and  abide  by 
certain  laws  and  regulations  fixed  by  them' 
selves.  These  mixed  Casts,  in  many  cases, 
coincide  with  trades  which,  in  all  towns, 
are  held  together  as  Jamadt,  or  companies, 
under  hereditary  chiefs,  who,  with  a  Council, 
or  Panchayitj  settle  all  disputes  among 
themselves,  including  those  of  Cast:  this, 
however,  appears  to  apply  to  trades  carried 
on  in  a  common  locsuity ;  and  it  does  not 
follow  that  a  goldsmith  of  one  city  would 
acknowledge  common  Cast  with  a  goldsmith 
of  any  other.  Under  these  circumstances  I 
have  arranged  all  the  cases  which  relate 
to  Cast  and  manufacturing  companies,  or 
crafts,  under  the  head  of  Cast,  though  it 
must  not  be  inferred  that  the  terms  Cast 
and  JamaJSii  are  synonymous,  but  merely 
that  community  of  Cast  and  community 
of  occupation  generally  go  together :  it  is 
even  a  possible  case  that  all  uie  members 
of  a  Jamaat  might  not  be  exactly  of  the 
same  Cast 
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chund  V.  Dlioolubh  Poorskotum  and 
others.  1st  Sept.  1808.  1  Borr. 
347.— Grant  &  Smith. 

2.  A  member  of  a  Cast  (gold- 
smiths) being  publicly  accused  by 
another  of  having  foifeited  his  right 
of  eating  with  the  Cast,  it  was  held 
that  the  Cast,  as  a  body,  were  justi- 
fied in  avoiding  communication  with 
him  until  he  should  have  cleared  him- 
self from  the  charge,  and  that  the 
members^  as  a  booy,  could  not  be 
considered  responsible  to  him.  The 
Court,  however,  decreed  that  he  might 
file  his  action  for  defamation  against 
his  accuser.  Bhugwan  Kooher  v. 
Han^ee  Nattra  and  others,  9th  Jan. 
1811.     1  Borr.  863.— Crow  &  Day. 

3.  The  husband  of  a  woman  having 
accused  her  of  a  criminal  intercourse 
with  a  P4rsi,  she  and  her  mother,  a 
widow,  who  lived  with  her,  were 
avoided  by  the  Cast  (the  Morh  Brah- 
mans),  and  the  widow  instituted  a  suit 
for  damages  for  expulsion  from  Cast. 
The  Court  held,  that  althotugh  the 
fact  of  adultery  had  not  been  proved, 
considerable  suspicion  attached  to  the 
daughter ;  and  as  the  very  suspicion 
of  a  Brahmani  woman  in  such  a  case 
was  naturally  revolting  to  Brahmans, 
the  Cast  were  justified  in  avoiding 
intercourse  with  her  and  her  family ; 
and  that  her  remedy  lay  in  an  action 
against  her  husband,  by  which  her 
guilt  or  innocence  might  be  deter- 
mined.  Deokoomvur  v.  Ichharam 
and  anotlter.  14th  Aug.  1811.  1 
Borr.  368.— Crow  &  Day. 

4.  Accordingly,  the  widow  insti- 
tuted a  suit  against  the  husband,  who 
i«tracted  his  accusation,  but  it  being 
proved,  by  the  acknowledgment  of 
the  wife,  that  she  had  been  guilty  of 
conduct  sufficient  to  justify  her  expul- 
sion from  the  Cast,  and  it  being  clear 
tbftt  the  husband  was  lying,  in  order 
to  get  himself  and  family  re-admitted, 
the  suit  was  dismissed  under  the  cir- 
camstances.  Deokoonnmr  v.  Umba- 
ram  Lola.  14th  Aug.  1811.  1  Borr. 
370. — Crow,  Day,  &  Romer. 

5.  Absolution  of  an  excommuni- 
cated member  of  a  Cast  (Bhatiya  Lo- 


hana)  by  a  person  claiming  to  be 
Sethj  was  set  aside  on  proof  that  the 
Setheea-^Yii^  did  not  vest  in  him,  and 
his  authori^  was  therefore  not  suffi- 
cient to  annul  the  act  of  excommuni- 
cation.  Lalsoondiir  and  others  v. 
Sumbhoo  Narayundas  Seth  and 
others.  5th  Sept.  1811.  1  Borr. 
378. — Crow  &  Romer. 

6.  Held,  on  a  reference  to  the  whole 
Cast,  that  damages  could  not  be  reco- 
vered where  the  whole  Cast  concurred 
in  the  expulsion  of  a  member ;  and 
the  Court  decreed  that  the  members 
of  a  Cast  possess  the  right  of  expel- 
ling a  member,  except  where  it  is 
done  from  purely  malicious  motives. 
And  the  respondent  was  ordered  to 
refund  sums  of  money  received  in 
damages  and  costs  in  the  Lower 
Courts,  and  referred  to  his  Cast  under 
an  award  given  by  the  heads  of  the 
Cast  at  Ahmaddb&d,  to  whom  the 
Court  had  referred  the  final  decision 
of  the  respondent's  claim.  KhooshaU 
chund  Goolabchund  v.  Hurruckchund 
Moteechund.  4th  Nov.  1811.  1  Borr. 
38. — Brown,  Abercrombie,  &  Elphin- 
ston. 

6  a.  A  Rajpoot  brought  an  action 
for  damages  for  expulsion  from  Cast 
for  not  performing  his  aunt's  funeral 
ceremonies ;  and  it  was  decreed  that 
he  should  be  re-admitted  into  the  Cast 
when  he  had  performed  the  ceremonies, 
but  not  before.  Ohelqjee  Nana  Bhaee 
V.  Umr  Singh  and  others*  19th  Feb. 
1812.   1  Borr.  389.— Crow  &  Day. 

7.  In  the  Lobar  Cast  it  is  the  cus- 
tom to  allow  a  man  to  marry  a  second 
wife,  when  the  first  has  reached  her 
fortieth  year  without  bearing  children, 
but  only  with  the  first  wife's  consent ; 
and  a  man  marrying  a  second  wife, 
against  the  wishes  of  the  first,  was 
expelled  from  the  Cast,  and  the  ex- 
pulsion was  confirmed  by  the  Court. 
Rugoonath  Jetha  v.  Poorshootum 
Sunhur  and  others.  6th  Feb.  1813. 
1  Borr.  398.— Crow  &  Day. 

8.  A  Hindu  cohabiting  with  a  Mu- 
hammadan  woman  was  held  to  be 
subject  to  the  penalty  of  irrevocable 
expulsion  from  his  Cast,  and  by  such 
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expulsion  to  lose  his  right  to  here- 
ditary succession.  Skeonauth  Rai  v. 
Mt.  Dayamyee  Ckorvdrain,  17th 
March  1814.  2  S.  D.  A.  Rep.  108. 
— Rees. 

9.  A  woman  introduced  by  mar- 
riaofe  to  the  Cast  (Srimalf  Brah- 
mans),  and  admitted,  when  she  was,  in 
fact,  of  an  inferior  Cast,  was  held  to 
be  liable  to  expulsion  fi'om  the  Cast ; 
but  as  she  had  lived  five  years  as  a 
member  of  the  Cast,  and  had  been  put 
to  the  expense  of  giving  them  two  din- 
nei*8  for  admission,  the  Court  granted 
the  damages  she  sued  for  on  account 
of  expulsion ;  her  claim  for  re-admis- 
sion was,  however,  disallowed.  Nka- 
nee  v.  Hureeram  Dhooluhh  and  the 
Cast  ofSreemalee  JBrahmam.  20th 
May  1814.    1  Borr.  84. — Duncan. 

10.  Certain  parties  suing  for  da- 
mages for  expulsion  from  their  Cast 
(Koondeegur)  were  nonsuited  on 
proof  that  they  had  not  conformed  to 
the  custom  of  the  trade,  by  paying 
certain  admission-fees,  and  that,  there- 
fore, they  had  never  been  regularly 
admitted  as  members  of  the  Jamadt. 
JBunmalee  Sheolal  and  others  v.  3hi- 
ka  Venee  and  others.  4th  March 
1819.  1  Borr.  420.— Romer  &  Su- 
therland. 

11.  A  Hindu  sued  certain  members 
of  his  Cast  (Banyans)  for  damages 
for  expulsion  from  the  Cast,  caused 
by  their  having  spread  a  report  that 
he  had  had  connection  with  a  low 
Cast  woman .  Dama  ges  were  gi  ven  in 
his  favour  on  proof  of  the  report 
having  been  spread  abroad  by  tnem 
as  alleged,  and  none  being  produced 
in  defence  of  its  being  true.  In  this 
suit,  it  not  being  against  the  whole 
Cast,  the  party  complaining  was  left 
to  the  remedy  of  a  fresh  action  against 
the  whole  Cast  if  they  still  refused  to 
admit  him.  Kuliandas  Soorchund 
and  other's  v.  Hemchund  Huruk- 
chvnd.  15th  May  1821.  2  Borr, 
108. — Romer. 

12.  Where  a  pei-son  had  signed  a 
JBandobasty  and  had  afterwards  re- 
fused to  abide  by  it,  his  expulsion 
from  the  Cast  wag  held  to  be  lawful. 


BluieechundBhikaree  v.  Prumanund 
Madhow  and  others.  27th  Feb.  1823. 
2  Borr.  434. — Romer  &  Sutherland. 

13.  Where  a  person  was  expelled 
from  his  Cast  for  eating  with  a  per- 
son of  a  lower  Cast,  and  the  fact  was 
proved  in  evidence,  his  expulsion  was 
confirmed  by  the  Court  until  he  should 
perform  certain  penances  required  by 
the  Cast  rules.  Meetha  Kuchara  v. 
Bhana  Mungul  and  others,  11th 
March  1823.    2  Borr,  473.— Romer. 

14.  Where  A^  a  member  of  a  Cast 
(Ahmaddbddi  Bisa  Srimali  Ban- 
yans) sued  for  damages  for  ezpulsioD ; 
it  appeared,  on  evidence,,  that  he  and 
his  family  for  three  generations  had 
adopted  the  tenet<$  of  a  certain  sect  of 
the  Cast  (Dhundias)  without  relin- 
quishing the  tenets  of  the  sect  (Tap- 
pas)  which  all  the  members  of  the 
section  of  the  Cast  to  which  he  be- 
longed professed,  and  that  he  and  his 
family  had  at  all  times  frequented  the 
temples  of  both  sects  of  the  Cast ;  the 
other  members  asserted  their  igno- 
ranee  of  his  profession  of  the  Dhundia 
tenets,  and  that,  on  discovering  the 
fact,  they  had  expelled  him ;  as  al- 
though, at  some  places,  Dhundias 
were  admitted  to  all  rights  of  Cast  by 
the  Tappas,  it  was  not  tne  case  in  their 
city,  where  there  were  no  Dhundias. 
Under  the  circumstances,  the  Court 
held,  that,  notwithstanding  the  impro- 
bability of  such  alleged  ignorance, 
and  since  neither  he  nor  his  ancestors 
had  ever  openly  avowed  their  tenets, 
and  as  none  of  their  section  of  the 
Cast  professed  such  tenets,  the  Cast 
should  not  be  compelled  to  re^admit 
A  to  the  rights  of  Cast;  but  that  such 
members  as  chose  were  at  liberty  to 
do  so,  and  that  the  Cast  should  not 
molest  members  so  acting ;  nor  should 
A  have  any  claim  for  damages  against 
members  refusing  him  the  rights  of 
Cast.  At  the  same  time,  it  was  held, 
that  if  A  should  at  anv  time  rehn- 
quish  the  Dhundia  tenets,  and  adhere 
to  those  of  the  Tappa  only,  then  he 
and  his  familv  shoula  be  admitted  to 
the  full  rights  of  the  Cast,  and  be  en- 
titled to  sue  for  damages   for  any 
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neglect  towards  him  from  the  Cast,  or 
any  individual  member  of  it.  Punjee 
Phoolchund  v.  Raeechund  Roojh 
chund  and  others.  14th  Aug.  1823. 
2  Borr.  598. — Romer,  Sutherland,  & 
Ironside. 

15.  Where  a  member  of  a  Cast 
(Kherawal  Brahmans)  sued  for  da- 
mages for  expulsion,  no  act  of  expul- 
sion mras  proved;  and  the  Cast  declaiing 
that  they  had  no  objection  to  eat  with 
him,  provided  he  complied  with  the 
custom  of  the  Cast  by  paying  certain 
fees,  their  justification  was  held  good. 
JaeesHkunhur  Bhurvaneeshunkur  v. 
J3alkri$hnu  JLukmeedut  and  others. 
30th  March  1824.  2  Borr.  685.— 
Romer. 


II.  Laws  and  Phivilbges. 

16.  Damages  were  recovered 
against  the  superintendent  of  a  Hindu 
feast  for  having  wantonly  and  mali- 
ciously caused  the-  loss  of  the  plain- 
tiff's character  by  omitting  to  invite 
him  to  such  feast,  which  was  a  solemn 
feast  of  the  Cast;  but  it  was  held, 
that  the  amount  of  damages  for  such 
loss  of  Cast  must  be  fully  proved,  and 
that  no  more  than  the  actual  damages 
incurred  should  be  recovered .  Dhurm- 
chund  Abeela  y.NanorDhaee  GoohU 
chund.  9th  March  1809.  1  Borr.  11. 
— Duncan,  Lechmere,  &  Rickards. 

16  a.  The  Jamadt  of  silk-spinners 
filed  a  suit  against  a  party  for  carry- 
ing on  the  business  without  paying 
the  established  fees.  He,  however,  de- 
fended himself  by  saying  that  his 
grandfather  had  worked  at  the  trade 
many  years  ago,  and  that  he  himself 
had  obtained  permission  to  resume 
the  occupation  of  his  forefathers  from 
the  Pdtels  of  the  Jamadt,  who  had 
the  power  to  admit  him  into  the  trade. 
He  also  produced  the  old  Jamadt 
accounts  in  which  his  grandfather's 
name  was  inserted  as  one  of  the  Ja- 
madt. The  objections  of  the  Jainadt 
•were  declared  to  be  groundless  and 
vexatious,  and  their  suit  was  dis- 
missed. Pitambtir  Munohur  and 
others  v.  Amichnnd  JuQjeevun.    12th 


Aug.  1809.  1  Borr.  356-— Grant  & 
J.  Smith. 

16  h.  A  tradesman  being  accused 
by  two  companies  (gold-wire  drawers 
and  gold-thread  makers)  of  working 
at  their  trades  conjointly,  the  com- 
panies '  respectively  instituting  suits 
against  him  to  make  him  relin- 
quish their  trades,  it  was  urged,  in 
defence,  that  he  only  practised  one 
trade,  but  admitted  that  the  other 
was  carried  on  in  the  same  house 
by  his  brother  and  a  partner.  The 
Court  held,  that  the  two  companies 
rising  against  him  was  corrobora- 
tive of  his  not  fairly  observing  the 
rules  of  trade ;  and  though  it  was  a 
common  and  allowable  practice  for 
two  brothers,  united  in  interests,  to 
follow  two  distinct  trades ;  yet  as  the 
trades  in  the  present  case  were  closely 
connected,  and  the  two  brothers,  by 
each  following  one  of  these  trades  in 
the  same  house,  could  play  into  each 
other's  hands,  in  a  manner  contrary 
to  the  meaning  and  spirit  of  the  Rules 
of  the  two  PancJidyitSy  the  Court  di- 
rected that  the  two  brothers  should 
be  confined  to  one  of  the  trades,  so 
long  as  they  should  continue  to  live 
in  the  same  house,  making  their  own 
election.  Kulyanjee  Narayunjee  v. 
Huree  JBhaee  Poonjiya  Mookadum 
and  others.  13th  June  1811.  1  Borr. 
365.— Crow  &  Day. 

16  c.  Where  a  Firokhtiyah^  or  re- 
tail dealer  in  grain,  sued  the  company 
of  Mapara^y  or  wholesale  dealers,  to 
obtain  the  rights  of  the  company,  on 
the  ground  that  his  father  was  a  Ma- 
paray  and  that  he  himself,  though  he 
had  been  for  a  short  time  a  Firokh- 
tiyahy  wished  to  resume  his  father's 
wholesale  trade ;  the  Court  held,  on 
evidence,  that  the  father  was  never 
regularly  a  Mapara^  and  that  the 
claim  of  the  applicant  was  groundless, 
the  Collector  having  reported  that  none 
of  his  family  had  ever  been  in  the  Pan- 
chdyit  of  MaparaSf  or  ever  paid  any 
part  of  the  yearly  Nazrdneh  to  Go- 
vernment. Khooshal  Motee  v.  Vene^ 
das  Seth  and  others.  17th  Aiug.  181 1 . 
2  Borr.  538. — Crow,  Day,  &  Romer. 
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16  d.  Where  certain  members  of  a 
trade  (KunMsari,  weavers)  admitted 
the  validity  of  claims  made  against 
the  whole  body  of  the  trade  who  dis- 
puted them,  thev,  as  consenting  to  the 
claims,  were  held  to  be  the  only  par- 
ties responsible,  and  the  remaining 
members  of  the  Cast  exonerated.  Jo- 
ga  JJuhmeediu  and  others  v.  LaJa 
Joita.  9th  Dec.  1811.  lBorr.390. 
— Crow  &  Day. 

17.  Where  certain  members  of  a 
Cast  (Srf  mali  Ahmaddb&df )  instituted 
a  suit  to  oblige  the  others  to  con- 
form to  certain  bye-laws ;  the  Court 
took  the  vote  of  each  individual  mem- 
ber of  the  Cast,  and  finding  the  ma- 
jority hostile  to  the  Regulations,  dis- 
missed the  suit.  Mootee  Tapeedas 
and  others  v.  Kuliandas  and  others. 
14th  Feb.  1814.  1  Borr.  108.— Sir 
E.  Nepean,  Brown,  &  Elphinston. 

18.  Where  the  defendant  touched 
a  Sudra  woman  in  public,  in  order  to 
point  her  out  to  a  Peon,  so  that  the 
latter  might  serve  her  with  a  sum- 
mons to  appear  at  the  police,  such 
action  was  held  to  be  lawful,  the  de- 
fendant beins  of  a  superior  Cast,  and 
it  seems  would  have  been  so  held  had 
it  been  otherwise,  the  occasion  ap- 
pearing to  the  Court  to  be  lawful. 
Oohee  Dossee  v.  Oungaram  Day. 
27th  Nov.  1820.  East's  Notes. 
Case  23. 

19.  Where  a  man  sued  a  member 
of  a  Cast  (Sutars)  for  damages  for 
loss  of  character,  by  such  member's 
refusing  him  the  use  of  the  Cast  cook- 
ing pots ;  the  suit  was  dismissed  for 
want  of  proof  of  the  injury,  the  law 
officer  affirming  that  he  would  not  be 
endangered,  either  in  credit  or  property, 
by  the  act  complained  of,  and  for 
want  of  proof  that  the  pots  were  re- 
fused by  the  body  of  the  Cast.  The 
Court  added,  that  his  remedy  lay  with 
the  Panchdyity  which  had  full  power 
to  correct  any  matter  of  this  descrip- 
tion. JBhugwan  Meetha  v.  Kashee- 
ram  Oovurdhun,  17th  June  1822. 
2  Borr.  323.— Sutherland. 

20.  A  Cast  may  lawfully  execute 
a    BaTidobast    among     themselves, 


without  the  consent,  or  against  tlie 
will,  of  one  member,  and  that  one 
member  cannot  break  it,  whether  he 
have  previously  agreed  to  it  or  not; 
and  tney  have  the  power  of  fining  a 
person  for  breach  of  its  terms  as  pro- 
vided for  in  it.  Bhaeechund  Bhika- 
ree  v.  Prumanund  Madhow  and 
others,  27th  Feb.  1823.  2  Borr. 
434. — Romer  &  Sutherland. 

21.  In  a  suit  by  the  gold-thread 
spinners  Panchdyity  at  Surat,  against 
a  member  of  their  body,  for  working 
for  a  wire-drawer,  contrary  to  a  bye- 
law  of  the  Cast ;  a  decree  was  given 
in  their  favour  by  the  Assistant-judge 
(Fawcett),  and  the  Judge  (Barnard), 
as  it  was  proved  that  he  had  signed 
the  agreement ;  but  on  appeal  it  was 
held,  that  though  it  was  fully  proved 
that  he  was  a  party  to  the  engage- 
ment, bye-laws  and  private  engage- 
ments like  the  present,  tending  to 
the  injury  of  tlie  public,  could  not 
lawfully  be  made  the  ground  of  an 
action ;  and  the  decrees  of  the  Lower 
Courts  were  reversed,  relieving  the 
appellant  from  the  responsibilities  in- 
curred, and  making  the  respondent 
liable  for  all  costs.  Oerdhur  Mool- 
jee  V.  Jugjeeven  Luoomeechundy  on  the 
part  of  this  Vitrarah  Punchayet.  8th 
May  1832.  Sel.  Rep.  94. — Ironside, 
Baillie,  &  Henderson. 


CAVEAT.  — See  Costs,    19,  20; 
Executor,  47;  Practice,  207. 


CERTIFICATE.— See  Bankrupt, 

1, 2,  3. 


CERTIORARI. 

1.  The  Court  will  interfere  to  stay 
a  plaint  in  the  Petty  Court,  involving 
the  title  to  real  property  or  in  a  case  of 
difficulty.  Rajah  Rayhissen  v.  Joy- 
hissen  Sing  and  others.  Ist  July 
1819.     East's  Notes.    Case  102. 

2.  The  Court  have  power  to  refuse 
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a  certiorari  to  remove  a  c^use  of 
small  amount,  and  not  being  of  an 
intricate  nature,  or  involving  any  ge- 
neral right,  from  the  Petty  Court.^ 
Kertychunder  Soldar  v.  Torrachund 
Basse,  4th  Term  1819.  East's 
Notes-     Case  106. 

2  a.  A  certiorari  was  refused  to  an 
attorney  who  had  been  sued  in  the 
Petty  Court,  and  had  moved  for  the 
writ  to  remove  the  proceedings  into 
the  Supreme  Court  on  his  privilege 
of  attorney.  Burne  v.  Trebeck,  29th 
Oct.  1821.     East's  Notes.     Case  29. 

3.  Writ  of  certiorari  to  the  Com- 
missioners of  the  Court  of  Re- 
quests issued  ctfter  Term,  A  rule 
was  granted  to  shew  cause  why 
the  piaiutiffs  should  not  file  their 
plaint  against  the  defendant,  and  pay 
the  costs  of  the  application,  and  the 
writ  of  certiorari  and  the  proceedings 
thereon.  The  Court  dischai^ed  the 
rule  without  costs,  but  desired  it 
might  be  understood,  in  future,  that 
they  would  not  grant  such  rules.^ 
LyaU  and  others  v.  Courtayne,  18th 
Nov.  1833.    Clarke's  Notes,  111. 

3  a.  The  Supreme  Court  has  not 
the  power  to  remove,  by  certiorari^ 
the  conviction,  by  a  Zillah  magistrate, 
of  a  British  subject,  unless  such  con- 
viction be  under  the  53d  Geo.  III. 
€•  155.  In  the  matter  of  Pottle. 
14th  Nov.  1836.     1  Fulton,  313. 

4.  An  affidavit  by  a  British  subject 
that  he  believes  the  conviction  by  a 
Zillah  magistrate  to  be  under  the  53d 
Geo.  III.  c.  155.  is  sufficient  to  en- 
title him  to  a  rule  absolute,  in  the 
first  instance,  for  a  certiorari.     lb. 

5.  A  Zillah  me^trate  may  put  in 
affidavits  in  reply  to  those  on  which 
a  rule  nid  for  a  certiorari  is  founded. 
lb. 

6.  If  the  applicant  be  entitled  to  a 


1  By  the  21st  section  of  the  Charter  the 
Petty  Court  is  suhject  to  the  order  and 
eontrool  of  the  Supreme  Court. 

2  In  the  cases  of  Ramchunder  Mullick  v, 
Hamchunder  Day,  and  Moha  Raja  RqjMs- 
sen  Bahadoor  y.  Jaykissen  Sing  and  others, 
two  similar  rules  had  heen  obtained  and 
diteharged,  but  apparently  on  the  merits. 


certiorari  a  rule  absolute  will  go  in 
the  first  instance  if  applied  for.    lb, 

7.  JRule  absolute  in  the  first  in- 
stance for  a  certiorari  to  a  Mofussil 
magistrate  for.  an  error  apparent  on 
the  face  of  his  conviction.  In  the 
rnatter  of  RusseU.  5th  Nov.  1838. 
1  Fulton,  362. 

8.  The  Court  granted  a  certioraH 
to  remove  a  conviction  by  a  joint  ma- 
gistrate, under  the  53d  Geo.  III.  c. 
155.  s.  105.,  suggesting,  for  the  con- 
sideration of  counsel,  that  the  writ 
miffht  be  afiected  by  the  9th  Geo.  IV. 
c.  14.  s.  48,  49.  Sed  qu€ere.^  lb. 
Clarke's  Notes,  119. 


CESSES. 

1.  A  Zaminddr  claimed  a  sum  of 
money  from  his  fiirmer,  alleged  to 
have  been  realised  by  the  latter  from 
the  tenantry  under  the  head  otZabita 
batta,  or  customary  levy  of  an  excess 
of  half  an  anna  in  each  rupee,  and  sti- 
pulated in  the  Kahuliyat  to  be  paya- 
ble to  the  Zaminddr.  Held,  tnat 
such  claim  is  illegal  under  Sec.  3.  of 
Reg.  V.  of  1812,  which  provides  that 
the  imposition  of  arbitrary  or  inde- 
finite cesses,  whether  under  the  deno- 
mination of  ahwah^  mafhotCy  or  other 
denomination,  is  illegal,  and  that  all 
stipulations  of  that  nature  should  be 
judged  by  the  Courts  to  be  null  and 
void,  icadha  Mohun  Serma  Cfiow- 
dry  V.  Oungapershad  Chucherbvitee 
and  others.  16th  Dec.  1843.  7  S. 
D.  A.  Rep.  142.— Tucker,  Reid,  & 
Barlow. 


'  The  Court  granted  the  certiorari  in  this 
instance  on  the  following  grounds — That  it 
appeared,  on  the  face  of  the  conviction,  that 
the  magistrate  had  refused  to  summons  or 
examine  tiie  defendant's  witness  ;  that  the 
conviction  was  against  the  evidence,  the 
complainant  contradicting  all  his  own  wit- 
nesses ;  that  the  complainant  was  not  a  na- 
tive of  India,  being  a  Cingalese  ;  and  that 
the  form  of  the  conviction  was  wrong,  it 
being  in  Persian,  and  defective  in  many 
essentials. 


96 


[CHAKLADARI— CHARITABLE  BEQUEST.] 


r         / 


CHAKLADARI.— See  Action,  13 ; 
Dues  and  Duties,  9. 

CHAMPERTY.  —  See  Contract, 

25,26. 

CHARITABLE  BEQUEST. 

1.  It  was  held,  that  where  certain 
persons  had  been  appointed,  by  will,  to 
dispose  of  funds  for  charitable  pur- 
poses, such  persons  were  to  have  the 
sole  direction  of  distribution  without 
being  subject  to  the  interference  of  the 
Court  except  as  to  supervision.  Anon, 
31st  Jan.  1814.    East's  Notes,  Case  8. 

2.  Property  bequeathed  by  a  Ro- 
man Catholic  for  distribution  among 
the  poor  was  held  not  to  be  applicable 
for  the  repairs  of  a  Roman-Catholic 
church  and  convent,  represented  by 
the  applicants  to  be  in  a  state  of  great 
decay.     lb, 

3.  Where  a  testator,  by  his  will,  be- 
queathed certain  property  to  be  laid 
out  after  his  death  by  his  executors 
in  pious  uses,  such  as  the  saying 
masses  for  his  soul,  and  also  for  dis- 
tribution among  the  poor;  it  was 
held,  that  saying  masses  for  the  soul 
of  the  testator  was  included  in  the 
general  description  of  superstitious 
uses  in  the  Statute,  being  such  as  our 
Church  abhors  and  disallows,  and 
that  part  of  the  testator's  will  was 
accordingly  decreed  to  be  set  aside  as 
contrary  to  law,  and  the  whole  fund 
to  be  appropriated  to  charities.     lb, 

4.  Where  a  testator  bequeathed  a 
certain  principal  sum  for  a  charitable 
purpose,  to  be  lodged  in  the  Compa- 
ny's treasury  until  the  occurrence  of 
a  certain  specified  event,  and  the  in- 
terest to  be  carried  to  the  credit  of  his 
estate  annually  until  the  occurrence  of 
such  event ;  it  was  held,  that  all  inter- 
est until  such  occurrence  was  to  be 
considered  as  assets  of  the  estate. 
Sukies  v.  Sukies,  28th  Jan.  1816. 
East's  Notes,  Case  43. 

5.  Various  bequests  and  donations 
having  been  given  to  the  Capuchin 
Monks  at  Madras,  and  a  lai'ge  amount 


existing  applicable  to  charitable  and 
religious  purposes,  the  Government 
had  interfered,  and  appointed  Syndics, 
who  were  to  deposit  the  funds  in  the 
treasury  of  the  Company,  and  to  pay 
the  interest  arising  therefrom  to  the 
Superior  of  the  order.  The  Superior 
refusing  to  account  for  the  expendi- 
ture of  the  interest,  the  Syndics  re- 
fused to  pay  him  any  more,  and  the 
Government  declining  to  interfere, 
the  Superior,  in  conjunction  with  the 
pi'ffifect  of  the  order,  filed  a  bill 
against  the  Syndics  and  the  Company. 
The  Superior  Court  referred  it  to  the 
Master  to  take  an  account  of  the 
funds  in  question  in  the  hands  of  the 
defendants,  and  also  to  inquire  how 
they  had  been  applied ;  directing  him 
also  to  inquire  into  and  state  the  na- 
ture and  extent  of  the  various  and 
different  trusts,  duties,  bequests,  and 
donations,  relating  to  the  said  Capu- 
chin Church,  with  liberty  to  report 
specially  if  he  should  have  occasion 
or  be  required  so  to  do ;  reserving 
further  directions  until  he  should 
have  made  his  report.  Saptiste  and 
another  v.  The  East-India  Company 
and  others.  4th  April  1816.  2  Str. 
385. 

6.  A  bequest  for  a  charitable  insti- 
tution at  Lucknow,  out  of  the  juris- 
diction of  the  Court,  was  directed  to 
be  paid  to  the  Qt)vernor  General,  to 
enable  him  to  carry  out  the  intentions 
of  the  testator.  The  Martin  Case, 
10th  May  1836.     1  Fulton,  257. 

7.  A  testator  devised  considerable 
property,  both  real  and  personal,  for 
charitable  purposes,  amongst  which 
he  directed  certain  sums  to  be  set 
apart  for  the  liberation  of  prisoners 
confined  for  debt,  and  for  the  endow- 
ment and  establishment  of  a  College 
at  Lucknow,  in  the  dominions  of  the 
King  of  Oude.  A  suit  having  been 
instituted  in  the  Supreme  Court  of 
Calcutta  to  administer  the  will,  the 
Court  directed  an  inquiry  whether 
the  College  could  be  established,  and 
the  bequest  for  the  liberation  of  pri- 
soners carried  into  effect,  with  refe- 
rence to  the  testator's  intention,  and 
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the  sanction  of  the  Government  at 
Lucknow.      On  the  subject  of  the 
bequest    for   the    liberation    of  pri- 
soners, the  Master  found  in  the  ne- 
gatiye;   and  reported  that^  with  re- 
spect to  the  establishment  of  the  Col- 
lege,  there  was  not  sufficient  evidence 
to  enable  him  to   state  whether  it 
could  be  established,  with  reference 
to   the  testator's  intention    and  the 
sanction  of  the   Lucknow   Govern- 
ment ;  but  as  no  further  evidence  .was 
likely  to  be  obtained,  he  appended 
the  correspondence  with  the  British 
Resident  at  Lucknow,  by  which  it  ap- 
peared,  that   though    the  King   of 
Oude  did  not  object  to  the  establish- 
ment of  the  Col  We,  he  held  out  no 
expectations  that  ne  would  afford  it 
his    countenance  or  support.      The 
Report  having  been  confirmed,  and  a 
decree  made  thereon,  the  Supreme 
Court,  on  a  rehearing,  directed  an 
inquiry  whether   the  Governor-Ge- 
neral in  Council  had  the  means  of 
giving  effect  to  the  bequest  to  the 
College  at  Lucknow,  and  whether  he 
was  willing  to  receive  the  funds  be- 
queathed for  that  purpose.    The  Mas- 
ter found  that  the  Governor-General 
was  willing  to  receive  the  funds,  but 
did  not  state  whether  he  had  the 
means  of  giving  effect  to  the  bequest 
The  Court,  however,  therefore  decreed 
the  payment  of  the  funds  to  the  Go- 
vemor-Geuej^l,  or  such  person  as  he 
should  appoint.     Upon  appeal  to  the 
King  in  Council,   it  was   held   by 
the  Judicial  Committee,  that  they 
thought  the  reference  to  the  Master, 
on  the  rehearing,  after  the  confirma- 
tion of  his  previous  Report,  was  in- 
formal, and  if  objected  to  at  the  time 
would  have  been  fatal ;  yet  as  no  ob- 
jection had  been  taken,  and  the  Mas- 
ter had  not  satisfied  the  whole  of  the 
inquiry,  by  stating  whether  the  Go- 
Temor-General   had    the   means  of 
carrying  the  testator's  intention  into 
effect,  mat  part  of  the  decree  affirm- 
ing the  Master's  Report,  and  directing 
the  payment  of  the  fund  to  the  Go- 
vernor-General, must  be  reversed,  and 
the  case  sent  back  to  ascertain  that 
Vol.  I. 


fact^  their  Lordships  being  of  opi- 
nion, under  the  existing  relations  be- 
tween, the  East-India  Company  and 
the  King  of  Oude,  an  arrangement 
might  be  made  for  the  appointment  of 
a  trustee  to  carry  the  Lucknow  be* 
quest  into  effect,  under  the  direction, 
and  subject  to  the  jurisdiction  of  the 
Supreme  Court  The  Mayor  of 
Lyons  and  others  v.  The  EaM'India 
Company.  12th  Dec.  1836.  1  Moore, 
175. 

8.  Bequests  for  Hindu  religious 
and  charitable  purposes,  made  by  a 
Hindu,  will  not  be  upheld  if  vaguely 
described.  Sandial  v.  Maitland. 
29th  July  1844.     1  Fulton,  475. 


CHARITABLE    GIFT. —  See 
Gift,  10. 


CHARTER. 

I.  Interpretation  of  Charters. 

11.  Appeals  under. — See  Appeal, 
14,  et  seq.  39,  40;  Criminal 
Law,  1,  la.  45. 

I.  Interpretation  of  Charters. 

1.  QiuBrBf  Whether  the  East-India 
Company  are  grantees  under  the 
Charter  of  the  property  of  intestates 
leaving  no  next  of  kin  ?  In  the  mat" 
ter  of  Nanny  Wynne.     20th  Aug. 

1802.  1  Str.  165. 

1  a.  The  Charter  of  the  Supreme 
Court  is  to  be  construed  by  the  Act 
of  Parliament  upon  which  it  is  found- 
ed. Vencata  Munga  Pillay  v.  The 
East-India  Company.      20th  Sept. 

1803.  1  Str.  180.  4 

2.  Dictumof  Anstruther,  R.— The 
term  "inhabitants  of  Bombay"  in 
the  Statute  and  Charter  of  1797  is 
used  in  contrast  with  the  natural-born 
subjects  of  the  King  in  India,  whether 
inhabiting  Bombay  or  not.  Madoo 
Wissenauth  v.  Halloo  Ounnasett. 
30th  Jan.  1818.     Mor.  157. 

3.  Semble,  the  word  "  determina- 
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tiou"  in  the  Charters  of  Madras  and 
Bombay  is  equivalent  to  the  'decree 
or  decretal  order"  of  the  Bengal 
Charter.  Nathoohhoy  Ramdass  v. 
Mooljee  Madowdass  and  others.  7th 
Feb.  1840.  3  Moore,  87.  2  Moore, 
Ind.  App.  169. 

4.  The  words  "  all  indictments,  in- 
formations" &c.  in  the  Bombay 
Charter  do  not  include  capital  of- 
fences, hi  the  matter  of  Alloo  Par 
TOO.  26th  June  1847.  in  the  matter 
of  JEJduljee  Byramjee.  26th  June 
1847.     MS.  Notes  of  P.  C.  Cajses. 


CHAUDHARL— See  Action,  13, 

13  a. 


^^i^t^S^  V/>*'V  VV  -WN^^,'^<%/  S^'-.^^r 


CHAUDHRAI.— See    Dues    and 
Duties,  9  ;  Land  Tenures,  24. 


/     ' 


CHILA. — See  Inheritance,   189, 
et  seq. ;  Executor,  21. 


CHILD   STEALING.-See  Cri- 

MiNAL  Law,  88. 


CHOWDRAI.— See     Dues     and 
Duties,  9;  Land  Tenures,  24. 


CHOWDRY.— See  Action,13,13«. 


'     / 


CHUCKLADARI.— See  Action, 
13, 13  a. — Dues  and  Duties,  9. 


CIVIL  COURTS.— See  Jurisdic- 
tion, passim. 


j-V'^.^^V^u^,  >^  ' 


COIN,  COUNTERFEITING 
THE. — See  Criminal  Law,  89,  et 
seq. 


y.  x.n    '  ^-^-^    .  ,  ^  , 


COLLECTOR. 


I.  Powers  of  the  Supreme  Courts 

OVER  Collectors,  1. 

II.  Powers  of  Collectors,  2. 

III.  Jurisdiction  of  the  Supreme 
Courts  as  regards  Collec- 
tors. See  Jurisdiction,  157 
et  seq. 

IV.  Liability  of    Collectors.  — 
.  See  Public  Officer,  9.  13. 


I.  Powers  of  the  Supreme  Courts 
OYER  Collectors. 

1.  In  an  action  against  a  Collector 
of  the  Company,  the  Court  will  issue 
process  as  of  course,  without  inquiry, 
whether  the  action  be  for  any  act  done 
in  the  collection  of  the  revenue,  or  un- 
der the  Regulations  of  the  Govemor- 
General  and  Council  within  the  21  st 
G.  III.  c.  70.  s.  8.  Ramcaunt  Num- 
dil  v.  Colsbroohe.  Chamb.  Notes. 
1st  Nov.  1791.     Mor.  140. 


II.  Powers  of  Collectors. 

2.  AfB.  Zaminddr,  claimed  to  re- 
cover land  alleged  to  have  been  en- 
croached upon  and  to  be  ille^Uy  occu- 
pied by  B.  But  it  appearing  on  evi- 
dence that  the  unauthorized  encroach- 
ment of  By  if  it  were  an  encroach- 
ment, took  place  previously  to  the 
permanent  settlement;  it  was  held, 
that  under  the  provisions  of  Reg. 
XXXI.  of  1802  it  was  competent 
only  to  the  Collector,  under  the 
authority  of  the  Board  of  Revenue, 
to  call  in  question  jB's  title  to  hold 
possession  of  the  lands  in  dispute. 
A's  claim  was  accordingly  dismissed, 
with  all  costs.  Zamindar  of  Pettu- 
pore  v.  Bhooputty  Ravz  Sooborauze. 
Case  14  of  1815.  1  Mad.  Dec.  135. 
— Scott,  Greenway,  &  Ogilvie. 

3.  A  Collector  had  attached  certain 
villages  for  arrears  of  revenue.  The 
defaulter  dying,  an  alleged  adopted 
son  tendered  the  arrears,  and  claimed 
to  be  put  in  possession :  there  appear- 
ed to  be  another  party  entitled.  Held, 
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that  under  the  circumstances  the  Col- 
lector was  fully  justified  in  retaining 
pofisession  of  the  yillageSy  until  he 
should  receive  legal  authority  for  de- 
livering them  up.  Collector  of  Oun- 
toar  V.  Rajah  Vassareddy  Juggana- 
dha  Baboo.  Case  8  of  1818.  I  Mad. 
Dec.  203.  —  Scott,  Greenway,  & 
Ogilvie. 

3  a.  A  Collector  cannot  annul  a 
sale  of  lands  which  he  considered  to 
have  heen  made  under  a  fictitious 
name,  the  power  of  confiscating,  un- 
der  such  circumstances,  heing  re- 
served exclusively  to  the  Governor- 
General  in  Council.  Debee  Dutt  v. 
The  Collector  of  Oomickpore.  21st 
AprillSia  2  S.  D.  A.  Rep.  294— 
Fendall  &  Goad. 

4.  According  to  the  Regulations,  a 
Collector  can  only  attach  a  farm,  or  a 
Zaminddriy  of  a  defkulting  proprietor, 
in  his  capacity  of  Collector,  under  the 
provisions  of  Reg.  XXVII.  of  1802.' 
Rajak  Manoory  Vencatarow  Zamin- 
ddr  V.  Anundarom.  Case  4  of  1822. 
1  Mad.  Dec.  328.— Grant  &  Gowan. 

5.  Where  a  settlement  had  been 
made  with  one  individual  as  proprie- 
tor, it  was  held,  that,  under  CL  8.  of 
Sec  63.  of  Reg.  XXVII.  of  1803, 
a  Collector  is  not  competent  to  substi- 
tute another  individual  without  a  judi- 


'  Under  this  RegulatioDi  when  any  land- 
holder, who shouldpay revenue  immediately 
or  direct  into  the  Treasury  of  the  Collector, 
or  of  his  sabordinate  officer,  a  TahsUdaTf  or 
other  native  revenue  officer,  fails  in  the  re- 
gular payment  of  his  revenue  and  falls  into 
arrear,  the  Collector,  on  the  part  of  Govern- 
ment, is  invested  with  the  power  of  attach- 
ing his  estate ;  but  then  he  has  no  power  to 
annol  the  defaulter's  right  of  property  there- 
in. It  is  true  he  may  sell  it  for  the  discharge 
of  the  arrear ;  but  if  he  retain  it  in  attach- 
ment, he  is  required  by  CI.  5.  of  Sec.  13.  of 
the  above  Begulation  to  restore  it  to  the  de- 
finlter,  on  the  arrear  being  in  any  way  dis- 
chsrged.  It  appeared  in  the  above  case  that 
the  revenue,  considered  u>art  from  rent, 
payable  by  the  lessee  to  the  Qovemment, 
was  punctaailv  discharged,  and  the  Collector, 
in  his  capacity  of  revenue  officer,  had  no 
lortber  demajid  upon  him ;  for  which  reason 
he  could  not,  under  the  above  Begulation, 
legally  attach  the  estate  and  cancel    the 


cial  decree.^  Murdun  Singh  and  others 
V.  Rughoonath  Pathich.  19th  July 
1823.  3  S.  D.  A.  Rep.  239.— Martin. 

5  a.  A  Collector  has  Aill  libertv  to 
sue  either  the  individual  defaulters  of 
a  JamaAt  for  payment  of  govern- 
ment dues,  or  the  particular  Patels 
who  had  collected  such  dues,  and  had 
not  brought  them  to  account.  Agar 
V.  Dhoolubh  Bhoola  and  others.  9th 
Auff.  1823.  2  Borr.  548.— Romer, 
Sutherland,  &;  Ironside. 

5  b.  A  Collector  cannot  of  his  own 
authority  refund  money,  paid  into  the 
Treasury  as  a  loan  to  Government,  to 
the  heirs  of  a  party  so  paying  the 
money,  and  dying  before  the  promis- 
sory note  of  the  amount  of  the  de- 
posit had  been  made  over  to  him. 
Collector  of  Chittagong  v.  Mt  Mai- 
laka  Banoo.  2d  Feb.  1841.  7  S. 
D.  A.  Rep.  13. — Lee  Warner  &  D. 
C.  Smyth. 


^v^^»\^»«^^»<^^o^<»^»* 


COMMANDER    IN    CHIER- 
See  Abht,  1  et  teq. 


'<^»^^^<^^<W^^%^/V^»M»«' 


COMMISSION. 


I.  Agents.  —  See     Agent     and 

Principal,  1, 2.  4. 11.  14. 

II.  Executors. — See  Contract,  10 ; 

£XECUT0RS  AND  ADMINISTRATORS, 

74  et  seq. 

III.  To  Examine  Witnesses. — See 
Evidence  40.  42.  46.  49,  50.  52 

et  seq. 

IV.  Of  Lunacy. — See  Lunatic,  3; 

Practice,  10. 
v.  Registrars. —  See  Registrar, 

2  et  seq. 


*  The  provision  on  which  this  case  prin- 
cipally turned  has  been  re-enacted  by  Sec 
13.  of  Reg.  YII.  of  1822,  which  prescribes 
that  Collectors,  and  other  officers  exercising 
the  powers  of  Collectors,  shall  not,  unless 
when  specially  authorized,  do  any  act  tend- 
ing to  disturb  possession,  but  shall  leave  the 
AcUiwIut  to  investigate,  in  a  regular  suit,  all 
claims  of  persons  not  in  possession,  but  deem- 
ing themselves  entitled  to  be  so. 
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COMMITMENT.— See   Criminal  I  atid  another  v.  Beijnath,     18th  Dec. 


Law,  94  et  seq. 


COMMITTEE.— See  Lunatic,  2. 


COMPOSITION     FOR     MUR- 
DER. 

1.  Composition  for  murder  is  al- 
lowed by  the  Muhammadan  law,  and 
the  agreement  for  it  becomes  a  bind- 
ing contract.*  Nunda  Sing  v.  Meer 
Jafier  Shall.  10th  April  1794.  IS. 
D.  A.  Rep.  4. — Sir  John  Shore  & 
Council. 


COMPROMISE.^ 

1.  A  compromise,  entered  into  be- 
tween the  parties  to  a  suit,  while  such 
suit  was  depending,  was  set  aside,  in 
consequence  of  one  of  them  not  hav- 
ing performed  the  condition  of  it. 
Mehunt  Ilampe?'8haud  v.  Mehunt 
Odaungir,  5th  June  1807.  1  S. 
D.  A.  Rep.  188.— H.  Colebrooke  & 
Fombelle. 

2.  A  written  engagement  of  the 
defendant  to  the  plaintiff  (his  uncle), 
which  had  been  the  ground  of  the 
plaintiffs  withdrawing  a  law-suit 
against  the  defendant,  and  which  con- 
tained an  allotment  of  Deowattar  lands 


1807.      1  S.  D.  A.  Rep.  222.— H. 

Colebrooke  &  Fombelle. 

3.  Where  two  parties  executed  a 
deed  of  compromise  (^Soluhnamek)^ 
and  one  of  the  parties  aflerwards 
pleaded  that  fraud  and  intimidation 
had  been  resorted  to ;  it  was  held, 
that  under  the  Hindu  law,  as  current 
in  Mithila,  such  plea,  unless  clearly 
substantiated,  could  not,  nor  could  a 
plea  of  ignorance  of  existing  facts, 
excuse  the  party  engaging.  Sreena- 
rain  Rat  and  another  v.  Bhya  Jlta. 
27th  July  1812.  2  S.  D.  A.  Rep.  23. 
—  Harington  &  Stuart. 

4.  The  preceding  decision  was  con- 
firmed, on  appeal,  by  the  Judicial 
Committee  of  the  Privy  Council, 
when  it  was  held,  that  a  Soluhndmehj 
entered  into  in  the  presence  of  wit* 
nesses,  and  solemnly  acknowledged  in 
Court,  by  parties  who  were  mutually 
ignorant  of  their  respective  legal 
rights,  cannot  afterwards  be  set  aside 
upon  plea  of  ignorance  of  the  real 
facts,  when  the  party  seeking  to  avoid 
the  deed  had  the  means  of  ascertain- 
ing those  facts  within  his  reach.  Ma- 
junder  Narain  Itae  and  another  v. 

Bijai    Govind  Sing,       20th    Dec, 
1839.    2  Moore  Ind.  App.  181. 

5.  The  onics  of  shewing  that  a  com- 
promise has  been  frauaulently  ob- 
tained by  intimidation  and  false  re> 


to  the  plaintiff  on  an  implied  condi-  presentation  is  cast  upon  those  who 
tion,  viz.  the  partition  of  a  joint  pro-  -   -    - 

perty  within  a  stated  period,  was  up- 
held by  the  Sudder  Dewanny  Adaw- 
lut,  on  the  circumstances  of  the  case, 
though  the  condition  was  as  yet  un- 
performed, and  judgment  was  passed, 
providing  that  the  plaintiff  might  ob- 
tain the  lands  on  the  partition  being 
carried  into  effect.^      Qournshunhur 


1  4  Hed.  99. 

2  The  cases  under  this  title  have  been  ar- 
ranged without  subdivision,  as  it  does  not 
always  appear  on  the  face  of  the  Report  by 
what  law  each  individual  decision  was  go- 
verned. It  may,  however,  be  noticed,  that 
Nos.  3,  4.  9,  &  9a,  are  clearly  according  to 
the  Hindu  law. 

^  At  the  same  time  it  was  thought  proper 
by  the  Court  to  signify  to  the  parties,  that 


seek  to  impeach  the  validity  of  their 
own  deed.     Ih» 

6.  Pending  a  suit  between  A  and 
i?,  terms  of  a  compromise  were  set- 
tled between  the  parties,  by  wliicb 
they  mutually  released  each  other, 
and  D  agreed  to  pay  a  consideration. 
No  clause  to  this  effect  was  inserted 
in    the    release    signed   by  ^,   and 


the  transfer  of  Deowattar  lands,  as  specified 
in  the  defendant's  agreement,  could  only  be 
carried  into  eifect  as  far  as  was  consistent 
with  the  Regulations,  and  that,  in  case  of 
there  not  being  the  quantity  specified,  ac- 
tually and  duly  held  as  Detncattar  by  the 
defendant's  father,  the  deficiency  could  Dot 
be  supplied  from  other  lands,  responsible 
for  the  public  revenue. 
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lodged  with  C;  but  on  proof  of  the 
fact  by  C,  the  compromise  was  en- 
forced by  the  Cburt^  and  the  conside- 
ration awarded  to  A,  costs  being 
made  payable  in  equal  shares.  Hi' 
reswar  Dyal  Singh  v.  Jai  Nath 
Singh.  7thAprill831.  5S.D.A. 
Ren.  107.— TumbuU. 

6  a.  The  evidence  of  a  single  wit- 
ness, corroborated  by  circumstances, 
is?  sufficient  to  prove  a  compromise. 

7.  A  sued  B  for  the  moiety  of  an 
estate  held  jointly,  and  J5,  in  answer, 
asserted  his  right  to  the  whole,  ^'s 
suit  was  withdrawn  on  a  compromise, 
by  the  terms  of  which  A  assured  to 
B  the  reversion  of  the  moiety  held 
by  him,  and  generally,  of  his  entire 
estate,  real  and  personal.  In  a  subse- 
quent action  brought  against  B,  by 
A's  heirs,  it  was  held,  that  the  claim, 
as  to  the  moiety  of  the  estate  speci- 
fied, was  repelled  by  the  compromise. 
Ibrahim  Khan  v.  Sayud  MuJiam- 
mad  Arab  and  anot/ier.  19th  Sept. 
1831.  5  S.  D.  A.  Rep.  143.— Turn- 
bull  &  Rattray. 

8.  A  deed  of  compromise  should 
be  construed  liberally ;  so  that  where 
an  item  of  property  was  left  out  of  a 
contemporary  schedule,  of  properties 
partible  amongst  litigants,  the  plain- 
tiff should  have  the  benefit  of  the  prin- 
ciple of  the  compromise.  Brij  Is- 
wart  V.  Bindra  Ban  Chandra  Raj. 
Jan.  1832.  5  S.  D.  A.  Rep.  159. 
— ^TumbuU  &  Rattray. 

9.  X,a  Hindu,  had  repudiated  a  set- 
tlement made  by  his  elder  brother.  By 
of  estates  alleged  therein  to  be  the 
sole  acquisition  of  ^,  by  which  one 
qaarter  was  allotted  to  him,  and 
sought  to  recover  a  moiety  of  a  part 
by  title  of  community.  Pending  li- 
tigation, an  award  of  arbitration,  un- 
der a  bond  of  submission,  was  passed 
in  conformity  with  the  deed ;  and  then 
a  compromise  was  had,  in  pursuance 
of  which  A  signed  retraction,  which 
he  afterwards  denied,  and  failed  to 
file  ill  Court.  His  claim  for  a  moiety 
hj  title  of  community  was  disallowed, 
but  he  obtained  a  decree  for  a  quarter 


on  the  deed ;  and  in  a  later  action, 
brought  by  A  against  the  heirs  of  i?, 
it  was  held,  that  the  judgment  of  the 
Court  must  be  ruled  by  the  prior  de- 
cision, and  that  A  should  recover  a 
quarter  share  under  the  deed  and 
compromise,  his  repudiation  and  de- 
nial notwithstanding.  Bdman  Das 
Muhhopddhya  v.  Radhdndth  Muhho- 
pddhya.  18th  April  1832.  5  S.  D. 
A.  Rep.  187. 

9  a.  A  Hindu  widow  cannot,  dur- 
ing the  minority  of  her  sons,  compro- 
mise an  action  regarding  the  property 
of  her  late  husband,  and  such  com- 
promise will  be  set  aside  on  applica- 
tion by  the  sons  on  attaining  their  ma- 
jority. RamKewul  Biswas  and  others 
V.  Juggurnath  Biswas  and  others. 
29th  Jan.  1835.    6  S.  D.  A.  Rep.  19. 

— H.  Shakespear,  Robertson  &  Stock- 
well. 

10.  If  one  party  to  a  compromise 
does  not  comply  with  its  conditions, 
the  other  party  is  not  bound  by  it. 
Purtah  Singh  Dugar  v.  Ariundram 
Jani.  27th  April  1837.  6  8.  D.  A. 
Rep.  160.— Braddon  &  F.  C.  Smith. 

11.  A  deed  of  compromise,  exe- 
cuted by  an  Armenian  woman,  pos- 
sessed of  two-thirds  of  an  estate,  both 
of  which  had  descended  to  her  from 
her  faUier,  who  held  one-third  abso- 
lutely in  his  own  right,  and  the  other 
under  the  will  of  his  grand  uncle, 
which  it  was  alleged  had  given  him 
only  a  life  interest  in  that  third,  was 
held  to  be  binding  on  the  woman's 
representatives,  though  not  claiming 
in  her  right,  but  directly  under  the 
will ;  as  it  appeared  that,  notwitl^tand- 
ing  the  deed  of  compromise,  they 
were  still  left  in  possession  of  one  full 
third  of  the  estate,  and  there  was  no 
doubt  of  her  competency  to  dispose 
of  the  other  third.  Gaspet*  Malcum 
Gasper  v.  Hume  and  others.  30th 
Nov.  1841.  7  S.  D.  A.  Rep.  54.— 
Tucker  &  Barlow. 

COMPULSION,       HOMICIDE 
BY.— See  Criminal  Law,  113. 
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CONCEALMENT     OF     MUR- 
DER. — See  Criminal  Law,  114. 


CONDUCTOR  OF  PILGRIMS. 

1.  It  was  held,  that  pilgrims  to 
Gya  are  at  liberty  to  cnoose  their 
own  Kurhway  or  conductor,  who 
will  enjoy  the  emoluments  arising  out 
of  the  ofiice,  notwithstanding  any 
claim  of  right  to  officiate  in  that  ca- 
pacity set  up  by  another  person.  Be- 
horee  Oyawal  v.  Mu  Deepoo.  17th 
Jan.  1816.  2  S.  D.  A.  Rep.  164.— 
Harington. 

2.  It  was  held,  that  the  presents 
made  by  pilgrims  of  certain  sects  to 
any  of  the  Benares  Oangaputras,  or 
conductors,  must  be  divided  equally 
among  them  all,  according  to  the 
usage  of  the  tribe.  Dtvalnath  and 
ot}iei*s  V.  Kewul  Jlam  and  others, 
22d  Feb.  1826.  4  S.  D.  A.  Rep. 
123.— Sealy. 


v^^v-*^.*^  -^\j^^\^» 


CONFESSIONS.  —  See  Criminal 
Law,  115  et  seq. 


CONFISCATION. 

1.  Where  a  piece  of  land  had  been 
the  occasion  of  disputes  between  two 
parties,  each  claiming  the  ownership, 
and  these  disputes  had  led  to  a  se- 
rious affray,  in  which  some  persons 
had  been  wounded ;  at  the  suit  of  the 
Collector,  and  on  proof  that  such 
affray  had  actually  taken  place  regard- 
ing the  contested  claim,  it  was  neld, 
that  the  land  in  question  was  duly 
forfeited  under  Sec.  6.  of  Reg.  XLIX. 
of  1793.1  Pran  Kishen  Butt  v.  The 
Collector  of  the  Twenty-foiLr  Per- 

?unna>s,    6th  Jan.  1825.    4  S.  D.  A. 
lep.  3. — Martin. 

2.  A  instituted  a  suit  in  the  year 
1820,  claiming  by  inheritance  a  share 
of  an  estate  which  he  alleged  was  the 
joint  property  of  B  and  C,  his  father 


^  The  whole  of  this  Regulation  was  re- 
sciudcd  by  Act  IV.  of  1840. 


and  uncle,  and  which  had  been  con- 
ffscated  by  Goyemment  in  conse- 
quence of  the  rebellion  of  (7,  and  had 
been  granted  to  2>  by  a  sanad  twenty- 
three  years  previously,  asserting  that 
he  had  not  attained  his  majority  until 
the  year  1807,  and  that  his  &ther 
had  disappeared.  A  was  nonsuited 
on  the  ground  that  any  right  of  B 
became  extinct  on  account  of  the  re- 
bellion in  which  he  had  participated^ 
and  that  therefore  A  derived  no  right 
irom  him,  and,  moreover,  because 
B  was  still  alive  and  in  jail.  The 
Court,  however,  reserved  A*s  right 
to  sue  separately  for  three  villages 
(part  of  the  said  estate)  settled  in  his 
name.*  Mahipat  Singh  v.  Collector 
of  Benares  and  another,  29th  May 
1830.  5  S.  D.  A.  Rep.  32.— Tarn- 
bulL 


CONICOPOLY.  —  See    Mi'r/sa- 

DAB,  2,  3. 

CONSPIRACY.  —  See  Criminal 
Law,  170  et  seq, 

CONTEMPT. 


I.  In  thb  Supreme  Courts,  1- 

II.  In  the  Courts  of  the  Honoitr- 
ABLE  Company,  15  a, 

I.  In  the  Supreme  Courts. 
1.  Where  a  complainant  had  forci- 


2  In  this  case  Mr.  Tarnbull  obseired,  that 
if  the  other  arguments  were  even  pre- 
termitted, the  action  was  barred  by  the 
lapse  of  twenty-three  years,  during  which 
D  had  enjoyed  quiet  possession  under  a 
grant  from  Government.  It  is  by  no  means 
certain  that  the  confiscation  of  property  by 
Government,  on  account  of  rebellion,  would 
act  as  a  ground  of  exclusion  from  inheri- 
tance by  the  heirs  of  a  member  of  an  undi- 
vided family,  where  it  is  merely  asserted, 
and  not  proved,  that  the  ancestor  of  the 
claimant  had  participated  in  the  rebellion 
in  which  another  member  of  the  joint  fa- 
mily had  been  concerned,  and  for  which  the 
whole  property  had  been  confiscated. 
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biy  possessed  himself  of  the  property 
in  litigation^  the  Court  ordered  him 
to  deposit  iJie  property  with  the  Re- 
gistrar  of  the  Court  instantery  or  to 
stand  committed  for  his  contempt. 
Woomegchunder  Paul  Chomdry  and 
another  v.  Premchunder  Paul  Chow- 
dry  and  others,  13th  Jan.  1820. 
Easfs  Notes,  Case  110. 

2.  Parties  in  contempt  are  not  ex- 
cluded from  shewing  cause  against 
making  a  rule  nisi  for  an  injunction 
absolute;  and  may  even  move  to  en- 
large the  rule  nisi.  Indnarain  Ohose 
T.  Seprodoss  Ohose.  Sittings  after 
2d  Term  1826.  Womeschunder  P. 
ChoTcdry  t.  Isserchunder  P.  Chorth 
dry.  3d  Dec.  1824.  CI.  R.  1829. 
27*8. 

2  a.  A  party  in  contempt  may  be 
heard  when  praying  leave  to  appeal. 
Sreemutty  Ranee  Hurrosoondry 
Dossee  v.  Cowar  Kistonauth  Roy 
and  others.  27th  Oct.  1842.  1  Ful- 
ton,  85. 

3.  A  capias  for  contempt  will  not 
be  set  aside  for  in*egularity  on  the 
ground  that  it  had  issued  on  the  She- 
riff's return  of  summons  made  and 
no  appearance  entered,  and  the  de- 
fendant putting  in  an  affidavit  of  his 
not  havmg  been  personally  or  at  all 
summoned,  and  not  having  authorised 
any  attorney  to  enter  an  appearance 
for  him  or  receive  the  summons. 
Omachum  Bannerjee  v.  Ooluch- 
chunder  Roy.  1st  Feb.  1826.  CI. 
R.  1829. 145. 

4.  No  affidavit  of  the  service  of  a 
summons  is  necessary  in  order  to  ob- 
tain a  capias  of  contempt;  and  a 
capias  will  not  be  set  aside  on  an 
affidavit  that  there  has  not  been  ser- 
Tioe.     lb. 

5.  The  Court  directed  tliat  all 
amendments  should  be  specially 
brought  to  its  notice,  together  with 
the  state  of  the  cause;  and  that  all 
processes  of  contempt  should  fall,  un- 
less the  amendment  were  allowed 
-without  prejudice  to  them.  Bhug- 
gohuttychtim  Mittcr  v.  Goorooper- 
mud  Nundy.  2a  Fob.  1828.  CI.  R. 
18:34.  22. 


6.  Process  of  contempt,  which  had 
been  issued  against  an  infant,  was  set 
aside,  with  costs,  for  irregularity. 
Buddinauth  Paul  Chowdry  v.  By- 
cauntnauth  P.  CJiOwdry.  1st  Feb. 
1831.    CI.  R.  1834.  33. 

7.  Proclamation  for  want  of  ap- 
pearance to  a  bill  in  equity  was 
granted,  without  an  affidavit  that  the 
defendant  had  absconded,  and  was 
out  of  the  jurisdiction.  Nilmoney 
Mullich  V.  ^rijomohun  Seal.  21  st 
June  1819.  CI.  R.  1«29.  273. 
Collypersaud  Nundee  v.  Swrnhoo- 
chunder  Nundee.  4th  Term  1832. 
CL  R.  1834. 45. 

8.  Dictum  of  Ryan,  C.  J.  —  A 
Court  having  no  jurisdiction  over  a 
British  subject  has  still  a  jurisdiction 
over  all  persons  for  contempt.  In 
the  matter  ofPattle.  14th  Nov.  1836. 
1  Fulton,  313. 

8  a.  Semble,  A  Zillah  Magistrate 
may  be  punished  for  a  contempt  of 
the  Supreme  Court.     lb. 

9.  The  process  of  contempt,  under 
Eq.  Process  R.  3  *,  having  been  ex- 
hausted, and  a  writ  of  sequestration 
returned  nuHa  bona,  the  Court  held 
it  doubtful  whether  the  complainant 
might  have  an  alias  writ  of  attach- 
ment, and  so  commence  a  new  series. 
Perhaps  the  complainant  might  move 
for  a  writ  of  proclamation,  and,  after 
that  writ  had  been  executed,  a  com- 
mission of  rebellion  ;  but  the  Court 
will  not  leap  over  any  intermediate 
stages  of  process.  Ramnwhun  MuU 
lick  V.  Nubhusore  Seal  and  others. 
21st  June  1839.     Mor.  296. 

10.  The  Court  stated  that  it  would 
be  a  contempt  if  the  Sheriff  entered 
the  Zandneh  to  execute  a  sequestra- 
tion, not  having  any  order  at  the  time, 
when  the  females  were  not  in  the  Za- 
ndfiehy  but  had  gone  to  vil^it  at  ano- 
ther house.  Doorgadoss  3fooherjee' 
V.  Sreemutty  Bindobassanee  Bossee. 
30th  Oct.  1839.  Barwell's  Notes, 
124.    1  Fulton,  370. 

11.  Motion  to  discharge  order  for 
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taking  the  bill  'pro  confesso,  and  for 
leave  to  clear  contempt  and  file  an- 
swer, must  be  upon  notice,  and  on 
affidavit  setting  forth  the  cause  of 
delay.  Joykissen  Byscxk  Y.Rada^ 
kissen  Mitter.  12th  Feb.  1840. 
Mor.  305. 

12.  Processes  of  contempt  will  not 
be  set  aside  as  of  course.  Mirza 
Kuzul  Ally  V,  Shaih  Aukem  and 
others.  22d  June  1842.  1  Fulton, 
11. 

13.  Other  matter  may  be  included 
in  a  motion  to  clear  a  contempt  than 
the  mere  application  necessary  for 
that  purpose.  Chattoo  Sing  v.  Raj- 
kissenSing.  28th  June  1842.  IFiil- 
ton,  27  and  30. 

13  a.  A  contempt  cannot  be  cleared 
till  after  the  costs  incurred  thereby 
have  been  paid  by  the  party  in  con- 
tempt.    Tb. 

14.  A  defendant  in  contempt  by 
resisting  a  wiit  of  assistance,  moved 
for  an  order  that  the  complainant 
should,  within  four  days,  file  interro- 
gatories for  the  defendant's  examina- 
tion upon  the  contempt,  and  that  in 
default  thereof  he  should  be  discharged 
from  his  contempt,  which  order  was 
made.  The  complainant  then  moved 
that  the  interrogatories  filed  should  be 
referred  to  the  Master  to  settle,  and  that 
the  Master  should  take  the  examina- 
tion of  the  defendant  upon  them,  which 
order  was  also  made.  HurloU  Ta- 
gore  and  others  v.  Rajessory  Dabee 
and  others.  November  1842.  1  Ful- 
ton, 129. 

15.  After  attachment  for  want  of 
answer,  the  next  process  of  contempt 
to  be  moved  for,  if  necessary,  is  a 
commission  of  rebellion,  or  a  writ  of 
sequestration.  Eglington  v.  Huff- 
nagle,  23d  Dec.  1843.  1  Fulton, 
343. 


II.  In  the  CoulRxfe  of  the  Honour- 
able Company. 

15  a.  A  person  using  opprobrious 
language  in  a  defence  filed  in  a  Ma- 
gistrate's Court  may  be  fined  for  con- 
tempt under  CI.  2.  of  Sec.  5.  of  Reg. 


XII.  of  1825.»  Hedger  v.  Maha^ 
rani  Kamal  KumarL  22d  April 
1841.  1  Sev.  Sum.  Cases,  115.  7 
S.  D.  A.  Rep.  29.— Warner  &  D.  C. 
Smyth. 


CONTRACT. 
I.  HiND^  Law,  1. 

II.    MUHAMMADAN  LaW,  4. 

III.  In  the  Supreme  Courts,  7. 

IV.  In  the  Courts   of   the    Ho- 

nourable Company,  12. 

1.  Contracts  generally,  12. 

2.  Construction  ofy  18. 

3.  Conditianal  AgreementSj  21. 

4.  Illegal  Contract^  25. 


^/<k/\.rw%/V\AyN/\^^^%Ai^^k^ 


I.  HiNnif  Law.' 


1.  Possession  of  the  subject  of  an 
agreement  is  not  necessary  by  tlic 
Hindu  law,  as  current  in  Mithila,  to 
give  validity  to  such  agreement. 
Sreenarain  Rai  and  another  v.  Bhya 
Jha.  27th  July  1812.  2  S.  D.  A. 
Rep.  23. — Harington  &  Stuart, 

2.  A  contract  was  entered  into  by 
two  persons  for  the  sale  and  purchase 
of  a  house.  The  purchaser  paid  the 
JBaydneh,  or  earnest  money,  and  the 
balance  was  to  be  made  ^ood  on  the 
execution  and  registry'  oi  a  final  deed 
of  sale  witliin  one  month  from  the 
date  of  the  contract.     In  the  mean- 


»  See  Constr.  619,  par.  2. 

2  The  reader  will  perceive  that  I  have 
always  arranged  the  cases  governed  by  na- 
tive law^r**,  under  each  title,  as  the  deci- 
sions are  equally  applicable  to  cases  arising 
in  the  Supreme  or  the  Honourable  Com- 
pany's Courts.  The  Regulations  do  not  re- 
quire the  Sudder  and  Mofiissil  Courts  to 
decide  questions  of  contract  by  the  natiTo 
laws ;  but  I  have  still  adhered  to  my  plan  of 
arrangement,  inasmuch  as  it  occasionally 
happens,  that  a  reference  to  the  native  laws 
respecting  Contracts  is  found  necessary  in 
questions  arising  in  the  Courts  of  the  Ho- 
nourable Company  connected  with  the  law 
of  Inheritance,  &c. ;  and  indeed  it  may  be 
remarked,  that  all  the  cases  under  the  pre- 
sent title  noted  in  the  text,  decided  by  native 
law,  were  heard  and  decided  in  the  Courts 
of  the  Honourable  Company. 
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time  part  of  the  house  fell  down,  and 
the  purchaser  refused  to  complete  the 
purchase.  It  was  held,  according  to 
the  Vyav€L^ta  of  the  law  officers,  that 
the  contract  might  be  annulled  if  it 
so  pleased  the  purchaser,  as  the  buy- 
er's ownership  had  not  commenced, 
the  term  not  having  expired,  and  the 
price  not  having  been  paid,  so  that 
the  seller's  right  to  the  property  re- 
mained untouched :  the  earnest,  how- 
ever, was  declared  to  be  forifeited. 
Nursing  Bhana  v.  Sunkurdas  Mvr 
kundas  and  another,  28th  March 
1815.  1  BoiT.  403.  —  Prendergast, 
Keate,  &  Sutherland. 

3.  In  the  case  of  a  manufacturer 
breaking  his  contract  for  the  supply 
of  a  certain  article,  and  the  mercnant 
acceding  to  it  by  a  partial  receipt  of 
the  article,  the  Court  held  (under  an 
award  of  the  trade,  contrary  to  the 
opinion  of  the  law  officers  under  the 
Hindu  law  of  Contracts),  that  the 
manufacturer  was  liable  for  damages 
incurred,  through  his  breach  of  con- 
tract, by  the  merchant.'  Brijhhoo- 
kundas  Veerchund  v.  Kuhandas  Beh- 
churdas.  9th  Jan.  1823.  2  Borr. 
234. 


II.    MUHAMMADAN  LaW. 

4.  An  engagement  by  Ay  the  wi- 
dow of  a  deceased  Muhammadan,  to 
By  his  son,  stating  that  B  shall  sue 
for  her  share  of  an  estate  then  under 
litigation,  and  that  the  same  shall  be- 
come the  property  of  B,  B  support- 
ing A  for  ufe,  is  not,  in  Muhamma- 
dan law,  valid  as  a  conveyance  of 
property.  Kislvnmr  Khan  v.  Jenmn 
Khan,  9th  Aug.  1799.  1  S.  D.  A. 
Rep.  25. — Cowper. 

5.  By  the  Muhammadan  law,  in  a 
commutation  of  money  for  money, 
the  delivery  must  be  immediate.* 
Mt.  Rahea  Khatoon  and  another  v. 
Budroonissa.     28th  Dec.  1841.     7 


1  For  the  law  relating  to  the  non-per- 
formance  of  agreements,  see  2  Coleb.  I)ig. 
285  ^jey. 

2  Macn.  Princ.  M.  L.  43,  par.  12. 


S.  D.  A.  Rep.  62.  —  Lee  Warner  & 
Reid. 

6.  It  is  essential  to  the  validity  of 
a  contract  of  exchange,  that  the  sub- 
ject of  it,  and  the  consideration,  be 
distinctly  specified.^     Ih. 

III.  In  thb  Supreme  Courts. 

7.  If  a  commodity  be  contracted 
for  in  gross  to  be  of  a  certain  speci- 
fied quality,  the  person  contracting  to 
receive  such  commodity  is  not  bound 
to  take  any  part  of  the  quantity  agreed 
for,  if  the  larger  residue  were  not  of 
the  Quality  and  denomination  specified 
in  the  agreement.  Mohon  Loll  Ta^ 
gore  v.  Noroojee  Cahoojee.  1st  Feb. 
1815.     East's  Notes,  Case  16. 

8.  Brokers'  bargain^  do  not  bind 
unless  both  principals  are  truly  made 
acquainted  with  the  terms  of  the  bar- 
gain struck.     Ih. 

9.  Exact  copies  of  brokers'  memo- 
randa of  a  contract  must  be  giveA  to 
both  principals  to  make  such  contract 
binding.     lb, 

10.  An  agreement  obtained  by  an 
executor  from  the  sole  next  of  kin  and 
heir  at  law,  for  commission,  is  not 
such  a  contract  between  two  indepen- 
dent parties  as  the  Court  will  sanction 
or  enforce.  Cursondass  Hunsraa  v. 
Bajtidass  HuiTida^s,  26th  July  1842. 
Perry's  Notes,  Case  4. 

11.  If  there  be  a  fraud  in  the  ori- 
ginal contract  of  sale,  the  sale  will  be 
vitiated,  and  the  delivery  afterwards 
will  not  pass  the  propertv ;  but  if  the 
contract  of  sale  be  complete,  no  fraud 
in  obtaining  possession  of  the  goods 
will  invalidate  such  contract,  but  pos- 
session so  obtained  is  a  transfer  of^the 
property.  And  where  A  made  a 
bargain  for  the  purchase  of  certain 
goods  from  By  and  A  sent  his  clerk 
to  a  partner  of  JB's  with  a  cheque, 
and  the  latter  delivered  the  goods  to 
the  clerk,  and  the  cheque  turned  out 
to  be  a  forgery,  and  in  the  meanwhile 
A  had  obtained  an  advance  of  money 


'  Macn.  Princ.  M.  L.  43.  par.  13.  and  Do. 
178. 
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on  the  goods  from  C,  aiid  had  then 
absconded ;  it  ivas  held,  that  (7  was  a 
honAJide  purchaser,  and  was  entitled 
to  retain  possession  of  the  property. 
CoMmbkoy  Nathabkoy  and  another 
V.  Jemraz  BaUoo.  13th  Nov.  1846. 
Perry's  Notes,  Case  17. 


IV.  In  THE  Courts  OF  THE  IIoNouR- 
ABLB  Company. 


1.  Contracts  generally. 

12.  A  contractor  who  had  fallen 
into  arrears,  and  who  engaged  to 
liquidate  them  CTadually  by  a  certain 
period,  was  held  not  to  be  responsible 
for  the  balance ;  the  contract  having 
been  taken  away  from  him  before  the 
expiration  of  the  period  specified. 
Commercial  Resident  a^  Patna  v. 
Adeet  Sing.  29th  April  1805.  1  S. 
D.  A.  Rep.  88.— H.  Colebrooke  k 
Fombelle. 

13.  A  enters  into  an  engagement 
with  B,  acknowledging  himself  to 
be  in  arrear  for  advances  to  the 
amount  of  Rs.  7746,  and  engaging  to 
furnish  silk  to  that  value,  and  to  clear 
off  the  arrear  within  a  given  time,  or 
on  failure  thereof  to  pay  ready  money, 
with  interest  agreably  to  Reg.  XXXI. 
of  1793.^  An  action  being  brought 
by  B  for  the  recovery  of  the  pensuty 
specified  in  CI.  7.  of  Sec.  3.  of  the 
above-mentioned  Regulation  ;  it  was 
held,  that  he  was  only  entitled  to  re- 
cover interest  at  12  per  cent,  on  the 
balance  of  the  arrear,  on  the  ground 
of  the  irrelevancy  of  the  clause  and 
section  above  specified  to  the  case  of 
A.  Bishonath  Mitter  and  others  v. 
Commercial  Resident  of  Comber  colly. 
16th  July  1816.  2  S.  D.  A.  Rep. 
192.— Ker  &  Rees. 

14.  Where  a  person  claimed  pos- 
session of  certain  villages  under  an 
Ihrdmdmehj  or  written  acknowledg- 
ment from  the  conditional  purchaser, 
alleged  to  have  been  executed  nine 
years  afler  the  sale  had  become  abso- 

'  Rescinded  by  Sec.  2.  of  Reg.  IX.  of  1829. 


lute,  his  claim  was  rejected,  the 
agreement  not  being  proved,  or, 
though  proved,  being  either  without 
a  consideration,  or  the  condition  vio- 
lated by  the  claimant.  Oopal  Lai  v. 
Raja  Torulnarain  Singh.  25th  SepL 
1826.  4  S.  D.  A.  Rep,  182.— Ley. 
cester  &  Dorin. 

15.  Where  a  suit  was  brought  to 
recover  a  sum  of  money  allied  to 
be  due  to  the  son  of  the  late  incam- 
bent  of  the  office  of  Mufti  at  Surat 
upon  a  parole  engagement  with  his 
successor  to  support  him  and  his 
mother,  he  not  being  fit  to  succeed  to 
the  office,  the  Ameen  and  the  Assis- 
tant Judge  (Grant)  decreed  in  the 
plaintiff's  favour,  as  there  appeared 
no  reason  why  a  written  engagement 
should  not  have  been  executed  had 
the  necessitv  for  such  been  contem- 
plated ;  but  their  decrees  were  reversed 
on  appeal,  the  Court  considering,  that 
as  the  agreement  had  been  made  ap- 
parently subsequent  to  the  appellant's 
appointment  it  was  revocable,  the  ar- 
rangement being  of  a  private,  and  not 
of  a  binding  nature,  afVer  it  had 
ceased  to  be  voluntary  on  the  part  of 
the  appellant.  Mooftee  Muslehoo- 
deem  v.  Sheik  Kheiroodeen.  8th 
May  1832.  Sel.  Rep.  97.— Ironside, 
Barnard,  Baillie,  &  Henderson. 

16.  A  Satakhatt,  or  preparatory 
instrument  in  the  nature  of  articles  of 
agreement,  intended  to  be  followed  by 
the  execution  of  a  more  formal  con- 
veyance, was  held  to  be  sufficient  to 
bind  property,  and  to  give  the  party 
to  whom  it  was  executed  the  right  to 
demand  specific  performance  of  the 
contract,  and  the  execution  of  such 
further  assurances  as  might  be  deemed 
necessarv  to  invest  him  with  a  com- 
plete title  to  the  property  whicli  was 
the  subject  matter  of  the  suit  Lola 
Choonelal  Nagindas  v.  Sawaethund 
Namedas.  21st  May  1835.  3P.C. 
Cases,  Case  6. 

17.  A  superintendent  of  salt  works 
in  the  employ  of  Government  having 
entered  into  an  arrangement  with  the 
plaintiff,  whose  Khelaris  he  hail 
(aken  possession  of,  on  behalf  of  the 
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Governmenty  to  allow  him  a  fixed 
compensation,  which  was  regularly 
paid  for  a  period  of  twenty  years, 
the  Court  held,  that  the  GoTemment 
officers  in  the  salt  department  could 
not  withdraw  from  the  arrangement 
on  the  plea  that  the  superintendent 
had  no  authority  to  enter  into  it.  The 
SeUt  Agent  at  Jessore  v.  Rada  Mo- 
hun  Chowdry.  22d  Dec.  1836.  6 
S.  D.  A.  Rep.  135. — Robertson  & 
Hutchinson.     (  D.  C .  Smyth  dissent. ) 


2.  Construction  of. 

18.  A,  for  a  consideration  received, 
engages  to  effect  a  release  of  lands 
mortgaged  by  him  to  B^  and  to  make 
over  the  same  to  C,  or,  in  default  of 
his  effecting  the  release  of  the  lands 
in  question,  to  make  over  other  lands 
of  equal  value.  A  fails  in  effecting  the 
release,  and  C  claims  other  equiva- 
lent lands,  or  (in  a  supplementary 

Slaint)  to  recover  the  consideration, 
^he  Court  in  this  case  decreed  against 
A  the  principal  and  interest  of  the 
sum  advanced  by  C,  but  no  land,  the 
engagement  not  being  sufficiently  spe- 
cific to  maintain  a  claim  for  land. 
Mcikarajah  Grischund  Mai  Y.By- 
kunthpal  Chowdree  and  another, 
24th  Feb.  1813.  2  S.  D.  A.  Rep.  48. 
Fombelle  &  Stuart 

19.  A  executed  an  engagement  to  B, 
undertaking  to  fumisn  250  Maunds 
of  silk,  at  stated  periods,  and  in  cer- 
tain quantities,  in  consideration  of 
receivine  advances  from  time  to  time, 
the  whole  quantity  to  be  delivered  on 
or  before  a  specified  day,  or,  on  failure 
thereof,  subjecting  himself  to  a  penalty 
of  one  rupee  for  every  Sir  of  silk  re- 
maining undelivered.  B  had  made 
one  advance  only,  and  A  had  failed 
in  the  performance  of  his  contract. 
On  a  suit  by  B  against  A  to  recover 
the  penalty  for  every  Ser  of  silk  re- 
maining undelivered,  as  well  as  for 
the  balance  of  silk  remaining  due  on 
the  advance,  it  was  held,  that,  accord- 
ing to  the  spirit  of  the  contract,  B  was 
entitled  only  to  recover  the  penalty  on 
the  non-deUvery  of  silk  for  which  an 


advance  had  been  made.  Suroop' 
chund  Das  v.  Masseyk.  26th  Oct. 
1813.  2  S.  D.  A.  Rep.  89.— H. 
Colebrooke  &  Fombelle. 

20.  A  contract  is  not  to  be  extended 
beyond  the  intent  of  the  parties,  and 
that  is  to  be  gathered  from  the  terms 
used  in  it.  Condaswamy  Moodely  v. 
M'Leod.  Case  7  of.  1826.  1  Mad. 
Dec.  562. — Grant,  Cochrane,  and 
Oliver. 


3.  Conditional  Agreements. 

21.  A  and  B  purchase  pi'operty 
from  C  imder  condition  not  to  re- sell 
to  any  one  but  C  or  his  heirs.  Held, 
that  the  grant  of  a  Patni  Talooh  of 
a  part  of  the  property  by  A  and  B  to 
Z>,  a  stranger,  is  a  violation  of  their 
engagement,  and,  as  such,  invalid. 
Muddoosoodun  Sandial  v.  Pran  Ki- 
shen  Mitter  and  others,  1st  March 
1836.  6  S.  D.  A.  Rep.  56.— Rat- 
tray &  Stockwell. 

22.  Where  the  plaintiff  sued  for 
the  recovery  of  a  specific  sum,  condi- 
tionally agnBed  to  be  paid,  by  a  party 
to  an  appieal  to  the  Privy  Council,  to 
a  house  of  agency  in  Calcutta,  for 
their  trouble  and  expenses  in  carrjring 
on  the  appeal,  the  condition  being 
that  the  sum  should  be  paid  if  the 
party  were  successful^udement  was 
given  in  the  plaintiff^  lavour  on 
proof  of  the  fulfilment  of  the  condi- 
tions of  the  agreement.  Rajah  Bejai 
Govind  Singh  and  others  v.  FuUar- 
ton.  27th  Feb.  1838.  6  S.  D.  A. 
Rep.  222. — Rattray  &  Money. 

23.  In  an  action  for  real  property 
under  a  conti*act  between  the  plaintiff 
and  the  defendant,  the  defendant 
pleaded  the  violation  by  the  plaintiff 
of  a  separate  agreement,  on  the  fiilfil- 
ment  of  which  the  completion  of  the 
contract  was  contingent.  The  agree- 
ment was  to  have  been  carried  into 
effect  within  a  specified  period,  which, 
however,  had  been  exceeded.  The 
Court  overruled  the  plea,  on  the 
ground  that  the  defendant  had  availed 
himself  of  the  conditions  of  the  agree- 
ment after  the  expiration  of  tlie  period 
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therein  specified.  Bahoo  Juddoonath 
V.  Dwarkanath  Tagare.  16tli  March 
1838.  6  S.  D.  A.  Rep.  247.— Tucker, 
Money,  &  Reid. 

24.  A  claim  preferred  by  the  re- 
spondent, to  set  aside  an  assignment 
executed  by  himself  of  certain  reli- 
giously-endowed property,  of  which 
he  had  the  management,  on  the  alleged 
ground  of  failure  on  the  part  of  the 
assignee  to  abide  by  the  conditions  of 
the  assignment,  was  dismissed  for  want 
of  proof  of  the  alleged  conditions.^ 
Mohunt  Sheo  Suhye  I)os8  v.  Mohtint 
Sookh  Deo  Doss,  25th  Jan.  1841. 
7  S.  D.  A.  Rep.  4.— Tucker  &  D.  C. 
Smyth. 


4.  lUegal  Contract 

25.  A  claim  to  ancestral  property 
having  been  dismissed  by  the  Pro- 
vincisu  Court  under  the  Hindu  law  of 
inheritance,  an  appeal  was  instituted 
from  this  decision ;  and  it  appearing 
that  the  appellant  had  entered  into  an 
agreement  with  a  person  to  give  him 
up  one-half  of  the  estate  claimed  by 
him  if  a  decree  should  be  passed  in 
his  favour,  on  consideration  of  that 
person's  advancing  the  money  re- 
quired for  the  costs  of  the  suit ;  it  was 
held,  that  the  transaction  was  illegal, 
as  savouring  strongly  of  gambling, 
and  the  agreement  was  ordered  to  be 
cancelled  before  the  appeal  could  be 
admitted.  Ram  Oholam  Sing  v. 
Keerut  Sing  and  others.  19th  Jan. 
1825.  4  S'.  D.  A.  Rep.  12.— Smith 
&  Martin. 

26.  An  agreement  to  give  up  a 
portion  of  the  property  claimed  to  a 
person,  on  condition  of  his  advancing 
the  funds  required  for  the  costs  of  suit, 


1  It  may  be  remarked,  that  this  does  not 
affect  the  decisions  of  the  Court,  which  are 
founded  on  the  established  principle  that 
endowed  lands  cannot  be  privately  alienated. 
The  plaintiff  in  the  present  action  rested 
his  claim  on  a  certain  condition,  on  failure 
of  proof  of  which  the  suit  was  dismissed ;  it 
further  appearing  that  the  terms  ef  the  as- 
signment did  not  necessarily  involve  a  di- 
version of  the  property  from  the  original 
purposes  of  the  endowment. 


was  held  to  be  illegal.  Baboo  Brij- 
nerain  Singh  v.  Rajah  Tehnerain 
Singh.  29th  Sept.  1836.  6  S.  D. 
A.  Rep.  131. — Harwell  &  Stockwell. 
Mt,  Zuhooroonnissa  Khanum  v.  Ba- 
seek  Lai  Mitter  and  others,  15th 
Aug.  1840.  6  S.  D.  A.  Rep.  298.— 
D.  C.  Smyth  &  Tucker. 


CONTUMACY.  —  See   Criminal 
Law,  173  et  seq. 


*^S/V.x**, 


COODIWARUM.  — See    Mirasa- 

D^R,  4. 


COOPATAM.— See  Mirasadar,  5. 


^>^>^'\r^-^.r-y\j^j^)^f^^  >A/>.^%,'>rf-w 


COPARCENERS.  —  See   Ances- 
tral Estate.  12  a  et  seq. 


CORPORAL  PUNISHMENT. 
See  Criminal  Law,  177,  178. 


*.-»  A  '^  A.^.rS/V  y^/S^V>Sr 


CORRUPTION. 


I.  Generally. 

II.  Criminal. — See  Criminal  Law, 
179  et  seq, 

I.  Generally. 

1.  It  was  held,  that,  to  establish  a 
charge  of  corruption  or  extortion 
against  a  native  ministerial  officer  of 
any  Civil  or  Criminal  Court,  it  was 
necessary  to  prove  that  he  had  taken 
an  undue  reward  to  influence  his  be- 
haviour in  his  office,  or  that  by  colour 
of  his  office  he  had  taken  from  any 
man  a  sum  of  money  or  thing  of 
value  which  was  not  due  to  him  ;  and 
where  a  suit  was  brought  against  a 
Pandit  of  a  Zillah  Court  for  the  re- 
covery of  the  penalty  prescribed  bv 
CI.  8.  of  Sec.  12.  of  Reg.  XII.  of 
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1802*,  on  the  ground  of  corruption, 
the  Sudder  Dewanny  Adawlut  ad- 
judged, that  inasmuch  as  the  acts  of 
corruption  charged  against  the  Pan- 
dit were  in  no  wise  connected  with 
the  duties  of  his  office,  it  was  unneces- 
sary to  consider  whether  or  not  those 
acts  were  proved.  Zillah  Judge  of 
North  3falabar  v.  The  Pandit  of  the 
Court  of  the  said  Zillah.  Case  11  of 
1811.  1  Mad.  Dec.  46.  —  Scott  & 
Greenway. 


j-\jy.  r^^sy\r\/- 


COSTS. 


I.  In  the  Supreme  Courts. 

1.  Gen£rally,  1. 

2.  In  particular  proceedings,  17. 

3.  Security  f 07'  Costs,  27. 

4.  Taxation,  43. 

5.  Bill  of  Costs,  —  See  Attor- 

ney, 5  et  seq, 

6.  On   the   Crovm  side   of  the 

Court,  —  See    Criminal 
Law,  45  c, 

II.  In  the  Courts  of  the  Honour- 
able Company,  49. 


1.  In  the  Supreme  Courts. 


1.  Generally, 

1.  In  an  action  for  an  assault  of  a 
very  trivial  nature,  Impey,  C.  J., 
said  he  was  inclined  to  give  a  judg- 
ment for  nominal  damages,  and  for 
the  costs  of  the  defendant  to  be  paid 
by  the  plaintiff,  but  he  thought  it 
could  not  be  done  under  the  Charter, 
and  therefore  would  not  do  it ;  and 
judgment  was  given  for  the  plaintiff, 
with  costs.      Hyde,  J.,  inclined  to 

»  See  Reg.  VIII.  of  1822,  which  super- 
sedes Beg.  11.  of  1810 ;  by  Sec.  3.  of  which 
the  Section  mentioned  in  the  text  was  mo- 
dified, as  regards  covenanted  servants.  This 
Section  is  now  applicable  to  charges  in 
which  the  GoTernment  may  not  interfere ; 
but  it  is  virtually  rescinded  by  Reg.  VIII. 
of  1822  in  all  charges,  whether  agaiust  Na- 
tives or  Europeans,  in  which  the  Govern- 
ment may  direct  an  investigation. 


think  it  might  be  done,  but  that  this 
was  not  a  case  for  doing  it,  because 
he  did  not  think  it  just  to  say  a  per- 
son shall  have  no  redress  by  action 
for  a  small  assault.  Goopeynee  Dos- 
see  V.  Gohindram  Bysach,  Hyde's 
Notes.  2d  Dec.  1779.  Sm.  R.  160. 
Mor.  264. 

2.  However,  it  seems  the  Court 
would  make  the  plaintiff  pay  the  de- 
fendant's costs  if  the  action  be  a  very 
frivolous  one,  although  the  plaintiflF 
may  have  succeeded  on  demurrer  to 
a  special  plea,  and  must  have  reco- 
vered nominal  damages.  Anderson 
v.RussomoyDutt  Nov.  1840.  Mor. 
265,  note. 

3.  A  rule  to  shew  cause  why  pro- 
ceedings should  not  be  stayed  in  a 
suit  in  equity  until  the  costs  in  a  suit 
at  law,  by  the  defendant  against  the 
plaintiff,  should  be  paid  by  the  plain- 
tiff in  equity  to  the  defendant  in 
equity,  was  discharged,  with  costs. 
Radacaunt  Ghose  ^,  Hurry  Ghose. 
Hyde's  Notes.  2d  Feb.  1784.  Sm. 
R.16. 

4.  Where  an  issue  had  been  or- 
dered by  the  Court  to  satisfy  the 
doubts  of  the  Bench,  not  nominally 
and  formally  only,  but  because  the 
difficulty  really  lay  there;  it  was 
held,  that  neither  party  was  entitled 
to  costs,  and  that  it  could  not  be  then 
considered  material  whether  the  ques- 
tion had  been  rightly  ordered  into  a 
Court  of  Law.  MuUich  v.  Mullick. 
Jan.  1814.     East's  Notes,  Case  4. 

5.  Proceedings  will  be  staid  in  a 
second  action,  for  non-payment  of  the 
costs  of  the  first.  Sreemuttee  Dossee 
V.  Rennell.  4th  Term  1822.  CI.  R. 
1829.  234. 

6.  Costs  for  not  proceeding  to  trial, 
pursuant  to  a  notice  by  plaintiff,  will 
not  be  allowed  on  the  defendant's 
subsequently  moving  to  postpone  the 
trial.  Meer  Ecram  Ally  v.  Mac- 
naghten.  Sittings  after  2d  Term 
1823.    CI.  R.  1829.  217. 

7.  Costs  of  drawing  affidavits  will 
not  be  allowed,  although  they  have 
been  prepared  by  counsel  who  had 
declared  them   necessary.     Reed  v. 
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Barnes.     3d  Term  1823.     CI.  R. 
1829.  251. 

8.  Where  the  heanng  stands  over 
for  want  of  parties,  the  costs  of  the 
day  will  not  be  allowed,  the  bill 
having  prayed  a  discovery  of  parties, 
and  the  answer  having  stated  that  no 
others  were  interested.  Rajckunder 
Mozendar  v.  Oooroodas  Mozendar, 
Sittings  after  3d  Term  1828.  CI.  R. 
1829.  331. 

9.  Costs  will    not    generally  be 

fiven  to  either  party  when  the  Judges 
iffer  in  opinion.     Bryce  v.  Smith* 
2d  Term  1829.    CI.  Ad.  R.  1829. 50. 

10.  The  Bench  was  divided  in  opi- 
nion ;  and  Grey,  C.  J.,  stated,  that 
such  being  the  case,  costs  ought  not 
to  be  given.  Franks  and  Ryan,  Js., 
held,  that  costs  should  be  given,  the 
present  case  being,  in  their  opinion, 
too  clear  to  bring  it  within  the  gene- 
ral rule  that  costs  would  not  be  given 
where  the  question  was  so  doubtful 
that  the  Court  were  divided  in  opi- 
nion. Bookeram  v.  BecooloU,  12th 
July  1831.  CI.  R.  1834.  36.  Mor. 
278. 

11.  And  Ryan,  C.  J.,  and  Seton, 
J.,  held,  that  where  a  difference  of 
opinion  exists  on  the  Bench,  there 
exists  no  general  rule,  and  the  costs 
are  in  the  discretion  of  the  majority 
of  the  Court  (Grant,  J.,  dissent.) 
Radakissen  Mitter  y.The  Bank  of 
Bengal  and  others.  2d  Aug.  1838 
and  1839.     Mor.  278,  note  c. 

12.  Substitution  of  service  of  an 
allocatur  for  costs  will  be  allowed, 
without  interfering  with  the  rule  of 
the  King's  Bench,  which  prevails  in 
India,  where  the  defendant  kept  out 
of  the  way,  it  appearing  that  he  had 
seen  the  allocatur ^  and  acknowledged 
the  amount.  Barnes  y.  Reed,  22d 
March  1830.    CI.  R.  1834.  27. 

13.  Per  Grey,  C.  J.— The  Court 
may,  under  the  14th  Clause  of  the 
Charter,  award  costs  between  party 
and  party,  such  as  they  may  think  it 
just  that  one  party  shoidd  pay  to  ano- 
ther. The  English  Statutes  as  to 
costs  do  not  apply  in  India.  Bryce 
V.  Smith.     Nov.  1830.     Bignell,  (32. 


14.  Costs  are  discretionary  in  the 
Supreme  Court;  and,  exercising  its 
discretion  on  the  merits  of  the  case, 
costs  will  be  given  for  opposing  in 
the  first  instance.  Ramgopaul  Mtd- 
lich  V.  Rajbidlub  Seal.  15th  Nov. 
1833.    CL  R.  1834. 150. 

15.  A  contempt  cannot  be  cleared 
till  after  the  costs  incurred  thereby 
have  been  paid  by  the  party  in  con- 
tempt. The  costs  of  the  contempt 
need  not  be  tendered  till  after  the 
motion  for  clearing  it  has  been  made, 
and  a  conditional  order  granted.  Chat- 
too  Sing  v.  Rajkissen  Sing  and  others. 
28th  June  1842.  1  Fulton,  27  and  30. 

16.  Semble,  If  an  application  be 
made  on  a  point  not  previously  raised, 
should  the  Court  discharge  the  appli- 
cation, they  will  do  so  without  costs. 
Assignees  of  Boyd  v.  3faureL  31st 
May  1844.  1  Fulton,  455.  Gibson 
V.  Chisholm.  15th  July  1844.  1 
Fulton,  480. 

16  a.  Semble,  Where  an  appellant 
had  appealed  from  the  Supreme 
Court,  where  he  had  sued  in  jbrmd 
pauperis,  without  applying  for  an 
order  to  appeal  as  a  pauper  to  the 
Judicial  Committee,  he  is  not  liable 
for  the  costs  of  the  appeal.  3funni 
Ram  Aroa^ty  v.  Sheo  Churn  Arvasty 
and  another.  4th  Dec.  1846.  MS. 
Notes  of  P.  C.  Cases. 


2.  In  particular  Proceedings. 

17.  The  Supreme  Court  cannot 
give  costs  of  an  appeal  to  the  King 
in  Council,  even  when  the  Court  of 
Appeal,  which  confirmed  the  judg- 
ment of  the  Supreme  Court,  made  no 
mention  of  costs.*  Gopeymohun  Ta- 
gore  v.  Ramanund  Ghose.  20th 
June  1818.    East's  Notes,  Case  83. 

18.  The  King  in  Council  having 


t  By  the  13th  and  14th  Sections  of  the 
Charter,  the  power  of  giving  costs  is  con- 
fined to  suits  before  the  Supreme  Court 
Sec.  30.  directs  security  to  be  taken  as  to 
costs,  "  for  the  performance  of  such  ludg- 
ment  or  order  as  toe  {Le.  the  King  in  Coun- 
cil), our  heirs  or  successors,  shall  &ink  fit  to 
give  or  make  thereupon." 
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dismissed  an  appeal  for  want  of  pro- 
secution, without  saying  any  thing  as 
to  the  costs,  the  Court  will  not  allow 
tlie  plaintiff's  costs  of  the  appeal  in- 
curred in  England  or  India.^  Colvin 
and  others  v.  Compton.  9th  Nov. 
1829.    CI.  R.  1834.  26. 

19.  Costs  will  generally  be  given 
in  caveats,  where  the  parties  are  able 
to  pay.  In  the  goods  of  Collins, 
Hyde's  Notes.  28th  March  1777. 
Mor.  260. 

20.  If  a  man,  however,  enter  an 
sliogether  groundless  caveat,  and  it 
be  oetermined  in  favour  of  the  peti- 
tioner, the  caveator  ought  to  be  made 
to  pay  costs;  but  possibly  it  may 
sometimes  be  useful  to  allow  costs  to 
a  caveator,  to  encourage  such  to  ap- 
pear, that  the  Court  may  receive  in- 
formation, if  they  should  be  about  to 
commit  the  administration  to  an  im- 
proper person.  In  tlie  goods  of  Van- 
eitters.  23d  Jan.  1800.  Mor.  260, 
note. 

21.  The  costs  incurred  by  a  party 
in  suing  out  processes  of  contempt 
are  not  within  the  terms  of  Act  25 
of  1841,  but  only  the  costs  attendant 
upon  the  motion  made  for  enforcing 
the  former  order  of  the  Court.  Alex- 
ander V.  Moran.  14th  Nov.  1842. 
1  Fulton,  94. 

22.  Where  a  demurrer  to  a  plea  in 
abatement  was  allowed,  without  en- 
tering into  examination  of  the  other 
objections,  on  this  one  alone,  that  the 
other  partners  named  in  the  plea  were 
not  averred  to  be  alive  and  within 
the  jurisdiction ;  it  was  held,  that  the 
plaintiff  was  entitled  to  the  costs  on 
the  demurrer,  by  the  express  words  of 
the  Stat  4th  Ann.  Atkinwn  v.  Page 
and  others.  28th  March  1798. 
Chamb.  Notes.    Sm.  R.  161. 

23.  The  costs  of  a  demurrer  in 
equity  were  directed  to  stand  over  un- 
til the  hearing.  Fairlie  v.  Ferguson, 
3dTennl8».    CI.  A.  R.  1829.  54. 

24.  If  a  plamtiff  in  ejectment  re^ 
cover  any  portion  of  the  premises  for 


^  And  see  infra,  V\.  43. 


which  the  action  was  brought,  he  is 
entitled  to  his  costs.  Doe  detn.  Ram- 
tonoo  Mooherjee  v.  Jieebee  Jeenut. 
23d  Oct.  1843.     1  Fulton,  256. 

25.  The  costs  of  an  ineffectual  no- 
tice to  justify  bail  must  be  paid  or 
secured  before  the  defendant  can 
again  appear  to  justify.  Loll  Be- 
harry  Sein  v.  Ramchunder  Day.  3d 
Term  1833.  Clarke's  Notes,  111. 
Ramrutton  Chatterjee  v.  Muddosoo- 
dun  Bonnejjee,  4th  November  1833. 
lb,  Oourmohun  Paul  v.  Kissenmo- 
hun  Sain,  1833.  Mor.  280,  note. 
Bhobumohun  Paul  v.  Prankissen 
Sain.  5th  Oct.  1834.  Mor.  280. 
Bhobannychum  Paul  v.  Prankissen 
Sain.  5th  Nov.  1834.  Clarke's 
Notes,  112.  Hume  v.  Stephanouse, 
1st  July  1835.  Deguniber  Chatter- 
jee V.  Gungagovind  Bonnerjee,  18th 
Nov.  1835.  lb,  Kullee  Angee  and 
others  Y.M' Gibbon,  26th  June  1844. 
1  Fulton,  462. 

26.  If  a  respondent  appear  upon  a 
notice  served  of  an  intended  applica- 
tion to  have  a  petition  of  appeal  re- 
ceived, and  merely  does  not  object, 
his  costs  will  not  be  given,  Praron- 
kissen  Mitter  v.  3futtysoondery  Dos- 
see.    18th  Nov.  1841.    1  Fulton,  400. 


3.  Security  for  Costs. 

27.  A  plaintiff  not  subject  to  the 
jurisdiction  of  the  Supreme  Court 
will  be  required  to  ^ve  security  for 
costs.  Juggomohun  Itay  v.  Bancha- 
rum  Surmono,  Hyde's  Notes.  16th 
March  1784.  Mor.  269.  Luckyna- 
rain  Ghosaul  v.  Rajah  Nobhissen,'^ 
22d  Oct.  1796.     Mor.  142. 

28.  So  where  a  plaintiff  had  gone 
to  England.  Howison  v.  Bourhe 
and  another,  Hyde's  Notes.  12th 
Nov.  1784.     Mor.  269,  note. 

29.  Where  the  plaintiff  is  out  of 
the  jurisdiction  of  the  Supreme  Court, 
the  defendant  may  move  for  security 


2  In  this  case  the  plaintifFwas  compelled 
to  give  the  usual  security,  although  he  of- 
fered to  submit  to  the  jurisdiction,  and  enter 
into  a  recognizance  to  the  Registrar. 
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for  costs  at  any  time  before  issue 
joined.  Kerim.  Moomkee  v.  Deen 
Mahomed,  16th  Jan.  1797.  Mor. 
241. 

30.  And  it  was  held,  that  a  native 
subject  of  the  King,  but  not  a  British 
subject  within  the  meaning  of  the 
Charter,  residing  at  the  Danish  set- 
tlement ofSerampore,  out  of  the  per- 
sonal reach  of  the  Court's  process, 
must  give  security  for  costs  on  bring- 
ing an  action  in  the  Supreme  Court, 
although  he  may  have  lands  in  the 
provinces  liable  for  costs.  Reid  v. 
Muttoormohun  Sein  and  another. 
East's  Notes,  Case  77. 

31.  Held,  that  the  promovent, 
though  resident  in  the  Mofiissil,  must 
give  security  for  costs ;  for  though  he 
is  not  within  the  local  jurisdiction  of 
the  Court,  he  is  amenable  to  an  at- 
tachment for  costs.  Govind  Doss  v. 
Ramashoy  Jeniadar  and  others.  8th 
Feb.  1843.     1  Fulton,  155. 

32.  In  an  appeal  against  an  order 
in  equity,  discharging  an  order  nisi 
for  confirming  an  award^  the  petition 
of  appeal  was  granted,  and  the  re- 
spondent ordered  to  give  security  for 
the  costs  only,  and  not  for  the  sum 
awarded  to  be  paid  by  him.  Rajah 
Ramlochun  Roy  v.  Bulram  Ghose. 
Hyde's  Notes  and  Chamb. Notes,  24th 
Jan.  1785.     Sm.  R.  63.     Mor.  49. 

33.  An  appellant  in  whose  favour 
a  decree  has  been  made  will  be  or- 
dered to  find  security  for  double  the 
sum  decreed  to  him,  and  the  costs  in 
the  Supreme  Court,  as  well  as  for  the 
costs  on  the  appeal.  Bebh  v.  Mor- 
gan.  Chamb.  Notes,  28th  Jan.  1790. 
Sm.  R.  66.     Mor.  53. 

34.  Where  an  impugnant's  petition 
of  appeal  shall  have  been  allowed,  the 
promovent  will  be  ordered  to  give  se- 
curity, not  only  for  the  costs  upon  the 
appeal,  but  for  the  refunding,  with  in- 
terest, the  costs  of  suit  received  by 
him  from  the  impugnant,  and  the 
payment  of  the  impugnant's  taxed 
costs  in  the  Supreme  Court.  Padre 
StepfianuM  Aratom  v.  Sarkiss  Jo^ 
hannes.  Chamb.  Notes,  7th  Feb. 
1797.     Sm.  R.  69.     Mor.  54. 


35.  Administrators,  complainants 
in  equity,  are  not  bound  to  give  secu- 
rity for  the  costs  of  an  appeal.  (  Dun- 
kin,  J.,  diss.)  Grant  v.  Grand, 
Chamb.  Notes,  13th  Feb.  1797.  Sm. 
R.  70.    Mor.  55. 

36.  The  rules  which  are  adopted 
in  England  as  to  requiring  security 
for  costs,  are  not  invariably  appli- 
cable,  or  with  the  same  strictness,  to 
India.  Cliaund  JBeehee  and  others  v. 
Elias.  12th  March  1830.  Mor.  310. 

37.  But  where,  even  though  it  was 
sworn  that  the  complainants  TPardah 
females)  were  within  the  junsdiction, 
and  there  was  an  affidavit  that  they 
were  actually  living  in  Calcutta,  the 
Court,  considering  the  evidence  and 
affidavit  to  be  unsatisfactory,  required 
security  for  costs  fi-om  the  complain- 
ants, and  referred  it  to  the  Registrar 
to  settle  the  amount  of  such  security. 
Ih. 

38.  The  appellant  should  ent^r  into 
the  security  for  costs,  before  moving 
that  the  petition  of  appeal  should  be 
allowed,  and  a  certificate  thereof 
should  form  part  of  the  grounds  of 
the  rule  nid,  LoUjee  Mull  v.  Rnj" 
chunder  Chowdry.  26th  Nov.  1835. 
Mor.  61. 

39.  The  words  in  the  30th  Section 
of  the  Charter,  relating  to  the  secu- 
rity to  be  given  for  the  payment  of  the 
costs  of  the  appeal,  refer  to  the  appel- 
lant alone.  Mogdber  Dyal  v.  The 
East -India  Company.  6th  Feb. 
1843.     1  Fulton,  146. 

40.  Where  collusion  and  instiga- 
tion by  a  third  party  is  proved,  secu- 
rity for  costs  will  generally  be  ordered. 
Govind  Doss  v.  Mamsahoy  Jemadar 
and  others.  8th  Feb.  1843.  1  Ful- 
ton, 155. 

41.  The  Supreme  Court  wiU  not 
direct  an  absent  plaintiff  to  find  fresh 
security  for  costs,  unl^s  it  be  shewn 
by  the  defendant  that  the  first  sureties 
are  in  no  way  subject  to  the  jurisdic- 
tion, and  have  no  property  within  the 
jurisdiction  of  the  Court     Gibson  v. 

Chisholm.     15th  July  1844.     1  Ful- 
ton, 480. 

42.  Qucere,  Whether  the  Court  will 


[COST  S.] 


113 


direct  an  absent  plaintifT  to  find  such 
fresh  security,  even  should  it  be  shewn 
that  the  first  sureties  are  in  no  way 
subject  to,  and  have  no  property  with- 
in, the  jurisdiction  of  the  Court    Ih* 

4.  Taxation, 

43.  The  Supreme  Court  cannot  tax 
the  costs  of  an  appeal  to  the  Privy 
Council,  which,  in  its  decree,  reverses 
the  decree  of  the  Supreme  Court,  and 
takes  no  notice  of  costs.  And  if  costs 
had  been  paid  under  the  original  de- 
cree of  the  Supreme  Court  ^niich  was 
reversed,  they  must  be  refunded,  the 
whole  decree  being  reversed,  including 
the  costs,  and  no  costs  having  been 
given  by  the  Privy  Coiyicil.  Bruce 
V.  The  Ea^' India  Company,  11th 
Dec.  1818.    East's  Notes.    Case  92. 

44.  Where  there  is  a  condition  to 
pay  costs,  it  is  the  duty  of  the  party 
who  has  to  pay  the  costs  to  issue  a 
summons  immediately,  and  get  the 
costs  taxed  and  paid.  Livingstone  v. 
Rajnarain  Bysack,  2d  Term  1827. 
CI.  Ad.  R.  1829.  45. 

45.  And  the  complainant  not  hav- 
ing done  so,  he  was  let  in  again,  on 
payment  of  costs,  and  undertaking  to 
speed  the  cause.  Lackersteen  v. 
Boslan.  10th  April  1831.  CI.  R. 
1834.35. 

46.  True  copies  of  bil^  of  costs 
had  been  delivered  to  the  defendant 
three  years  before  the  action  was 
brought,  who  then  stated  that  he 
would  speak  to  the  plaintifi*,  and  settle 
the  balance.  He  had  never  applied 
to  re-tax  the  bills.  It  was  held,  that 
the  Master's  allocatury  and  the  pi*o- 
mise  of  the  defendant  to  settle  the 
balance,  was  sufficient  evidence  of  a 
retainer ;  and  that  the  same  evidence, 
coupled  with  the  tsLCi  that  he  had  ap- 
plied for  re-taxation  during  the  three 
years,  was  sufficient  proof  of  work 
done.  The  Court  also  dispensed  with 
the  necessity  of  delivering  the  original 
bills.  Th(mpson  v.  Radakissen  mul- 
Hek.  2l8t  July  1832.  CI.  R.  1834. 42. 

47.  Objections  to  certain  items  in 
a  biU  of  costs  taxed  between  party 
and  party  will  be  allowed,  even  after 

Vol.  I. 


attachment  had  been  granted  for  non- 
payment of  the  costs  m  question,  and 
the  costs  had  been  actually  paid. 
Homer  v.  Vom,  12th  March  1840. 
Mor.  309. 

48.  A  brief  fee  to  counsel  for  at- 
tendance before  a  Judge  in  Chambers 
upon  questions  arising  upon  new  rules 
of  pleading  will  be  eulowed  between 
party  and  party  where4he  question  is 
of  difficulty,  but  not  upon  a  question 
as  to  striking  out  one  of  the  common 
counts.     Ih, 


II.  In  the  Courts  op  the  Honour- 
able Company. 

49.  Costs  were  given  against  Go- 
vernment in  a  case  where  the  plain- 
tiffs had  been  irregularly  dispossessed 
of  lands,  included  in  the  decennial 
settlement,  by  the  Government,  with- 
out the  sanction  of  a  decree  of  the 
Court.  Vakeel  of  Government  v. 
Rajesree  Dibia  and  others,  30th 
Aug.  1815.  2  S.  D.  A.  Rep.  156.— 
Harington  &  Fombelle. 

50.  A  person  suing  to  raise  an  at- 
tachment can  only  recover  costs  to 
the  extent  of  the  interest  he  might 
have  in  making  void  the  process 
against  property  so  situated :  in  other 
words,  ror  the  amount  of  the  decree 
sought  to  be  satisfied  out  of  such 
property.  Ichkaskunkur  Sheoshun- 
kur  V.  Mt.  Beejeebuhoo,  22d  Feb. 
1823.    2Borr.469. 

51.  A  Rdzindmeh,  tendered  by  the 
appellants  in  a  suit,  was  held  to  en- 
title the  respondents  to  the  whole  of 
their  costs  in  appeal,  and  to  interest 
firom  the  date  of  the  Lower  Court's 
decree.  Mulik  Rutun  Bhaee  and 
otfiers  V.  Kesa  Bhaee  and  others.  9th 
Aug.  1822.  2  Borr.  137.— Romer, 
Sutherland,  Ironside,  &  Barnard. 

52.  In  a  disputed  point  of  costs,  in 
an  action  referred  to  arbitration,  de- 
pending on  the  construction  put  upon 
certain  words  in  the  award,  the  Court, 
considering  the  arbitrators  to  be  the 
best  judges  of  their  own  meaning,  de- 
sired them  to  indorse  on  the  original 
award  their  interpretation  of  the  point 
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in  dispute,  and  decided  accordingly. 
Brijbhookundas  Veerckund  v.  Am- 
fiaridas  Behchur.  13th  May  1823. 
2  Borr.  239.— Sutherland. 

53.  A  surety  having  made  himself 
responsible  for  costs  and  mesne  pro- 
iitSy  provided  the  Zillah  decree  should 
be  affirmed  by  the  Court  of  Appeal, 
and  the  latter  Court  having  reversed 
the  Zillah  deeree,  such  surety  is  no 
longer  responsible,  though,  by  the  ul- 
timate decision  of  the  Sudder  De- 
wanny  Adawlut,  it  would  appear  that 
they  should  have  been  discharged  by 
him  originallv-  Oomaid  v.  Kttyrat 
AIL  16th  Dec.  1825.  3  S.  D.  A. 
Rep.  260,  note.— C.  Smith. 

54.  An  award  greater  than  the 
sum  sued  for  being  given  in  the  Zil- 
lah Court,  by  a  decree  which  was 
afterwards  reversed  in  the  Provincial 
Court,  the  costs  in  the  latter  were 
made  payable  by  the  losing  party  on 
the  sum  originally  sued  wr.  Ram 
Pershad  Aviistee  v,  Udaroo.  1 2th  Dec. 
1827.    4  S.  D.  A.  Rep.  293.— Sealy. 

65.  In  a  suit  to  raise  an  attach- 
ment from  off  a  house,  which  should 
have  been  levied  on  the  shares  of 
two  persons  only,  it  was  awarded  by 
the  Assistant  Judge  (Andrews)  that 
the  defendant,  who  levied  the  attach- 
ment, was  liable  for  costs  on  the 
amount  of  his  decree  only,  the  re- 
mainder to  be  borne  by  the  plaintiffs ; 
but  this  decision  was  amended  on  ap- 
peal, to  the  extent  of  relieving  the 
original  plaintiffs  from  all  costs,  as 
the  attachment  ought  only  to  have 
been  levied  against  the  shai'es  of  those 
pei'sons  against  whom  there  was  the 
unsatisfied:  decree.  ML  Hqfizhoo  and 
another  v.  I/uodmeedas  Ldldas,  24th 
March  1831.  Sel.  Rep.  48.  —  Bar- 
nard,  Anderson,  &  Baillie. 

56.  A  Superior  Court  having  af- 
firmed the  decree  of  an  Inferior  Court, 
with  costs,  against  the  appellant,  but 
not  until  they  had  required  and  taken 
much  evidence  in  addition  to  what 
had  been  taken  below ;  it  was  held, 
that  they  ought  not  to  have  given 
costs  against  the  appellant,  and  their 
decree  was  so  far  reversed,  although 


affirmed  in  other  respects.  Bahoo 
Ulruck  Sing  v.  Beny  Persad.  11th 
Feb.  1834.    2  Knapp,  265. 

57.  The  Board  of  Revenue,  which 
had  confirmed  a  revenue  sale,  after- 
wards finding  it  exceptionable  and 
untenable,  advised  the  buyer  to  aban- 
don it,  and  warned  him  that  the  Board 
would  not  defend  the  action  of  the 
ex-owners  to  set  it  aside.  The  buyer 
persisting  in  retaining  his  purchase, 
the  Court,  which  reversed  the  sale, 
charged  him,  on  the  suit  of  the  ex- 
ovtrners,  with  the  costs  of  the  pkin- 
tiffs,  and  only  allowed  him  interest  on 
the  purchase  money  to  be  refunded 
up  to  the  day  of  warning.  Udman 
Singh  and  others  v.  The  Collector  of 
Zillah  Patna  and  others,  29th  July 
1834.  5  S.  D.  A.  Rep.  358.— Brad- 
don  &  Barwell. 

58.  Held,  that  the  costs  of  an  at- 
torney of  the  Supreme  Court,  incurred 
by  Bi  creditor  for  making  a  demand  on 
a  resident  in  the  Mofussil,  who  is  not 
amenable  to  the  jurisdiction  of  the  Su- 
preme Court,  are  not  recoverable  by 
action  in  the  Mofussil  Courts.  Atkin- 
son Y.Evans.  36th  June  1836.  6S.D. 
A.  Rep.  75. — Robertson  &  Stockwell. 

59.  In  a  suit  brought  on  behalf  of 
a  mercantile  firm  for  an  alleged  in- 
jury, supposed  to  have  been  inflicted 
on  the  reputation  and  trade  of  the 
firm ;  it  appearing,  in  the  course  of 
the  proceedings  in  the  Zillah  Court, 
that  the  principal  had  died  whilst  the 
suit  was  pending,  the  Zillah  Court 
dismissed  the  suit,  and  decreed  that 
the  defendants  should  pay  their  own 
costs.  On  an  appeal  bv  one  of  the 
defendants  in  the  original  suit,  it  was 
held  by  the  Judicial  Committee  of  the 
Privy  Council,  affirmingthe  judgment 
of  the  Provincial  and  Sudderl)ewanny 
Adawlut  Courts,  that,  in  accordance 
with  the  provisions  of  Sec.  7.  of  Reg. 
II.  of  18001  of  the  Bombay  Code,  the 
costs  of  the  suit  in  the  Zillah  Court 
ought  to  have  followed  the  decree,  and 
that  the  judgment  to  that  extent  should 
be  reversed.     Mt.  Keemee  Baee  v. 

'  Rescinded  by  Reg.  I.  of  1827. 
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LatchmatP'das    Narrain-nias,       5th 
Dec.  1837.    1  Moore  Ind.  App.  470. 

60.  In  a  suit  instituted  for  the  pur- 
pose of  effecting  a  mutation  of  names 
in  tbe  Collector's  register  of  landed 
proprietors^  on  an  apparent  collusive 
understanding  between  the  parties  in 
order  to  defeat  the  rights  of  others, 
the  Court  gave  judgment  as  between 
the  partiesy  agreeably  to  the  admis- 
sion of  the  defendant ;  but  made  all 
the  costSy  including  those  of  a  claim- 
ant who  intervened  as  a  third  party, 
chargeable  to  the  plaintiff.  Goluk- 
nath  Ray  Ckowdkree  v.  Bhyronath 
Chowdhree.  29th  March  1842.  7S. 
D.  A.  Rep.  78. — Lee  Warner  &  Reid. 

61.  Held^  that  a  party  appointing 
a  pleader  under  Sec.  2.  of  Reg.  XIL 
of  1833*,  but  omitting  to  specify  the 
amount  of  remuneration  settled,  as 
required  by  CI.  5.  of  that  Section, 
cannot  recover  costs  of  pleader's  fees 
from  the  opposite  party.  SyvdFur- 
zund  AUee  v.  Mt  Ghakatee  Begum- 
7th  Nov.  1842.  7  S.  D.  A.  Rep.  119. 
— ^Tucker  &  Reid. 


COUNSEL.— See  Practice,  84  et 

seq. 


^^^^t^^^^i^^^^^^^^^^t^^^ 


COURT-MARTIAL.— See  Army, 

1  et  seq. 

COURT  OF  WARDS. 

1.  A,  a  female,  succeeded  to  a  share 
of  a  joint  estate,  managed  by  the 
Court  of  Wards  both  before  and  after 
ber  succession.  She  alienated  her 
share  to  JB,  and  repelled  his  action 
by  pleading  her  incompetency  to  alie- 
nate without  leave  of  the  Court  of 
Wards.  The  plea  was  disallowed, 
because  no  inquiry,  according  to  Reg. 
X.  of  1793,  had  been  made  by  the 
revenue  authorities  as  to  her  qualifi- 
cation or  disqualification.  Jan  Kka- 
tun  V.  Khrvaja  Ali  MvUah,  4th 
Dec.  1832.  5  S.  D  A.  Rep.  240.— 
H.  Shakespear. 

*  Bescinded  by  Act  I.  of  1846. 


2.  Semble,  That  the  alienation  by 
any  female  ward,  whom  the  Govem- 
nor-General,  under  Sec.  2.  of  Reg.  X. 
of  1793,  after  report,  might  not  de- 
clare competent,  is  invalid.     Ih. 

3.  The  Court  of  Wards,  on  report 
of  its  Agent,  the  managing  Collector, 
caused  part  of  its  ward  s  estate  to  be 
sold  at  public  auction,  to  levy  means 
to  satisfy  judgment  and  other  debts. 
The  Court  of  Sudder  Dewanny 
Adawlut  ruled  that  this  was  within 
the  discretion  of  the  Court  of  Wards, 
under  Reg.  X.  of  1793,  and  that 
the  sale  could  not  be  disturbed  on 
grounds  applicable  to  other  public 
sales,  island  Kumar  Ray  v.  Rani 
Hari  Priya  and  others.  6th  Sept. 
1838.  5  S.  D.  A.  Rep.  233.  —  H. 
Shakespear  &  Walpole. 


CREDITOR.  —  See   Debtor  and 
Creditor,  passim, 

CRIMINAL  CONVERSATION. 

1.  An  action  of  trespass  upon  the 
case  for  criminal  conversation  is  sus- 
tainable in  the  Supreme  Court  be- 
tween Hindu  parties.  Soodasun  Sain 
V.  Lochenauth  MuUick.  4th  July 
1839.     Mor.  107. 


CRIMINAL  LAW. 

I.  In  the  Judicial  Committee 
OF  the  Privy  Council. 

II.  In  the  Supreme  Courts,  2. 

1.  Generally y  2. 

2.  Indictment,  15. 

3.  Jurisdiction,  26. 
^a)  Ordinary,  26. 
Jb)  To  grant  Criminallnfor' 

mations,  34. 

(c)  Admiraltyy     in     Crimes 
Maritime,  38. 

(d)  With  regard  to  Appeals, 
45. 

4.  Baily  46  a, 

5.  Costs  on  the  Cronm  side  of 
tlie  Court,  45  c. 

6.  Jury  of  Matrons,  45  d. 
12 
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III.  In  the  Courts   of  the  Ho- 
nourable Company,  46.' 

1.  Abortion,  46. 

2.  Accidental  Homicide,  49. 

3.  Accomplice,  52. 

4.  Administering  Poisonous  or 
DeleterioiLS  D/nif/s,  53. 

5.  Adultery,  56. 

6.  Affray,  61. 

7.  Appeals,  71. 

8.  Arson,  73. 

9.  Assault,  74. 

10.  BaU,  78. 

11.  Burglary,  80. 

12.  Childstealing,&7. 

13.  (7ot»,  counterfeiting  the,  89. 

14.  Commitment,  94. 

45.  Compulsion,    Homicide    by, 
113. 

16.  Concealment  of  Murder,  114. 

17.  Confessions,  115. 

18.  Conspiracy,  170. 

19.  Contumacy,  173. 

20.  Corporal  Punishment,  177. 

21.  Corruption  and  Extortion, 
179. 

22.  Culpable  Homicide,  182. 

23.  Dacoity,  184. 

24.  Decrees,  187. 

25.  Bhurna,  188. 

26.  2>w«Z,  189. 

27.  Embezzlement  and    Fraud, 
193. 

28.  Erroneous  Homicide,  202. 
28  fl.  Europeans,  206. 

29.  Evidence,  207. 

30.  -Fafefl  Personation,  252. 

31.  Foreign  Territories,  offences 
committed  in,  253. 

32.  Forgery,  255. 

33.  Futwas,  271. 

34.  Harbouring  Adulterers,  278. 

35.  Harbouring  Bacoits,  279. 

36.  Highway  Uobbery,  280. 

37.  i*r/ia,  285. 

88.  Indictment,  291. 

39.  Infanticic'e,  302. 
^  40.  Insanity,  303. 
-  41.  Intoxication,  offences    com- 
mitted in  a  state  of,  312. 


*  N.B.  The  following  is  merely  a  selec- 
tion from  the  Reports  of  the  Nizamut  Adaw- 
Int,  most  of  the  cases  reported  involving  no 
point  of  law  or  practice. 


»l  42.  Jurisdiction,  313. 

43.  Justifiable  Homicide,  335. 

44.  Killing  Sorcerers  Jjr  Witches, 
365. 

45.  Kisas,  370. 

^6.  Maiming  ^  Mutilating,  40l» 
4*7.  ilftnor,  407. 

48.  Missing  Persons,  408. 

49.  Muhammadan  Law,  general 
application  of,  4t^. 

50.  ilfttr&r,  424. 

51.  Mustamin,  441. 

52.  Oa^A«,  443. 

53.  Pardon,  444. 

54.  Perjury,  452. 
65.  Plundering,  497. 
56.  PoZtce  0/^ccrj5,  498. 
67.  Prosecutor,  502. 

58.  Public  Justice,  605. 

59.  5a;?c,  506. 

60.  Bebellion,  S20. 

6ll  Beceiving  Stolen  or  Plun- 
dered Property,  521. 

62.  Begulatixms,  526. 

63.  Besistance  of  Process,  540. 

64.  Bespite,  545. 

65.  5a^i,546. 

66.  iSe/ifence,  550. 

67.  Shooting,  550, 

68.  Sodamy,55S. 

69.  Stamps,  forging,  562. 

70.  Suicide,  assisting  at,  663. 

71.  rA«/^,  571. 

72.  Thieves,  hiding  or  maltreat' 
ing,  576. 

73.  Thuggee,  678. 

74.  Transportation,  680. 
76.  TVtaZ,  582. 

(a)  Conduct  of,  by  the  Ses- 
sions Court,  S^. 

(b)  Beferrible  to  the  Nizamut 
Adawlut,  689. 

(c)  iVb^    referrible,  and  re- 

turned by,  the  JN'izaimut 
Adawlut,  696. 

(d)  Bevision  of,  by  the  Hiza- 
mut  Adawlut,  610. 

76.  Trove,&ll. 

77.  Tusheer,6Q2. 

78.  TTarra^i^,  623. 

79.  Wounding,  G27. 

\80.  Young  Persons,  offences  com- 
mitted by,  632. 
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I.  In  the  Judicial  Committee  of 
THE  Privy  Council. 

1.  There  is  no  power  reserved  to 
the  Queen  in  Council  b^the  Charter 
of  Bombay  for  reviewing  a  determi- 
nation of  the  Supreme  Courts  when 
revised  by  such  Court.  In  the  maU 
ter  ofAUoo  Paroo.  26th  June  1847. 
MS.  Notes  of  P.  C.  Cases. 

1  a.  The  Crown  cannot,  by  the 
words  of  the  Charter  of  Bombay, 
grant  an  appeal  in  capital  cases.  Ih, 
In  the  matter  of  Eduljee  Byramjee. 
26th  June  1847.  MS.  Notes  of  P. 
C.  Cases. 


^»^^^^^^<^VM^MMW^ 


II.  In  the  Supreme  Courts. 


1.  Generally, 

2.  Trial  and  acquittal  for  the  same 
offence  in  the  French  Court  of  Chan- 
demagore  may  be  given  in  evidence 
under  a  plea  of  "  not  guilty,"  and 
ought  not  to  be  pleaded  by  way  of 
plea  autrefois  acquit.  Rex  v.  Joseph 
Bees.    21st  Feb.  1794.     Mor.  241. 

2  a.  The  Statute  making  carnal 
knowledge  of  a  female  infant  under 
the  age  of  ten  years  felony,  was  held 
not  to  extend  to  India.^  Mex  v. 
Chundichum  Bose,  Chamb,  Notes. 
18th  July  1794.     Mor.  357. 

3.  Quare,  whether  the  Stat.  2d 
Geo.  II.  c.  25.  s.  3.  applies  to  India  ? 
Bex  V.  Collipersaud  Ohose.  Hyde's 
Notes.    23d  Dec.  1786.     Mor.  356. 

4.  It  is  discretionary  in  the  Court 
to  continue  at  large  on  his  recogni- 
zance a  defendant  convicted  of  a  mis- 
demeanour, the  counsel  for  the  pro- 
secution insisting  on  his  immediate 
commitment  The  King  v.  Beddy 
Bom  and  another,  January  Sessions, 
1809.    2Str.  7. 

1  This  exception  eeems  only  to  have  ap- 
plied to  Natives;  but  qtuere  whether  it 
would  have  applied  to  British  subjects  and 
others  ?  The  SUtute  9th  Geo.  IV.  c.  74. 
8.  65»  now  applicable  to  the  case,  is  gene- 
ral, and  makes  such  offence  a  misdemeanour 
punishable  by  imprisonment  for  such  term 
an  the  Court  shall  award,  and  limits  the  age 
to  eight  years.     (  Sm.  k  By.  2*26. 


5  A  prisoner  not  charged  in  exe- 
cution m  time,  is  never  too  late  to 
move  to  be  superseded.  Meer  Ma- 
homud  Ally  Cawn  v.  Mohun  Lall, 
24th  March  1810.    2  Str.  100. 

6.  By  the  21st  Geo.  III.  c.  70.  s. 
25.  any  one  intending  to  prosecute  a 
ma^strate  for  neglect  or  malfeazance 
of  his  office  is  required  to  give  a 
month's  notice  to  such  magistrate 
previous  to  the  instituting  such  pro- 
ceeding. And  where  a  person  moved 
the  Court  for  the  purpose  of  institu- 
ting a  criminal  prosecution  against  the 
Judges  of  the  Sudder  Dewanny  Adaw- 
lut,  he  was  ordered  to  conform  to  the 
rule  prescribed  by  the  said  Statute. 
Anon,  28th  Jan.  1814.  East's 
Notes,  Case  7. 

7.  A  prisoner  under  execution  must 
be  brought  up  by  habeas  corpus  to  be 
tried  criminally.  TJie  King  v.  Poole. 
1st  Sessions  1815.  CI.  Ad.  R.  1829. 
34. 

8.  Copies  of  depositions  taken  at 
the  Police  will  not  be  given  to 
the  prisoner.  But  being  a  compli- 
cated and  difficult  case,  indulgence 
was  allowed,  and  the  Court  ordered 
the  depositions  to  be  shewn  to  the 
defendant's  attorney,  stating  that  it 
must  not  be  understood  as  a  prece- 
dent.* The  King  on  the  prosecution 
of  Palmer  v.  Warn.  3d  Term  1826; 
6l.  R.  1829.  196. 

9.  A  trial  for  perjury  was  post- 
poned, because  the  traverser  had  not 
given  eight  days'  notice,  although  the 
prosecutor  had  neglected  to  leave  a 
memorandum  with  the  Clerk  of  the 
Crown  of  the  place  at  which  the  de- 
fendant's notices  ought  to  be  served. 
Bex  V.  Bungsheedhur  Coondoo.  4th 
Session  1826.  CI.  R.  1829.  186. 
Bex  V.  Bhaughbut  Bullol.    25. 

10.  A  defendant  having  been  con- 
victed of  perjury,  and  fined,  the  Court, 
on  motion  by  the  prosecutor,  directed 
his  expenses  to  be  paid  him  out  of  the 
fine.  The  King  on  the  prosecution  of 
GolucJichunder  Boy    v.    Oditchum 

^  The  offence  was  forgery  when  that  crime 
was  only  a  misdemeanour. 
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Paul.    Ist  Term  1827.    C).  R.  1829. 
169. 

10  a.  Held,  that  describing^  one  of 
the  Commissioners  to  swear  affidavits 
by  the  initial  letters  of  his  Christian 
names  only,  together  with  the  surname, 
in  the  Commission,  was  sufficient. 
Hie  King  v.  Wright  and  others,  19th 
June  1827.    CI.  R.  1829.  337. 

11.  Female  prisoners,  whose  reli- 
gion would  not  permit  them  to  un- 
cover their  faces  in  public,  may  be 
brought  into  Court  and  arraigned 
with  their  faces  covered.  But  prior 
to  their  arraignment  their  identity  must 
be  ascertained  by  the  oath  of  a  credi- 
ble witness,  before  whom  they  can 
appear  without  disgrace.  The  King 
V.  Abassee  Khanum.  8th  Aug.  1837. 
2  Sm.  and  Ry.  9,  note. 

12.  In  criminal  trials  the  Jud^e 
may  sometimes  see  fit  to  direct  the 
interpreter  in  Court  to  translate  an 
untranslated  document.  The  Queen 
V.  Ogilvy.  Aug.  1838.  Mor.  268, 
note. 

13.  The  motion  to  quash  the  con- 
viction of  a  MofussU  magistrate  must 
be  distinct  from  that  for  a  remission 
of  the  fine.  In  the  matter  ofMusselL 
5th  Nov.  1838.     1  Fulton,  362. 

14.  If  a  British  subject  be  com- 
plained of  before  a  Mofuml  magis- 
trate, the  latter  must  take  co^zance 
of  the  fact  without  its  being  pleaded. 
The  Queen,  v.  Ogilvy.  11th  Jan. 
1839.     1  Fulton,  364. 


2.  Indictment, 

16.  A  Persian  writing,  to  the  vali- 
dity of  which  delivery  is  not  essential, 
w^ill  be  held  to  be  mis-described  as  a 
deed  in  an  indictment  for  forgery  un- 
der the  Stat.  2d  Geo.  II.  c.  Oh,  Rex 
V.  Nundeeah  Begum  and  others.  5th 
July  1779.     Mor.  237. 

16.  If  an  indictment  for  forgery 
contain  two  counts,  the  one  for  forg- 
ing, the  other  for  uttering,  the  instru- 
ment must  be  set  out  in  both ;  other- 
wise, if  it  be  set  out  only  in  the  count 
for  forging,  and  tlie  prisoner  be  ac- 
quitted on  that  count,  and  convicted 


on  the  other,  judgment  will  be  arrested . 
The  King  v.  Shadiapen.  1st  May 
1800.    1  Str.  62. 

17.  In  this  case  Strange,  Recorder, 
thought  thalMt  was  not  necessarv  that 
the  instmment  should  be  set  out  ilk 
the  langut^e  in  which  it  was  written, 
but  that  it  would  be  sufficient  to  in^ 
sert  a  translation  by  the  Court  inter- 
preter.    1st  May  1800.     lb. 

18.  In  an  indictment  for  a  conspi- 
racy to  forge,  proof  of  other  similar 
frauds  by  the  prisoner  will  not  be  ad- 
mitted as  evidence  to  prove  the  one  in 
question.  The  King  v.  Reddy  Row 
and  Anunda  Row.  Jan.  Sessions 
1803.    2  Str.  4. 

19.  If  there  be  two  indictments 
against  a  man  for  the  same  ofifence, 
one  as  a  felony,  the  other  laid  as  a 
misdemeanour,  the  prosecutor  must 
elect  upon  which  he  wiU  proceed. 
The  King  v.  Reddy  Row  and  another. 
Jan.  Sessions  1809.    2  Str.  1. 

19  a.  A  statement  of  the  ownership 
of  a  ship  in  an  indictment  is  surplus- 
age where  the  jurisdiction  is  other- 
wise proved,  and  need  not  be  proved 
as  stated.  Anon.  10th  Dec  1813. 
East's  Notes,  Case  2. 

20.  It  is  discretionary  with  the 
Court  to  permit  the  Clerk  of  the 
Crown  to  attend  the  Grand  Jury  with 
any  of  the  original  proceedings  out  of 
his  office.  The  King  v.  Ramdhone 
Pattuck.  7th  March  1815.  CI.  Ad. 
R.  1829. 35.  The  King  Y.Kigtodhim 
Tagore.    7th  March  1816.    lb. 

21.  A  prisoner  was  found  guilty  of 
murder  on  board  a  ship  wmch  was 
said  to  be  the  property  of  Ay  R,  and 
C.  Counsel  on  behalf  of  the  prisoner 
moved  in  arrest  of  judgment,  on  tbe 
ground  that  it  was  proved  at  the  trial 
that  the  interest  of  A  in  the  vessel  haid 
ceased  previous  to  the  commission  of 
the  offi^nce,  and  that  the  ship  belonged 
to  the  remaining  two  partners.  The 
Court  stated  that  they  thought  the 
objection  good,  but  referred  the  case 
home.  The  sentence  was  afterwards 
commuted  to  transportation.  Rex  v. 
Appa.  1825.  Clarke's  Notes  on  the 
9th  Geo.  IV.  cap.  74.  note  14.  p.  73 
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21  a.  A  plea  to  an  indictment  for 
a  misdemeanour  by  a  native  of  Aroot, 
resident  at  Serroor,  in  the  dominions 
of  the  Peshwa,  to  tlie  Jurisdiction  of 
the  Recorder's  Court  of  Bombay^  was 
ey^rruled,  on  the  ground  that  it 
amounted  to  a  plea  of  the  general 
issue,  no  other  Court  of  competent 
jurisdiction  being  stated  for  the  trial 
of  the  offence.  JPooneakhoty  Moode- 
Uar  V.  The  King.  20th  Feb.  1835. 
3  Knapp,  348. 

22.  A  Hindu  merchant,  employed 
in  the  Commissariat  Department  of 
the  Bombay  army  in  camp  at  Serroor, 
within  the  territories  of  the  Peshwa, 
having  forged  a  receipt  upon  the  East- 
India  Company  for  charges  incurred 
in  the  public  service,  which  receipt 
was  transmitted  to  Bombay,  and  there 
entered  in  the  Commissariat  accounts, 
was  indicted  for  the  misdemeanour  in 
the  Recorder's  Court  at  Bombay. 
Held  by  the  Judicial  Committee,  that 
the  uttering  the  receipt  was  the  com- 
pletion of  tnc  offence,  and  that  there- 
fore the  indictment  was  well  laid  in 
Bombay.     lb. 

23.  Semble,  The  description  of  the 
Court  of  the  Recorder  of  Bombay  as 
the  Court  of  the  Honourable  the 
Recorder  of  Bombay  is  not  a  fatal 
yariance  in  an  indictment  for  a  misde- 
meanour within  the  jurisdiction,    lb. 

24.  Semble,  It  is  not  essential  to 
ayer  specially  that  a  receipt  is  a  re- 
ceipt for  money,  if  the  instrument  on 
the  face  of  it  purports  to  be  such,  and 
is  sufficiently  set  forth  in  the  indict- 
ment,    lb. 

25.  QtuBrCj  Whether  indictment 
for  assault  and  fabe  imprisonment 
will  lie  against  a  Sheriff's  officer,  who 
peaceably  obtained  entrance  by  the 
outer  door  in  execution  of  a  bailable 
writ,  and  after  having  been  forcibly 
ejected  without  having  made  the  ac- 
tual arrest,  obtained  assistance,  and 
entered  by  breaking  open  the  outer 
door  and  made  the  arrest  ?  Aga  Kur- 
boolie  Mahomed  and  otfiers  y.  The 
Queen.  17th  June  1843.  3  Moore 
Ind.  App.  164. 


3.  Jurisdiction, 
(a)  Ordinary. 

26.  Indictment  for  wilful  murder. 
Verbal  evidence  of  being  in  the  ser- 
vice or  employ  of  the  East-India 
Company  is  sufficient  to  prove  the 
jurisaiction.  Rex  y  Clarke.  Hyde's 
Notes.    6th  Dec.  1791.    Mor.  217. 

27.  An  alien-bom,  in  the  military 
service  of  the  East-I«dia  Company, 
indicted  for  an  offence  committed  in 
India,  beyond  the  provinces  of  Ben- 

1,  Behar,  and  Orissa,  under  the 
th  Geo.  III.  c.  57.  s.  29.,  was  held 
not  to  be  subject  to  the  jurisdiction 
of  the  Supreme  Court  (Dunkin,  J., 
dissent).  Rex.  v.  Francisco  Jose. 
Chamb.  Notes.  ISth  Dec.  1797. 
Mor.  218. 

28.  The  criminal  jurisdiction  of  the 
Court  cannot  be  founded  by  inference 
or  intendment.     lb. 

29.  Judgment  on  a  conviction  of 
manslaughter  was  arrested,  the  de- 
fendant being  a  German,  and  this 
though  he  was,  and  had  been  for 
many  years,  a  soldier  in  one  of  the 
King's  regiments,  doin^  duty  at  Se- 
cunderabad  when  the  homicide  was 
committed.  Rex.Y.  Schomberg.  4th 
Sess.  1815.    1  Str.  164,  note. 

30.  A  person  bom  in  wedlock  at 
Madras,  his  father  beins  a  German, 
and  his  mother  a  Scotchwoman,  was 
declared  by  the  Advocate  General  to 
be  a  British  subject,  and  amenable 
only  to  the  Supreme  Court ;  but  the 
ontis  probandi  as  to  his  birth  rests 
with  the  prisoner.  Case  of  Mande- 
viUe.  24th  Nov.  1821.  2  N.A. 
Rep.  111. 

31.  Upon  an  appeal  to  the  Privy 
Council,  it  was  held,  that  a  person  re- 
sident at  Benares,  and  nowise  per- 
sonally subject  to  the  general  juris- 
diction of  the  Supreme  Court,  is  sub- 
ject to  the  criminal  jurisdiction  of  such 
Court  in  respect  of  a  conspiracy  in  Cal- 
cutta, to  which  he  was  privy,  though 
he  himself  had  never  actually  been 
within  the  local  limits  of  the  juris- 
diction. Where,  therefore,  a  party  re- 
sident at  Benares  was  indicted  >vith 
others  before  the  Supreme  Court  for 
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a  conspiracy  in  procuring  the  prose- 
cutor to  be  arrested  in  a  fictitious 
action  at  law,  and  the  instructions  for 
the  arrest  were  proved  to  the  satisfac- 
tion of  the  jury  to  have  originated 
with  the  appellant,  it  was  held  by 
the  Judicial  Committee,  that  the 
offence  being  completed  within  the 
jurisdiction  of  the  Supreme  Court, 
that  Court  hOi  rightly  assumed  ju- 
risdiction over  the  parties  privy  to  it, 
though,  from  the  slight  nature  of  the 
evidence,  they  directed  a  new  trial. 
Janokee  Doss  v.  Rex,  on  the  pros,  of 
Binderbun.  5th  Dec.  1836.  Mor.  222. 
1  Moore,  67.  1  Moore  Ind.  App,  67. 

82.  The  Court  has  no  power  to 
remove  a  conviction  by  a  Zillah  Ma- 
gistrate of  a  British  subject  but  by 
the  53d  Geo.  III.  c.  155.  In  the 
matter  of  Pattle.  Nov.  1836.  1 
Fulton,  313. 

33.  Although  under  the  21st  Geo. 
III.  c.  70.  s.  24.  the  Court  has  no 
jurisdiction  to  entertain  a  civil  ac- 
tion for  false  imprisonment  against  a 
provincial  magistrate,  acting  in  his 
judicial  capacity,  it  seems  that  a 
criminal  prosecution  for  false  impri" 
sonment  against  a  provincial  magis- 
trate will  be  entertained  by  the  Su- 
preme Court.  The  Queen  v.  Ogilvy, 
Jan.  1839.     Mor.  181,  note. 


{h)  To  Grant  Criminal  Informa- 
tions. 

34.  The  Supreme  Court  has  the 
power  of  granting  criminal  informa- 
tions.^ Rex  V.  Cock.  Chamb.  Notes. 
25th  Mar.  1791.     Mor.  215. 

35.  It  was  held  that  the  Court  has 
power,  under  the  words  of  the  Char- 
ter and  the  several  Acts  of  Parlia- 
ment passed  relative   to  the  juris- 

1  By  the  Stat.  53d  Geo.  III.  c.  155.  s.  3. 
it  is  expressly  provided,  that  the  Advocate 
General  shall  be  empowered  to  exhibit  in- 
formations  in  the  Supreme  Courts  for  or  on 
behalf  of  the  Crown,  as  the  Attorney  Gene- 
ral in  England  is  by  law  authorised  to  do. 
Under  this  Statute  the  question  has  been 
raised,  whether  the  right  of  precedence  at 
the  bar  of  the  Court  can  be  claimed  by  the 
Advocate  General  virtute  qfficii ;  but  the 
question  has  never  been  determined. 


diction  of  the  Court,  to  grant  a  cri- 
minal information  out  of  Sessions. 
Rex  V.  Buckingham.  15th  Nov. 
1820.    East's  Notes.    Case  21. 

36.  Per  Puller,  C.  J.  "  Though 
a  power  is  given  by  the  Charter  to 
the  Judges  similar  to  that  possessed 
by  the  Court  of  K.  B.,  and  under 
which  it  can  grant  informations  and 
issue  certain  prerogative  writs,  such 
power  can  only  extend  to  those  places 
and  those  persons  imer  whom  ajuris' 
diction  had  been  prevumsl^  givenJ^ 
Rex  V.  OoculnatUh  MuUick.  22d 
April  1824.     Mor.  222,  note. 

37.  Dicta  of  Grey,  C.  J.  In 
shewing  cause  why  a  criminal  infor- 
mation should  not  issue  for  obstruct- 
ing the  execution  of  a  capias  ad  re- 
spondendum,  affidavits  cannot  be  re- 
ceived to  shew,  nor  can  it  be  argued, 
that  the  party  against  whom  the  writ 
was  directed  was  not  subject  to  the 
jurisdiction  of  the  Court  at  the  time 
the  writ  was  obtained ;  but  it  would 
be  necessary  to  prove  at  the  trial  that 
he  was  subject  to  the  jurisdiction. 
The  Supreme  Court  has  two  crimi- 
nal jurisdictions  in  respect  of  natives, 
one  under  Clause  XIX.  of  the  Char- 
ter as  a  Court  of  Oyer  and  Terminer, 
the  other  similar  to  the  Court  of  K.  B. 
in  England  in  respect  to  criminal  in- 
formations. As  a  Court  of  Oyer  and 
Terminer,  natives  could  only  be  tried 
for  offences  committed  by  them  with- 
in the  Mahratta  ditcA ;  but  the  Court 
has  power  to  grant  a  criminal  infor- 
mation against  any  person  whatsoever 
residing  within  the  Company's  tenri'- 
tories  (though  not  otherwise  subject 
to  the  jurisdiction),  in  those  cas^ 
in  which  the  Court  of  K.  B.  in  Eng- 
land would  grant  a  criminal  infor- 
mation i^inst  persons  residing  in 
England.  Rex  v.  Wright  and 
others.  19th  June  1827.  Sm.  R. 
117.    CI.  R.  1829.  330,    Mor.  5S2. 


(c)  Admiralty y  in  Crimes  Maritime* 

38.  It  was  held,  that  the  Court  had 
no  authority  to  try  persons  charged 
with  piracy  and  murder  on  the  high 
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seas ;  and  this  being  the  case,  the 
Court  approved  of  theGU)vemor-Ge- 
neral's  intention  to  issue  a  warrant, 
and  to  send  the  prisoners  to  England 
for  trial,  unless,  on  examination,  they 
coald  fully  answer  the  charges  made 
against  them.  Case  of  O'Donnell 
and  Maclarey.  Hyde's  Notes.  10th 
July  1782.     Mor.  212. 

S&.  But  this  case  is  contradicted 
by  a  dictum  of  Peel,  C.  J.  The  ju- 
risdiction of  the  Court  on  its  Admi- 
ralty side  is  co-extensive  with  the 
Court  in  England.^  Murray  v. 
Lmgford.  26th  Jan.  1843.  1  Ful- 
ton, 130. 

40.  Indictment  for  kidnapping  and 
selling  as  slaves.  The  defendant,  the 
captain  of  a  ship,  was  a  Dane  by 
birth,  but  had  resided  in  Calcutta  be- 
fore the  voyage,  and  his  wife  and  fa- 
mily resided  there  while  he  was  ab- 
sent  on  the  voyage.  The  ship  sailed 
under  British  colours.  The  slaves 
were  purchased  at  Chandemagore, 
and  sold  at  Ceylon,  and  the  defendant 
was  in  CItlcutta  when  he  gave  the  or- 
der to  purchase  them.  The  defen- 
dant was  held  to  be  subject  to  the 
jorisdiction.  Hew  v.  Horrehow, 
Chamb.  Notes.  5th  Aug.  1789. 
Mor.  213. 

41.  Indictment  for  an  assault  with 
intent  to  kill,  committed  at  sea.  It 
appears  that  the  Supreme  Court  has 
no  jurisdiction  to  try  for  murd&r 
where  the  wound  was  given  at  sea, 
and  the  death  happened  at  Prince  of 
Wales'  Island.  Rex  v.  Storey. 
Chamb.  Notes.  7th  Aug.  1797. 
Mor.  217. 

42.  Quarey  Whether  the  proof  of  a 
claim  for  head-money  is  to  be  made 
on  the  Admiralty  side  of  the  Supreme 
Court,  or  in  the  Vice-Admiralty 
Court?  and  whether  the   Supreme 


1  And  in  the  fly-leaf  of  one  of  the  volumes 
of  Sir  £.  H.  East's  Notes  it  is  stated  as  fol- 
lows: "  Sivah  was  convicted  and  executed  for 
piracy,  June  Sessions  1804.  Radiah  aliter 
oadiah,  convicted  of  larceny  on  an  indict- 
ment for  piracy  in  Dec.  1804,  on  board  a 
prow  belonging  to  subjects  of  the  King,  and 
transported  for  seven  years." 


Court  has  jurisdiction  to  hear  such 
proof  under  the  28th  Sec.  of  the 
Charter?  H.MJs  Ship  Andromache. 
3d  Term  1837.  1  Fulton,  71. 

43.  The  Supreme  Court  at  Cal- 
cutta has  no  jurisdiction  on  its  Admi- 
ralty side  to  try  aliens  for  robbery 
committed  on  the  high  seas  on  board 
an  alien  merchant  ship  in  which  they 
were  serving.  The  Kit^  v.  Agamsto 
de  las  Rets  and  others.  23d  Sept. 
1837.    2  Sm.  &  Ry.  App.  90. 

44.  The  Supreme  Court  of  Bombay 
has  jurisdiction  under  Act  XXXI.  of 
1838  to  try,  in  its  Admiralty  juris- 
diction, offences  committed  on  the 
high  seas  by  a  British  subject  In 
the  matter  of  AUoo  Parroo,  on  the 
Petition  of  his  Wives,  llih  June 
1846.     Perry's  Notes.     Case  16. 

(d)  With  regard  to  Appeals. 

45.  BytheCharter  of  Bombay,  the 
Supreme  Court  has  fiill  power  and  ab- 
solute authority  to  allow  or  deny  all  ap- 
peal in  criminsd  cases.  In  thematter of 
AllooParroo.  26th  June  1847.  MS. 
Notes  of  P.  C.  cases. 


5.  Bail. 

45  a.  Although  a  defendant  be 
convicted  of  a  misdemeanour,  and  the 
counsel  for  the  prosecution  insist  upon 
his  immediate  commitment,  the  Court 
has  a  discretionary  power  of  allowing 
him  to  continue  at  large  on  his  recog- 
nizances* The  King  v.  Reddy  Row 
and  anotlier.     1809.    2  Str.  6. 

45  b.  Where  the  bail  tendered  by  a 
defendant  indicted  for  a  misdemea- 
nour are  disapproved  of  by  the 
Clerk  of  the  Crown,  it  is  final,  and 
the  Supreme  Court  will  listen  to  no 
application  on  the  subject.  The 
Q,ueen  v.  Peer  Ally.  28th  Jan. 
1840.     Mor.  304. 


6.  Costs  on  the  Crown  side  of  tJie 
Court. 

46  c.  Costs  are  never  granted  upon 
a  motion  being  refused  on  the  Crown 
side.  Tlie  Queen  v.  Peer  Ally.  28th 
Jan.  1840.     Mor.  304. 
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7-  Jury  of  Matrons. 

45  d.  It  appears  that  a  jury  of  ma- 
trons, to  try  whetber  a  female  pri- 
soner sentenced  to  death  is  with  child, 
should  be  Christian  women.  Rex  v. 
Peggy.  Hyde's  Notes,  20th  Dec. 
1777.    Mor.  260. 


AA^^^^^^^^^^^^^^^^^^^ 


III.  In  the  Courts  of  the  Honour- 
able Company. 


1.  Abortion. 

46.  A  prisoner  (not  being  quick 
with  child)  was  convicted  of  destroy- 
ing 2L  foetus  in  her  womb  :  the  Court 
deemed  the  punishment  of  six  months' 
imprisonment,  which  she  had  under- 
gone, a  sufficient  punishment.  Oo- 
vemnient  y.Mt.Dhunkoomuree.  14th 
Aug.  1826.  2  N.  A.  Rep.  464.  — 
Leycester  &  Dorin. 

47.  It  is  irregular,  under  the  Court's 
Circular  Orders,  for  police  officers  to 
prosecute  an  inquiry  into  a  case  of 
abortion,  though  the  case  originated 
in  the  discovery  of  a  murdered  infant, 
the  one  case  having  no  connection 
with  the  other.     lb. 

48.  A  prisoner  was  charged  with 
procuring  abortion,  and  convicted  by 
the  futwas  of  causing  the  death  of 
her  infant  by  exposure.  The  Court 
held  this  to  be  a  conviction  of  a 
greater  offence  than  was  charged,  and 
essentially  distinct,  and  sentenced  her, 
for  procuring  abortion  only,  to  im- 
prisonment for  two  years.  Oovem- 
ment  v.  Mt.  Zynd.  12th  July  1827. 
3  N.  A.  Rep.  56.  —  Leycester  & 
Dorin. 


50.  The  death  of  a  child,  occa- 
sioned by  the  neglect  of  the  person  in 
charge  of  it,  subjects  such  person  to 
the  payment  ofDiyat,  as  incurred  by 
the  commission  of  KaO-i^kdim  mor 
kdmrba-khatdaj  or  homicide  by  mis- 
adventure.  The  Court,  however,  in 
this  case,  considering  the  prisoner 
guilty  of  the  murder  of  the  child, 
sentenced  her  to  imprisonment  for 
life.  Government  T.Mt.Beebun.  Slst 
March  1819.  1  N.  A.  Rep.  382.- 
Fendall  &  Rees. 

51.  A  prisoner  convicted  by  the 
law  officer  of  the  Court  of  KatU- 
khatday  in  accidentaUy  shooting  the 
deceased  whilst  firing  at  a  wild  hog, 
and  declared  liable  to  Diyat,  was 
acquitted  and  released  by  the  Court 
Government  v.  Rozario.  11th  Jan. 
1831.  4  N.  A.  Rep.  1.— Rattray  & 
Sealy. 


3.  Accomplice. 

52.  To  the  conviction  of  an  accom- 
plice in  a  case  of  affray,  it  Is  not  ne- 
cessary that  the  principal  should  be 
convicted.  Neeloo  Aduk  v.  Ooor 
Cowrah.  7th  Feb.  1827.  3  N.  A. 
Rep.  97. — Leycester. 


2.  Accidental  Somidde. 

49.  A  prisoner  convicted  of  homi- 
cide by  misadventure  by  the  law 
officer  of  the  Court,  was  released ; 
his  confession  that  he  killed  the  de- 
ceased at  night,  mistaking  him  for  a 
dog  or  a  jackall,  being  corroborated 
by  the  only  witness  in  the  case.  Mt. 
Rasoo  V.  Mohun  Lounda.  15th 
March  1821.  2  N.  A.  Rep.  67.  — 
Leycester. 


4,  Administering  Poisonous  or  Deb- 
terious  Drugs. 

53.  Administering  a  deleterious  drug 
(dhaturd),  to  the  effects  of  which 
the  death  of  the  deceased  is  to  be  at- 
tributed, not  coming  within  the  five- 
fold definition  of  culpable  homicide 
under  the  Muhammadan  law,  the  pri- 
soner was  declared  liable  to  discre- 
tionary punishment  by  Akubai^  and 
imprisoned  for  life.  Govemtnent  v. 
Mt.  Sookhoo.  24th  July  1800. 
1  N.  A.  Rep.  216.— Harington  k 
Fombelle. 

54.  The  Futwa  declared  that  the 
act  of  giving  poison  with  a  murderous 
intent  to  one  person,  by  means  of 
which  poison  a  third  person  is  unin- 
tentionally killed,  is  not,  by  Muham- 
madan law,  punishable  with  death. 
But    the    Nizamut    Adawlut    may 
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inflict  capital  punishment  under  the 
prorisions  of  CI.  1.  of  Sec.  10.  of 
Reg.  VIII.  of  1803  (Sec.  6.  of  Reg. 
VIII.  of  1799  for  the  Lower  Pro- 
vinces). Sentence,  death.  Govern- 
ment Y.Mt.  Indeea.  20th  Dec.  1813. 
1  N.  A.  Rep.  287.  —  Fombelle  & 
Rees. 

55.  A  prisoner  convicted  by  the 
Commissioner  of  robbery  and  admi- 
nistering noxious  drugs,  and  sen- 
tenced to  thirty-nine  rattans  and  four- 
teen years'  imprisonment,  with  labour. 
The  Court,  considering  the  crime 
proved  against  the  prisoner  to  amount 
to  robbery  attended  with  an  attempt 
to  poison,  and  that,  in  that  case,  the 
Commissioner  was  not  competent  to 
pass  any  other  sentence  than  that 
prescribed  by  CI.  4  of  Sec.  8.  of  Reg. 
XVII.  of  1817,  viz.  imprisonment  in 
transportation  for  life,  annulled  his 
order  as  irregular ;  but  being  of  opi- 
nion that  thirty-nine  rattans  and  four- 
teen years'  imprisonment  with  la- 
boor  was  an  adequate  punishment 
in  the  present  instance,  a  sentence  to 
that  efirect  was  passed.  Oovemment 
V.  Xishen  Singh.  17th  May  1830. 
3  N.  A.  Rep.  333.— Ross  &  Rattray. 


6.  Adultery, 

56.  By  the  Muhammadan  law, 
persons  who  harbour  adulterers  are 
liable  to  Akubat.  Oooroopershaud 
Cawora  v.  Ramsoonder  and  others. 
11th  Sept  1820.  2  N.  A.  R«p.  42. 
— C.  Smith  &  Goad. 

57.  A  prisoner  was  acquitted  of  the 
charge  of  rape,  but  convicted  of  the 
minor  offence  of  adultery,  and  pu- 
nished for  the  same  as  an  offence 
cantra  bonon  mores,  and  sentenced  to 
imprisonment  for  one  year,  with  la- 
bour. Mt.  Jooee  v.  Bungsee  Baooree. 
10th  Feb.  1824.  2  N.  A.  Rep.  317. 
— C.  Smith  &  J.  Shakespear. 

58.  According  to  the  intent  and 
spirit  of  CI.  4.  of  Sec.  6.  of  Reg. 
X  VII.  of  1817,  it  is  equally  requisite 


*  This  doctrine  is  superseded  by  the  de- 
cision in  FL  60. 


that,  in  charges  of  adultery,  the  hus- 
band should  appear  as  the  prosecutor, 
whether  the  person  charged  be  the 
adulterer  or  adulteress.  Government 
V.  Panchoo  and  otiiers.  27th  Sept. 
1825.  2  N.  A.  Rep.  421.— C.  Smith 
&  H.  Shakespear. 

59.  A  complaint  having  been  pre- 
ferred to  a  magistrate  by  an  indivi- 
dual against  another  untter  Reg.  VII. 
of  1819  for  enticing  away  his  wife, 
with  ornaments;  the  magistrate,  in- 
stead of  trying  the  complaint,  pro- 
ceeded to  commit  the  prisoners  on  a 
charge  of  adultery.  The  Nizamut 
Adawlut  quashed  the  proceedings 
on  the  trial,  in  consequence  of  such 
irregular  commitment,  and  because 
the  charge  had  not  been  preferred 
by  the  husband.  Bhowanee  v.  Sheo 
Singh  and  another,  30th  Aug.  1828. 
3  N.  A.  Rep.  177.  —  Leycester  & 
Tumbull. 

60.  The  Court  held,  that  in  a  trial 
for  rape  the  prisoner  cannot  be  con- 
victed of  adultery,  thus  superseding 
the  precedent  in  the  case  of  Bungsee 
Baooree,  PL  56.  Government  v.  Sir- 
dar Shookul  and  another,  16th  Aug. 
1839.  5  N.  A.  Rep.  140.— Rattray 
k  Reid. 


6.  Affray. 

61.  The  Muhammadan  law  makes 
a  distinction  between  him  who  is 
proved  to  have  struck  the  deceased 
in  an  affray,  and  those  present  aiding 
and  abetting.  The  Nizamut  Adaw- 
lut considered  all  present  equally  cul- 
pable, and  sentenced  them  accord- 
ingly to  imprisonment  for  five  years. 
Mt.  Soondree  v.  Rajoo  Gaynee  and 
others.  30th  April  1814.  1  N.  A. 
Rep.  299. — Colebrooke  &  Fombelle. 

62.  Resistance  shewn  by  a  iarmer 
to  persons  legally  authorized  to  dis- 
train his  effects,  was  held  to  be  a  cri- 
minal act,  and  punishable  with  impri- 
sonment, notwithstanding  the  distress 
may  have  been  levied  in  an  irregular 
manner ;  the  farmer  having  it  always 
in  his  power  to  obtain  redress  by  ap- 

I  plication  to  a  couit  of  justice.  Iluree 
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Pershaud  Mujmooadar  and  otiiers 
V.  Kifayut  Mundul  atid  others,  4th 
Oct.  1814.  1 N.  A.  Rep.  302.— Fom- 
belle  &  Rees. 

63.  It  is  no  ground  for  a  total  re- 
mission of  sentence  that  a  party  en- 
gaged in  an  affray  was  not  the  ag- 
gressing party ;  though  the  Nizaniut 
Adawlut  in  awarding  punishment 
may  admit  tfib  circumstance  to  ope- 
rate in  mitigation.  Sentence,  two 
years'  imprisonment.  Limngstone 
and  another  v.  Umroodh  Thakoor 
and  others.  Ist  Nov.  1824.  2  N. 
A.  Rep.  339.— C.  Smith  &  Martin. 

64.  Affray  attended  with  the  mur- 
der of  a  slave.  The  price  of  the  slave 
was  declared  to  be  due  from  the  Ahila 
of  the  principal  offender,  and  himself 
liable  to  Akubat,  and  the  aiders  and 
abettors  to  Tazir,  Mahomed  Ahber 
V.  Hussein  All  and  others,  5th  April 
1825.   2  N.  A.  Rep.  381.~  C.  Smith. 

65.  The  prisoner  having  been  con- 
victed of  affray,  for  which  a  prisoner 
formerly  tried  was  sentenced  by  the 
Nizamut  Adawlut  to  thirty  corahs 
and  fourteen  years'  imprisonment,  the 
Judge  of  Circuit  proposed  to  sen- 
tence him  to  the  same  punishment; 
but  the  Court,  deeming  the  prisoner 
entitled  to  the  benefit  of  Sec.  7.  of 
Ree.  XII.  of  1825,  sent  back  the 
trial  for  the  Judge  to  pass  sentence. 
Government  v.  KoosJiee  Mai.  7th 
March  1828.  3  N.  A.  Rep.  107.— 
Leycester  &  Sealy. 

66.  On  a  conviction  of  affray,  at- 
tended with  wounding,  the  Court, 
adverting  to  the  respectability  of  one 
of  the  ringleaders,  remitted  imprison- 
ment, and  sentenced  the  parties  to  pay 
fines  according  to  their  respective 
degrees  of  guilt.  Govemvient  v. 
Momin  and  others,  2d  May  1828. 
3  N.  A.  Rep.  141. — Sealy  &  Rattray. 

67.  Held,  that  the  discrepancy  of 
the  evidence  of  the  parties  in  an  af- 
fray affords  no  ground  for  the  ac- 
quittal of  those  charged :  credit  must 
be  given  to  that  which  appeare  best 
supported  by  the  circumstances  of 
the  case.  Sentence,  imprisonment 
for  five  years.     Rowsun  Pardhun  v. 


Ruggoo  Dhobey  and  others.  22d 
Api-il  1829.  3  N.  A.  Rep,  221.— 
Leycester  &  Rattray. 

68.  The  evidence  for  the  prosecu- 
tion went  to  prove  that  the  brother  of 
one  of  the  prosecutors  had  been  mur- 
dered by  the  prisoners ;  but  the  sur- 
geon reporting  that  death  had  been 
occasioned  by  submersion,  and  that 
the  deceased  had  been  long  blind,  the 
prisoners  were  convicted  of  affray 
attended  with  the  wounding  of  one  of 
the  prosecutors,  and  sentenced  accord- 
ingly. Ramjewun  Raee  and  others 
V.  RuUabee  Kotal  and  others,  28th 
Aug.  1829.  3  N.  A.  Rep.  273.  - 
Rattray  &  TumbulL 

69.  In  a  case  where  an  affray  was 
the  consequence  of  an  attachment  of 
property  made  by  a  peon  under  the 
order  of  a  Moonsiff,  the  Court  held, 
that  the  officer  serving  the  process  is 
not  necessarily  bound  to  exhibit  the 
warrant  upon  which  he  acted,  if  no 
demand  be  made  to  such  effect.  AIo- 
poo  V.  Hamood  and  others.  3l8t 
Auff.1833.  4  N.  A.  Rep.  251.— H. 
Shakespear,  Rattray,  &  Walpole. 

70.  In  a  case  of  affray,  in  which  a 
reference  was  made  to  the  Nizamut 
Adawlut  under  the  provisions  of  Sec 
3.  of  Reff.  II.  of  1823,  for  mitigation, 
in  regard  to  one  party,  of  the  mini- 
mum punishment  which  the  Session 
Judge  is  competent  to  pass  under 
Sec.  2.  of  that  Regulation;  it  was 
held,  that  the  affray  was  not  one  of 
the  nature  contemplated  by  Re^.  IL 
of  1823,  as  explained  by  Reg.  VI.  of 
1828,  and  would  have  returned  the 
case  to  be  disposed  of  by  the  Session 
Judge.  But  an  appeal  having  been 
lodged,  the  Court  disposed  of  the  trial 
in  regard  to  one  party,  by  directing 
their  acquittal,  and  instructed  the  Ses- 
sion Judge  to  pass  sentence  on  the 
rest  of  the  prisoners.  Oovemment  v. 
Durpnarain  Christian  and  others  and 
Rajchunder  and  others.  8th  Sept 
1837.  5  N.  A.  Rep.  73.— Harding 
&  Hutchinson. 


7.  Appeals. 
71.  Sec.  6.  of  Reg.  IIL  of  1821  is 
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construed  as  intended  to  limit  the  pe- 
riod of  appeal^  nierely  as  relates  to 
appellants,  without  restricting  the  dis- 
cretionary authority  of  supervision 
possessed  by  the  Superior  Courts. 
Oovemment  v.  Himmut  and  another, 
10th  Dec.  1822.  2  N.  A.  Rep.  221. 
72.  Held,  that  it  is  not  necessary 
for  a  Court  of  Circuit  to  furnish  a 
magistrate  with  a  copy  of  a  petition 
of  appeal  against  his  proceedings, 
though  a  copy  of  the  order  passed  in 
app^  should  be  furnished.     lb. 


8.  Arson. 

73,  The  Futwa  of  the  Circuit  Court 
found  that  the  prisoner  set  fire  to  his 
own  house,  but  declared  him  liable  to 
no  punishment  as  he  warned  the  peo- 
ple to  remove  their  goods,  so  that  no 
injury  occurred  to  any  one.  The 
Circuit  Judge,  however,  convicted 
him  of  arson,  and  sentenced  him  to 
be  imprisoned  for  one  year  without 
labour  or  irons.  The  Court,  calling 
for  the  case,  annulled  the  sentence  as 
illegal,  as  the  Circuit  Judge  differing 
from  his  law  officer  could  not  pass 
sentence;  but,  convicting  the  prisoner 
of  the  crime  charged,  sentenced  him 
to  the  same  punishment.  Oovem- 
ment Y.  Nundee.  30th  April  1829. 
3  N.  A.  Rep.  231.— Leycester  k 
Tumboll. 

9.  Assault. 

74l.  a  Barhanddz,  in  a  quarrel 
with  the  Ddroghah^  fetched  his  blun- 
derbuss (not  proved  to  be  loaded) 
with  which  he  threatened  to  shoot 
him-  The  Court,  deeming  him  gUilty 
of  violent  and  insubordinate  behaviour 
towards  his  superior  officer,  and  not 
being  satisfied  that  his  intent  was 
murderous,  sentenced  him  to  be  im- 
prisooed  without  labour  or  irons  for 
six  months.  Government  v.  Tegh  AU 
Khan.  4th  June  1825.  2  N.  A. 
Rep.  402.— C.  Smith  &  Sealy. 

75.  A /amo^arofa  battalion,  eight 
sepoys,  and  a  peon,  having  been  con- 
victed by  the  law  officer  of  assaulting 
the  dwelling-house  of  a  Zaminddr, 


wounding  him  and  another  with  mus- 
ket balls,  and  severely  beating  a  third 
person  with  clubs,  the  Circuit  Judge 
concurred  in  the  conviction,  but  re- 
ferred the  trial  to  the  Nizamut  Adaw- 
lut  on  a  doubt  whether  the  sepoys 
were  not  justified,  they  having  acted 
under  the  orders  of  the  Jamcuiar,  their 
superior  officer.  The  Court  returned 
the  proceedings,  inforgpiing  the  Cir- 
cuit Judge,  that  though  the  fiict  noted 
might  operate  in  mitigation  of  punish- 
ment, it  could  not  justify  a  gross  in- 
fraction of  the  peace,  where  the  crimi- 
nality was  obvious,  and  directed  him 
to  pass  sentence.  Bhowanny  Per- 
shaud  and  another  v.  Moonomur  and 
others.  28th  April  1828.  3  N.  A. 
Rep.  128. — Leycester  &  TumbuU. 

76.  A  prisoner  was  convicted  of 
attempting  to  stab  the  magistrate 
with  a  dagger,  and  sentenced  by  the 
Circuit  Judge  to  imprisonment  for 
five  years ;  but  the  Judge  referring 
the  case  for  enhancement  of  punish, 
ment,  the  Court  confirmed  the  sen- 
tence, with  reference  to  the  illegal  act 
of  disarming  the  prisoner  of  his  wea- 
pons, which  had  been  ordered  by  the 
magistrate,  and  caused  the  attempt. 
Government  v.  Fyzoollah  Khan. 
24th  Oct  1828.  3  N.  A.  Rep.  196. 
— Leycester  &  Rattray. 

77.  The  prisoners  were  convicted 
and  sentenced  by  the  Commissioner 
to  five  years'  imprisonment  for  an 
aggravated  aHault,  attended  with 
woundine,  plundering,  and  abduction, 
but  acquitted  by  the  I^izamut  Adaw- 
lut  on  a  revision  of  the  proceedings ; 
the  Court,  with  reference  to  the  im- 
probable nature  of  the  charge,  and 
the  discrepancies  in  the  depositions  of 
some  of  the  witnesses,  deeming  the 
evidence  insufficient  for  conviction. 
Ahbur  Alt  V.  Mohun  Chunder  Bat- 
toorjeah  and  another.  12th  June 
1831.  4  N.  A.  Rep.  41.— Ross  & 
Tumbull. 


10.  Bail. 

78.  When  a  prisoner  on  bail  has 
not  been  apprehended  until  some  time 
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after  the  date  of  the  sentence,  a  spe- 
cial report  should .  be  made  to  the 
NizamutAdawlut,  through  the  Court 
of  Circuit,  for  their  orders,  as  to  the 
date  from  which  the  sentence  should 
commence.  Moopun  Mai  v.  Juqlall 
and  others.  6th  July  1827.  3  Jf .  A. 
Rep.  49. 

79.  At  the  termination  of  a  trial  by 
a  Session  Ju^e,  the  Commissioner  of 
Circuit  is  not  competent,  under  any 
circumstances,  to  direct  that  the  pri- 
soner shall  be  held  to  bail  pending 
the  reference  to  the  Nizamut  Adaw- 
lut.  But  the  Session  Judge,  under 
Sees.  5.  and  6.  of  Reg.  VII.  of  1831, 
possessing  the  same  powers  in  the 
trial  of  commitments  to  his  Court  as 
had  been  confided  to  the  Commis- 
sioner before  that  enactment,  is  com- 
petent to  pass  that  order.  Govern- 
ment V.  Alexander.  26th  Nov.  1834. 
4  N.  A.  Rep.  332.  —  H.  Shakespear 
&  Rattray. 

11.  Burglary. 

80.  The  prisoners  were  convicted  of 
burglary  with  wounding,  having  been 
detected  in  the  act  of  undermining  the 
wall  of  a  dwelling-house  at  night 
before  they  had  eifected  an  entry,  and 
one  of  them  having  wounded  the  per- 
son who  apprehended  him.  Sentence, 
thirty-nine  korahs  and  imprisonment 
in  banishment  for  fourteen  years. 
Mirza  Badul  Beg  ^%d  another  v. 
Choonee  Caundoo  afia  another.  30th 
July  1812.  1  N.  A.  Rep.  243.— 
Burgess  Sc  Rees. 

81.  If  a  thief  break  through  the 
wall  of  a  house,  and,  entering  therein, 
take  the  property  of  another,  and  de- 
liver it  to  an  accomplice  standing  at 
the  entrance  of  the  breach,  the  speci- 
fic penalty  of  ffa<i<i  prescribed  by  the 
Muhammadan  law  for  larceny  wiUiout 
open  violence  (Sarakah-isogra)  is  not 
incurred  by  either  of  the  parties.  Sen- 
tence, twenty-five  korahs  and  impri- 
sonment in  banishment  for  fourteen 
years.  Poorun  v.  3Iunghraw  and 
another.  6th  Feb.  1813.  1  N.  A. 
Rep.  250.— -Fombelle  &  Rees. 

82.  Entering  a  dwelling-house  with 


intent  to  rob,  by  lifting  a  door  ofi*  its 
hinges,  is  bui^lary  agreeably  to  the 
provisions  of  CI.  2.  of  Sec.  2.  of  Reg. 
I.  of  1811 ;  also,  an  entry  by  loosening 
and  lifting  a  chopper  or  straw  thatch 
of  a  house ;  but  not  an  entry  by  a 
door  left  open,  or  by  climbmg  over  an 
outer  wall,  unless  followed  by  a  bur- 
glarious entry  into  the  house.  Beha- 
ree  Sahoo  v.  OungaBishen.  19th 
June  1813.  1  N.  A.  Rep.  270.  — 
Colebrooke  &  Fombelle. 

83.  The  prisoners  were  convicted 
of  breaking  into  a  cow-house  which 
adjoined  a  dwelling-house,  and  was 
situated  in  the  same  enclosure,  and 
stealing  cattle  from  the  same.  This 
was  held  not  to  be  burglary  as  defined 
in  CI.  2.  of  Sec.  2.  of  Reg.  I.  of  1811. 
Sentence,  twenty  stripes  and  imprison- 
ment for  seven  years.  Bazeed  v.  Shee- 
hratoo  and  others.  13th  Dec.  1813. 
1  N.  A.  Rep.  286.— Fombelle  &  Rees. 

84.  In  trials  for  burglary  attended 
with  violence  by  a  gang  of  more  than 
three  armed  persons,  it  should  alwavs 
be  specified  in  the  charge,  whether  the 
violence  was  simultaneous  with,  or 
subsequent  to,  the  entry;  as  in  the 
former  case  the  crime  is  that  of  Bar 
coity,  as  defined  in  CI.  1.  of  Sec.  3. 
of  Reg.  LIII.  of  1803.  Mt.  Chumpa 
Y.  MuddenJena.  22d  Aug.  1829.  8 
N.  A.  Rep.  271.— Leycester  &  Ross. 

85.  Of  several  prisoners.  No.  1 
was  convicted  of  burglary  and  theft 
in  the  prosecutor's  house,  and  taking 
the  prosecutor's  daughter  out  of  the 
house,  and,  after  taking  her  onia- 
ments,  throwing  her  down  in  a  ga^ 
den,  and  thereby  endangering  her  life; 
No.  2,  of  receiving  part  of  me  stolen 
property,  knowing  it  to  have  been 
stolen  5  No.  3,  of  privity  to  the  theft; 
and  No.  4,  acquitted.  With  reference 
to  a  doubt  of  the  Session  Judge,  he 
was  informed  that  this  being  a  case 
of  burglary,  attended  with  corporal 
injury  m  such  a  degree  as  to  endanger 
life,  was  necessarily  referrible  under 
CI.  4.  of  Sec.  8.  of  Reg.  XVII.  of 
1817.*     Sentence,   No.  1,  imprison- 


Modified  by  Sec.  2.  of  Reg.  XV.  of  1825. 
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ment  for  ten  years ;  No.  2,  for  seven 
years;  No-  3,  for  three  years;  all  with 
labour  in  irons.  Jyehishen  Mektee 
T.  Needkee  MuUick  and  others.  15th 
March  1834.  4  N.  A.  Rep.  284.— 
U.  Shakespear. 

86.  Two  prisoners  burglariously 
entered  the  house  of  a  person  and 
stole  his  property  :  the  owner  of  the 
house  awoke,  and,  pursuing  the 
thieves,  met  hie  death  at  the  hand  of 
one,  who,  on  conviction,  was  sentenced 
to  suffer  death.  Sentence,  No.  1, 
death,  and  No.  2,  imprisonment  with 
hard  labour  for  fourteen  years.  Mu 
Gadle  v.  Pohoo  Khorva  and  another. 
13th  June  1836.  5  N.  A.  Rep.  23. 
— Halhed  &  D.  C.  Smyth. 


12.  Childstealing. 

87.  Prisoners  charged  with  stealing 
a  child,  of  whom  no  trace  could  after- 
wards be  discovered,  were  declared  by 
the  law  officers  to  be  liable  to  impri- 
sonment until  they  restored  the  miss- 
ing child;  but  the  Nizamut  Adaw- 
lot  9entenced  them  to  a  definite  pe- 
riod of  imprisonment,  there  being 
no  reason  to  suppose  that  the  child 
bad  been  murdered.  Khutela  v. 
Mu  Munna  and  others.  5th  March 
1821.  2  N.  A.  Rep.  66.— C.  Smith 
&  Ooad. 

88.  The  Circuit  Judge  referred  the 
tiial  of  the  prisoner,  whom  he  con- 
victed of  inveigling  away  a  girl  of 
about  six  years  of  age,  because  he 
doubted  his  competency  to  sentence 
him  to  a  specific  punishment  of  four 
years,  and  to  a  further  period  of  three 
years,  conditional  on  his  giving  such 
information  as  might  lead  to  the  re- 
covery of  the  missing  rirl.  The 
Court,  being  of  opinion  that  it  was 
competent  to  the  Circuit  Judge  to 
pass  the  proposed  sentence,  returned 
the  trial  to  nim,  with  directions  to 
dispose  of  it  in  the  usual  manner. 
Oovemment  v.  Dursun.  31st  Jan. 
1826.  2  N.  A  Rep.  447.— C.  Smith 
ic  Dorin. 


13.  Coin,  counterfeiting  the. 

89.  To  a  conviction  of  forgery  it  is 
not  necessary  that  the  coins  forged 
should  be  base  metal,  or  that  the  imi- 
tation be  of  a  coin  which  is  a  legal 
tender,  provided  it  be  current  among 
the  natives.  Sentence,  imprisonment 
for  three  years  with  labour  and  irons. 
Oovemment  v.  Phvdalee  and  ano' 
ther.  23d  May  1822.  ^  N.  A.  Rep. 
177.— C.  Smith  &  J.  Shakespear, 

90.  A  prisoner  was  charged  with  pos- 
sessing counterfeit  coin,  and  acquitted, 
it  being  held  that  the  provisions  of  Sec. 
11.  of  Reg.  XVII.  of  1817  are  not  ap- 
plicable  to  a  carrier  of  counterfeit  coin 
for  another,  it  being  presumed  he  was 
ignorant  of  their  nature.  Qovemr 
ment  v.  Chopa  Aheer.  16th  July 
1827.  3  N.  A.  Rep.  58.— Leyces- 
ter  &  Dorin. 

91.  To  establish  the  charge  of  coun- 
terfeiting coin,  it  is  not  necessary  that 
the  criminal  should  be  detected  in  the 
act  of  forgery.  The  prisoner  was 
convicted  of  having  in  his  possession 
counterfeit  pice,  and  an  earthen 
mould,  with  other  implements  for 
fabricating  the  same,  under  circum- 
stances indicating  that  the  latter  had 
been  recently  used  in  forging  spurious 
pice,  and  he  was  sentenced  to  impri- 
sonment for  two  years  with  labour  in 
irons.  Oovemment  y.HassunBuksh. 
31st  Oct.  1831.  4  N.  A.  R«p.  95.— 
Ross  &  TumbuU. 

92.  A  prisoner  was  convicted  of 
forging  coin,  and  recommended  by 
the  Commissioner  as  a  proper  object 
of  mercy,  be  being  seventy-two  years 
old,  and  of  weak  intellect,  and  pos- 
sibly the  dupe  of  other  scheming  re- 
lations, who  escaped,  with  an  opinion 
that  imprisonment  for  six  months 
would  answer  the  ends  of  justice. 
The  Court  held,  that  age  and  infir- 
mity were  insufficient  grounds  for 
mitigation  to  the  extent  proposed,  but 
reduced  the  sentence  from  seven  years, 
to  three  years'  imprisonment  without 
labour  or  irons.  Oovemment  v. 
Radhakant  Kam^ar.  1 0th  Sept.  1832. 
4  N.  A.  Rep.  174.— H.  Shakespear 
&  Rattray. 
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93.  Held,  that  haying  in  posses- 
sion instruments  of  coinings  with  the 
intent  to  forge  the  current  coin',  is  a 
punishable  offence.  The  prisoners 
were  convicted  of  this  offence,  and 
No.  1  being  an  old  offender  was  sen- 
tenced to  a  more  severe  punishment 
than  the  others.  Sentence,  No.  1, 
imprisonment  with  labour  and  irons 
for  seven  y^ars ;  Nos.  2  and  3  for 
three  years  without  labour  or  irons^ 
and  a  fine  of  Rs.  50  each,  com- 
mutable  to  labour.  Government 
Y.Pran  Kamar  and  others.  24th 
April  1840.  6  N.  A.  Rep.  171.— 
Reid. 


14.  CommitmenU 

94.  A  charge  of  corruption  made 
before  a  magistrate  not  naving  been 
established,  the  magistrate  is  autho- 
rized to  commit  the  accuser  to  take 
his  trial  for  perjury  at  the  instance  of 
the  party  accused,  should  he  find  suf- 
ficient grounds  for  so  doing.  And 
the  commitment  is  not  illegal,  though 
made  pending  an  appeal  from  the  de- 
cision of  the  magistrate,  preferred  by 
the  original  accuser  to  tne  Court  of 
Circuit.  With  a  view,  however,  to 
avoid  conflicting  decisions,  it  was 
considered  advisable  to  postpone  the 
trial  for  perjury,  until  tne  appealed 
case  was  disposed  of;  the  question  of 
the  prisoner's  being  innocent  or  guilty 
of  the  alleged  perjury  resting  on  the 
truth  or  falsehood  of  the  original 
charge.  Byjnauth  v.  Hingoo  Laul 
and  another.  16th  May  1813.  IN. 
A.  Rep.  263. 

95.  A  magistrate  is  authorized  to 
commit  all  parties  in  a  fatal  duel,  to 
take  their  trial  for  murder ;  and  it  is 
not  requisite  to  authorize  the  com- 
mitment, that  a  case  should  be  made 
by  a  private  prosecutor.  Oovem- 
ment  v.  Beaufort  and  others.  7th 
Aug.  1813.  1  N.  A.  Rep.  277.— 
Colebrooke,  Fombelle,  &  Stuart. 

96.  The  prisoner  having  admitted 
before  the  Maulavi  that  he  had  per- 
jured himself  in  the  Court  of  the  Re- 
gister, was  sent  by  the  Maulavi  to 


the  magistrate,  and  committed  by  the 
latter  officer  to  stand  his  trial  for  per- 
jury. Held,that  the  proceeding  was 
irregular,  and  that  the  commitment 
should  have  been  made  at  the  in- 
stance of  the  Court  in  which  the  per- 
juiy  was  committed.  The  proceed- 
ings of  the  Circuit  Court  were  an- 
nulled,  and  the  prisoner  held  to  bail 
to  answer  the  charge  of  perjury,  if 
brought  before  the  Judge  on  any  re- 
port which  the  Register  might  make 
to  him  in  conformity  wiSi  CI.  2. 
of  Sec.  14.  of  Reg.  XVII.  of  1817. 
Government  v.  RamjeeRai.  3d  Oct 
1822.  2  N.  A.  Rep.  208.— Gk)ad  & 
Dorin. 

97.  It  is  not  competent  to  a  ma- 
gistrate,  without  reference  to  the  Ni- 
zamut  Adawlut,  to  commit  indi?i- 
duals  to  take  their  trial,  for  whom  he 
had  obtained  a  conditional  pardon 
from  that  Court ;  but  he  having  done 
so,  it  is  competent  to  the  Judge  of 
Circuit  to  renew  the  offer  of  pardon. 
Mt.  Panes  v.  Urjo&n  Bismol  and 
others.  17th  Sept.  1823.  2  N.  A. 
Rep.  289. — C.  Smith,  Leycester,  & 
J.  Shakespear. 

98.  When  one  prisoner  is  commit- 
ted for  trial,  all  implicated  in  the 
same  case  should  be  committed  also. 
Punchunia  v.  Bowhit.  24th  May 
1824.  2  N.  A.  Rep.  39a— C.  Smiti 
&  Sealy. 

99.  The  Court,  having  annulled 
the  proceedings  on  a  trial,  in  conse- 
quence of  its  having  been  held  with- 
out the  previous  permission  of  Go- 
vernment for  the  commitment  (the 
offence  having  been  committed  in  a 
foreign  territory),  and  ordered  there- 
commitment  after  the  necessary  pe^ 
mission  had  been  obtained,  did  not 
deem  it  necessary  to  direct  that  those 
persons  should  be  re-committed 
against  whom  there  was  no  sufficient 
evidence,  and  who  would  have  been 
acquitted  had  the  trial  been  \&gs!i. 
ChynsoohhY.  Umra  Lodh  and  others. 
18th  May  1826.  2  N.  A.  Rep.  393. 
— C.  Smith  &  Sealy. 

100.  In  a  case  of  theft  attended 
with  murder,  the  magistrate  commit- 
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ted  one  of  the  persons  concerned  on 
the  simple  chaise  of  theft,  absolving 
him  from  participation  in  the  murder; 
and  in  another  case  of  theft  attended 
with  burglary,  committed  on  the  same 
night,  in  which  the  same  individual 
was  concerned,  he  made  no  commit- 
ment, but  appended  his  proceedings 
to  the  former  case.  The  Court,  deem- 
ing the  whole  of  these  proceedings  ir- 
r^nlar,  quashed  them ;  and  directed 
that  the  prisoner  should  be  committed 
on  the  whole  of  the  first,  and  also  on 
'the  second  charge.  They  also  in- 
formed the  Circuit  Judge  that  he 
shonld  have  quashed  the  commitment, 
with  the  concurrence  of  one  of  his 
colleagues.  Bkowanee  v.  lUahya, 
3d  June  1826.  2  N.  A.  Rep.  457.— 
Leycester  &  Ross. 

101.  The  Court  ruled  that  a  ma- 
gistrate cannot  commit  on  a  charge  of 
"  Murder  while  in  a  state  of  insanity;" 
the  wording  of  the  commitment  being 
erroneQus  and  absurd,  taken  as  a  cri- 
minal charge,  and  the  magistrate  not 
being  competent  to  determine  the 
question  or  sanity  or  othervnse.  Oo- 
vemment  v.  KuUoo.  19th  July  1 827. 
3  N.  A.  Rep.  60. — C.  Smith  &  Dorin. 

102.  A  single  Judge  of  Circuit 
having  directea  the  commitment  of  an 
individual  who  had  been  released  by 
the  mi^rttrate,  he  being  incompetent 
to  pass  such  an  order  without  the  con- 
currence of  one  of  his  colleagues,  the 
majority  of  the  Nizamut  Adawlut 
were  of  opinion  that  they  could  not 
confirm  this  irregular  order,  and  an- 
nulled it  accordingly.  A  Session 
Judge  possessing  the  fiill  power  here- 
tofore vested  in  the  Court  of  Circuit 
collectively,  may  pass  an  order  for 
commitment.  Mudnree  v.  Kullooa, 
31st  May  1827.  3  N.  A.  Rep.  78.— 
Leycester,  Sealy,  &  Dorin. 

103.  Held,  that  a  single  Judge  of 
Circuit  is  not  competent  to  direct  the 
r^-apprehension  and  commitment  of  a 
prisoner  who  had  been  discharged  by 
the  magistrate,  unless  on  new  and 
distinct  grounds ;  and  a  trial  which 
had  thus  irregularly  originated,  was 
quashed  by  uie  Nizamut  Adawlut. 

Vol.  I. 


Sahib  Lai  v.  Sumbhoo  Deb,  27th 
March  1828.  3  N.  A.  Rep.  120.— 
Leycester  &  Sealy. 

104.  A  complaint  having  been  pre- 
ferred to  a  magistrate  by*  an  indivi-* 
dual,  under  Reg.  VII.  of  1819,  for  en- 
ticing away  his  wife  with  her  orna- 
ments, the  magistrate  was  not  com- 
petent to  commit  for  adultery;  and 
the  Nizamut  Adawlut  fjuashed  a  trial 
held  in  consequence  of  such  commit- 
ment. WioTvanee  v.  Sheo  Singh  and 
anothej'.  30th  Aug.  1829.  3  N.  A. 
Rep.  177. — Leycester  &  Tumbull. 

105.  A  commitment  by  a  magi- 
strate for  forgery  and  perjury  in  a  civil 
suit,  without  reference  to  the  Civil 
Court,  was  declared  illegal  and  void  ; 
the  provisions  of  Reg.  III.  of  1801 
being  considered  applicable  to  charges 
of  forgery  preferred  by  parties  in  civil 
suits  against  their  opponents.  6a- 
vemment  v.  Dungsee  Dhur  Chow- 
dree  and  others.  1828.  3  N.  A. 
Rep.  203. — Leycester  &  Sealy. 

106.  Under  Sec.  14.  of  Reg.  XVII. 
of  1817,  the  Judge  only  is  competent 
to  commit  for  perjury  committed  be- 
fore himself.  The  commitment  hav- 
ing been  made  by  the  magistrate, 
under  such  circumstances,  vitiates  the 
trial.  Oovemment  v.  Neeamut  Oollah 
and  another,  20th  Nov.  1829.  3N. 
A.  Rep.  290. — Leycester  &  Tumbull. 

107.  Held,  that  as  no  charge  had 
been  preferred  against  her  by  her  hus- 
band, the  commitment  of  a  female 
prisoner  (who  died  before  the  close  of 
the  trial)  for  adultery,  was  improper 
under  Reg.  XVII.  of  1817.  Sheihh 
Mumzaun  v.  Rulieem  Oollah  and 
another.  10th  Feb.  1830.  3  N.  A. 
Rep.  298. — Sealy  &  Rattray. 

108.  A  prisoner  acquitted  on  a 
charge  of  murder,  appearing  to  have 
knowingly  received  property  obtained 
by  robbery,  the  Court  directed  that 
he  should  be  committed  and  brought 
to  trial  on  that  charge.  Choonee  Lai 
V.  Kuchoowa  and  others.  7th  May 
1831.  4  N.  A.  Rep.  32.— Ross  &  H. 
Shakespear. 

109.  In  a  case  in  which  three  pri- 
soners were  originally  committed  for 
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trial,  the  Session  Judge  annulled  the 
commitment  and  directed  further  in- 
quiry. The  raagistmte,  having  com- 
pleted the  inquiry,  released  two  of 
fhe  prisoners,  and  re-committed  the 
third.  Held,  that  this  was  irregular 
in  the  Session  Judge,  and  that  the 
prisoners,  who  had  been  committed, 
should  be  tried,  and  a  sentence  of  ac- 
quittal passed  ^pon  them,  in  the  event 
of  deficiency  of  evidence  to  convict. 
Mt.  Pearee  Munee  Bustoniee  v.  Mu 
Lalmunee  liustomee.  25th  March 
1839.    SN.A.Rep.  116.— Reid, 

110.  A  charge  of  assault  having 
been  preferred  by  certain  parties 
against  each  other,  the  magistrate 
committed  both  for  affrav  in  one  case. 
The  Session  Judge,  after  taking  the 
evidence  for  the  prosecution,  retunied 
the  proceedings  to  the  magistrate, 
with  instructions  to  make  two  sepa- 
rate commitments  on  the  charge  and 
counter-charge  preferred  by  the  op- 
posing parties.  The  magistrate,  in 
carrying  these  orders  into  effect,  took 
the  evidence  of  one  of  the  prisoners 
first  committed,  and  omitted  his  name 
in  the  list  of  prisoners  on  the  subse- 
quent commitments,  and  sent  him  up 
to  the  Sessions  Court  as  a  witness, 
without  its  calling  forth  any  remark 
from  the  Session  Judge.  Held,  that 
a  sentence  of  acquittal  or  conviction 
should  have  been  passed  upon  every 
prisoner  committed.  Governm^mt  v. 
Joy  Chaund  mid  others.  14th  Oct. 
1839.    5  N.  A.  Rep.  145.— Tucker. 

111.  On  the  trial  of  a  Moonsiff, 
charged  with  corruption,  it  appeared 
that  the  Civil  Judge  conducted  the 
whole  of  the  preliminary  inquiry  on 
the  commitment,  leaving  it  to  the 
magistrate  only  to  submit  the  pro- 
ceedings to  the  Sessions  Court.  Held, 
by  the  Court,  that  the  Judge  should 
have  confined  himself  to  a  prelimi- 
nary inquiry,  and  have  ordered  the 
Government  Pleader  to  prefer  a 
charge  of  corruption  before  the  ma- 
gistrate. They  quashed  the  proceed- 
mgs,  and  directed  the  Judge  to  fol- 
low the  course  above  indicated.  Oo- 
vernment    v.  Abool    Hussen.    20th 


Dec.  1839.    6  N.  A.  Rep.  161.— 

Court  at  large. 

112.  The  Session  Judge  having 
annulled  the  commitment  of  certain 
prisonei-s  on  a  charge  of  afTi-ay,  di- 
rected the  re-commitment  of  one  party 
on  the  charge  of  assault  and  homicide, 
and  the  admission  of  the  other  party 
as  evidence  against  them,  under  the 
provisions  of  Reg.  X.  of  1824.  Held, 
that  the  Regulation  cited  was  not  ap- 
plicable to  the  case,  afiray  not  being 
enumerated  in  CI.  1.  of  Sec.  2.  of  Reg. 
X.  of  1824,  as  one  of  the  offences 
which  the  magistrate  is  autho- 
rized to  tender  a  pardon  to  the 
persons  concerned  in.  Held,  also, 
that  the  Session  Judge  should  not 
Ijave  finally  disposed  of  the  prisoners 
admitted  as  evidence,  without  for- 
mally passing  upon  them  a  sentence 
of  acquittal ;  and,  further,  that  the 
misapplication  of  the  Regulation  by 
the  Session  Judge  did  not  vitiate 
the  proceedings  on  the  last  commit- 
ment. 3IanooUah  v.  Khateer  Chow- 
keedar  and  otiiers.  29tli  Aug.  1840. 
5  N.  A.  Rep.  173.— Leycester  &  D. 
C.  Smyth. 


15.  ComptiUiony  Homicide  by. 

113.  The  prisoner  having  killed 
the  deceased  by  order  of  his  master, 
and  under  fear  of  immediate  death 
in  case  of  refusal,  the  Futmas  de- 
clared that  he  was  not  liable  to  Kisds, 
and  should  be  released.  The  Court 
accordingly  directed  his  immediate 
release.^  Uoodhun  v.  Ratra,  30th 
Jan.  1806.  1  N.  A.  Rep.  101.— 
Harington  &  Fombelle. 


*  Homicide  by  compulsion  {Kirah),  under 
menaces  which  induce  a  fear  of  death,  is 
not  strictly  justifiable  uuder  Mnhammadaa 
law ;  but  the  penalty  of  Kisdsy  accordiug  to 
the  doctrine  of  Abu  Hanifah  and  Muham- 
mad, is  transferred  to  the  compeller ;  and 
the  compelled  person  is  considered  rather 
the  instrument  than  the  author  of  the  hO' 
micide,  yet  not  altogether  free  from  crimi- 
nality, as  the  act  is  unlawful,  and  subject  to 
discretionary  punishment,  if  the  circum- 
stances of  the  case  may  appear  to  require  it 
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16.  Concealment  of  Murder. 

114.  Concealment  of  murder  is, 
under  the  Muhammadan  law,  punish- 
able at  discretion.  Poonirja  v.  Fy- 
200.  10th  Jan.  1805.  1 N.  A.  Rep.  2. 


17.  Confessions. 

115.  The  only  evidence  against  the 
prisoner,  charged  with  murder,  being 
nis  own  confessions,  in  which  he 
stated  that  he  killed  the  deceased  in 
self  defence,  after  having  committed 
adultery  with  the  deceased's  wife,  the 
plea  was  admitted  in  mitigation,  and 
the  prisoner  sentenced  to  imprison- 
ment for  two  years.  Oovemment  v. 
Dhununjee.  9th  July  1805.  1  N.  A. 
Rep.  39. — Harington  and  Fombelle. 

116.  The  prisoner,  charged  with 
the  murder  of  his  concubine,  con- 
fessed that  he  killed  her  from  irrita- 
tion at  abusive  language  and  kicks. 
Bat  his  acknowledged  continuance 
for  nearly  an  hour  in  the  act  of 
strangling  the  deceased,  appeared  to 
take  the  case  altogether  out  of  the 
predicament  of  homicide  on  sudden 
provocation,  and  to  evince  delibera- 
tion and  malice,  such  as  distinguish 
the  crime  of  murder.  Sentence, 
death.  Shirkut  Ullah  v.  Sona  Oha- 
2ee.  14th  Sept.  1805.  1  N.  A.  Rep. 
60. — H.  Colebrooke  &  Harington. 

117.  The  Court  admitted  the  con- 
fession of  No.  .1  (on  the  trial  of  the 
prisoners  for  the  murder  of  her  hus- 
band), corroborated  by  other  evi- 
dence, though  it  appeared  that  the 
police  Ddroghcth  had  irregularly  and 
improperly  held  out  hopes  of  impu- 
nity as  an  inducement  to  the  prisoner 
to  confess.  The  Court  directed  that 
the  JDdroghah  should  be  reprimanded, 
and  admonished  not  to  repeat  such 
means  of  obtaining  confession.  Sen- 
tence, death.  Government  v.  Mt. 
Ijuchhnee  and  others.  12th  Nov. 
1805.  1  N.  A.  Rep.  81.— H.  Cole- 
brooke &  Harington. 

118.  The  prisoner  was  convicted 
on  his  own  confession  of  being 
an  accomplice  in  robbery  and  mur- 
der; but  the    confession,  the   only 


evidence  against  him,  having  been 
made  without  promise  or  mduce- 
ment  to  confess,  apparently  with 
a  view  to  a  pardon  on  conviction  of 
accomplices,  the  Court  did  not  think 
fit  to  reject  it,  but  admitted  it,  with 
his  voluntary  surrender,  and  his  not 
appearing  to  have  been  actually  con- 
cemed  in  murder,  indmitigation  of  a 
capital  sentence.  Government  v. 
Tukee  and  others.  28th  Jan.  1806. 
1  N.  A.  Rep.  98.— H.  Colebrooke  & 
Fombelle. 

119.  On  a  charge  of  murder,  the 
only  direct  proof  being  the  confes- 
sion of  one  of  the  prisonei-s,  impli- 
cating the  other  two ;  and  that  con- 
fession appearing  to  have  been  ex- 
torted by  the  police  by  intimidation 
and  blows,  it  was  considered  inad- 
missible, and  the  prisoners  were  ac- 
quitted. Jan  Moohummud  v.  Dea- 
nut  and  others.  24th  April  1806. 
1  N.  A.  Rep.  104.— Harington  & 
Fombelle. 

120.  On  a  charge  of  murder  of  his 
wife,  the  only  evidence  against  the 
prisoner  being  his  own  confession,  in 
which  he  declared  that  he  had  no  in- 
tention of  killing  the  deceased,  his 
ofience  was  held  to  amount  to  cul- 
pable homicide,  and  he  was  sen- 
tenced to  imprisonment  for  hve  years. 
Government  v.  Shaikh  MungaL 
12th  Au^.  1806.  1  N.  A.  Rep.  110. 
— H.  Colebrooke  &  Fombelle. 

121.  The  only  evidence  against  the 
prisoner  being  his  own  confession, 
which  contained  a  legal  justification 
of  the  homicide  (that  he  killed  his 
wife  and  her  paramour  in  the  act  of 
adultery),  the  Court  held  that  the 
whole  confession  must  be  taken  as  it 
stood,  and  accordingly  acquitted  the 
prisoner.  Government  v.  Thundee. 
4th  Dec.  1806.  1  N.  A.  Rep.  130. 
— Harington  &  Fombelle. 

122.  The  prisoner  was  acquitted 
on  the  charge  of  murdering  his  in- 
fant child,  the  only  evidence  against 
him  being  his  own  confession,  which 
he  subsequently  stated  to  be  untrue 
and  obtained  by  violence,  and  there 
being  no   proof  of  the  birth  of  the 
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child.     Government  v.  Munee  ^am. 
2l6t  April  1807.    1  N.  A.  Rep.  143. 
I  — H.  Colebrooke  &  Fombelle. 

123.  Where  a  man  confessed  a  ho- 
micide, and  in  his  diffeient  statements 
assigned  various  pleas  of  justification, 
and  there  being  presumptive  proof  that 
the  homicide  was  malicious,  it  was 
held  to  be  murder.  The  prisoner 
was,  under  sucn  circumstances,  con- 
victed of  murder,  and  sentenced  to 
capital  punishment.  ML  Mitgknee 
V.  Ohariya.  28th  April  1807.  1  N. 
A.  Rep.  144. — Harington  &  Fom- 
belle. 

124.  The  prisoner  confessed  that 
he  killed  the  deceased  while  in  the 
attempt  to  commit  adultery  with  his 
(the  prisoner's)  wife.  The  homicide 
was  considered  justifiable,  and  the 
prisoner  released.  Mt,  Bhooeen  v. 
Rooder.  30th  July  1807.  1  N.  A. 
Rep.  156. — Harington  &  Fombelle. 

125.  The  prisoner  confessed  that 
he  had  unintentionally  killed  the  de- 
ceased with  a  blow ;  but  the  marks 
and  scratches  on  the  throat  of  the  de- 
ceased, and  the  concealment  of  the 
oiiiaments  of  the  deceased  by  the  pri- 
soner, afforded  strong  presumption 
that  the  homicide  was  wilfully  com- 
mitted by  strangulation.  The  pri- 
soner was  therefore  convicted  of  mur- 
der and  sentenced  to  death.  Bhugut 
Ram  V.  AMI  Mahomed.  24th  Dec. 
1807.  1 N.  A.  Rep.  16.— Harington 
&  Fombelle. 

126.  When  there  is  no  evidence 
against  the  acknowledger  of  an  act, 
but  his  own  confession,  by  Istihsan, 
or  an  approved  construction  of  the 
law,  he  is  not  required  to  prove  any 
exculpatory  plea  which  such  confes- 
sion may  involve.  The  prisoner  was 
found  to  be  insane,  and  acquitted. 
Government  v.  Pran.  12th  May 
1809.  1  N.  A.  Rep.  192.— Fom- 
belle. 

127.  The  prisoner  having  confessed 
that  he  killed  the  deceased  while  in 
the  act  of  violating  his  patron's  wife, 
the  homicide  was  held  to  be  justifiable, 
and  he  was  acquitted.  Munsaram. 
Rajpoot  V.  Muna  and  other's.    22d 


July  1812.    1  N.  A.  Rep.  240.- 
Burgess. 

128.  A  confession  made  hv  a  pri- 
soner, after  having  been  promised  his 
release  by  a  police  officer,  is  not  en- 
titled to  any  credit.  '  The  prisoner 
was,  under  such  circumstances,  ac- 
quitted. Bikao  V.  Anoop  Dosad, 
17th  Feb.  1813.  1  N.  A.  Rep.  251. 
—  Fombelle  &  Rees. 

129.  It  is  not  regular  to  convict  a 
prisoner  of  an  offence  solely  on  his 
own  confession;  but  evidence  must, 
under  Sec.  6.  of  Reg.  IX.  of  1793,  be 
taken  as  to  the  actual  commission  of 
the  crime  with  which  he  is  charged. 
Kheree  v.  Dukep  Pasban,  12th 
March  1813.  1  N.  A.  Rep.  265.- 
Fombelle  &  Rees. 

130.  The  deposition  of  a  witness  to 
the.  confession  of  a  prisoner  cannot 
be  received  in  evidence  against  him, 
unless  it  be  taken  in  his  presence. 
Government  v.  Mungaleea.  13th 
Sept  1814.  1  N.  A.  Rep.  300.— 
Fombelle  &  Rees. 

131.  A  confession  of  rape  retracted 
by  a  prisoner  was  not  considered  by 
the  law  officers  of  the  Nizamut  Adaw- 
lut  as  sufficient  proof  against  him. 
The  Court  convicted  him  on  his  proved 
confession.  Sentence,  39  korans,  and 
imprisonment  for  seven  years.  Mt. 
Rookman  v.  Ramjtook,  29th  March 
1819.  1  N.  A.  Rep.  381.— Pendall 
&  Goad. 

132.  The  principal  evidence  against 
the  prisoner,  a  boy  of  twelve  or  tliir- 
teen  years  of  age,  being  furnished  by 
his  own  voluntary  confession,  that 
evidence  was  declared  by  the  law 
officer  to  be  insufficient  for  his  con- 
viction by  reason  of  his  non-a^. 
This  doctrine  was  overruled  by  the 
Court,  and  the  prisoner  fully  con- 
victed of  murder ;  and  there  appear- 
ing no  circumstance  in  his  favour  but 
his  minority  to  render  him  a  proper 
object  of  mercy,  and  it  being  proved 
that  he  was  doli  capax,  he  was  sen- 
tenced to  imprisonment  in  transpor- 
tation for  life.  Mt.  SaJiib  Koonfcur 
V.  Sudasookh.  28th  Jan.  1820.  2  N. 
A.  Rep.  2. — Fombelle  &  Goad. 
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133.  A  prisoneK,  found  gaillr  bj 
the  Futwa  of  the  law  officers  of  pri- 
rity  to  a  Dacoity  on  his  own  confes- 
sion in  the  Mofu^d^  and  before  the 
magistrate,  was  released  bj  the  Niza- 
mut  Adawlut ;  the  persons  whom  he 
named  as  his  accomplices  having  been 
acquitted  of  the  charge  of  Dacoity, 
Oovernment  v.  Narain  and  otfiers. 
6th  April  1820.  2  N.  A.  Rep.  21. 
— Leycester  and  Ooad. 

134.  A  prisoner  was  convicted  of 
murder  on  his  own  confession,  corro- 
borated by  circumstantial  evidence; 
the  circumstance  of  his  having  been 
desired  by  the  police  officers  not  to 
fear  to  tell  the  truth  not  being  held 
to  be  a  sufficient  reason  for  rejecting 
the  confession.  Sentence,  imprison- 
ment for  life.  Oovernment  v.  Ifuree- 
singka.  9th  Aug.  1820.  2  N.  A. 
Rep.  33.— Goad  &  C.  Smith. 

135.  The  prisoner  confessed  at  the 
TJianna  that  he  killed  with  an  arrow 
a  person  who  had  come  to  him  for  a 
debt,  and  who  would  not  let  him  eat 
or  drink.  He  subsequently  stated 
before  the  magistrate  that  the  ho- 
micide  was  accidental.  The  Cir- 
cuit law  officer  declared  that  this 
statement  should  be  received  as  most 
favourable  to  the  prisoner.  The 
law  officers  of  the  Nizamut  Adawlut 
convicted  him  of  murder,  and  de- 
clared him  liable  to  Kisds.  Sentence, 
imprisonment  for  life.  Mt.  Soojur- 
munee  v.  Heeraram  Cheith,  22d 
Aug.  1820.  .2  N.  A,  Rep.  39.— Goad 
&  Leycester. 

136.  The  prisoner  confessed  that 
he  killed  his  sister  and  her  paramour 
in  the  act  of  fornication.  The  Futwa 
declared  the  act  justifiable,  and  the 
Court  acquitted  die  prisoner.^     Oo- 


>  This  would  not  be  the  case  now.  In 
Sec.  5.  of  Reg.  IV.  of  1822,  it  is  expressly 
declared  that  "the  justificatory  plea  that 
the  person  murdered  was  the  mistress  or  re- 
lation of  the  prisoner,  and  detected  in  cri- 
minal intercourse  with  another  man,  or  that 
the  murdered  man  was. found  in  criminal 
intercourse  with  the  prisoner's  mistress  or 
relation,  or,  generally  speaking,  detected  in 
fornication,"  shall  not^be  upheld  in  bar 
of  capital  panishmsnt 


ven&nent  v.  Oholam  MulUck.  22d 
Septt  1820,  2  N.  A.  Rep.  48.— 
Goad  &  C.  Sodth. 

137.*  fl  is  not  sufficient  that  the* 
confessions- oTa  prisoner  be  verified 
before  the  magistrate,  but  it  is  neces- 
sary that  the  original  confession  be 
taken  and  written  down  in  the  pre- 
sence of  the  magistrate  or  his  assis- 
tant. The  Court  refected  the  confes- 
sions, not  so  taken  in  this  case,  and 
released  the  prisoners.  Oocoolchuiid 
Lai  V.  Cashed  Manjee  and  others, 
31st  March  1821.  2  N.  A.  Rep.  70. 
— Dorin  &  Goad. 

138.  The  prisoner  confessed  that 
he  killed  his  wife,  not  in  the  act  of 
adultery,  but  on  receiving  abusive 
language  when  begging  her  to  desist 
from  her  criminal  intercourse  with 
another  man.  Mr.  C.  Smith  con- 
victing the  prisoner  of  mui*der,  first 
proposed  a  capital  sentence,  but  con 
curred  in  commuting  it  to  perpetual 
imprisonment,  which  was  the  sen- 
tence passed.  Government  v.  Phool- 
chund.  8th  May  1821.  2  N.  A. 
Rep.  79. — Dorin,  C.  Smith,  &  Goad. 

139.  The  prisoner  confessed  to  a 
murder,  and  pointed  out  human  bones, 
which  he  alleged  to  be  those  of  the 
person  murdered.  The  Court  held, 
that  as  the  bones  did  not  admit  of 
identification,  this  was  not  a  sufficient 
finding  of  the  body  to  warrant  a  ca- 
pital sentence.  Sentence,  imprison- 
ment for  life.  Keehl  v.  Chundwa, 
3l8t  May  1821.  2  N,  A.  Rep.  82. 
— Goad  &  Dorin. 

140.  The  only  evidence  of  murder 
by  poison  being  an  alleged  village 
confession,  and  the  body  of  the  miss- 
ing person  not  having  been  found, 
the  Court,  on  proof  that  the  missing 
person  was  last  seen  in  the  prisoner's 
company,  sentenced  him  to  imprison- 
ment for  life,  or  until  the  missing  per- 
son should  be  found,  or  his  existence 
subsequently  to  his  parting  with  the 
prisoner  should  be  ascertained.  Jug- 
goo  V.  Chaitoo  Telee,  16th  June  1821 . 
2  N.  A.  Rep.  84. — Leycester  &  Goad. 

141.  The  prisoner  confessed  in  the 
Mofussilf  and  before  tlie  magistrate. 
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that  he  killed  a  boy  for  his  orna-' 
ment8,  and  produced  the  ornaments 
woni  by  the  deceased.  On  proof  that 
the  prosecutor  promised  not  to  pro- 
secute if  the  prisoner  would  restore  the 
ornaments,  it  was  held  not  to  be  suffi- 
cient to  bar  capital  pimishment  Sen- 
tence, death.  Bostum  v.  Kuntliee- 
ram.^  27th  Aug.  1821.  2  N.  A. 
Rep.  96. — Lejc^ter, 

142.  The  prisoner  confessing  that 
be  killed  the  deceased  because  he  had 
for  mouths  carried  on  a  criminal  in- 
tercourse with  his  (the  prisoner's) 
wife,  capital  punishment  was  com- 
muted to  imprisonment  for  life.  Oo- 
vemment  v.  Kumlaput.  11th  Sept. 
1821.    2  N.  A.  Rep.  98.— Leycester. 

143.  The  Tlianna  confession  being 
the  chief  evidence  against  the  prisoner, 
who  was  charged  with  the  murder  of 
her  two  infant  children,  by  throwing 
herself  and  her  two  children  into  the 
river,  when  the  latter  were  drowned ; 
and  it  containing  an  expression  which 
might  be  construed  to  mean  that  she 
accidentally  fell  into  the  river,  the 
Court  held  that  she  was  entitled  to 
the  benefit  of  the  favourable  interpre- 
tation, and  accordingly  acquitted  ner. 
Ooveminent  v.  Mt.  Kurwya.  28th 
Feb.  1822.  2  N.  A.  Rep.  147.— J. 
Bhakespear  &  Elliott 

144.  The  Futwa  convicted  the 
prisoner  of  Dacoity  on  his  own  con- 
fession ;  but  it  appearing  that  he  had 
been  induced  to  confess  by  the  police 
Muharrir  promising  that  he  snould 
be  pardoned  and  appointed  a  Barhan- 
ddzy  the  Court  rejected  the  confes- 
sion and  released  the  prisoner.  The 
Muhamr  was  dismissed  from  office. 
Government  v.  Netra  and  otliei^s, 
26th  April  1822.  2  N.  A.  Rep.  166. 
— Goad  &  J.  Shakespear. 

145.  The  prisoners  were  convicted 
of  highway  robbery. .  The  Thanna 
confession  (not  borne  out  by  evidence 
on  the  record)  that  the  prisoner  had 
two  other  associates  was  not  consi- 
dered sufficient  evidence  of  a  "  gang  " 
to  bring  the  case  within  the  provi- 


»  But  see  infra  PI.  158.  163. 


sions  of  robbery  by  open  violence,  as 
defined  in  Sec.  3  ofRc^.  LIII.  ofl803. 
Sentence,  fifteen  korahs  and  imprison- 
ment for  five  years.  Government  v. 
Lai  Sing  arid  another,  20th  May 
1822.   2  N.  A.  Rep.  172.— Leycester. 

146.  The  prisoner  confessed  that 
he  killed  his  brother  seven  years  be- 
fore, after  having  been  strucK  by  him 
with  a  club.  The  Futwa  found  the 
ofience  to  be  homicide  in  self  defence, 
and  declared  the  prisoner  entitled  to 
his  release.  The  Court  inferred  wil&l 
murder,  and  sentenced  the  prisoner 
to  imprisonment  for  life.  Pokup  v. 
Runjeet.  10th  June  1822.  2  N. 
A.  Rep.  183.— C.  Smith  &  Goad. 

147.  It  is  irregular  in  a  Judge  of 
Circuit  to  enter  into  any  examinadou 
of  a  prisoner  as  to  his  confession,  be- 
yond his  simple  avowal  or  denial  of 
the  same.  The  prisoners  were  con- 
victed of  gang  robbery,  attended  with 
torture  by  burning.  Sentence,  thirty- 
nine  korahs  and  imprisonment  in 
transportation  for  life.  Kardee  v. 
Sham  Haree  and  others.     10th  June 

1822.  2  N.  A.  Rep.  185.— Goad 
and  J.  Shakespear. 

148.  There  being  no  evidence 
against  the  prisoner  but  his  own  con- 
fession, in  which  he  admitted  having 
killed  his  wife  by  repeated  sword 
wounds,  after  she  had  wounded  him, 
and  his  person  exhibiting  t^^o 
wounds,  the  Court  deemed  nis  de- 
fence probable,  and  convicted  him  of 
culpable  homicide.  Sentence,  im- 
prisonment for  five  yeai^.  Govern- 
ment   V.  Inclia  Kolee.    28th  April 

1823.  2  N.  A.  Rep.  256.— Leyces- 
ter  k  J.  Shakespear. 

149.  A  confession  made  voluntarily 
before  a  police  officer  at  the  village 
where  the  prisoner  was  apprehended 
was  held  not  to  be  invalidated  by  the 
fact  of  a  former  confession  having 
been  made  to  a  person,  not  a  po- 
lice officer,  under  promise  of  re- 
lease,  nor  by  the  non-observance  of 
the  rule  contained  in  CI.  3.  of  See. 
19.  of  Reg.  XX.  of  1817,  which  re- 
quires  that  whenever  a  confession 
may  be  taken  at  night,  or  at  any 
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other  place  than  the  police  Tkarma, 
the  special  reason  for  its  having^been 
so  taken  shall  be  stated  in  the  x>aro- 
^/miA'«  report.  Sentence,  death.  Go- 
vemment  v.  Ekadmsee  Kandee.  27th 
Sept.  1823.  .2  N.  A.  Rep.  291.— 
C.  Smith  &  «r.  Shakespcar. 

150.  In  the  case  of  a  prisoner  con- 
fessingy  it  is  requisite  that  the  con- 
fession should  be  read  and  explained 


of  Circuit,  and  sentenced  him  to  im- 
prisonment for  life.  Oovemment  v. 
Mootea,  7th  Sept.  1826.  2  N.  A. 
Rep.  472. — Dorin  &  Ross. 

154.  The  only  evidence  against  the 
prisoner  being  her  Thanna  confession, 
that  she  threw  her  child  into  a  well, 
the  Court  deemed  it  insufficient  for 
conviction.  Sentence,  acquittal.  Go^ 
vernnient  v.  ML  Dlmnkouree,     23d 


to  the  prisoner  at  the  time  of  taking  April  1827.     3  N.  A.  Rep.   23. — 
the  answer  "  Guilty  or  not  guilty  ;"*  Dorin  &  Leycester. 


and  that  the  prisoner  should  then  be 
questioned  as  to  its  authenticity  or 
otherwise.  It  should  also  be  read 
and  explained  to  the  subscribing  wit- 
nesses. Apurtee  Dasee  v.  Mt,  Souree. 
24th  Dec.  1824.  2  N.  A.  Rep.  351. 
— C.  Smith  &  H.  Shakespear. 

151.  The  prisoner  confessed  killing 
his  wife  in  the  act  of  adultery.  There 
being  no  positive  proof  besides  his 
confession,  and  the  circumstantial 
evidence  being  rather  in  support  of, 
than  against  it,  the  Coui*t  directed  his 
release.  Government  v.  Chait  Ram. 
14th  July  1825.  2  N.  A.  Rep.  408. 
— Sealy  and  J.  Shakespear. 

152.  The  only  evidence  against  the 
prisoner  being  his  own  confession  that 
he  killed  the  deceased  while  in  the 
act  of  adultery  with  his  (the  prison- 
er's) wife,  the  Court  held,  that  the 
confession  should  be  taken  altogether, 
and  the  prisoner  released.  Sentence, 
acquittal.  Chunna  v.  Pursfiadooa, 
24th  May  1826.  2  N.  A.  Rep.  456. 
— Leycester  &  Dorin. 

153.  The  prisoner,  being  appre- 
hended on  the  charge  of  murdering 
his  wife,  confessed  at  the  Thanna 
having  killed  her  in  the  act  of  adul- 
terv.  The  Futwa  of  the  law  officers 
of  the  Nizaraut  Adawlut  found  the 
fact  to  be  justifiable  homicide.  The 
Court  convicted  the  prisoner  of  mur- 
der, he  having  denied  his  Thanna  con- 
fession, and  pleaded  ignorance  as  to 
the  manner  of  his  wife's  death  both 
before  the  magistrate  and  the  Court 


'  The  Circular  Orders  prescribe  that  the 
coiifessioa  be  read  over  to  the  prisouer  after 
the  defence  has  been  made. 


155.  The  prisoner  confessed  his 
having  been  in  company  with  the  de- 
ceased, when  he  was  murdered  by  a 
third  person,  and  concealing  the  fact, 
having  received  part  of  the  property 
as  hush  money.  The  prisoner  was 
convicted  of  being  a  principal  in  rob- 
bery and  murder,  and  sentenced,  the 
body  not  having  been  found,  to  im- 
prisonment for  life.  Permodhe  Buk- 
kal  V.  Chum  Kandoo.  12th  May 
1827.  3  N.  A.  Rep.  43.— C.  Smith 
&c  Dorin. 

156.  A  prisoner  was  convicted,  on 
his  own  confession,  of  the  murder  of 
a  boy  for  his  oraaments.  The  Court 
held  that  a .  promise  to  the  prisoner 
not  to  prosecute  him  should  not 
operate  to  bar  a  capital  sentence, 
such  promise  not  affecting  the  credi- 
bility of  the  evidence  generally.  Sen- 
tence, death.  Peearay  v.  Nunfieh, 
2d  Aug.  1827.  3  N.  A.  Rep.  69. 
— C.  Smith  &  Dorin. 

157.  A  mere  Thanna  confession  of 
privity  to  murder,  repeated  before  the 
magistrate,  but  unsupported  by  cir- 
cumstances, was  not  held  to  constitute 
sufficient  proof  of  guilt.  Sentence, 
acquittal.  Keeloo  Aduk  v.  Gour 
Cowrah.  7th  Feb.  1828.  3  N.  A. 
Rep.  97. — Leycester  &  Rattray. 

158.  A  prisoner  was  convicted,  on 
her  own  confession,  of  the  murder  of 
a  girl  for  her  ornaments ;  but  the  con- 
fession having  been  obtained  by  a  po- 
lice officer  from  the  prisoner  under  a 
promise  of  pardon,  the  Court  held 
that  circumstance  to  be  a  sufficient 
cause  to  exempt  her  fi*om  capital  pu- 
nishment. Sentence,  imprisoimient 
for  life.     Gocernfuent  v.  Alt.  Unjun- 
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nee.    16th  June  1828.  3  N.  A.  Rep. 
156. — Sealv  &  Rattray. 

159.  WBen  a  conviction  rests  on 
the  confession  of  a  prisoner,  any  pal- 
liating circumstance  contained  in  that 
confession  should  be  recdved  in  nsi- 
ligation  of  punishment.  The  prisoner, 
chained  with  the  murder  of  his  wife, 
confessed  that  he  killed  her  on  her 
attempting  hisklife.  The  Court  con- 
victed him  of  aggravated  culpable 
homicide,  and  sentenced  him  to  im- 
prisonment for  fourteen  years.  3It. 
Joymanee  v.  Shunker.  15th  Jan. 
1829.  3N.  A.  Rep.207.— 8ealy& 
Leycester. 

160.  A  prisoner  was  convicted  of 
poisoning  her  husband;  but  as  her 
confession,  the  only  evidence  against 
her,  contained  mitigatine  circum- 
stances, she  was  sentenced  to  impri- 
sonment for  seven  years.  Oovem- 
ment  v.  Mt.  jRookhmee,     11th  June 

1829.  3  N.  A.  Rep.  236.— TurnbuU 
&  Ross. 

161.  A  prisoner  was  convicted  of 
perjury,  in  having  denied  on  oath  his 
attestation  of  a  Thanna  confession, 
whereas,  by  his  own  confession  on 
trial,  he  was  present  and  signed  the 
confession.  The  justificatory  plea' 
of  perplexity  of  mind  was  set  aside 
by  the  Court.  Sentence,  imprison'^ 
ment  for  three  years.  Oovemment 
V.  Kauder  Durjee,  18th  June  1829. 
3  N.  A.  Rep.  238.— Leycester  & 
TurnbuU. 

162.  The  prisoners  were  originally 
tried  for  highway  robbery  and  ac- 
quitted ;  but  no  chaise  of  rape  was 
preferred  against  them  by  the  prose- 
cutrix on  that  occasion.  Four  of 
them  acknowledged  themselves,  and 
implicated  the  fifth  prisoner,  as  con- 
cerned either  as  principals  or  acces- 
sories in  a  rape  on  her  person.  On 
these  confessions  they  were  all  in- 
dicted for  a  rape ;  but  no  other  evi- 
dence appearing  against  them  they 
were  acquitted.  Government  v.  Mam- 
huhen  Sing  and  others^     12th  April 

1830.  3  N.  A.  .Rep.  325.— Leyces- 
ter &  TurnbuU. 

163.  A  prisoner  was  convicted,  on 


her  own  confession,  of  the  murder  of 
a  child,  for  the  sake  of  its  ornaments ; 
but  as  it  appeared  that  she  had  ori- 
ginally been  induced  to  confess  by  a 
promise  of  impunity,  capital  sentence 
was  commuted  to  imprisonment  for 
life,  Koomee  Moorlee  v.  Mu  Uga- 
ree.  30th  June  1830.  3  N.  A.  Rep. 
337.— Sealy  &  Ross. 

164.  A  prisoner  was  convicted,  on 
his  own  confession,  of  privity  to  mur^ 
der  and  concealing  his  knojivledge  of 
it.  Sentence,  imprisonment  for  ftven 
years.  Oovemment  v.  RuggopJun- 
na.  14th  July  1831.  4  N.  A,  Rep. 
54. — Tumbull  &  Ross.  . 

165.  The  prisoner  having  confess- 
ed that  he  wounded  the  deceased 
'<  with  intent  to  kill,"  and  the  fact 
being  also  proved  by  evidence,  the 
circumstance  of  the  deceased  having 
survived  the  infliction  of  the  wound 
for  two  months  was  held  in  no  way 
to  lessen  the  guilt  of  the  prisoner, 
who  was  accordingly  sentenced  to 
death.  Rughoo  Das  v.  GohJiai  Mulr 
lick.  20th  July  1833.  4  N.  A. 
Rep.  243.— Rattray  &  Walpole. 

166.  The  Session  Judge  objected  to 
a  confession  bein^  received  against  a 
prisoner,  because  it  had  been  obtained 
by  cross  examination  as  to  a  Mqfusdl 
confession,  which  had  not  been 
proved.  The  Court  held  that  the 
magistrate  was  quite  regular  in  ques- 
tioning the  prisoner  as  to  the  fact  of 
the  Moftissil  confession,  to  give  him 
an  opportunity  of  denying  it,  or  of 
explaining  whether  it  had  or  had  not 
been  obtained  by  improper  means. 
The  prisoner  was  convicted  of  Da- 
coityj  and  sentenced  to  twenty-five 
rattans  and  imprisonment  for  seven 
years.  Mugoo  Ram  Sing  v.  Lush" 
keree.  3d  Aug.  1833.  4  N,  A. 
Rep.  245.— Walpole  &  Rattray. 

167.  Held  by  the  Nizamut  Adaw- 
lut,  that  to  read  over  a  confession  to  a 
prisoner  on  trial,  before  it  was  veri- 
fied by  the  attesting  witnesses,  is  ir- 
regular. The  prisoner  was  convicted 
of  robbery  attended  with  wounding, 
and  sentenced  to  imprisonment  for 
life.    Kartkh  Jenna  v.   Bughooah 
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Bamk.    20th  March  1837.    5  N. 
A.  Rep.  54. — Braddon. 

168.  A  prisoner  was  convicted  on 
his  own  confession^  corroborated  by 
circamstancesy  of  having  murdered 
the  deceased  and  sunk  her  body  in 
the  river,  because  she  threatened  to 
drown  herself,  and  he  was  apprehen. 
sive  that  the  body,  if  found  floating, 
might  lead  to  his  being  suspected  of 
the  murder.  Sentence,  death.  Woo- 
jatd  Bewak  v.    Ooohe$    Chashate. 

17th  May  1837.    5  N.  A.  Rep.  61. 
— Money  &  Braddon. 

169.  The  prisoner's  confession  to  a 
murder,  alleged  to  *have  been  com- 
mitted many  years  before  his  appre- 
hension, in  the  absence  of  any  other 
proof  that  the  murder  was  actually 
committed,  was  held  to  be  insufficient 
for  conviction.  Sentence,  released. 
Oovernment  v.  8na  Pa  San.  26th 
Nov.  1838.  5  N.  A.  Rep.  103.- 
Rattray  &  Money. 


18.  Conspiracy. 

170.  In  an  indictment  for  conspi- 
racy to  defame,  by  preferring  a  false 
charge,  it  was  considered  necessary 
that  the  party  against  whom  the  con- 
spiracy was  formed  should  appear  as 
prosecutor.  Sentence,  released.  Oo- 
vemment  v.  Mungoo  Kahar  and 
others.  19th  Aug.  1828.  3  N.  A. 
Rep.  171. — Leycester  &  Rattray. 

171.  On  a  trial  for  conspiracy,  it 
was  held  by  the  Nizamut  Adawlut 
that  exciting  discoi^tent  among  the 
MolanQisy  by  false  statements  to  the 
preiudice  of  Government,  was  a  pu- 
nishable offence ;  the  sentence  of  the 
local  authority  of  one  yeai-'s  imprison. 
ment  was  confirmed.  Oovemment 
y.  Joogul  Pauter.  5th  May  1829.  3 
N.  A.  Kep.  232. — Leycester  &  Sealy. 

172.  It  was  ruled  that  as  the  pro- 
visions of  Sec.  2.  of  Reg.  XIV;  of 
1827  are  precise,  and  the  penal  acts 
liable  to  be  the  cause  of  a  civil  action 
detailed,  and  conspiracy  not  being  one 
of  them,  damages  arising  from  con- 
spiracy cannot  form  the  subject  of  liti- 
gation in  a  Civil  Court.  Karroo  Gun- 


nesh  V.  Oovindrao  Bkiccajee;  Bug- 
goohaee  v.  Same;  Juggwwih  Surnha- 
jeey.Same.  31st  Jan.  1840.  Sel.Rep. 
'228.— Marriott,  Bell,  &  GreenhiU. 

19.  ContuTtmcy  of  Proclaimed 
Offenders. 

173.  The  period  for  attendance 
under  a  proclamation  prescribed  by 
Reg.  IX.  of  1808*,  i^reckoned  from 
the  day  on  which  it  is  promulgated, 
not  from  that  on  which  •  it  is  dated. 

Government  y.Shewa  Budkek.  6th 
Aug.  1811.  1  N.  A.  Rep,  224.— 
Fombelle  &  Stuart. 

174.  A  prisoner  was  convicted  of 
opposing  and  fighting  with  the  police, 
and  of  contumacy  in  not  appearing 
when  cited  by  a  proclamation  issued 
under  Sec.  3.  of  Reg.  IX.  of  1808. 
Sentence,  imprisonment  for  fourteen 
years.  GovemTnent  v.  Futteh  and 
another.  28th  April  1817.  1 N.  A. 
Rep.  342. — Rees. 

175.  The  prisoners  were  acquitted 
of  contumacv  (but  ordered  to  be  tried 
for  Bacoity)  in  consequence  of  pro- 
clamation not  having  been  duly  pro- 
mulgated. It  is  essential  on  a  charge 
of  contumacy,  that  it  be  proved  that 
the  proclamation  was  made  by  beat 
of  drum  at  every  Thanna  within  the 
magistrate's  jurisdiction ;  and  on  a 
trid  for  this  offence,  a  Futwa  of  the 
law  officer  is  not  required.  Proclaimed 
persons  having  been  tried  on  a  charge 
of  Dacoity  and  murder,  for  which 
they  were  proclaimed,  and  not  on  the 
charge  of  contumacy,  and  the  Court 
having  ruled  that  they  should  have 
been  tried  on  the  latter  charge  first, 
it  was  determined,  that,  on  being  ac- 
quitted of  the  charge  of  contumacy, 
they  should  be  tried  de  novo y  on  the 
charge  of  Bacoity  and  murder.  Go- 
vernment V.  Akaloo  and  anotlier. 
30th  July  1821.  2  N.  A.  Rep.  87.— 
Leycester  &  Goad. 

176.  Held,  by  a  majority  of  the 
Court,  that  the  promulgation  pre- 
scribed by  Reg.  IX.  of  1808,  does  not 
apply  to  a  case  of  robbery  and  murder. 


'  Repealed  by  Act  IV.  of  1844. 


138 


[CRIMINAL  LAW.] 


originating  in  a  private  feud^  where 
plunder  was  not  the  primary  object 
of  the  offendei*s.  But  it  was  held,  ne- 
vertheless, that  the  proclamation  hav- 
ing been  issued,  the  prisoners  were  en- 
tiUed  to  the  benefit  of  the  old  rule  in 
the  Regulation  above  cited,  by  which 
they  were  exempted  from  capital  pu- 
nishment, and  declared  liable  to  the 
penalty  of  cqptumacy  only.  Sen- 
tence, imprisonment  in  transportation 
for  life.  Government  v.  Purtah  and 
others.  12th  AprU  1823.  2  N.  A.  Rep. 
248. — Leycester,  Dorin,  &  Martin. 

20.  Corporal  Punishment. 

177.  On  conviction  of  wounding 
with  intent  to  kill,  it  was  held,  that  to 
award  stripes  would  be  inconsistent 
with  the  order  declaring  corporal 
punishment  generally  inapplicable  in 
cases  of  culpable  homicide.  Govern^ 
ment  v.  iJuchmun  Oeer.    22d  May 

1823.  2  N.  A.  Rep.  260.— Leycester 
&  C.  Smith. 

178.  In  a  case  of  assault,  attended 
with  homicide  and  beating,  the  Cir- 
cuit Judge  recommended  that  stripes 
should  be  inflicted ;  but  the  Nizamut 
Adawlut,  deeming  that  punishment 
inappropriate,  sentenced  the  prisoners 
to  imprisonment  only.  Dewan  Gha- 
zee  V.  Jeewun  and  others,    4th  June 

1824.  2  N.  A.  Rep.  323.— C.  Smith 
&  J.  Shakespear. 

21.  Corruption^  Extortion^ 
Bribery  J  S^c. 

179.  By  Sec.  11.  and  12.  of  Reg. 
XXII.  of  1793^,  police  officers  are 
prohibited  from  suffering  accusations 
of  thefl,  &c.  to  be  settled  by  private 
adjustment;  and  are  required  to 
bring  all  such  cases  to  the  knowledge 
of  the  magistrate.  The  prisoner,  a 
police  D6/r6gluxhj  was  charged  with 
corruption  in  allowing  a  thief  to  com- 
pound his  offence ;  but  his  motive  in 
doing  so  not  being  considered  cor. 
rupt,  he  having  officially  reported  his 
act,  he  was  sentenced  to  be  repri- 
manded.    Government  v.  Mahomed 


»  Rescinded  by  Sec.  2.  of  Reg..XX.  of  1817. 


SauUk.    17th  Dec.  1808.    1  N.  A 
Rep.  180. — Harington  &  Fombelle. 

180.  A  police  Udroghah  was  con- 
victed of  extortion,  and  sentenced  to 
imprisonment  for  one  year  without 
labour.  The  law  officers  held  that  those 
who  had  contributed  to  the  extortion- 
er's demands  could  not  be  admitted  as 
witnesses,  they  being,  in  point  of  fact, 
plaintiffs  in  the  case.  The  Court 
overruled  this  doctrine.  Govern- 
ment   V.  MoonUaz  AH.    9th  Nov. 

1824.  2 N.  A.  Rep.  34L-~C.  Smith 
&  J.  Shakespear. 

181.  In  a  case  of  extortion  at- 
tended "^iih  violence,  the  Court 
overruled  the  opinion  of  the  cir- 
cuit law  officer,  that  the  evidence 
of  the  eye-witnesses,  who  were  co- 
sufferers  with  the  prosecutors,  was 
insufficient  for  conviction.  Heera- 
mun  Tewarry  v.  Ram  Sing  Bur- 
kundaz  and  another,  15th  April 
1834.  4  N.  A.  Rep.  28a-J. 
Shakespear. 

22.  Culpable  Homicide. 

182.  A  prisoner  was  convicted  of 
culpable  homicide,  in  striking  a  per- 
son whom  he  wished  to  press  as  Bai- 
gdri,  who,  in  endeavouring  to  escape, 
fell  into  a  well  and  was  drowned. 
Sentence,  imprisonment  for  five  years. 
Punchuma  v.  Dowlut.     24th  May 

1825.  2  N.  A.  Rep.  396.— C.  Smith 
&  Sealy. 

183.  A  prisoner  was  convicted  of 
aggravated  culpable  homicide,  in 
having,  in  a  fit  ^f  anger,  aimed  a  blow 
at  a  peraon,  which  blow  fell  upon  a 
child  of  ten  or  eleven  years  oi  age, 
concealed  from  his  view,  and  killed 
it.  Sentence,  imprisonment  for  four- 
teen years.  Nuffee  Mundul  v.  Mu" 
thoor  Ghose.  1st  Sept  1838.  6  N.  A. 
Rep.  96. — Rattray  &  Money. 

23.  Dacoity. 

184.  A  prisoner  was  acquitted,  he 
having  been  induced  to  confess  pri- 
vity to  the  JDacoity,  by  a  promise 
from  the  Muharrir  of  the  Tlumna  of 
being    pardoned,    and    appointcHi  a 
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Barkanddz.  Oovernment  v.  Netra 
and  others.  26th  April  1822.  2  N. 
A.  Rep,  166. 

185.  A  gang  of  twenty  men^  armed 
with  clabs,  secretly  entered  into  a 
house  and  aflerwardd  maltreated  the 
inmates.  Held,  that  this  is  sufficient 
to  constitute  robbery  by  open  violence^ 
as  defined  in  CI.  1.  of  Sec.  3.  of  Reg. 
XIII.  of  1803.  The  prisoners,  con- 
victed of  being  of  the  gang,  were  sen- 
tenced to  imprisonment  for  foarteen 
years  in  the  Alipore  jail.  Murree- 
nath  y.  Oopashoo  and  others.  3d 
Dec  1822,  2  N.  A.  Rep.  217.— 
Dorin  £c  Goad. 

186.  In  a  case  of  burglary  attend- 
ed with  violence,  by  a  gan^  of  more 
than  three  armed  men,  it  should 
always  be  specified  in  the  charge 
whether  the  violence  was  simulta- 
neous with,  or  subsequent  to,  the 
entry;  as  in  the  former  case  the 
crime  is  Dacmty,  as  defined  in  CI.  1. 
of  Sec.  3.  of  Reg.  LIII.  of  1803. 
Mt  Chumpa  v.  Mudden  Jena.  22d 
May  1829.  3  N.  A.  Rep.  271.— 
leycester  &  Ross. 


24.  Decrees. 

187.  It  appearing,  in  the  course  of 
a  criminal  trial,  that  a  decree  had 
been  obtained  in  a  civil  suit  by  means 
of  fraud,  the  Court  did  not  think 
proper  to  cancel  the  decree,  but  di- 
luted that  a  copy  of  their  sentence 
should  be  presented  to  the  Court  of 
Appeal,  with  a  view  to  prevent  un- 
just execution.  Oovernment  v.  DuU 
ffunjun  and  others.  3d  Jan.  1823. 
3  N.  A.  Rep.  93. — Leycester  &  Rat- 
tray. 


Dhurmpooree.  10th  Dec.  1808. 
1  N.  A.  Rep.  164. — Harington  & 
Fombelle. 


25.  Dhuma. 

188.  A  prisoner  was  charged  with 
Dhuma,  but  acquitted,  the  circum-. 
stances  against  him  not  being  suffi- 
cient to  constitute  the  act.  He  sat 
sixteen  days  without  eating  or  drink- 
ing aught  but  sherbet,  not  at  the  door 
Of  the  house  of  the  party  whom  he 
wished  to  compel  to  do  him  justice, 
but  at  a  Modi's  shop  100  paces 
from    the    house.      Government  v. 


26.  Duel. 

189.  The  prisoners  having  been 
arraigned  as  principals  and  seconds 
in  a  fetal  duel,  were  declared  by  the 
Muhammadan  law  to  be  liable  to  dis- 
cretionary punishment.  #  But  no  pu- 
nishment was  awarded  in  addition  to 
the  imprisonment  they  had  suffered 
before  they  were  brought  to  trial,  it 
appearing  that  the  surviving  princi- 
pal had  received  gross  insults  from 
the  deceased,  and  that  the  seconds 
had  used  every  endeavour  to  effect 
an  accommodation.  Oovernment  v. 
Beaufort  and  otiiers.  7th  Aug.  1813. 
1  N.  A.  Rep.  277. 

190.  By  the  French  law,  there  is 
no  specific  punishment  for  a  second, 
as  the  term  is  understood  m  England. 
D). 

191.  By  the  Muhammadan  law, 
homicide  by  duelling,  though  wilful, 
being  authorized  by  mutual  consent, 
does  not  subject  the  person  commit- 
ting it  to  the  act  of  wilful  murder. 
But  provision  is  made  for  such  cases, 
when  a  prisoner  may  appear  deserv- 
ing of  punishment,  by  Sec.  3.  of  Ree. 
Vin.  ofl799.     lb. 

192.  A  magistrate  is  authorized  to 
commit  all  parties  in  a  fatal  duel  to 
take  their  trial  for  murder  ;  and,  to 
authorize  the  commitment,  it  is  not 
requisite  that  a  complaint  should  be 
made  by  a  private  prosecutor.     lb. 

27.  ^Jmbezzlem^nt  and  Fraud. 

193.  The  treasurer  of  a  Collector's 
office  was  sentenced  to  six  months' im- 
prisonment without  labour  or  irons, 
for  paying  money  out  of  the  treasury 
under  illegal  and  irregular  orders  of 
the  Collector,  which  he  well  knew 
were  illegal  and  irregular,  he  being 
de  facto  treasurer,  though  not  con- 
firmed ;  and  though  the  Collector 
himself  had  not  been  brought  to  trial. 
Government  v.  Lohmun.  2d  Jan. 
1823.  2  N.  A.  Rep.  229.—Leyce8. 
ter  &  Dorin. 
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194.  A  cashkeeper,  convicted  of 
having  removed  a  sum  of  money  from 
the  public  treasury  chest,  without 
authority,  though  he  might  not  have 
intended  eventually  to  embezzle  it, was 
held  guilty  of  a  misdemeanour  under 
the  provisions  of  Reg.  II.  of  1813. 
Sentence,  imprisonment  for  one  year 
without  labour  or  irons.  Govern- 
ment V.  Ooqfab  JRai  and  another. 
23d  March  1825.  2  N.  A.  Rep. 
376. 

195.  A  Tahdlddry  convicted  of 
making  unauthorized  advances  to  in- 
dividuals in  balance  for  one  year,  and 
supplying  the  deficiency  in  the  public 
accounts  by  sums  paid  as  revenue  for 
the  succeeding  year,  was  held  guiltv 
of  embezzlement.  Sentence,  impri- 
sonment for  one  year  without  labour 
or  irons.  Government  v.  Gholam 
Akkee.  14th  Aug.  1826.  2  N.  A. 
Rep.  463.— C.  Smith. 

196.  Held,  that  the  fact  of  a  Tah- 
sUddr  realizing  the  amount  of  a  debt 
due  to  him  from  the  proceeds  of  the 
estate  of  his  debtor,  does  not  amount 
to  embezzlement,  such  proceeds  not 
having  been  specially  paid  as  reve- 
nue, and  the  estate  not  being  under 
legal  attachment  in  his  hands.  Go- 
vemment  v.  Zeynoolahideen  and  ano- 
ther. 11th  May  1827.  3  N.  A. 
Rep.  37. — Dorin,  Leycester,  &  C. 
Smith. 

197.  A  TahMdary  being  convicted 
of  applying  to  his  private  use  a  cer- 
tain sum  of  money,  after  he  had  re- 
ported it  to  the  treasurer  as  received 
on  account  of  Government,  was  de- 
qlared  guilty  of  a  misdemeanour  under 
Reg.  II.  of  1813,  though  the  Zamin- 
ddry  by  whom  it  was  paid,  acquiesced 
in  the  appropriation.  The  imprison- 
ment he  had  already  undergone  being 
considered  sufficient,  the  prisoner  was 
discharged.  Government  v.  Ama^ 
nut  AIL  12th  June  1827.  3  N.  A. 
Rep.  45. — Ross  &  Dorin. 

198.  Held,  that  a  fraud  on  the 
Post  Office,  by  means  of  procuring  a 
frank  on  a  false  pretence,  is  punish- 
able by  a  pecuniary  fine,  commutable 
to  imprisonment  under  CI.  7.  of  Sec. 


2.  of  Reg.  LIII.  of  1803.  The  Judge 
of  Circuit  who  referred  the  case  was 
directed  to  dispose  of  it  s^reeably  to 
the  provisions  cited.  Government  v. 
Anund  Chunder  BunhocQea,  22d 
April  1828.  3  N.  A.  Rep.  130.— 
Leycester  &  Tumbull. 

199.  If  the  accounts  of  the  receipts 
and  proceeds  of  the  sale  of  stamps 
entrusted  to  him  be  rendered  by  a 
stamp  vendor,  the  penalty  only  pre- 
scribed by  CI.  11.  of  Sec.  10.  of  Reg. 
X.  of  1829,  is  exigible  for  the  non- 
delivery of  paper  or  money  due  ac- 
cording to  the  account.  But  if  the 
account  rendered  be  false,  the  vendor 
is  liable,  under  the  general  Regula- 
tions, to  a  prosecution  in  the  Crimi- 
nal Court  for  fraud  and  embezzle- 
ment. In  the  present  case,  the  pri- 
soners, not  having  been  charged  with 
falsifying  their  account,  with  a  view 
to  the  embezzlement  of  the  stamped 
paper,  were  acquitted  and  released. 
Government  v.  Sheonaih  Dutt  and 
others.  3d  Aug.  1831.  4  N.  A- 
Rep.  67.— Ross. 

200.  The  prisoner,  in  attesting  the 
confession  of  a  person  charged  with 
a  criminal  offence,  wrote  a  false 
name.  Sentence,  imprisonment  for 
one  year.  Government  v.  Ramdhone 
Ghose.  9th  Jan.  1836.  5  N.  A. 
Rep.  20. — Braddon. 

201.  The  Patmari  of  a  Govern- 
ment village,  whose  salary  had  been 
stopped  by  the  revenue  authorities, 
appropriated  to  his  own  use  the  col- 
lections in  his  hands  to  an  extent  not 
exceeding  the  amount  of  salary 
stopped :  he  was  held  guilty  of  embez- 
zlement. Sentence,  imprisonment  for 
one  vear.  Government  v.  Ram  Gth- 
vind  Gopt.  8th  Jan.  1839.  5  N. 
A.  Rep.  114. — Rattray  &  Braddon. 


28.  Erroneous  Somicide. 

202.  When  a  blow  aimed  at  one 
person  kills  another,  the  homicide  is 
of  that  description  called  homicide  by 
misadventure,  and  does  not,  accord- 
ing to  Muhammadan  law,  subject  the 
o&nder  to  the  punishment  of  wilful 
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Lomicide.  Such  cases,  however, 
are  provided  for  by  Reg.  VIII.  of 
1801  (Sec  10.  of  Reg.  VIII.  of 
1803).  Jeeamun  v.  Lulwa.  3d  Sept. 
1805.  1  N.  A.  Rep.  52.— H.  Cole- 
brooke  &  Harington. 

2(^.  The  prisoner,  being  in  the  act 
of  committing  justifiable  homicide, 
and  killing  two  persons  who  inter- 
fered, was  held  by  the  Futwa  to  be 
firuilty  of  erroneous  homicide,  and 
fiable  to  DiyaU  Saitence,  imprison- 
ment for  two  years.  Kuramut  Khan 
v.  Ghoosoo.  9th  July  1807.  1  N. 
A.  Rep.  151. — Harington  &  Fom- 
belle. 

5^04.  The  act  of  giving  poison  to  a 
person  with  a  murderous  intent,  by 
means  of  which  poison  a  third  person 
is  unintentionally  killed,  is  not,  in 
Muhammadan  law,  punishable  with 
death ;  but  the  Nizamut  Adawlut  may 
inflict  punishment  under  the  provi- 
sions of  CI.  1.  of  Sec  10.  of  Reg. 
VI IL  of  1803.  Oovemment  v.  Mt. 
Indeea.  20th  Dec.  1813.  1  N.  A. 
Rep.  287. — Fombelle  &  Rees. 

205.  The  prisoner  was  convicted 
of  tlie  murder  of  a  man,  in  the  intent 
to  kill  a  woman,  with  whom  he  had 
maintained  a  criminal  intercourse, 
but  who  had  deserted  him  for  the  de- 
ceased.^ Ml  Motee  v.  Seetul  Rat, 
31st  March  1815.  1  N,  A.  Rep. 
309.— Fombelle. 


28  a.  Europeans. 
206.  The  name  of  a  European 
being  indirectly  introduced  in  a  ti*ans- 
action  for  which  a  native  is  commit- 
ted for  trial,  does  not  vitiate  the  trial 
under  the  Circular  Order.  Moteeram 
"F.  Oungaram  and  another,  14th 
April  1821.    2N.  A.  Rep.  7a 


t  Erroneous  homidde  (whereby  a  person, 
deliberately  intending  to  murder  one  indi- 
Tidual,  accidentally  kills  another,  is  not 
Iteld  liable  to  KiM&$)  is  provided  against  by 
Beg.  VIII.  of  IbOl  <8ec.  10.  of  Reg.  VIll. 
of  1803;,  by  which  a  person  under  such  cir- 
cuiDstanoeB  is  declared  liable  to  the  same 
jniDishmeot  as  if  the  criminal  act  had  been 
perpetrated  on  the  person  intended  to  be 
kmed. 


29.  Evidence. 

207.  The  testimony  of  witnesses  in 
cases  of  robbery-,  when  contrary  to 
their  first  examination  before  the  po- 
lice officers,  should  be  received  with 
the  utmost  circumspection.  Sham 
Holdar  and  anajther  v.  RamOr.  11th 
Jan.  1805.  1  N.  A.  Rep.  3.— H. 
Colebrooke  &  Haringtqp. 

208.  The  evidence  of  two  witnesses, 
one  being  a  Hindu  and  the  other  the 
servant  of  the  prosecutor,  is  insufE- 
cient  to  warrant  a  sentence  of  Kisds ; 
the  Muhammadan  law  requiring  that 
the  two  witnesses  shall  be  Muham- 
madans.  This  has  been  provided 
for  by  Sec.  56.  of  Reg,  IX.  of  1793. 
Imambuksh  v.  Koochaee.  27th  June 
1805.  1  N.  A.  Rep.  31.— H.  Cole- 
brooke &  Fombelle. 

209.  Comparison  of  handwriting  is 
not  admitted  by  the  Muhammadan 
law  as  legal  evidence.  Oovemment 
V.  Chukhun  Lai  26th  Aug.  1806. 
1  N.  A.  Rep.  113.— H.  Colebrooke 
&  Fombelle. 

210.  The  testimony  of  wives  may  be 
received  in  corroboration  of  other  evi- 
dence. Oovemment  v.  Sadik  VUah.^ 
28th  April  1807.  1  N.  A.  Rep. 
144. — H.  Colebrooke  &  Fombelle. 

211.  Evidence  having  been  given 
in  one  trial,  and  considered  unworthy 
of  credit,  the  self-same  evidence  was 
adduced  in  another  trial ;  and  the  law 
officers,  not  being  aware  that  the 
witnesses  were  the  same,  convicted 
the  prisoners,  but  on  discovery  of 
that  fact  reversed  the  Futwa.  Hun- 
neef  v.  DooUd  and  othent.  14th 
April  1808.  1  N.  A.  Rep.  170.— 
Harington  &  Fombelle. 

212.  The  wife  of  the  prisoner  being 
brought  forward  to  substantiate  his 
defence,  (grounded  on  the  deceased 
having  been  detected  in  the  act  of  adul- 
tery with  her,)  her  evidence  was  held 
to  be  inadmissible  on  account  of  the 
existingrdationship  between  the  par* 
ties.  JBuncharam  v.  Oovind  Sahoo 
and  another.  31st  Jan.  1809.  1 N.  A. 
Rep.  182.— Harington  &  Fombelle. 


2  But  see  ir^fra  PI.  212.  227. 
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213.  Where  there  are  only  three 
witnesses,  one  male  and  two  females, 
and  their  evidence  is  contradictory, 
the  full  legal  proof  required  by  the 
Muhammadan  law  is  wanting.  Mt, 
Pe€f4Mee  v.  JRamzaun  Hyat.  12th 
June  1809.  1  N.  A.  Rep.  193.  — 
Fombelle  &  Stuart 

214.  A  girl  haying  eloped  from 
the  house  of  £er  parents,  returns  some 
time  afler,  and  asserts  that  she  is  their 
daughter ;  the  denial  of  her  identity 
by  ^e  parents  is  not  condusiye,  they 
being  obviously  mterested  m  dis- 
claiming  the  relationship.  Oovern- 
ment  v.  Medaree  and  another.  28th 
Sept.  1809.  1.  N.  A.  Rep.  194.— 
Harington  &  Stuart 

215.  The  witnesses  for  the  prose- 
cution in  a  case  of  affray  deposed 
that  the  person  killed  in  the  affray 
was  wounded  by  a  prticular  prisoner, 
not  having  named  him  in  their  exa^ 
mination  before  the  magistrate,  when 
they  named  other  persons  as  having 
killed  the  deceased:  this  contradic- 
tion was  considered  by  the  law  offi- 
cers sufficient  to  establish  the  false- 
hood of  the  charge,  and  to  nulliiy 
the  whole  of  the  evidence  relating  to 
the  affray.  The  Court  concurred 
with  the  law  officers.  Suttoo  Singh 
and  another  v.  Phoolail  Singh  and 
others.  8th  July  1812.  1  N.  A. 
Rep.  236. — Burges  &  Rees. 

216.  Where  there  was  only  one 
witness  to  an  assault,  his  evidence  was 
held  in  Muhammadan  law  to  be  insuf- 
ficient for  conviction.  Ainoodeen  v. 
Koorban  AH.  5th  April  1813.  1 
N.  A.  Rep.  260.— Fombelle  & 
Rees. 

217.  All  persons  (however  young) 
deposing  betore  the  Criminal  Courts, 
as  prosecutors  or  witnesses,  should  be 
examined  on  oath,  or  under  a  solemn 
declaration,  provided  they  appear  to 
entertain  a  sufficient  sense  of  the  na- 
ture and  obligation  of  an  oath.  Sooga 
Pande  v.  Doohhey  and  others,  dth 
June  1813.  1  N.  A.  Rep.  271.— 
Fombelle.  Government  v.  Hatim 
AH.  26th  June  1821.  2  N.  A. 
Rep.  85. — Leycester  &  C.  Smith. 


217  a.  The  principal  evidence 
against  the  prisoner,  a  boy  of  twelve 
years  of  age,  being  his  own  confes- 
sion,  that  evidence  was  declared  by 
the  law  officers  to  be  insufficient  for 
his  condemnation  by  reason  of  his 
non-age ;  but  this  doctrine  was  over, 
ruled  by  the  Court,  and  the  prisoner 
was  convicted.  Mt.  Sahibkoonmur 
Y.Sudasookh.  28th  Jan.  1820.  2JV. 
A.  Rep.  2. — Fendall  &  Goad. 

218.  The  deposition  of  a  witness 
to  the  confession  of  a  prisoner  cannot 
be  received  in  evidence  against  him, 
unless  it  be  taken  in  the  presence  of 
the  prisoner.  Oovemment  v.  Mun- 
galeea.  13th  Sept.  1814.  1  N.  A. 
Rep.  300. — Fombelle  &  Rees. 

219.  The  evidence  of  accomplices 
is  insufficient,  under  the  Muhamma- 
dan law,  to  prove  any  criminal 
charge,  though  admitted,  when  cor- 
roborated by  other  evidence,  to  esta- 
blish violent  presumption.  Madha- 
cant  Doss  and  others  v.  Mohadeyh. 
2d  Jan.  1815.  1  N.  A.  Rep.  304.— 
Fombelle. 

220.  A  witness  in  a  case  of  mur- 
der appearing  to  have  received  pro- 
perty with  a  knowledge  that  it  was 
not  obtamed  honestly,  the  Nizamnt 
Adawlut  directed  his  committal  for 
trial  on  that  charge.  His  examina- 
tion on  oath  was  declared  not  to  be 
admissible  as  evidence  against  him 
on  his  trial.  Mt.  Rujhoo  v.  Edoo. 
6th  Feb.  1819.  1 N.  A.  Rep.  373.— 
Rees. 

220  a.  Held,  that  it  is  irregular 
in  a  Session  Judge  to  cross  examine 
a  prisoner  on  trial  with  a  view  to  his 
conviction  after  he  has  made  his  de- 
fence. Government  v.  Ghmga  Pur^ 
saud.  5th  Feb.  1820.  2  N.  A.  Rep.  7. 
— Fendall  &  Goad. 

221.  The  evidence  of  a  witness  on 
a  trial  varying  from  that  which,  ac- 
cording to  the  Thanna  Report,  he 
was  there  stated  to  have  given ;  it  was 
held  that  such  variation  was  not  suffi- 
cient to  invalidate  it  Mt.  Juwahir  ▼• 
KuUooa.  29th  Feb.  1820.  2N.A. 
Rep.  17. — Leycester  &  Goad. 

222.  The  evidence  of  a  convict 
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baving  been  taken,  with  a  view  to 
the  conviction  of  a  prisoner  charged 
with  participation  in  a  UcLCoitf/y  for 
which  such  convict  had  already  been 
sentenced,  the  Court  held  that  his 
evidence  was  wholly  inadmissible. 
Oavernment  v.  Jey  Singh.  17th 
April  1820.  2  N.  A.  Rep.  25.  — 
Leycester. 

222  a.  It  is  irr^ular  not  to  hear 
witnesses  named  for  the  defence,  on 
the  ground  that  they  have  been  al- 
ready heard  for  the  prosecution. 
'Bkolanath  and  others  v.  Chand  HoU 
dar  and  others.  17th  Aug.  1820. 
2  N.  A.  Rep.  37.  —  Leycester  & 
Goad. 

223.  The  prisoner  was  charged 
with  perjury  in  giving  a  fidse  sche- 
dule of  his  property,  for  the  purpose 
of  being  admitted  to  sue  as  a  pauper, 
and  acquitted.  Held,  that  the  recital 
of  his  having  made  oath  in  the  Ru- 
hakdri  of  commitment  is  not  suffi- 
cient evidence  of  the  fact ;  and  that 
the  recorded  evidence  of  witnesses  in 
a  civil  suit  is  not  sufficient  proof,  in 
a  criminal  trial,  as  to  the  real  value 
of  his  property.  Oovemment  v. 
Byjnath  Singh.  28th  Feb.  1821. 
2  N.  A.  Rep.  64. — Leycester. 

224.  The  depositions  of  two  private 
individuals  to  a  confession  of  arson, 
made  before  apprehension,  and  not 
reduced  to  writing,  by.  a  girl  eleven 
years  of  age,  was  held  by  the  law  of- 
ficers of  both  Courts  to  be  sufficient 
for  her  conviction,  but  was  rejected 
by  the  Court  of  the  Nizamut  Adaw- 
lut,  especially  with  reference  to  the 
tender  years  of  the  prisoner.  Sen- 
tence, acquittal.  Neel  Kaunt  r.Mt. 
NuiUiya.  14th  Sept.  1820.  2N.A. 
Rep.  45. — Goad  &  Leycester. 

225.  The  prisoner  confessed  a  mur- 
der, and  pointed  out  human  bones, 
which  he  alleged  to  be  those  of  the 
persons  murdered.  The  Court  held, 
that  as  the  bones  did  not  admit  of 
Identification,  this  was  not  a  sufficient 
finding  of  the  body  to  warrant  a  ca- 
pital  sentence.  Kealal  v.  Chundwa. 
81st  May  1821.  2  N.  A.  Rep.  82.— 
Goad  &  Dorin. 


226.  The  prisoner  confessed  a  mur- 
der; and  a  body  being  found,  which 
the  prisoner  admitted  to  be  that  of 
the  person  murdered,  the  Court  did 
not  deem  the  absence  of  proof  of  its 
identity  to  be  sufficient  to  bar  a  capi- 
tal sentence.  Paim  v.  Jeorakhun. 
3l8t  Oct.  1821.'  2  N.  A.  Rep.  104. 
— Goad  &  Shakespear. 

227.  A  wife  should 'not  be  called 
on  to  give  evidence  against  her  hus- 
band, except  in  cases  of  urgent  neces- 
sity. Mt,  JJultea  V.  Lurrye  Chung. 
28th  Feb.  1822.  2  N.  A.  Rep.  149. 
, — Shakespear  &  Elliott: 

228.  A  Thanna  confession  (not 
borne  out  by  the  evidence  on  record) 
that  the  prisoner  had  two  other  asso- 
ciates in  nighway  robbery,  is  not  suffi- 
cient evideuce  of  a  "gang"  to  bring 
the  case  within  the  provisions  of  Sec 
3.  of  Reg.  LIII.  of  1803.  Govern^ 
ment  v.  Lai  Singh  and  another.  20th 
May  1822.  2  N.  A.  Rep.  172.  — 
Leycester. 

228  a.  It  is  irregular  in  a  Judge 
to  enter  into  an  examination  of  a  pri- 
soner as  to  his  own  confession,  be- 
yond his  simple  avowal  or  denial  of 
it.  Kardee  v.  Shafn  Haree  and 
others.  10th  June  1822.  2  N.  A. 
Rep.  185. —  Goad  &  J.  Shake- 
spear. 

229.  The  Circular  Order,  which 
directs  that  the  examination  of  civil 
surgeons  relative  to  the  real  or  as- 
sumed insanity  of  a  prisoner  should 
be  taken  on  oath,  is  equally  appli. 
cable  to  their  depositions  as  to  violent 
or  unnatural  deaths.  Ramdial  Buk- 
hal  V.  Mt.  Ludroon.  2l8t  Nov.  1822. 
2  N.  A.  Rep.  213.  —  Leycester  & 
J.  Shakespear. 

230.  In  a  case  of  extortion,  the 
law  officers  held  that  those  who  con- 
tributed to  the  extortioners'  demands 
could  not  be  admitted  as  witnesses,  as 
they  were,  in  point  of  fact,  plaintifis 
in  the  case ;  but  the  Nizamut  Adaw- 
lut  overruled  tliis  doctrine.  Govern- 
vemment  v.  Moomtaz  Ali.  9th  Nov. 
1824.  2N.  A.  Rep.  341.— C.Smith  & 
J.  Shakespear.  Heeramun  Tewarry 
V.  Ram  Singh  Burkoondaz.     15th 
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April  1834.  4  N.  A.  Rep.  286.— 
H.  Shakespear. 

230  a.  The  Jud?e,  in  patting  the 
prisoner  cm  her  deience,  subjected  her 
to  a  string  of  upwards  of  twelve  in- 
terrogatones,  eleven  of  which  had  a 
direct  tendency  to  criminate  the  pri- 
soner, and  in  course  of  which  she  ac- 
tually did  criminate  herself.  It  was 
held,  that  such  practice  was  objection, 
able,  and  should  be  discontinued.  Oo- 
vemment  v.  Bowul  Bervah,  6th  Dec. 
1822.  2  N.  A.  Rep.  220.  —  Ley- 
cester. 

230  &.  The  Judge  of  Circuit,  after 
concurring  with  the  Futwaf  which  ac- 
quitted the  prisoners  of  murder,  pro- 
posed to  examine  another  witness  for 
the  prosecution.  The  Court  observed, 
that  the  Judge  should  have  examined 
the  witne^es,  or,  having  doubts  of 
the  propriety  of  doing  so,  refeiTed 
the  question  to  the  Court  before  taking 
a  Fiitwa ;  but  that  having  taken  one, 
and  not  dissenting  therefrom,  he 
should  immediately  have  issued  a 
warrant  for  the  release  of  the  pri- 
soners. Government  v.  Nujuf  Ali 
and  anotJier.  16th  June  1825.  2 
N.  A.  Rep.  404.  —  C.  Smith  &  H. 
Shakespear. 

230  c.  After  taking  from  his  law 
officer  a  Futwa  acquitting  the  pri- 
soners, the  Judge  of  Circuit,  concur- 
ring therein  as  the  evidence  then 
stood,  recommended  that  an  addi- 
tional witness  should  be  examined 
against  them;  but  he  was  informed 
that  this  was  illegal,  and  directed  to 
release  the  prisoners  forthwith.     lb. 

231.  It  IS  no  sufficient  reason  for 
rejecting  evidence  to  the  defence,  that 
the  witnesses  named  by  the  prisoner 
had  been  accused  before  the  magis- 
trate of  participating  in  the  offence 
charged,  but  released  by  that  officer. 
Rarndoolal  Joqee  v.  Rampershad 
SookuL  26th  July  1825.  2  N.  A. 
Rep.  413.— C.  Smith. 

232.  In  a  case  of  a  prisoner  stand- 
ing mute,  it  is  not  sufficient,  under 
the  Court's  Circular  Orders,  that  the 
deposition  of  the  civil  surgeon  be 
taken  as  to  his  sanity  or  othen/v'ise, 


but  he  should  be  examined  specifically 
as  to  the  cause  of  his  standing  route. 
OovemTnent  v.  Khandharee.  24tk 
Sept.  1825.  2  N.  A.  Rep.  4ia— C. 
Smith,  Ross,  &  H.  Shakespear. 

232  cu  On  trial  for  forgery,  the 
Judge,  on  the  prisoner  pleading  not 
guilty,  took  no  evidence  for  the  pro- 
secution, but  immediately  proceeded 
to  take  the  prisoner's  defence.  Held, 
that  this  was  irregular,  and  that  the 
Judge  should  not  nave  called  on  the 
prisoner  for  his  final  defence,  un- 
til something  had  been  established 
.against  him,  of  which  it  was  neces- 
sary that  he  should  furnish  a  refu- 
tation. Oovemment  v.  Buhhtanmr. 
29th  April  1826.  2  N.  A.  Rep. 
454.  —  Leycester,  C.  Smith,  & 
Sealy. 

232  &.  The  mere  fact  of  a  person 
filing  a  forged  deed  of  sale  ia  Court, 
he  being  interested  in  establishing  its 
contents,  affords  a  sufficient  presump- 
tion that  he  uttered  it  knowing  it  to 
be  forged.     lb, 

233.  The  evidence  of  witnesses 
for  the  prosecution  having  been  taken 
after  the  prisoner's  defence,  without 
his  having  been  called  upon  for  a  fur- 
ther defence,  as  regarded  such  testi- 
mony, the  Court  held  that  the  pro- 
ceedings  were  infonnal,  and  rehypied 
them  to  have  the  omission  supplied* 
Oovemment  v.  Surroop.  7tn  Oct- 
1826.  2  N.  A.  Rep.  481.— Leyces- 
ter, Ross,  &  Dorin. 

234.  In  a  trial  for  perjury,  it  be- 
ing certified  by  the  magistrate  that 
the  false  deposition  was  taken  on 
oath,  and  the  prisoner  not  having 
denied  being  sworn,  the  Nizamat 
Adawlut  did  not  deem  the  omission 
to  bring  witnesses  to  that  fact  to  be 
material,  though  it  would  have  been 
more  regular.  Government  v.3£t» 
Surmunee,  23d  April  1827.  3  N. 
A.  Rep.  22. — Leycester,  C.  Smith,  & 
Dorin. 

235.  The  evidence  of  a  single  wit- 
ness, not  corroborated  by  other  proof, 
as  to  the  recognition  of  prisoners  as 
having  belonged  to  a  gang  of  robbers, 
was  held  to  be  insumcient  for  their 
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conviction.  Ram  Sukloo  v.  Laul 
and  another.  7th  Feb.  1828.  3  N. 
A.  Rep.  99.— Turabull. 

236.  A  prisoner  was  acquitted  of  the 
charge  of  being  one  of  a  gang,  who 
committed  a  desperate  robbery  by  open 
violence,  the  evidence  of  an  approver, 
and  the  admission  of  three  convicted 
accomplices,  being  held  insufficient  le- 
gal proof  for  conviction.  Oovemment 
V.  Puhloo  Rai.  19th  March  1828. 
3  N.  A.  Rep.  112.— Sealy  &  TurnbuU. 

237.  The  finding  a  skull,  recog- 
nized as  that  of  a  missing  boy  by  a 
peculiarity  in  the  jaw  bone,  was  held 
not  to  be  sufficient  proof  of  identity  to 
warrant  a  conviction  of  murder. 
Haubil  y.Wtizeer  Khan  and  another. 
7th  April  1828.  3  N.  A.  Rep.  122. 
— Leycester,  Rattray,  &  Sealy. 

238.  The  dying  declaration  of  one 
of  two  of  the  murdered  individuals, 
the  fact  of  the  prisoner's  having  been 
seen  to  quit  the  house  in  which  the 
murdered  persons  were  on  the  night 
of  the  murder,  of  his  not  returning 
home  till  the  succeeding  night,  of  his 
clothes  being  stained  with  blood,  and 
his  statement  being  disproved  by  cir- 
cumstances, were  held  to  be  sufficient 
to  furnish  presumptive  proof  on  which 
to  found  a  capital  sentence  against 
the  prisoner  as  guilty  of  the  murders 
ch^b^ged.  Government  v.  Bindrabun 
Doss.  30th  April  1828.  3  N.  A. 
Rep.  131.— Ross  &  Turnbull. 

239.  A  Military  Court  of  Inquiry 
is  not  competent  to  administer  an 
oath.  Government  v.  Mungoo  Ka- 
har  and  others.  19th  Aug.  1828.  3N. 
A.  Rep.  171. — Leycester  &  Rattray. 

240.  Held,  that  the  discrepancy  of 
the  evidence  of  the  parties  in  an  af- 
fray affords  no  ground  for  the  ac- 
quittal of  those  charged :  credit  must 
be  given  to  that  which  appears  best 
supported  by  the  circumstances  of  the 
case.  Rowsun  Pardhun  v.  Rvggoo 
JDowhey  and  others,  22d  April  1829. 
3  N.  A.  Rep.  221. — Leycester  &  Rat- 
tray. 

241.  A  person  committed  as  an 
accomplice  in  the  crime  of  poisoning, 
was  acquitted  for  want  of  evidence,  and 

VouL 


supplementary  proceedings  ordered 
to  be  held  at  the  ensuing  Sessions,  in 
which  his  evidence  should  be  taken 
for  the  conviction  of  the  principal. 
Government  v.  Mtmgooah  and  ano- 
ther.  29th  April  1829.  3  N.  A. 
Rep.  227. — Leycester. 

242.  The  Gourt  overruled  the  ac- 
quittal by  the  law  officers  of  a  per- 
son, on  the  ground  orf"  one  of  the  wit- 
nesses to  the  charge  being  the  son  of 
the  prosecutor;  and  held  that  the 
evidence  of  near  relatives  is  admis- 
sible in  criminal  trials.  Ruldee  v. 
Gunga  Singh.  25th  Feb.  1830.  3  N. 
A.  Rep.  309. — Leycester  &  Rattray. 

242  a.  The  Commissioner  having 
deemed  it  unnecessary  in  a  trial  for 
murder  to  take  the  evidence  offered 
by  the  prisoner  for  his  defence,  the 
proceedings  were  returned  for  the 
purpose;  and  on  the  receipt  of  the 
fresh  evidence  the  prisoner  was  ac- 
quitted. Government  Y.GurreebooU 
lah.  27th  April  1833.  4  N.  A.  Rep. 
228. — H.  Shakespear. 

243.  The  only  evidence  against 
prisoners  charged  with  having  beaten 
and'  otherwise  ill-treated  a  person,  so 
that  he  died  in  consequence,  being 
the  declaration  of  the  deceased,  it 
was  held  insufficient  for  conviction. 
Government  v.  Gadho  Chowkeedar 
and  others.  30th  April  1831.  4  N. 
A.  Rep.  31. — Rattray. 

244.  The  principal  evidence  for 
the  prosecution  being  the  prisoner's 
wife,  and  a  lad  of  fourteen  years  of 
age,  the  law  officer  found  it  insuffi- 
cient for  conviction  under  the  Mu- 
hammadan  law,  as  being  that  of  a 
female  and  a  minor.^  Ushgur  v. 
Auzeem.  25th  Nov.  1833.  4  N.  A. 
Rep.  261. — H.  Shakespear. 

245.  Witnesses  incapacitated  by 
youth  or  other  cause  u*om  making 
depositions  on  oath  are  in  no  case  to 
be  examined  at  all.  Hunsrajee  Doss 
V.  Gheenahoo  Kandoo  and  another. 
18th  June  1834.  4  N.  A.  Rep.  305. 
— Braddon  &  Rattray. 

246.  In  a  case  of  murder,  a  prin- 


But  see  infra  PI.  247. 
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cipal  witness  having  died  before  the 
trial  came  on  before  the  Court  of  Ses- 
sions ;  it  was  held,  that  if  the  Session 
Judge  considers  the  evidence  to  be 
of  sufficient  importance  to  warrant 
his  doing  so,  it  is  incumbent  on  him 
to  transfer  the  deposition  of  the  de- 
ceased person,  taken  before  the  Ma- 
gistrate, duly  authenticated,  to  the 
record,  affording  to  it  such  conside- 
ration as  it  may  appear  to  claim  when 
weighing  the  testimony  adduced.  Soo- 
bun  Shah  v.  Jooma  Ghazi,  20th 
Dec.  1834  4  N.  A.  Rep.  335.  — 
Rattray. 

247.  The  evidence  of  a  woman  and 
of  a  boy  of  twelve  years  of  age  was 
considered  sufficient  to  convict  a  pri- 
soner of  murder,  in  opposition  to  the 
Futwa  of  the  law  officers.  Govern^ 
ment  Y.Kamdar  Kfuin.  23d  June 
1835.  5  N.  A.  Rep.  7.— Rattray  & 
Robertson. 

248.  In  a  trial  for  murder,  the 
Court  held  that  the  deposition  of  the 
deceased,  taken  before  his  death, 
should  have  been  brought  on  the  re- 
cord of  the  trial,  if  first  duly  proved. 
Government  v.  Shewdial.     3d  A*ug. 

1835.  5  N.  A.  Rep.  9.— Robertson 
&  Stockwell. 

248  a.  The  prisoners  having  been 
charged  with  a  crime  of  which  some 
of  their  associates  had  been  previously 
convicted ;  it  was  held  that  it  is  not 
sufficient  to  proceed  entirely  on  the 
record  of  the  former  trial,  but  the  evi- 
dence to  the  facts  of  the  case  should 
be  taken  de  novo  in  the  presence  of 
the  prisoners.  Bliolanath  Shah  v. 
Dhora  and  others.  9th  Dec.  1835. 
6  N.  A.  Rep.  17.— Stockwell. 

249.  Held,  that  certain  convicts, 
called  by  the  prisoner  in  his  defence, 
ought  to  have  been  examined  on  oath. 
It  has  since  been  enacted,  by  Act 
XIX.  of  1837,  that  no  convictiou  ren- 
ders a  witness  incompetent.  Govern- 
ment V.  Kurum  Ally,      19th   Nov. 

1836.  5  N.  A.  Rep.  37.— Braddon 
&  D.  C.  Smyth. 

249  a.  The  Session  Judge  having 
sent  for  and  taken  further  evidence 
on  a  trial,  after  a  jury  had  delivered 


their  verdict,  the  Court  held  that 
such  proceeding  was  fatal  to  the  con- 
viction of  the  prisoner,  and  accord- 
ingly acquitted  him.  Matoo  v.  Peer^ 
buhsh  and  others.  23d  Nov.  1836. 
5  N.  A.  Rep.  38.— Rattray  &  D.  G. 
Smyth. 

249  6.  After  the  completion,  by  the 
Session  Judge,  of  a  trial  referral  to 
the  Nizamut  Adawlut,  further  evi- 
dence was  submitted  by  the  Magis- 
trate calculated  to  change  entirely  the 
features  of  the  case  in  favour  of  the 
prisoner.  The  Nizamut  Adawlut 
held  that  it  was  not  necessary  to 
quash  the  trial,  but,  cancelling  the 
Futwa  of  the  law  officer  of  the  Ses- 
sions Court,dirccted  the  Session  Judge 
to  proceed  in  the  trial,  taking  the  fui^ 
ther  evidence,  and  disposing  of  the 
case  in  the  usual  manner.  Meer 
Oholam  Sunidanee  v.  Mughoonath 
Doss.  10th  Dec.  1836.  5  N.  A, 
Rep.  40.— Rattray  &  D.  C.  Smyth. 

250.  In  the  event  of  the  absence 
of  witnesses  called  by  a  prisoner  to 
his  defence,  it  is  the  duty  of  the  Ses- 
sion Judge  to  satisfy  himself  in  re- 
gard to  the  measures  taken  for  caus- 
ing their  appearance,  and  to  adopt 
the  necessary  steps  for  securing  their 
attendance.  Bungalee  Mossulman  v. 
Bhoodye  Mossulman  and  others,  Gth 
Aug.  1838.  5  N.  A.  Rep.  94.  — 
Braddon. 

251.  The  prisoner  having  declined 
putting  any  questions  to  a  witness 
whom  he  had  cited  for  the  defence, 
on  the  plea  that  he  had  been  tarn- 
pered  with  by  the  prosecutor;  it  was 
lield  that  it  was  objectionable  in  the 
Session  Judge  to  examine  him  against 
the  prisoner.  BJiaram  Khan  v,  Ama- 
nut  Khan  and  others.  8th  March 
1839.    5  N.  A.  Rep.  115.— Tucker. 

30.  False  Personation. 

252.  False  personation  for  one's 
own  advantage  is  an  offence  under 
the  Muhammadan  law.  No  specific 
penalty  is  laid  down  for  the  offence, 
but  the  punishment  is  at  the  disere* 
tion  of  the  Sdkim,  with  a  view  to 
restrain  the  offender,  respect  being* 
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had  to  the  circamstances  of  the  of- 
fender,  and  the  character  of  the  of- 
fence, which  is  apparently  in  itself  of 
a  trivial  nature.  Government  Y,A2uk 
Shah.  13th  June  1839.  5  N.  A. 
Rep.  122. — Braddon  &  Tucker. 


31.  Foreign  Territories,  offences 
committed  in, 

253.  Bv  the  Muhammadan  law 
Moostamins  {Le.  persons  residing  in  a 
foreign  country)  are  justified  in  mak- 
ing reprisals,  hy  any  means  in  their 
power,  on  the  sovereign  of  that  coun- 
try, for  sums  due  by  himself  or  his 
subjects,  if  he  refuse  to  give  redress 
on  a  representation  of  the  case.  By 
Reg.  V.  of  1809  such  persons,  if  sub- 
jects of  the  Company,  are  liable  to 
be  tried  and  punished  for  any  act  of 
am*es8ion,  in  like  manner  as  if  the 
onence  had  been  committed  within 
the  Company's  territory.  Govern^ 
ment  v.  Bhohtm  Singh  and  others, 
16th  April  1818.  1  N.  A.  Rep.  360. 
— Fendall  &  Rees. 

254.  The  prisoner  having  been 
tried  for  a  murder  committed  in  the 
Lucknow  territory,  the  proceedings 
were  quashed  by  the  Nizamut  Adaw- 
lut,  in  consequence  of  the  permission 
of  Government  not  having  been  ob- 
tained to  bring  the  prisoner  to  trial, 
as  required  by  Reg.  V.  of  1809. 
Buksk  ▼.  Babooa.  11th  Feb.  1820. 
2  N.  A.  Rep.  10— Fendall  &  Goad. 


32.  Forgery. 

255.  Affixing  a  person's  name  in 
his  absence,  but  witn  the  permission 
of  his  constituted  agent,  to  a  security 
bond,  was  held  not  to  constitute  forgery. 
But  whether  the  person  whose  name 
was  so  affixed  be  responsible  or  not 
was  left  to  the  cognizance  of  the  Civil 
Court.  Goveimment  v.  Doorgaper- 
shaud  and  another.  1st  March  1813. 
1  N.  A.  Rep.  253.— H.  Colebrooke. 

256.  An  authorized  pleader  of  the 
Civil  Court,  though  acquitted  of  the 
charge  of  forging  a  document,  and 
presenting  it  to  the  Court,  knowing 
it  to  be  Torged,  was  dismissed  from 


office  in  consequence  of  suspicion 
arising  fi'om  his  having  presented  a 
forged  deed,  and  bringing  forward 
false  witnesses  in  support  of  it.  6o- 
vemment  v.  Wahid  Khan  cmd  others. 
19th  May  1814.  1  N.  A.  Rep.  293. 
— H.  Colebrooke  &  Fombelle. 

257.  To  the  offence  of  fabrication, 
under  Reg.  XVII.  oj  1817,  no  writ- 
ing is  necessary :  it  is  sufficient  that 
the  seal  be  forged,  though  the  paper  be 
blank.  *  Govejmment  v .  Jyechund  and 
others.  31st  Jan.  1820.  2  N.  A. 
Rep.  3. — Fendall  &  Goad. 

258.  To  antedate  and  postdate 
deeds,  being  a  common  practice  with 
the  natives,  the  Court  did  not  admit 
this  fact  to  be  evidence  of  forgery. 
Government  v.  Ramkunhai.  14th 
Aug.  1820.  2  N.  A.  Rep.  86.— C. 
Smith  &  Goad. 

259.  The  prisoner  having  lent  Rs.51 
to  a  person  who  afterwards  died  (whose 
bond  he  held  on  plain  paper,  bearing 
interest  at  24  per  cent,  per  annum), 
forged  and  filed  a  bond  on  stamped 
paper  for  the  same  amount,  bearing 
interest  at  12  per  cent.  Held,  that 
this  is  an  act  of  forgery,  not  deserving 
of  less  than  three  years'  imprison- 
ment; for  on  the  bond  for  24  per 
cent,  the  prisoner  suspected  he  would 
not  get  any  interest.  Sentence,  im- 
prisonment for  three  years.  Govern- 
ment V.  Chunder  JDeen  HavUdar. 
25th  Aug.  1821.  2  N.  A.  Rep.  95. 
— Leycester  &  Dorin. 

260.  The  Muharrir  of  a  Thanna, 
with  a  view  to  screen  himself  from 
the  charge  of  having  deputed  a  Bar- 
handdz  to  inquire  into  a  theft,  falsi- 
fied the  magistrate's  record,  to  make 
it  appear  that  the  Jamaddr  had  been 
deputed  in  another  case.  Held,  that 
this  is  forgery,  but  of  the  lightest 
description.  Sentence,  imprisonment 
for  six  months.  Government  r.Bhun- 
gee  Lai.  11th  Sept  1821.  2  N.  A. 
Rep.  99. — Leycester. 

261.  The  Judge  of  Circuit  having 
convicted  the  first  prisoner  of  forging 
receipts  for  the  pension  of  a  person 


'  And  see  PI.  263. 
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deceased^  and  the  second  of  uttering 
the  same^  referred  the  trial,  with  a 
view  to  a  mitigation  of  the  minimum 
sentence  of  three  years'  imprisonment, 
passed  on  the  latter  under  CI.  2. 
of  Sec.  9.  of  Reg.  XVII.  of  1817. 
Held,  that  as  the  Regulations  fix  no 
minimum  punishment  for  the  offence 
of  utteringy  no  reference  was  neces- 
sary; the  Ju(fge  being  competent, 
under  Sec.  10.  of  the  Regulation 
cited,  to  pass  any  sentence  he  might 
consider  proper,  not  exceeding  seven 
years.  Sentence,  imprisonment  for 
three  years.  Sheo  JjoI  y.  Amaun 
Alt  and  another.  12th  March  1823. 
2  N.  A.  Rep.  244.  —  Dorin  &  C. 
Smith. 

262.  A  prisoner  was  convicted  by  the 
Judge  of  Circuit  of  having  personated 
a  Dtrvdni  Chuprdsi  and  of  having, 
by  means  of  a  forged  summons, 
arrested  the  prosecutor ;  and  sentenced 
(in  consideration  of  his  having  been 
confined  ten  months)  to  imprisonment 
for  two  months.  The  Nizamut  Adaw- 
lut  considering  the  case  to  be  one  of 
forgery,  in  which  the  Judge  of  Cir- 
cuit was  not  competent  to  pass  a  less 
severe  sentence  than  imprisonment 
for  three  years,  called  for  the  pro- 
ceedings, and  sentenced  the  prisoner 
to  be  imprisoned  for  two  years  and 
ten  montns,  in  addition  to  the  sen- 
tence passed  by  the  Session  Judge. 
Bciboo  Momin  v.  Andaroo,  8th  Jan. 
1825.  2  N.  A.  Rep.354.~C.  Smith 
&  Sealy. 

263.  Fabricating  seals,  and  affixing 
them  to  plain  papers  for  future  use, 
w^ith  a  fraudulent  intent,  was  held  to 
amount  to  foi^ery.  Of  several  pri- 
soners, No.  1  was  convicted  of  fa- 
bricating such  seals,  and  selling 
plain  paper  to  which  such  seals  were 
affixed,  and  sentenced  to  TaMiir  and 
imprisonment  for  seven  years;  the 
remaining  prisoners  of  privity  to,  and 
concealment  of,  the  same,  and  sen- 
tenced to  imprisonment  for  two  years. 
Kasim  Ali  Khan  v.  Hunooman  and 
others.  16th  June  1825. 2  N.  A.  Rep. 
406. — C.  Smith  &  J.  Shakespear, 

264.  A  prisoner  was  convicted  of 


knowingly  filing  a  forged  deed  of  sale 
in  Court,  with  mtent  to  defraud ;  the 
mere  fact  of  his  filing  it,  he  being  in- 
terested in  establishing  its  contents, 
afibrding  a  sufficient  presumption  that 
he  uttered  it  knowing  it  to  be  foi*ged. 
Sentence,  imprisonment  for  two  years. 
Government  v.  Buktawur.  29th 
April  1826.  2  N.  A.  Rep.  454.  — 
Leycester  &  Sealy. 

265.  Having  in  possession  seals 
bearing  the  impression  of  other  indivi- 
duals, was  held  to  constitute  no  offence 
under  the  Regulations.  The  prison- 
ers, having  been  charged  with  forging 
the  seals,  were  acquitted  and  released. 
Government  v.  Fuzui  Alt  and  ano- 
ther. 12th  June  1828.  3  N.  A. 
Rep.  153. — Leycester  &  Rattray. 

266.  A  commitment  by  a  Magis- 
trate for  forgery  and  perjury  in  a 
civil  suit,  without  reference  to  a  Civil 
Court,  was  declared  illegal  and  void, 
the  provisions  of  Reg.  III.  of  1801 
being  considered  applicable  to  cfaai^nes 
of  forgery  preferred  by  parties  in  civil 
suits  against  their  opponents.  Sen- 
tence, released.  Government  y. Bung- 
see  Dhur  Chorvdree  and  others.  1828. 
3  N.  A.  Rep.  203.  —  Leycester  & 
Ross. 

267.  The  prisoners,  subordinate 
officers  of  a  Collector's  office,  chai-ged 
with  forgery,  in  having  written  cer- 
tain deeds  of  sale,  and  therein  frau- 
dulently inserted  the  word  '*  Zamin- 
ddri  "  (whereas  the  rights  of  the  2^* 
minddr  were  never  sold),  were  ac- 
quitted ;  the  mere  fact  of  their  having 
copied  one  of  the  deeds  of  sale  not 
being  deemed  sufficient  ground  for 
inferring  a  fradulent  intent  or  know- 
ledge of  the  forgery,  and  there  being 
no  proof  whatever  that  either  of  them 
drafted  or  compared  the  deeds,  or 
held   any  communication  with    the 
purchaser,  or  in  any  way  profited  by 
the  forgei-ies.    Government  Y.Tamee 
Chum  Ohose  and  another.    5th  July 
1831,    4  N.  A,  Rep.  53.— Turnbull. 

268.  A  prisoner  was  charged  with 
forgery  under  the  following  circum- 
stances : — Having  tendered  a  security 
bond  on  plain  paper,  he  was  directea 
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to  famish  it  on  stamped  paper.  He 
then  copied  the  bond,  including  the 
names  of  witnesses,  on  paper  of  the 
proper  value,  and  got  the  surety  to 
sign  it  with  his  own  hand.  Held, 
that  his  copying  the  names  of  the  wit- 
nesses, without  any  fraudulent  intent, 
did  not  amount  to  forgery.  Govern- 
ment V.  Dureawoe  Sing,  24th  Aug. 
1838.    5  N.  A,  Rep.  95.— Money. 

269.  In  a  trial  for  forgery,  in  which 
the  alleged  forged  document  was  not 
forthcoming;  it  was  held  that  the 
charge  could  not  be  sustained.  The 
prisoners  were,  however,  convicted  on 
a  second  county  viz.  extortion,  and  sen- 
tenced to  imprisonment  for  two  years. 
Government  v.  Akbur  AUee,  13th 
Dec.  1838.  5  N.  A.  Rep.  112.  — 
Money  &  Reid. 

270.  A  copyist  in  a  public  office 
inserted  in  a  petition,  presented  by  a 
party  for  copies  of  certain.documents, 
an  entry  of  a  paper  of  which  he 
wished  to  procure  a  copy  for  himself. 
Held,  that  he  was  guilty  of  forgery,  as 
defined  in  CI.  3.  of  Sec.  4.  of  Keg.  II. 
of  1807.  Sentence,  imprisonment  for 
one  year.  Government  v.  Ramanath 
Paid.  26th  Sept.  1840.  6  N.  A.  Rep. 
174.— Dick. 


33.  Futwas. 

27C  The  Regulations  require  that 
Futwas  be  delivered  according  to  the 
opinions  of  the  two  disciples.  Neel 
Munee  Doss  y,  Gour  boss.  1st 
Aug.  1805.  1  N.  A.  Rep.  41.— H. 
Cokbrooke  &  Harinston. 

272.  The  Futwa  of  the  law  officers 
convicting  the  prisoners  of  a  minor 
offence,  oistinct  from  that  with  which 
they  were  charged,  and  acquitting 
them  on  the  latter,  the  Court  directed 
their  release,  they  being  still  liable  to 
be  tried  on  the  minor  charge.  Go- 
vernment V.  Ramnewauz  and  others. 
7th  Oct.  1820.  2  N.  A.  Rep.  50.— 
Ijevoester  &  Goad. 

273.  When  a  prisoner  is  charged 
irith  two  or  more  distinct  offences, 
the  record  of  each  trial  should  be 
kept  separate ;  and  a  Futwa  should 


be  taken  on  each  individual  case,  not 
on  the  whole  collectively.  MU  Peer- 
buksh  V.  Choona,  31st  Dec.  1821. 
2  N.  A.  Rep.  140. — Leycester. 

274.  A  law  officer  having  declared 
in  his  Futwa f  as  a  ground  of  the  ac- 
quittal of  the. prisoner,  that  he  mi^ht 
have  concealed  his  knowledge  of  a 
Dacoitt/  from  fear ;  ^nd  that  it  was 
inexpedient  to  punish  him,  lest  it 
should  deter  other  offenders  from 
giving  information ;  the  Court  held 
that  he  had  exceeded  his  duty,  and 
that  he  should  not  have  referred  to 
matters  having  no  connection  with 
Muhammadan  law.  KisJien  Mohun 
and  another  v.  Anwar  and  others. 
31st  Dec.  1821.  2  N.  A.  Rep.  142. 
— Leycester. 

275.  Under  the  Muhammadan  law, 
a  Futwa  of  Sii/dsat  extending  to  death 
cannot  be  given,  except  for  murder ; 
though  some  authorities  recognize,  in 
abstract  terms,  the  right  of  the  ruling 
power  to  extirpate  evil  doers  gene- 
rally. Sudas  Seo  v.  Chundoo  Kan- 
doo.  24th  Sept.  1825.  2  N.  A.  Rep. 
418.— C.  Smith  &  Sealy. 

276.  All  trials  must  be  referred  to 
the  Nizamut  Adawlut  wherein  the 
Circuit  Judge  may  differ  from  the 
Futwa  of  the  law  officer  on  any  other 
grounds  than  those  specially  provided 
tor  in  the  Regulations.  Government 
V.  Nundee.  30th  April  1829.  3  N. 
A.  Rep.  230. — Leycester  &  Tumbull. 

277.  Held,  that  the  law  officer,  in 
a  trial  for  perjury,  had  not  exceeded 
his  powers  in  declaring  that  the  pri- 
soner was  liable  to  the  punishment  of 
Tashhir.  Government  v.  Keffoo  and 
another.  12th  May  1837.  5  N.  A. 
Rep.  58. — Braddon  &  Hutchinson. 


34.  Harbouring  Adulterers. 

278.  By  the  Muhammadan  crimi- 
nal law,  persons  who  harbour  adul- 
terers are  punishable  by  Akubat. 
Gooroopershaud  Cawora  v.  Ramr- 
soondur  and  others.  11th  Sept.  1820. 
2  N.  A.  Rep.  42. 
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35.  Harbouring  Dacoits. 

279.  In  a  trial  for  Dacoity,  the  case 
of  a  prisoner  (the  proprietor  of  an  in- 
digo factory),  charged  with  harbour, 
ing  DacoitSy  was  referred  back  by  the 
Session  Judge  to  the  Magistrate  for 
disposal  under  the  provisions  of  R^. 
VI.  of  1810.  Held,  that  the  pro- 
ceedingB  on  which  the  original  com- 
mitment  was  made  were  not  sufficient 
for  a  reference  to  the  Nizamut  Adaw- 
lut  under  Sec.  5.  of  Reg.  VI.  of  1810 ; 
and  the  Magistrate  was  instructed  to 
receive  from  the  prisoner  any  further 
defence  or  evidence  he  might  wish  to 
offer.  Dusrath  Day  v.  (xolaub  Ha- 
goorea  and  others.  29th  Dec.  1829. 
5  N.  A.  Rep.  153. — Court  at  1^'ge. 


36.  Highway  Robbery. 

280.  A  prisoner  was  convicted  of 
suddenly  snatching  a  necklace  from  a 
boy  on  the  highway,  without  previous 
intimidation  or  act  of  violence,  which 
was  held  by  the  Futwa  not  to  amount 
to  robbery  by  open  violence.  Sen- 
tence, three  years'  imprisonment.  Oo- 
vemment  v.  Bikharee.  14th  June 
1813.  1  N.  A.  Rep.  269.— H.  Cole- 
brooke  &  Fombelle. 

281.  The  prisoners  were  charged 
with  administering  a  deleterious  drug 
to  some  travellers  m  food,  from  eating 
which  death  ensued,  and  robbing 
them  while  insensible  from  the'  effects. 
The  murder  not  being  clearly  proved, 
the  prisoners  were  convicted  of  high- 
way robbery  only.  Sentence,  impri- 
sonment in  transportation  for  life. 
Mt,  Jusoda  and  another  v.  Surroop 
Doss  and  others.  1st  June  1816.  1 
N.  A.  Rep.  320.— Fombelle  &  Rees. 

282.  A  prisoner  was  convicted  of 
robbing  the  prosecutor  of  his  orna- 
ments, having  seized  him  by  the 
throat  and  thrown  him  down.  Held, 
that  this  did  not  amount  to  robbery  by 
open  violence,  as,  to  constitute  that  of- 
fence, it  is  necessary  that  the  prisoner 
should  go  out  armed  or  in  a  gang. 
Kunhya  Lai  v.  BaJgovind.  8th  May 
1820.  2  N.  A.  Rep.  23.— Leycester 
&Goad. 


283.  A  prisoner  was  coDTicted 
of  highway  robbery,  attended  with 
assault.  The  prisoner  being  alone 
and  unarmed  the  offence  did  not 
come  within  the  provisions  of  robbery 
by  open  violence,  as  defined  m  CI.  1. 
of  Sec.  3.  of  Reg.  LIII.  of  1803. 
Dtdjeet  v.  Purmsookh.  21st  Dec 
1820.    2  N.  A.  Rep.  53.— Leycester. 

284.  Of  two  prisoners  who  were 
unarmed,  one  snatched  a  necklace 
from  an  old  woman  in  the  day-time 
on  the  high  road,  who  fell  from  the 
pull,  but  sustained  no  injury,  while 
the  other  prisoner  stood  by.  The 
Court  held  that  this  did  not  amount 
to  robbery  by  open  violence,  and  re- 
turned the  case  to  the  Circuit  Judge. 
Buksh  V.  Koonrva  and  another,  13th 
March  1822.  2  N.  A.  Rep.  153.- 
C.  Smith  &  J.  Shakespear. 


37.  Ibrda. 

285.  The  Nizamut  Adawlut  will 
pay  no  regard  to  the  circumstance 
of  a  prosecutor  waiving  his  demand 
of  Kisds  against  the  pnsoner.  Po<h 
run  V.  Cheeta.  19th  Nov.  1805.  1 
N.  A.  Rep.  86.  —  H.  Colebrooke  k 
Harington. 

286.  In  the  case  of  a  prisoner 
wounding  his  wife,  the  law  officers  of 
the  Nizamut  Adawlut  declared  that 
the  prisoner  was  released  from  all 
legal  penalty,  the  wounded  person 
having  withdrawn  her  claim.  Sen- 
tence, three  years'  imprisonment.  Gty- 
vemnumt  v.  Kminah  30th  Sept 
1817.  1  N.  A.  Rep.  344--Haring- 
ton  &c  Rees. 

287.  The  Muhammadan  law  ad- 
mits the  right  of  the  ruling  power  to 
punish  serious  offences  for  the  ends 
of  justice,  though  the  injured  indivi- 
dual waive  his  claim.  Mt  Sebha 
V.  Moyunoolla.  19th  SepL  1818. 
1  N.  A.  Rep.  367.  —  Harington  & 
Fendall. 

288.  The  prisoner,  who  appeared 
to  be  about  twelve  years  of  age,  cut 
off  the  Tnetnhrum  virile  of  her  hus- 
band. On  his  declining  to  prosecute, 
the  law  officers  declared  that  the  pri- 
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soner,  being  a  miuor,  did  not  incur 
panishment.^  Juttee  Ram y .  Jye  Nun- 
nee.  20th  July  1820.  2  N.  A.  Rep. 
29. — Leycester,  C.  Smith,  k  Goad. 

289.  In  a  case  of  rape,  the  Court 
sentenced  the  prisoner  to  punishment, 
though  a  Mazindmeh  was  filed  by  the 
injured  party,  in  consequence  of  the 
prisoner's  promise  to  marry  her,  which 
was  deemed  inadmissible  in  so  heinous 
an  offence.  Government  v.  Fakeer- 
ekand  Chung,  21st  April  1828.  3 
N.  A.  Rep.  127.--6ealy  &  TurnbuU. 

290.  The  prosecutor,  in  a  trial  for 
murder,  having  expressed,  in  the  Ses^ 
sions  Court,  his  unwillingness  to  pro- 
ceed with  the  charge  against  the  pri- 
soner ;  it  was  held  that  such  declara- 
tion did  not  vitiate  the  triaL  The  Court, 
however,  were  of  opinion,  that,  on  such 
declaration  being  made,  the  Session 
Judge  should  have  directed  the  Ma- 
gistrate to  issue  the  necessary  instruc- 
tions to  the  GrOYemment  pleader  to 
carry  on  the  prosecution.  Sadee 
Sheikh  y.  Bajeed  Sfieikh.  24th  July 
1840.  5N.A,  Rep.  172.— Lee  War- 
ner  &  Rattray. 

38.  Indictment, 

291.  A  prisoner  may  be  convicted 
as  an  accessary  when  arraigned  as  a 
principal ;  or  of  a  less  offence,  when 
nnder  arraignment  for  a  greater  of 
the  same  nature,  and  founded  on  the 
same  facts ;  but  not  if  the  crime  esta- 
blished be  totally  unconnected  with 
that  charged  a^inst  the  prisoner. 
Oovermnent  v.  JLungra  and  others, 
20th  March  1813.  1  N.  A.  Rep.  257. 
— H.  Colebrooke. 

292.  On  a  charge  of  forgery  the 
Futwa  convicted  of  fraud.  This  being 
a  minor  offence,  and  distinct  from 
that  charged,  the  Court  directed  the 
release  of  the  prisoners,  observing,  at 
the  same  time,  that  they  were  still 
liable  to  be  brought  to  trial  on  the 
minor  charge.  Government  v.  Ram- 
newauz  arid  others,  7th  Oct.  1820. 
2  N.  A.  Rep.  60. — Leycester  &  Goad. 

293.  The  Futrva,   acquitting  the 

«  Bat  Me  Sec.  6.  of  Reg.  IV.  of  1822. 


I  prisoners  of  the  murder  chareed,  con- 
victed them  of  conspiracy,  &c. :  the 
Circuit  Judge  concurring,  referred 
the  trial.  Held,  that  as  the  Futwa 
convicted  of  an  offence  distinct  from 
that  charged,  and  the  Circuit  Judge 
concurred  in  .acquittal  of  the  offence 
charged,  the  prisoners  ought  at  once 
to  have  been  release<k  Government 
V.  Gurhooa  and  others,  9th  July  , 
1827.  3  N.  A.  Rep.  50.— C.  Smith 
&  Sealy. 

294.  On  a  charge  of  procuring 
abortion,  the  Futwa  convicted  of 
causing  the  death  of  the  infant  by  ex- 
posure. Held,  that  this  would  be  to 
convict  of  a  greater  offence  than  was 
charged,  and  essentially  distinct.  Go- 
vemmsnt  v.  Mt,  Zynd,  12th  July 
1827.  3  N.  A.  Rep.  56.— Leycester 
&  Dorin. 

295.  The  term  used  in  the  indict- 
ment being  Haldhat  or  homicide,  the 
offence  charged  being  described  as 
manslaughter  in  the  margin  of  the 
letter  of  reference ;  and  it  appearing 
that  the  prisoner  had  been  irregularly 
tried  on  a  charge  of  murder,  of  which 
offence  the  Judge  of  Circuit  deemed 
him  convicted ;  the  proceedings  were 
returned,  with  directions  that  the  trial 
should  be  held  in  the  mode  prescribed 
for  murder,  and  that  a  fresh  defence 
should  be  taken  from  the  prisoner  as 
to  the  murderous  intent  charged,  and 
a  fresh  Futwa  taken  from  the  law 
officer  on  that  point,  the  eyidence 
already  taken  being  deemed  sufficient 
for  the  prosecution ;  but  the  prisoner 
to  be  permitted  to  summon  any  other 
witnesses  in  his  own  defence.  Mt, 
Sheokoeree  v.  Ram  Shigh  Rajpoot, 
26th  Sept.  1828.  3  N.  A.  Rep.  188. 
— Leycester  &  Rattray. 

296.  The  prisoner  was  charged 
with  perjury,  and  convicted  of  em- 
bezzlement, and  sentenced  by  the 
Circuit  Judge  to  five  years'  impri- 
sonment. The  proceeding  was  held 
by  the  Nizamut  Adawlut  to  be  irre- 
gular, and  the  sentence  annulled.  Go- 
vernment V.  Nunnoo  Tirundaz.  19th 
May  1829.  3  N.  A.  Rep.  234.— 
Leycester  &  Rattray. 
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297.  The  prisoner  having  been  com- 
mitted on  a  charge  of  "  severe  wound- 
ing ;"  it  was  held  that  it  was  not  com- 
petent to  the  Commissioner  to  convict 
and  sentence  him  for  the  more  serioas 
offence  of  "  wounding,  with  intent  to 
murder:"  and  the  Court  being  of 
opinion  that  the  prisoner  ought  to 
have  been  committed  on  the  latter 
charge,  annulled  the  former  commit- 
ment and  proceedings  on  the  tiial, 
and  ordered  him  to  be  committed  and 
tried  de  novo  for  the  graver  offence 
of  **  wounding,  with  intent  to  mur- 
der." Government  v.  Hurroehunder 
Chucherhutty.  20th  Julyl831. 4  N.A. 
Rep.  59.—  H.  Shakespear  &  Tumbull. 

298.  The  prisoners  having  been 
charged  with  "theft,  attended  with 
severe  wounding,"  the  Session  Judge, 
considering  them  guilty  of  being 
"  concerned  in  an  affray,"  would  have 
sentenced  them  accordingly.  But  it 
was  held^  that  as  the  prisoners  could 
not  be  convicted  of  an  offence  for  which 
they  had  not  been  tried,  they  were  en- 
titled to  their  release.  Government  v. 
Ckoonee.  27th  Aug.  1833.  4  N.  A. 
Rep.  246.— Rattray. 

299.  Held,  that  a  prisoner  charged 
with  culpable  homicide  cannot  be 
convicted  of  being  an  accomplice  in 
an  afiray,the  conviction  being  founded 
on  the  same  transaction  as  that  which 
gSLYB  rise  to  the  charge.  Mohur  Pan- 
deh  V.  Sheodyal  Pandeh,     12th  Sept. 

1836.  5  N.  A.  Rep.  28.— Braddon. 

300.  The  prisoner  was  charged  with 
murder,  but  convicted  by  the  Session 
Judge  of  theft,  attended  with  murder. 
The  Court  held  that  the  conviction 
was  technically  wrong;  but  having 
the  power  to  pass  sentence  on  the 
prisoner  for  either  offence,  they  did 
not,  under  the  circumstances  of  the 
case,  deem  it  necessary  to  return  the 
proceedings  to  the  Session  Judge  for 
re-trial,  and  sentenced  the  prisoner 
to  imprisonment  for  life.  Sheodyal 
Pande  v.  Jhuria  Boonia,   3d  March 

1837.  5  N.  A.  Rep.  53.— Hutchinson. 

301.  On  the  principle  that  a  pri- 
soner cannot  be  convicted  of  an  of- 
fence to  which  he  has  not  been  called 


upon  to  plead,  the  Court  refrauied 
from  convicting  a  prisoner  of  wound- 
ing, with  intent  to  kill,  because  the 
Session  Judge,  in  calling  on  him  to 
plead,  omitted  to  state  to  him  that 
part  of  the.  charge  which  denoted  the 
aggravating  circumstances  of  his 
crime.  Government  v.  Sheikh  Afud- 
dun.  18th  Jan.  1840.  5  N.  A.  Rep. 
162. — Reid  &  Lee  Warner. 


39.  Infanticide, 

302.  A  prisoner  was  convicted  of 
destroying  his  infant  daughter,  and 
sentenced  to  suffer  death,  it  appear- 
ing that  the  proclamation  for  restrain- 
ing the  murder  of  new-bom  children, 
directed  by  Sec.  11.  of  Reg.  III.  of 
1804,  had  not  been  published  in  the 
Perqunnah  in  which  the  prisoner  re- 
sided, and  the  Magistrate  had  but  re- 
cently interfered  in  the  police  of  the 
Pergunnah,  so  that  it  was  not  impro- 
bable that  he  might  have  been  i^o- 
rant  of  the  prohibition  of  the  British 
Government,  the  Court  recommended 
the  Government  to  pardon  him, 
which  was  done.  Government  v. 
Bussawun.  26th  March  1810.  1 
N.  A.  Rep.  209. — Harington  &  Fom- 
belle. 


40.  Insanity, 

303.  A  prisoner  was  convicted  of 
woundingsix  persons,  and  a  pleaofmsa- 
nity  being  overruled,  he  was  sentenced 
to  imprisonment  for  life.  In  cases  of 
homicide,  maiming,  and  wounding, 
suspicion  of  temporary  derangement  is 
sufficient  to  bar  Kisds  and  Dlyat, 
but  does  not  preclude  the  imprisoo- 
ment  of  the  offender  to  prevent  dan- 
ger to  society.*  Government  v.  Bhu- 
mun  Singh.  1st  April  1818.  1  N. 
A.  Rep.  367.— Feudall. 

304.  A  prisoner  was  charged  with 
murdering  a  boy  for  his  ornaments; 
but  appearing  to  be  insane  at  the  time 
of  his  trial,  was  ordered  into  confine- 


^  The  discretionary  power  of  the  Ni»- 
mat  Adawlut,  in  similar  cases,  has  been  sub- 
sequently enlarged  by  Sec.  7.  of  Beg.  IV. 
of  1822. 
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ment,  with  instructions  that,  on  reco- 
Tery  of  his  reason,  the  evidence  taken 
against  him  should  be  explained  to 
hun,  his  defence  taken,  and  the  law 
officer  called  upon  for  a  fresh  Futroa. 
Ajoodhea  Pershad  v.  Zora.  17th 
Feb.  1820.  2  N.  A.  Rep.  12.— Ley- 
cester  &  Goad. 

305.  In  a  case  of  supervenient  in- 
sanitv  after  the  commission  of  mur- 
der  perpetrated  bv  the  prisoner  while 
sane,  the  Court  aid  not  think  fit  to 
apply  the  rule  contained  in  Reg.  IV. 
of  1822,  the  offence  having  been  com- 
mitted long  prior  to  that  enactment ; 
but,  deeming  the  prisoner  unfit  to  be 
set  at  liberty,  directed  his  detention. 
Suroofichund  Agurdanee  v.  Oodit 
Agurdanee.  31st  July  1822.  2  N. 
A.  Rep.  189. — Leycester  &  Dorin. 

306.  The  same  rule  was  applied 
in  Government  v.  Bunwaree.  0th 
Jan.  1823.  3  N.  A.  Rep.  233.— Goad 
k  C.  Smith. 

307.  The  prisoner  was  proved  to 
have  beaten  a  girl  on  the  nead  with 
a  stone,  which  caused  her  death.  No 
malice  being  proved,  or  probable 
cause  assigned,  and  the  prisoner  be- 
coming mad  shortly  after,  the  Court 
attributed  the  act  to  insanity,  and  di- 
rected his  detention.  Arjoon  Manjhee 
V.  Lukhun  Manjhee.  1st  May  1823. 
2  N.  A.Rep.  260.— C.  Smith  &  Dorin. 

306.  Under  the  Court's  Circular 
Orders,  it  is  not  necessary  to  refer 
the  cases  of  insane  persons  charged 
with  murder  where  the  fact  of  killmg 
may  not  be  proved.  Mi.Lotiar.Ooo- 
laboo.  2l6t  April  1825.  2  N.  A.  Rep. 
383. — C.  Smith  k  J.  Shakespear. 

309.  A  prisoner  was  convicted  of 
being  an  accomplice  in  murder,  and 
his  standing  mute  was  held  to  be 
by  way  of  contempt.  In  case  of 
a  prisoner  standing  mute,  it  is 
not  sufficient,  under  the  Circular 
Orders,  that  the  deposition  of  the 
surgeon  be  taken  as  to  his  sanity 
or  otherwise;  but  he  should  be 
examined  specifically  as  to  the  cause 
of  his  standing  mute.  Sentence, 
imprisonment  for  life.  Oovemment 
▼.  Kandharee  and  another,      24th 


Sept.  1825.     2  N.  A.  Rep.  4ia  — 
C.  Smith  &  H.  Shakespear. 

310.  In  all  trials  for  crimes  which 
are  referrible  to  the  Nizamut  Adaw- 
lut,  even  if  the  sentence  be  declared 
by  the  Futwa  to  be  barred  in  conse- 

Suence  of  the  insanity  of  the  prisoner, 
le  proceedings  must  be  referred  for 
revision  and  final  sentence  of  the 
Court  under  the  Cfrcular  Orders. 
Government  v.  Gopal  Doss.  7th 
Dec.  1833.  4  N.  A.  Rep.  264.— J. 
Shakespear. 

311.  The  prisoner  was  put  on  his 
trial  when  in  a  state  of  insanity,  con- 
trary to  the  Cii'cular  Orders,  and  ac- 
quitted by  the  Session  Jud^e.  The 
Uourt  quashed  the  trial,  and  directed 
the  local  authorities  to  proceed  in  the 
manner  prescribed  by  the  Circulars. 
Government  v.  Moulvee  Addool  Allee. 
18th  June  1839.  5  N.  A.  Rep.  138. 
— Reid  &  Tucker. 


41.  Intoxication,  offences  committed 
in  a  state  of. 

312.  In  cases  of  homicide  and 
wounding,  a  plea  of  intoxication  is  not 
admitted,  by  the  Muhammadan  law, 
to  bar  exemplary  punishment;  but 
in  the  present  case,  the  special  circum- 
stances, particularly  the  youth  of  the 
prisoner,  who  was  only  seventeen  years 
of  age,  were  considered  a  ground  of 
mitigation  by  the  Nizamut  Adawlut. 
Sentence,  imprisonment  for  seven 
years.  Seedharee  and  others  v.  Mehr- 
baun.  3l8t  Aug.  1812.  1  N.  A. 
Rep.  247. — Harington  k  Fombelle. 

42.  Jurisdiction, 

313.  The  prisoners  were  convicted 
of  proceeding  armed  from  the  territory 
of  the  Company,  and  committing  a 
robbery,  attended  with  murder,  in  the 
territory  of  Sumroo  Begum,  and  sen- 
tenced to  imprisonment  for  life.^     Go- 

*  The  prisoners  were  not  sentenced  to 
the  punisnment  of  murder,  that  crime 
having  been  committed  out  of  the  jurisdic- 
tion of  the  Court  But  heinous  crimes  com- 
mitted in  foreign  territories  by  suMects  of 
the  British  Government  have  since,  by  Keg. 
V.  of  1809,  been  made  cognizable. 
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ffertiTnent  v.  Khuruk  Sein  and  others. 
21st  July  1807.  1  N.  A.  Rep.  153. 
— H.  Colebrooke  &  Fombelle. 

314.  In  cases  of  property  being 
plundered  or  destroyed,  the  power  of 
the  Criminal  Courts  is  restricted  to 
the  punishment  of  the  offenders  for  a 
breach  of  the  peace,  ahd  they  are  ex- 
pressly prohibited  from  adjudging  pe- 
cuniary compensation,  or  damages,  for 
losses  sustained,  which  must  be  sued 
for  by  the  suffering  party  in  the  Civil 
Courts.  Appoo  I^illay  v.  Moottoo 
Sadaseva  Moodely,  Case  18  of  1817. 
1  Mad.  Dec.  192. — Scott  &  Green  way. 

315.  The  offence  oiDacoity  taking 
place  within  the  British  territory,  and 
part  of  the  plundered  property  being 
found  in  the  prisoner  s  house  out  of 
the  British  territory,  this  was  not 
considered  sufficient  proof  of  receipt 
within  the  British  jurisdiction.  Sen- 
tcfnce,  released.  Mt.  Hureea  v.  Ju- 
mai  and  otfiers.  22d  May  1821.  2 
N.  A.  Rep.  80.— C.  Smith  &  Dorin. 

316.  A  person  bom  in  wedlock  at 
Madras,  his  father  being  a  German, 
and  his  mother  a  Scotchwoman,  was 
declared  by  the  Advocate-General  to 
be  a  British  subject,  and  amenable 
only  to  the  Supreme  Court ;  but  the 
onus  prohandi  as  to  his  birth  rests 
with  the  prisoner.  Government  v. 
Mandeville.  24th  Nov.  1821.  2N. 
A.  Rep.  111. — C.  Smith,  Goad,  & 
J.  Shakespear. 

317.  A  person  was  charged  with  en- 
ticing away  a  boy,  and  robbin^and 
attempting  to  strangle  him.  Held, 
that  the  robbery  and  attempt  to 
strangle  having  occurred  in  Tirhoot, 
the  trial  should  take  place  in  that  dis- 
trict, and  not  in  Behar,  out  of  which 
the  boy  was  enticed.  Jefhnn  v.  Khe- 
kur.  2d  Oct.  1822.  2  N.  A.  Rep. 
205.— C.Smith  &  Dorin. 

318.  It  is  not  competent  to  a  Ma- 
gistrate, without  reference  to  the  Ni- 
zamut  Adawlut,  to  commit  indivi- 
duals to  take  their  trials  for  whom  he 
had  obtained  a  conditional  pardon 
from  the  Court ;  but  he  having  done 
so,  it  is  competent  to  the  Judge  of 
Circuit  to  renew  the  offer  of  pardon. 


Mt,  Panes  v.  Urjoon  Bisjeal  and 
others.  17th  Sept.  1828.  2  N.  A. 
Rep.  289. — Leycester,  C.  Smith,  and 
J.  Shakespear. 

319.  Held,  that  the  Nizamut  Adaw- 
lut  is  competent  to  impose  fines  to 
an  indefinite  amount,  commutable  to 
a  limited  period  of  imprisonment. 
Oovemment  v.  Gungagohind  Bun- 
koojea  and  otfiers,  15th  Dec.  1823. 
2  N.  A.  Rep.  304. 

320.  The  prisoners  were  tried  for 
robbery  and  murder  by  Tkuggi;  but 
the  crime  having  been  committed  in 
an  independent  territory,  and  the  au- 
thority for  the  trial  of  the  prisoners 
required  by  Reg.  V.  of  1809  not  hav- 
ing been  previously  obtained,  the  trial 
was  held  to  be  illegal,  and  annulled, 
and  the  Magistrate  ordered  to  apply 
for  permission  to  commit  the  prisoners 
for  re-trial  at  the  ensuing  Sessions. 
Chynsookh  v.  Umra  Lodh  and  others, 
18th  May  1825.  2  N.  A  Rep.  393. 
— C.  Smith  &  Sealy. 

321.  Held  that  a  British  subject, 
committing  an  offence  in  a  forei^ 
territory,  being  seized  in  such  terri- 
tory, and  forcibly  brought  into  the 
British  provinces,  is  not  amenable  to 
the  Company's  Courts  under  the  pro- 
visions of  Reg.  V.  of  1809,  those  pro- 
visions giving  jurisdiction  only  when 
a  person  charged  with  having  com- 
mitted an  offence  in  any  place  out  of 
the  limits  of  the  British  provinces 
should  be  found  in  any  part  of  such 
provinces.  The  proceedings  were 
quashed  as  irregular;  and  the  Court 
ordered  that  the  prisoner  should  be 
taken  back  to  the  place  where  he  had 
been  apprehended,  and  there  enlarged; 
and  that  he  should  be  brought  to  trial 
de  novOf  in  the  event  of  his  being 
found  thereafter  in  any  part  of  the 
British  territory.*  Government  v. 
Ramhuns,  28th  Nov.  1827.  3  N. 
A.  Rep.  90. — Leycester  &  Sealy. 

322.  A  British  subject,  having  been 
domiciled  in  a  foreign  territory  for  a 
period  of  three  years,  and  there  com- 
mitting an  offence,  was  delivered  up 


«  See  infra  PI.  327. 
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by  the  ruler  of  the  foreign  territory  as 
a  British  subject,  and  the  Vice-Pre- 
sident in  Council  sanctioned  his  being 
brought  to  trial ;  but  the  Court  held 
that  they  could  exercise  no  jurisdic- 
tion,  and  passed  the  same  order  as  in 
the  preceding  case.  Sheikh  Manich 
V.  PranooUah.  17th  Jan.  1828.  3 
N.  A.  Rep.95.--Leyce8ter  &  Sealy. 

323.  The  Company's  Courte  have 
no  jurisdiction  over  offences  commit- 
ted by  foreignera  in  a  foreign  terri- 
tory, nor  over  British  subjects,  if  ap- 
prehended in  such  foreign  territory. 
The  same  order  was  passed  as  in  the 
two  preceding  cases.  Government  v. 
Ashrufa  and  others.  7th  Feb.  1828. 
3  N.  A.  Rep.  110. — Leycester  & 
TumbuU. 

324.  Property  plundered  in  a  Da- 
coity  having  been  found  in  the  houses 
of  two  persons  who  were  natives  and 
inhabitants  of  the  Oude  territory,  the 
Court  determined  that  they  were  not 
amenable  to  the  Company's  Courts 
for  the  offence  of  receiving  plundered 
property,  it  being  presumable  that  the 
offence  was  committed  where  the  pro- 
perty was  found,  and  not  where  the 
Dacoiti/  was  perpetrated.  Sentence, 
acquittal.  Government  Y.Tunsooh  and 
others.  21st  May  1828.  3  N.  A.  Rep. 
149.— Leycester,  TumbuU,  &  Ross. 

325.  The  prisoner  being  an  inha- 
bitant of  a  foreign  territory,  and 
charged  with  an  of^nce  committed  in 
that  territory,  was  held  not  to  be  ame- 
nable to  the  Company's  Courts,  on 
the  ground  of  his  claiming  property 
ntuated  within  the  British  territoiy. 
Sentence,  acquittal.  Dhunoo  v.  Jur- 
bundhun.  11th  June  1828.  3  N. 
A.  Rep.  161. — Leycester  &  Tumbull. 

326.  The  prisoner  having  been 
convicted  of  receiving  stolen  pro- 
perty, which  was  found  in  his  house, 
wittun  the  jurisdiction  of  the  Supreme 
Court,  the  Nizamut  Adawlut  deter- 
mined that  the  offence  was  not  cog- 
nizable by  the  Calcutta  Court  of  Cir- 
cuit, Mt,  Banoo  v.  Asligur  Khansa- 
man.  16th  July  1828.  3  N.  A.  Rep. 
163. — Leycester  &  Rattray. 

327.  A    subject    of  the    British 


Government  committing  a  crime  in 
a  foreign  territory,  and  forcibly 
brought  into  the  British  jurisdic- 
tion, was  held  not  to  be  amenable 
to  the  Company's  Courts  under  the 
provisions  of  Reg.  V.  of  1809,  be- 
cause those  provisions  give  jurisdic- 
tion only  wheif  the  British  subject  so 
charged  shall  be  found  in  any  part  of 
such  (British)  territory.  The  Court, 
therefore,  proposed  to  direct  the  pri- 
soners to  be  delivered  over  to  the 
nearest  A&m'doithe  foreign  territory 
(Oude),  the  Magistrate  making  over 
to  that  officer  a  copy  of  the  proceed- 
ings held  in  their  cases,  taking  his 
official  receipt  for  the  same,  and  fur- 
nishing the  Resident  at  Lucknow  with 
a  statement  of  the  transaction,  in  order 
that  he  might  adopt  the  necessary 
measures  to  secure  the  punishment 
of  the  offenders ;  and  the  Government 
having  sanctioned  the  measure,  the 
necessary  orders  were  issued.  Go- 
vemment  v.  Lulack  Singh  and  others. 
3d  April  1829.  3  N.  A  Rep.  218.— 
Court  at  large. 

328.  It  appearing  that  the  prisoner, 
a  native  of  a  foreign  territory  (Ram- 
pore),  had  committed  the  crime  in 
that  territory,  the  Nizamut  Adawlut, 
with  the  sanction  of  Government,  di- 
rected the  same  course  to  be  pursued 
as  in  the  preceding  case,  and  the  pri- 
soner was  made  over  to  the  Rampore 
Government.*  Sevarain  Y.Wtizeerah. 
3d  April  1829.  3  N.  A.  Rep.  220.— 
Court  at  large. 

329.  A  Commissioner  is  not  com- 
petent to  admit  a  prisoner,  who  has 
been  put  upon  his  trial  before  him,  to 
give  evidence  as  an  approver.  In  a 
case  in  which  this  had  been  done  the 


*  These  cases  gave  rise  to  the  enactment 
of  Beg.  VIII.  of  1829,  whereby  "the  rules 
contained  in  Reg.  V.  of  1809,  and  Sec.  6. 
of  Reg.  I.  of  1822,  are  declared  applicable 
to  native  sulnects  of  the  British  Govern- 
ment charged  with  criminal  offences  com- 
mitted in  places  out  of  the  limits  of  the  Bri- 
tish provinces,  who  shall  be  delivered  into 
the  custody  of  a  Magistrate  in  any  of  those 
provinces  whensoever  such  British  subject 
may  have  been  apprehended." 


156 


[CRIMINAL  LAW.] 


Court  annulled  the  proceedings  as  re- 

farded  the  prisoner,  and  directed  that 
e  should  he  tried  on  the  charge  on 
which  he  had  been  committed  by  the 
Magistrate.  The  prisoner  was  sub- 
sequently tried  and  convicted  of  be- 
ins  an  accomplice  in  the  murder  and 
robbery  chained.  Ckoonar  Lai  v. 
Kuchowa  ana  others.  7th  May  1831. 
4  N.  A.  Rep.  82.— Ross  &  H.  Shake- 
spear. 

330.  A  Magistrate  who  has  not 
taken  the  oath  of  qualification  of  Jus- 
tice  of  the  Peace  can  take  cognizance 
of  complaints  against  European  Bri- 
tish subjects  to  the  extent  specified 
in  the  53d  Geo.  III.,  and  his  pro- 
ceedings in  such  cases  are  not  open  to 
review  by  the  Court  of  the  Commis- 
sioner. AkburAli  v.  Mohun  Chun- 
der  Battoorjeah  and  another.  12th 
June  1831.     4  N.  A.  Rep.  41. 

331.  A  trial  having  been  held  in 
Assam  before  the  magistrate,  and  re- 
ferred to  the  Nizam ut  Adawlut  by 
the  Commissioner^  on  a  revision  of 
the  Magistrate's  proceedings  without 
holding  a  fresh  trial ;  it  was  held  that 
it  was  competent  to  the  Court  to  pass 
sentence  on  the  prisoner  in  the  ab- 
sence of  such  trial  by  the  Commis- 
sioner. Government  v.  Kemndom 
and  others.  25th  July  1835.  5  N. 
A.  Rep.  8. — Shakespear. 

332.  A  police  Barkandaz  being 
chained  witn  taking  a  bribe  of  Rs.  3, 
and  committed  to  take  his  trial  for 
that  ofience,  the  Court  held  that  the 
Magistrate  was  himself  competent  to 
dispose  of  the  case,  and  quashed  the 
trial.  Lai  Mahomed  v.  Ameer  JBur^ 
hundaz.  10th  Dec.  1836.  5  N.  A. 
Rep.  43.— Rattray  &  D.  C.  Smyth. 

333.  A  Magistrate  is  not  compe- 
tent to  recall  an  offer  of  pardon,  un- 
der Reg.  X.  of  1824,  made  to  one  of 
the  prisoners  in  a  case  of  Dacoity, 
and  duly  accepted ;  bat  he  is  bound 
to  report  to  the  Session  Judge  the 
non-fulfilment  of  the  conditions,  and 
to  be  guided  by  the  instructions  of  that 
authority.  Jumal  Oostagur  v.  Roop- 
chand  Bagdee  and  others,  9th  Oct. 
1837. 5  N.  A.  Rep.  Te.—Hutchinson. 


834.  On  the  trial  of  the  prisoner,  a 
Moonsiffy  charged  with  corruption,  it 
appeared  that  the  Civil  Judee  con- 
ducted the  whole  of  the  prehminary 
inquiry  on  the  commitment  of  the 
prisoner,  leaving  it  to  the  Magistrate 
only  to  submit  tne  proceedings  to  the 
Sessions  Court  Held,  that  the  Judge 
should  have  confined  himself  to  a 
preliminary  inquiry,  and  have  ordered 
the  Government  pleader  to  prefer  a 
charge  of  corruption  before  the  Ma^ 
gistrate.  The  Court  accordingly 
quashed  the  proceedings,  and  directed 
the  Judge  to  follow  the  course  indi- 
cated. Uovemment  v,  Ahool  Hussen, 
20th  Dec.  1839.  6  N.  A.  Rep.  151. 
— Dick,  and  Court  at  large. 


43.  Justifiable  H&micide. 

335.  A  prisoner  was  acquitted  of 
the  charge  of  murder  by  the  law  ofiB- 
cer  and  the  Court,  on  his  own  con- 
fession, the  only  evidence  against  him 
setting  forth  that  he  killed  the  de- 
ceased under  the  supposition  that  he 
had  come  to  rob  his  house.  Keskob 
Chung  v.  Neemaee.  1st  Mav  1805. 
1  N.  A.  Rep.  22,— H.  Colebrooke  & 
Fombelle. 

336.  The  prisoners  were  acquitted 
of  the  charge  of  murder,  having  killed 
the  deceased  while  committing  rob- 
bery and  carrying  off  their  property. 
Government  v.  Muhee  and  another. 
29th  Dec.  1832.  4  N.  A.  Rep.  197. 
— Rattray. 

337.  A  party  defended  his  house 
against  a  wanton  and  unprovoked  as- 
sault, during  which  two  of  the  as- 
saulting party  were  killed.  Held, 
that  the  homicide  was  justifiable  on 
the  part  of  those  who  acted  on  the 
defensive.  Government  v.  Moongha 
Khan  and  others  and  Kutah  Khan 
and  others.  2d  Dec.  1835.  5  N.  A. 
Rep.  15. — Rattray  &  Stockwell. 

338.  The  prisoner,  a  Chokidar^ 
killed  a  person  in  the  act  of  commit- 
ting a  burglary.  Held,  under  the 
circumstances  of  the  case,  that  the 
homicide  was  justifiable,  and  the  pri- 
soner was  accordingly  released.    Go- 
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vennmenl  v.  Dyal  Chamkeedar,  20th 
Jan.  1837.  5  N.  A.  Rep.  44.— Hut- 
chinson. 

339.  The  prisoner^  a  Chokidar^ 
detected  four  men  in  the  act  of  break- 
ing into  a  house  at  night,  and  chased 
the  burglars,  who,  immediately  on 
detection,  ran  away.  Two  of  them 
returned  and  attacked  the  prisoner, 
who  killed  one  of  them.  Held,  that 
the  homicide  was  justifiable,  and  the 
prisoner  was  ordered  to  be  released. 
Government  v.  Gurhhoo  Chowkeedar. 
7th  Dec.  1839.  6  N.  A.  Rep.  150. 
— Reid. 

340.  The  law  officer  of  the  Niza- 
mut  Adawlut  declared  the  homicide 
justifiable,  the  prisoners  having  killed 
the  deceased  on  sudden  irritation  at 
findmg  him  in  bed  with  their  sister. 
The  Court  concurring,  released  the 
prisoners.^  Mt,U}oodkeeT,Gopeenatk 
and  another.  29th  Oct.  1805.  IN.  A. 
Rep.  74.— H.Colebrooke  &Harington. 

941.  The  prisoner  was  held,  by  the 
law  officer  of  the  Nizamut  Adawlut, 
justified  in  slaying  his  sister  and  her 
paramour  in  the  act  of  adultery. 
The  Court'  concurring,  released 
the  prisoner.  Government  r,  Gho- 
lam  Mullik.  20th  Sept.  1820. 
2  N.  A.  Rep.  48.  —  Goad  &  C. 
Smith. 

342.  The  prisoners  (Hindds)  were 
tried  fi>r  the  murder  of  a  Muham- 
madan,  who  had  been  carrying  on 
an  intrigue  with  the  sister  of  one  of 
them.  The  Court  considered  this 
almost  to  amount  to  a  case  of  justi- 
fiable homicide  under  the  Munam- 


1  Zmdrn  Muhammad  holds  that  it  is  a  con- 
dition to  justify  homicide  in  cases  of  whore- 
dom, or  intention  to  commit  whoredom, 
that  there  be  no  other  means  of  preyention ; 
whereas  it  is  lawful,  according  to  Ahit 
Han^ahi  to  kill,  without  any  previous 
warning,  persons  seen  in  the  act  of  whore- 
dom, or  aoout  to  commit  it,  either  with  a 
near  connection  or  with  a  female  slave. 
Distinctions  seem  to  have  been  made  be- 
tween whoredom  with  a  relation  and  a 
strange  woman.  But  to  justify  homicide 
when  the  person  slain  is  not  seen  in  the 
act  of  whomlom,  he  must  be  found  in  the 
boose  of  the  husband,  master,  or  relation. 


madan  law ;  and,  with  reference  to  all 
the  circumstances  of  the  case,  and  the 
provocation  given,  sentenced  the  prin- 
cipal to  imprisonment  for  life,  and  the 
accessary  to  imprisonment  for  seven 
years.  Government  v.  Doolaul  Maj- 
hunmee,  14th  April  1832.  4  N. 
A.  Rep.  130.— J.  Shakespear  &  Wal- 
pole. 

343.  The  prisoner  ^as  acquitted  of 
murder,  in  having,  under  the  in- 
fluence of  gross  provocation^  in  con- 
sequence of  dishonour  done  to  his 
family  by  the  forcible  violation  of  his 
sister  by  the  deceased^  wounded  him 
with  a  sword,  which  caused  his  death 
a  fortnight  after.  Ju^gun  Sing  v. 
Shervchum  Sing.     24tn  Nov.  1838. 

5  N.  A.  Rep.  99.— Rattray. 

344.  The  prisoner  killing  his  wife, 
and  a  man  in  the  act  of  adultery  with 
her,  the  homicide  was  considered  jus- 
tifiable by  the  law  officer  and  the 
Court,  and  the  prisoner  was  released. 
Government  v.  Thundee.    4th  Dec. 

1806.  1  N.  A.  Rep.  130.— Haring- 
ton  &  Fombelle.  Chanda  Singh  v. 
Bhuja.  15th  May  1822.  2  N.  A. 
Rep.  171. — Court  at  large.  Govern 
ment  v.  Chait  Mam.  14th  July 
1825.    2  N.  A.  Rep.  408.  —  Sealy 

6  J.  Shakespear.  Government  v. 
Manick  Muthoo.  18th  Sept.  1832. 
4  N.  A.  Rep.  168.— Walpole. 

345.  The  prisoner  killed  his  wife, 
finding  her  in  bed  with  the  prosecu- 
tor, and  also  the  mother  and  brother 
of  the  prosecutor  on  their  interfering 
to  save  the  prosecutor.  The  law  offi- 
cer of  the  Nizamut  Adawlut  consi- 
dered the  killing  of  his  wife  justifi- 
able, but  convicted  the  prisoner  of 
erroneous  homicide  in  killing  the  other 
two ;  and  declared  him  liable  to  DU 
yaty  and  discretionary  punishment  by 
Siydmt.  The  Court  concurring  witn 
the  Fhitwa,  sentenced  the  prisoner  to 
two  years'  imprisonment.  Kura- 
mut  Khan  v.  Ghoosoo.     9th  July 

1807.  1  N.  A.  Rep.  151.— Haring- 
ton  &  Fombelle. 

346.  A  prisoner  was  acquitted  of 
the  murder  of  his  wife  and  her  para- 
mour, whom  he  found  sleeping  toge- 
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ther.  Jey  Ram  Mahato  y.  Ch&mva 
ttam  Koej-i.  10th  Jan.  1840.  5  N. 
A.  Rep.  158. — Lee  Warner  &  Brad- 
don. 

347.  The  law  officer  of  the  Niza- 
mut  Adawlut  considered  the  prisoner 
justified  in  killing  the  deceased,  find- 
ing him  in  a  sitnatidn  which  war. 
ranted  the  presumption  that  he  was  at- 
tempting to  colhmit  adultery  with  his 
wife.  The  Court  concurring  with 
the  FutTvOf  released  the  prisoner.  3ft. 
Bhoeen  v.  Mooder.  30th  July  1807. 
1  N.  A.  Rep.  156.  —  Haiington  & 
Fomhelle. 

348.  The  law  officer  declared  the 
prisoner  justified  in  slaying  a  person 
whom  he  detected  in  the  act  of  adul- 
tery with  his  wife,  though  he  was 
aware  of  his  wife's  elopement,  and 
of  her  living  in  a  state  of  adultery 
with  the  deceased.  The  Court  con- 
curring, directed  the  release  of  the 
prisoner.  Mt,  Panchee  v.  Gocul 
Naik.  26th  April  1814.  1  N.  A. 
Rep.  298. — Fomhelle  &  Rees. 

349.  The  prisoner  killed  the  de- 
ceased, haying  lain  in  wait  for  that 
purpose,  while  sleeping  with  the  pri- 
soner's wife,  who  had,  with  his  know- 
ledge, heen  living  with  the  deceased 
for  a  period  of  thirteen  years.  The 
law  officer  of  the  Nizam ut  Adawlut 
deemed  the  act  of  the  prisoner  justi- 
fied; but  the  Court  convicted  the 
prisoner  of  wilful  murder  under  cir- 
cumstances of  peculiar  aggravation, 
and  sentenced  him  to  suffer  death. 
Government  v.  Kummur  oo  Deen, 
29th  Oct.  1819.  1  N.  A.  Rep.  389.— 
Rees  &  Goad. 

350.  A  prisoner  was  convicted  of 
the  murder  of  the  wife  of  his  brother ; 
but  the  presumption  being  that  he 
put  her  to  death  while  in  the  act  of 
adultery,  this,  though  it  did  not  jus- 
tify the  prisoner,  was  held  to  exte- 
nuate his  guilt,  and  he  was  accord- 
ingly sentenced  to  imprisonment  for 
lire.  Government  v.  Bukshea  Dha- 
nook.  24th  Sept.  1825.  2  N.  A. 
Rep.  419.  —  C.  Smith  &  J.  Shake- 
spear. 

351.  The  only  evidence  against  the 


prisoner  being  his  confession  that  he 
killed  the  deceased  in  the  act  of  adul- 
tery with  his  (the  prisoner's)  wife,  the 
Court  held  that  tne  confession  must 
be  taken  altogether,  and  the  prisoner 
released.  Ckunna  v.  Purshadooa. 
24th  May  1826.  2  N.  A.  Rep.  456. 
— Leycester  &  Dorin. 

352.  The  law  officer  of  the  Court 
of  Circuit  having  found  the  fact  that 
a  man  was  killed  by  the  prisoner 
while  in  the  act  of  adultery  with  the 
prisoner's  wife,  declared  him  liable  to 
Diyat  for  the  homicide,  though  it 
was  justifiable.  The  Court  deeming 
the  Futwa  to  be  contradictory,  di- 
rected the  release  of  the  prisoner. 
Wuzeer  v.  Moomn  Gwcda.  6tb  Aug. 
1828.  3  N.  A.  Rep.  169.— TurabiUl 
&  Leycester. 

353.  Of  two  prisoners.  No.  1  was 
charged  with  murder ;  but  the  Court, 
on  the  presumption  that  the  deceased 
met  hisdeath  whilecarryingon  an  adul- 
terous intercoui'se  with  his  (the  prison- 
er's) wife,  ruled  that  the  deliberate  cru- 
elty and  torture  inflicted  upon  the  per- 
son of  the  deceased  rendered  the  pri- 
soner deserving  of  severe  punishment, 
and  accordingly  sentenced  him  to  im- 
prisonment for  life.  No.  2  was  acquit- 
ted and  released.  Mt.Jkaprie  y. Pucka 
and  another,  8th  March  1834.  4N.A. 
Rep.  292. — J.  Shakespear  &  Braddon. 

354.  The  prisoner  destroyed  his 
wife  and  her  paramour,  whom  he 
found  in  the  act  of  adultery.  The 
homicide  would  have  been  held  to  be 
justifiable  but  for  certain  acts  of  ag- 
gravation on  the  part  of  the  prisoner. 
Sentence,  imprisonment  for  two  years, 
and  a  fine  of  Rs.  100,  commutable  to 
labour.  Government  v.  Jaggemattth 
Deogurrea.  29th  June  1837.  5  N. 
A.  Rep.  65.  —  Hutchinson  &  D.  C* 
Smyth. 

355.  The  prisoner  killed  the  de- 
ceased under  strong  grounds  of  pro- 
vocation, for  the  violation  of  his  wife, 
though  he  did  not  find  him  in  the 
act.  The  Court  held  that  the  im- 
prisonment already  undergone  by  the 
prisoner  was  fully  adequate  to  his 
ofience,  and  directed  his  release.   <7o- 
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vemment  v.  Dhoondhye.  26th  Aug. 
1837.  5  N.  A.  Rep.  71.— -Rattray  & 
D.  C,  Smyth. 

35B.  The  prisoner  detecting  his 
wife  in  the  act  of  adultery  at  a  short 
distance  from  his  own  house,  went 
back  to  his  house  for  a  sword,  with 
which  he  returned;  and  finding  the 
parties  still  in  the  position  in  which 
he  left  them,  wounded  the  adulterer 
and  a  woman  who  acted  as  procuress, 
and  killed  his  wife.  Sentence,  re- 
leased. Government  v.  3fuddun 
J^atw.  80th  June  1838.  5  N.  A. 
R^.  90. — Rattray  &  Braddon. 

357.  The  law  officer  of  the  Court 
of  Circuit  convicted  the  prisoner  of 
KaU-i'Umd,  but  declared  Kisds  barred 
by  a  strong  doubt  whether  the  homi- 
cide was  not  justifiable,  and  Diyat 
only  incurred.  The  Court,  in  con- 
currence with  the  Futwa  of  the  law 
officer  of  the  Nizamut  Adawlut 
(which  found  that  the  prisoner  had 
caused  the  death  of  the  deceased  in 
defence  of  her  honour,  and  declared 
her  justified),  directed  the  release  of 
the  prisoner.  Molookram  v.  Mt. 
Bochuru  13th  May  1829.  2  N.  A. 
Rep.  233. — Leycester. 

358.  The  law  officer  of  the  Niza- 
mut Adawlut  found  that  the  prisoner 
killed  the  deceased  in  self-defence,  in 
an  attack  on  him  by  the  deceased, 
occasioned  by  jealousy,  and  declared 
him  entitled  to  his  release.  The  Court 
concurring,  released  the  prisoner.  Go- 
tiemment  v.  Hagroo  Naik,  14th 
April  1832.  4  N.  A.  Rep.  132.  — 
Walpole. 

359.  Of  several  prisoners.  No.  1  con- 
fessed that  he  killed  the  deceased  in  at- 
tempting to  ravish  the  prisoner  No.  2, 
the  wife  of  his  master ;  No.  2  declared 
that  the  deceased  attempting  to  ra- 
yiah  her,  she  cried  out,  and  that  No. 
1  came  to  her  assistance  and  slew 
the  ravisher;  Nos.  3  and  4  assisted 
in  concealing  the  body.  The  law 
officer  of  the  Nizamut  Adawlut  de- 
clared Nos.  1  and  2  entitled  to  their 
release,  and  Nos.  3  and  4  liable  to 
slight  punishment  by  Tazir.  The 
Coart  acquitted  and  released  Nos.  1 
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and  2 ;  and  though  considering  Nos. 
3  and  4  liable  to  punishment,  £d  not 
sentence  them  to  any  imprisonment 
beyond  what  they  had  already  undei^- 
gone.  Munsaram  Rajpoot  v.  Muna. 
22d  July  1812.  1  N.  A.  Rep.  240. 
— Burgess. 

360.  The  pril&oners  having  killed  a 
Barhanddz,  afler  the  deceased  and 
another  Barhanddz  ha<f  in  cold  blood 

ut  to  death  a  villager,  whom  they 
ad  seized  on  a  criminal  charge,  after 
they  had  slain  a  person  who  came  to 
his  rescue,  and  whilj3  they  were  under 
no  reasonable  apprehension,  the  Court, 
deeming  the  homicide  justifiable,  re- 
leased the  prisoners.  Government  v. 
Hurdeo  and  otfiers.  19th  June  1824. 
2  N.  A  Rep.  327. — J.  Shakespear  & 
Ahmuty. 

361.  In  a  case  of  assault  and 
wounding,  referred  to  the  Nizamut 
Adawlut  by  the  Judge  of  Circuit, 
on  a  doubt  as  to  whether  certain  of 
the  prisoners,  who  were  Sepoys,  were 
not  justified,  they  having  act^  under 
the  order  of  a  Janiaddr,  their  supe- 
rior officer,  the  case  was  returned  for 
sentence,  and  the  Judge  informed, 
that  though  the  fact  noticed  might 
operate  in  mitigation  of  punishment, 
it  could  not  justify  a  gross  infraction 
of  the  peace.  Bhowanny  Pershad 
and  another  v.  Moonomur  and  others, 
28th  April  1828.  3  N.  A.  Rep.  128. 
— Leycester  &  Turnbull. 


44.  Killing  Sorcerers  and  Witches. 

362.  A  prisoner  was  convicted  of 
Kail'i^umd,  in  having  killed  the  de- 
ceased under  the  impression  that  he 
was  a  sorcerer,  and  that  his  wife,  son, 
and  father  had  been  destroyed  by  his 
magic  spells ;  but  the  sentence  of 
death,  to  which  the  prisoner  was 
liable  under  the  provisions  of  Sec. 
34.  of  Reg.  VII.  of  1803,  was  miti- 
gated by  the  Court,  under  all  the 
circumstances  of  the  case,  to  impri- 
sonment for  three  years.  Mt.  Ladhoo 
V.  Sheihh  Saadut.  20th  April  1816. 
1  N.  A  Rep.  318.— Fombelle  &  Ker. 

363.  A  native  of  Qhota  Nagpore 
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ygss  convicted  of  aggravated  culpable 
homicide  of  the  oeceased,  who  met 
her  death  in  consequence  of  ill-usage 
and  confinement  by  the  prisoner,  or 
under  his  orders,  under  the  imputation 
of  being  a  witch.  Sentence,  impri- 
sonment for  seven  years.  Ruttun  v. 
Jugjeet  Singh.  22d  July  1822.  2N. 
A.  Rep.  188.— Dorin  &  C.  Smith. 

364.  A  prisoner  was  convicted  of 
wilful  murder  in  killing  a  person  for 
the  supposed  exercise  o?  witchcraft  by 
him ;  but  capital  punishment  was  re- 
mitted by  the  Courts  in  consideration 
of  the  circumstances  of  the  case  and 
the  uncivilised  part  of  the  country 
(Kumaoon)  in  which  the  crime  was 
committed.  Sentence,  imprisonment 
for  life.  Nuthoo  Brahmin  v.  Keshwa 
Dome.  31st  Aug.  1822.  2  N.  A. 
Rep.  196. — Leycester  &  Goad. 

365.  A  Garrowof  North-East  Rung- 
pore  was  convicted  of  the  murder  of 
the  deceased,  who,  with  his  family, 
were  destroyed  on  suspicion  that  they 
practised  witchcraft.  Taking  into 
consideration  the  uncivilised  state  of 
the  country  where  the  crime  was  com- 
mitted, and  the  possible  evil  tendency 
of  capital  punishment,  the  Court 
deemed  it  proper  to  mitigate  the  sen- 
tence to  imprisonment  ror  life.  Mt. 
Sulm£e  V.  benooh  Oarrow,  30th 
March  1822.  4  N.  A.  Rep.  128.— 
Walpole. 

366.  A  prisoner  was  convicted  of 
the  murder  of  two  women  (his  sisters), 
under  a  conviction  that  his  two  bro- 
thers had  died  in  consequence  of  the 
charms  and  incantations  practised  on 
them  by  those  he  killed.  The  Court, 
adverting  to  the  extreme  superstition 
of  the  people  of  Chota  Nagpore,  sen- 
tenced the  prisoner  to  imprisonment 
for  life.  O^ovemment  v.  Chunder, 
14th  Jan.  1833.  4  N.  A.  Rep.  221. 
— J.  Shakespear. 

367.  Where  a  Garrow  was  con- 
victed of  the  murder  of  a  man,  under 
the  impression  that  he  had  transform- 
ed himself  into  a  tiger,  and  carried  off 
his  (the  prisoner's)  daughter ;  the  ex- 
treme superstition  of  the  Garrows  was 
considered  to  form  good  grounds  for 


mitigation  of  punishment.  Sentence, 
imprisonment  with  labour  for  seven 
years.  Richson  Garrow  v.  Chumin 
Garrow.  21st  Feb.  1833.  4  N.  A. 
Rep.  224. — H.  Shakespear. 

368.  The  prisoner,  a  Garrow,  was 
convicted  of  killing  the  deceased,  sup- 
posing him  to  have  caused  the  deaths 
of  his  wife  and  daughter  by  witch- 
crafl.  A  Panchdyit  of  five  Garrow 
chiefs  declared  that  by  such  act  the 
prisoner  had  committed  no  offence ; 
and,  under  the  circumstances,  the  pri- 
soner was  sentenced  to  imprisonment 
for  seven  years.  Government  jv. 
Ramrung.  9th  Jan.  1836.  5  N.  A. 
Rep.  19.— Halhed. 

369.  A  prisoner  was  convicted  of 
having  killed  a  woman,  under  the 
impression  that  she  was  a  witch,  and 
sentenced  to  imprisonment  for  life,  aa 
the  offence  had  been  committed  in  a 
part  of  the  country  in  which,  though 
the  belief  of  sorcery  was  prevalent, 
the  crime  had  been  expressly  de- 
clared to  be  murder,  and  punishable 
as  such.  Oovemment  v.  Damoo. 
12th  Nov.  1836.  6  N.  A.  Rep.  35. 
— D.  C.  Smyth  &  Braddon. 


45.  Kisds. 

370.  Retaliation  for  homicide  is 
not  demandable  under  the  Mnham- 
madan  law  of  Kisds  when  a  person  is 
killed  at  his  own  request ;  but  discre- 
tionary punishment  may  be  inflicted 
in  such  cases,  which  is  provided  for 
by  Sec.  3.  of  Reg.  VIII.  of  1799, 
and  Sec.  16.  of  Reg.  VIII.  of  1803. 
Government  v.  HurgovindU  9th  Jan. 
1805.  1  N.  A.  Rep.  1.  —  H.  Cole- 
brooke  &  Harington. 

371.  Kisds  is  barred  in  wilful  homi- 
cide by  plea  of  adultery.  Govern- 
ment V.  Sonaram.  12th  Jan.  1805- 
1  N.  A.  Rep.  5. — H.  Colebrooke  Sc 
Harington. 

372.  Death  occasioned  by  a  blow 
with  the  wooden  handle  of  an  axe,  or 
other  similar  instrument,  is  not  con- 
sidered by  Muhammadan  lawyers  to 
be  wilful  homicide ;  nor  is  it  by  Abu 
Hanifahy  if  the  blow  be  struck  with 
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the  iron  back  of  the  instrument.  But 
Abu  Yusuf  and  Imdm  Muhammad 
maintain  it  to  be  equally  murder, 
whether  occasioned  by  the  iron  back 
of  such  instrument  or  the  edste  of  it. 

lb,  ^ 

373.  Retaliation  {Kisds)  is  consi- 
dered as  a  private  right  devolving  on 
the  heirs  of  the  person  murdered. 
The  evidence,  therefore,  of  near  con- 
nexions is  insufficient  legal  proof  for 
a  sentence  of  KisdSf  but  sufficient,  in 
corroboration  -of  other  evidence,  for 
conviction  on  strong  presumption,  as 
well  as  for  a  sentence  of  discretionaiy 
ptthishment*  QovemMent  v.  Hurrah, 
22  Jan.  1805.  1  N.  A.  Rep.  7.  — 
H.  Colebrooke  &  Harington. 

374.  Kisds  beins  the  private  right 
of  the  person  murdered,  and  devolv- 
ing on  his  legal  heirs,  when  the  heir 
of  the  slain  was  the  child  of  the  mur- 
dered woman,  and  also  the  child  of 
the  prisoner,  the  enforcement  of  Kisds 
was  held  to  be  barred  by  the  regard 
allowed  to  parentage.  This,  how- 
ever, has  been  proviaed  for  by  Sec.  2. 
of  Reg.  VIII.  of  1799,  and  Sec.  15. 
of  Reg.  VIII.  of  1803,  which  autho- 
rize tne  Court  of  Nizamut  Adawlut 
to  pass  a  capital  sentence  in  such 
cases.  Oaterwnent  y.  Bula,  8th 
May  1805.  1  N.  A.  Rep.  24.— H. 
Colebrooke  &Fombelle.  Government 
Y.  Bampershad.  24th  April  1800.  1 
N.  A.  Rep.  103.  Hapoo  v.  Pullanoo. 
Ist  July  1812.  1  N.  A.  Rep.  231.— 
Harington  &  Burges. 

375.  Where  the  evidence  is  merely 
presumptive,  sentence  of  Kisds  is 
barred.  Doorga  v.  Sunhur  Jogee. 
4th  March  1805.  1  N.  A.  Rep.  11. 
— H.  Colebrooke  &  Harington. 

37(S.  To  warrant  a  sentence  of 
Kisds  in  cases  of  mm*der,  the  Mu- 
hammadan  law  requires  either  the 
confession  of  the  accused,  or  the  tes- 
timony of  two  competent  eye-wit- 
nesses of  ascertained  or  apparent  cre- 
dit. Where  such  evidence  is  not  ad- 
duced, and  there  appear  to  be  suffi- 
cient grounds  for  conviction,  from  the 
whole  of  the  evidence  on  the  trial  and 
the   circumstances  of  the  case,  the 
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conviction  is  stated  to  be  upon  Ghd- 
lib-uz-zann,  Akbar-ur-rdi^  Shibeh-t- 
hawtyy  or  Shadidy  meaning  strong 
or  violent  presumption.  Bulram 
Chung  V.  Balih  Ram,  9th  May 
1805.  1  N.  A.  Rep.  26.— H.  Cole- 
brooke &  Fombelle. 

377.  Kisds  was  held  to  be  barred  by 
the  terms  of  the  prisoner's  confession, 
which  did  not  state  th€  prisoner  to  be 
the  active  perpetrator  of  the  murder ; 
but  he  wasdeclared  liable  to  discretion- 
ary punishment,  extending  to  death. 
Munnoo  v.  Bhyrvb  Roe,  25th  July 
1805.  1  N.  A.  Rep.  36.— H.  Cole- 
brooke &  Harington. 

378.  The  deceased,  having  detected 
the  prisoner  in  the  act  ox  adultery 
with  his  wife,  killed  her,  and,  attack- 
ing the  prisoner  with  the  same  weapon, 
was  stabbed  to  death  by  the  prisoner 
in  self-defence.  The  law  officers  de- 
clared, that  as  the  deceased  was  jus- 
tified in  putting  the  prisoner  to  death, 
the  prisoner  acted  illegally  in  op- 
posing him;  and  having  shed  his 
blood,  was  liable  to  Kisds  at  the  de- 
mand of  the  heirs.  But  that  if  the 
deceased  attacked  the  prisoner  afler 
he  had  ceased  to  commit  the  criminal 
act  of  adultery,  Jr««^  would  be  barred, 
and  the  prisoner  liable  to  discretionary 
punishment.  Oovemment  v.  Dhu- 
nunjee.  9th  July  1805.  1  N.  A. 
Rep.  39. — Harington  &  Fombelle. 

379.  The  plea  of  adultery  was  not 
held,  by  the  law  officers,  to  justify  the 
prisoner  killing  the  deceased  in  the 
act  of  running  away ;  but  he  was  de- 
clared liable  to  Kisds  on  the  legal 
demand  of  the  heirs.  Muheem  v. 
Hisabooddeen.  25th  Sept.  1805.  1 
N.  A.  Rep.  71. — H.  Colebrooke  & 
Harington. 

380.  Kisds  was  held  to  be  incurred 
by  the  prisoner  killing  the  deceased 
on  finding  his  sister  in  his  (the  de- 
ceased's) house,  he  being  well  aware 
that  his  sister  had  quitted  her  hus- 
band's house,  and  was  living  in  adul- 
tery with  the  deceased.  The  plea  of 
adultery,  in  justification  of  homicide, 
is  confined  to  cases  in  which  the  party 
slain  may  have  been  seen  in  the  act 
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of  adultery,  or  found  in  the  house  of 
the  husband  or  relative.  Sheikh 
Mooradun  v.  Mihr  Ulee.  5th  Nov. 
1805.  1  N.  A.  Rep.  78.— Court  at 
large. 

SBI.  a  person  finding  his  wife  in 
bed  with  a  strange  man  is  justified  in 
putting  her  to  death,  the  situation 
being  such  as  to  afibrd  presumption 
of  adultery.  %  Kuramut  Khan  v. 
Ghoosoo.  9th  July  1807.  1  N.  A. 
Rep.  151. — Harington  &  Fombelie. 

382.  Attempt  to  commit  adultery 
with  the  wife,  according  to  Muham- 
madan  law,  Justifies  the  husband  in 
putting  to  death,  at  the  instant,  the 
person  attempting.  Mt.  Bhooeen  y, 
Rooder.  30th  July  1807.  1  N.  A. 
Rep.  156. — Harington  &  Fombelie. 

383.  By  the  Muhammadan  law, 
the  killing  of  a  wife  and  her  para- 
mour, they  not  being  at  the  time  in 
the  act  of  adultery,  subjects  the  hus- 
band offending  to  Kisds,  notwith- 
standing he  establish  the  existence  of 
an  adulterous  intercourse  between  the 
parties.  Oovemment  v.  Mujjooah. 
27th  Oct.  1809.  1  N.  A.  Rep.  197. 
— Fombelie  &  Stuart. 

384.  Kisds  against  a  prisoner  tiied 
for  the  murder  of  his  wife  was  held 
not  to  be  barred  by  suspicion  of  adul- 
tery. Government  v.  AbdooUah,  21st 
Sept.  1821.  2  N.  A.  Rep.  100.— 
Leycester. 

386.  Murder  by  strangling  does  not 
render  the  murderer  liable  to  Kisds, 
according  to  the  doctrine  of  Abu  Ha- 
nifah,  but  it  is  punishable  as  wilfiil 
murder  according  to  the  two  disciples. 
Neel  Munee  Dos  v.  Oour  Dos.  1st 
Aug.  1805.  1  N.  A.  Rep.  41.— H. 
Colebrooke  &  Harington. 

386.  According  to  the  uniform 
opinion  of  Abu  Manifah  and  his 
disciples,  killing  by  poison,  in  what- 
ever manner  it  may  be  given,  is  not 
deemed  wilful  homicide.  The  fine  of 
blood  is  payable,  as  for  manslaughter, 
if  the  poison  be  compulsively  put  by 
another  into  the  mouth  of  the  de- 
ceased. But  if  the  deceased  took  the 
poison  into  his  own  hands,  and  ate  or 
drank  it  without  compulsion,  though 


he  did  know  it  to  be  poison,  the  giver 
is  liable  to  discretionary  punishment 
only.  Sundun  Shah  v.  Joora  Shah. 
10th  Sept.  1805.  1  N.  A.  Rep.  58. 
— H.  Colebrooke  &  Harington. 

387.  The  two  disciples,  Abu  Yu- 
sufand  Imam  Muhammad,  consider 
Jtisds  to  be  demandable  by  the  heirs 
of  the  slain,  when  death  was  occa- 
sioned by  blows  with  a  large  club. 
According  to  the  doctrine  of  Abu 
Sanifahf  the  weapon  not  being  con- 
sidered a  mortal  one,  the  prisoner  is 
only  liable  to  Diyat^  or  the  price  of 
blood.^  Kuma  Singh  v.  Vmrao,  20th 
Sept  1805.  1  N.  A.  Rep.  65.  —  H. 
Colebrooke  k,  Harington. 

388.  Homicide  by  successive  blows 
of  a  whip  or  stick  does  not  incur 
Kisds,  according  to  the  doctrine  of 
Abu  Hanifah,  out  it  does  accord- 
ing to  the  doctrine  of  the  two  disci- 
ples. Oovefivment  Y.Shukoor,  2d 
Jan.  1806.  1  N.  A.  Rep.  95.— H. 
Colebrooke  &  Harington. 

389.  Homicide  by  compulsion  {Ihr 
r&h)y  under  menaces  which  induce  a 
fear  of  death,  is  not  strictly  punish- 
able under  the  Muhammadan  law. 
But  the  penalty  of  Kisds,  according 
to  the  opinion  of  Abu  Hannah  ana 
Muhammad,  is  transferred  to  the  com- 
peller;  and  the  compelled  person  is 
considered  rather  the  instrument  than 
the  author  of  the  homicide,  yet  not 
altogether  free  from  crimmality,  as 
the  act  is  unlawful,  and  subject  to 
discretionary  punishment,  if  the  cir- 
cumstances of  the  case  appear  to 
require  it.*  Boodhun  v.  JRatra.  30th 
Jan.  1806.  1  N.  A.  Rep.  101.— 
Harington  &  FombeUe. 

390.  Kisds  and  Hadd  wei«  held 
to  be  barred,  there  being  no  eye-wit- 


1  AJl  opinions  appear  to  agree  in  consi- 
dering an  intention  to  kill  the  essential 
ground  of  distinction  between  Katl-i-umdt 
or  wilful  murder,  and  Shibek-i-umdf  or  wil- 
ful-like homicide  or  manslaughter.  The  dis- 
agreement respects  the  instruments  to  he 
admitted  as  sufficient  evidence  of  intent  to 
kill.  See  Harington's  Analysis,  261 ;  and 
4  Hed.  271. 

2  See  Harington's  Anal.  258. 
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nesses,  and  neither  of  the  prisoners 
acknowledging  himself  to  be  the  ac- 
tual perpetrator  of  the  murder;  but 
thej  were  declared  liable  to  death  by 
Slydsat.  Pooma  v.  Nuthoo  arid 
another.  13th  Jan.  1810.  1  N.  A. 
Rep.  202.— Fombelle. 

391.  It  was  held  that  Kuds  was 
barred,  as  the  prisoner  had  not  attain- 
ed the  age  of  puberty,  but  that  he  was 
liable  to  discretionary  punishment  by 
Tazir,  Jaekishen  v.  ift.  Odhaneah, 
11th  June  1810.  1  N.  A.  Rep.  213. 
Poorun  y.  Budlooah.  11th  Jane 
1810.     1  N.  A.  Rep.  215.— Stuart. 

392.  A  person  being  charged  with 
murder,  and  the  Futma  exempting 
him  from  Kisdsy  partly  on  account  of 
the  deceased  not   having    been  Zi 

firdshy  or  hedriddeny  from  the  time  of 
the  beating  till  death  ensued;  this 
ground  of  extenuation,  as  it  affects  the 
nature  of  the  offence,  was  held  not  to 
be  within  that  species  of  legal  excep- 
tion, under  the  Muhammadan  la^r, 
which  is  oyerruled  by  the  provisions 
oi  CI.  4.  of  Sec.  2,  of  Reg.  LIII.  of 
1803,  which  apply  merely  to  cases 
where  the  penalties  of  Hadd  and 
Kifds  are  barred,  under  the  Muham- 
madan law,  by  some  special  excep- 
tion, or  scrupulous  distinction,  not 
affecting  the  nature  or  criminality  of 
the  offence.  Oovemment  v.  JSmaum 
Buksh.  1st  July  1812.  1  N.  A. 
Rep^231. — Fombelle  &  Rees. 

393.  To  warrant  a  sentence  of  Ki- 
SOS  against  the  person  charged  with 
mortally  wounding,  it  must  be  esta- 
blished that  the  wounds  were  the  sole 
and  immediate  cause  of  the  death  of 
the  deceased.  Mt.  Sheo  Koonra  v. 
Hingun  Burkundas,  12th  July 
1813.  I N.  A.  Rep.  272.— H.  Cole- 
brcx>ke  Sc  Fombelle. 

394.  By  the  Muhammadan  law, 
homicide  by  duelling,  though  wilful, 
being  by  mutual  consent,  does  not 
subject  the  person  committing  it  to 
the  penalty  of  murder.  But  provi- 
sion is  made  for  such  cases,  when  the 
prisoner  may  appear  deserving  of 
punishment,  by  Sec.  3.  of  Reg.  VlII. 
of  1799,  and  Sec.  16.  of  Reg.  VIII. 


of  1805.  OoT>emment  v.  Beaufort 
and  others.  7th  Aug.  1813.  1  N. 
A.  Rep.  277.— H.  Colebrooke,  Fom- 
belle, oc  Stuart. 

395.  The  Futwa  declared  that  Kv- 
sds  is  barred  in  a  case  of  erroneous 
homicide,  whereby  a  person  intending 
to  murder  one  individual  accidentally 
kills  another;  but  this  is  provided 
for  by  Sec.  2.  of  Reg.VIIL  of  1800, 
and  the  prisoner  was  sentenced  to 
death.  ML  Motee  v.  Seetul  Rai, 
31st  May  1815.  1  N.  A.  Rep.  309. 
— Fombelle. 

396.  Suspicion  of  temporary  de- 
rangement is  sufficient  to  bar  Kisds 
and  Diyat  in  cases  of  homicide  and 
wounding ;  but  does  not  preclude  the 
imprisonment  of  the  offender  to  pre- 
vent danger  to  society.  Oovemment 
V.  Bhuwun  Singh.  lOtR  April  1818. 
1  N.  A.  Rep.  357.— Fendall. 

397.  The  Futwa  declared  Kisds 
barred  by  the  slain  being  the  daughter 
of  the  prisoner,  but  Dtyat  incurred. 
This  is  provided  for  by  Reg.  VIII.  of 
1803.  (jrovemmenty.RamLal.  30th 
Dec.  1818.  1 N.  A.  Rep.  370.— Rees. 
Government  v.  Boondea,  24th  April 
1822.  2  N.  A.  Rep.  161.— Dorin  & 
C.  Smith. 

398.  Kisds  was  declared  to  be 
barred  by  the  Futwa,  by  presumption 
of  legality,  which  arose  from  the  pri- 
soner's confession  that  he  killed  his 
wife  by  her  own  desire ;  but  the  pri- 
soner was  declared  to  be  liable  to  full 
Diyat,  and  discretionary  punishment 
by  Ta^r.  Oovemment  v.  Phuldar, 
22d  April  1822.  2  N.  A.  Rep.  160. 
— Dorin  &  Q,  Smith. 

399.  The  weapon  not  being  found, 
the  Futwa  declared  the  prisoner  con- 
victed of  Shibeh'i'Umdy  ol-  culpable 
homicide  only.  But  the  Court  over- 
ruled this  Futwa,  and  the  prisoner 
was  sentenced  to  death.  Government 
V.  Irnambuksh  and  another,  22d  Feb. 
1828..  3  N.  A.  Rep.  106.— TumbuU 
&  Rattray. 

400.  Kisds  was  declared  by  the 
Futwa  to  be  barred  on  the  ground 
of  its  not  being  proved  which  pri- 
soner inflicted  the    mortal  wound; 
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but  the  prisoners  liable  to  Diyat  and 
discretionary  punishment  bj  Siydsaty 
extending  to  death,  and  they  were 
ordered  for  execution  accordingly. 
Ounra  v.  Kurpkool  and  another. 
21st  Aug.  1828.  3  N.  A.  Rep.  175. 
— Leycester  &  TurnbuU. 

46.  Maiming  and  Mutilating. 

401.  The  prosecutrix  entered  into 
a  Muchalkahy  or  written  agreement 
with  her  husband,  the  prisoner,  No. 
1,  authorizing  him  to  cut  off  her 
nose,  or  otherwise  maim  her,  in  the 
event  of  her  acting  improperly.  De- 
tecting her  in  adulterous  intercourse, 
he  cut  off  her  nose ;  and  being  pros- 
ecuted by  her,  he  was  convicted  of 
that  offence,  and  sentenced  to  impri- 
sonment for  five  years ;  and  No.  2  of 
aiding  and  abetting  in  that  offence,  to 
imprisonment  for  three  years.  Mt. 
Mungree  v.  Dookna  and  others.  25th 
April  1814.  1  N.  A.  Rep.  296.— 
Fombelle  &  Rees. 

402.  A  prisoner  was  convicted  of 
cutting  off  the  noses  of  his  uncle's 
widow  and  her  paramour.  The  pri- 
soner's plea  of  fornication  between 
the  parties  did  not  avail  him,  he  not 
standing  to  his  uncle's  widow  in  the 
relation  of  Mahranif  one  to  whom 
it  is  permitted  to  enter  the  Haram^ 
or  women's  apartment.  Sentence, 
imprisonment  in  banishment  for  seven 
years.  Oovurdhun  and  another  v. 
Zorawur  Rajpoot.  16th  Dec.  1816. 
1  N.  A.  Rep.  327.  —  Fombelle  & 
Rees. 

403.  The  prisoner  was  cha]*ged 
with  cutting  off  the  Tnembrum  virile 
of  the  prosecutor.  The  law  officer  of 
the  Nizamut  Adawlut  acquitted  the 
prisoner  in  consequence  of  the  Ihrda 
of  the  prosecutor,  and  the  non-age  of 
the  prisoner,  the  wilful  act  of  a  per- 
son supposed  to  be  in  her  non-age 
being,  m  the  Muhammadan  law,  con- 
sidered to  be  (Khatda)  accidental. 
The  Court  of  Nizamut  Adawlut  did 
not  concur  in  the  Futwa^  but  judged 
themselves  incompetent,  under  the  ex- 
isting law,  to  punish,  and  therefore 


have  been  since  provided  for  by  Sec.  3. 
of  Reg.  IV.  of  1822.  Juttee  Ram  v. 
Jye  Munnee.  20lh  July  1820.  2 
N.  A.  Rep.  29.— C.  Smith  &  Lej-- 
cester. 

404.  Convicts  under  sentence  of  im- 
prisonment in  the  AUipore  jail  were 
convicted  by  the  law  officer  of  the  Cir- 
cuit Court  of  cutting  off  the  nose  of 
the  prosecutor,  the  ^akshi  employed 
to  distribute  cowries  to  the  convicts, 
and  declared  liable  to  Taair  and  Hu- 
kumat'irodl.  Held,  that  Sec  6.  of 
Reg.  IV.  of  1822  does  not  preclude 
the  Judge  of  Circuit  from  awarding 
corporal  punishment  under  CI.  7.  of 
Sec.  2.  of  Reg.  LIII.  of  1803,  and 
the  proceedings  were  accordingly  re- 
turned. Anund  Chunder  Chatoar- 
jea  V.  Deen  AH  Shah  and  others. 
21st  Feb.  1826.  2  N.  A.  Rep.  362. 
— C.  Smith  &  Sealy. 

405.  A  prisoner  was  convicted  of 
castrating  a  boy  with  his  consent, 
from  which  operation  death  ensued ; 
and  sentenced,  under  all  the  circum- 
stances of  the  case,  to  imprisonment 
for  two  years.  GovemmerU  v.  Tahir 
Mafiomed.  31st  March  1827.  3N. 
A.  Rep.  17. — Leycester  &  Sealy. 

406.  The  prisoner  was  tried  for 
mutilating  the  ear  of  a  man  who  had 
burglariously  entered  his  house,  and 
acquitted,  as  no  guilt  was  considered 
to  attach  to  the  act.  Oonemment  v. 
BuxooUah.  31st  Oct.  1829.  3  N. 
A.  Rep.  285. — Rattray  &  Sealy. 


47.  Minor. 

407.  The  wilful  act  (Umd)  of  a 
person  supposed  to  be  in  nis  non-age, 
is,  in  Muhammadan  law,  considered 
to  be  accidental  (^Khatda).  Jnttee 
Ram  V.  Jye  Munnee.  20th  July 
1820.  2  N.  A.  Rep.  29.— C.  Smith 
&  Leycester. 


48.  Missing  Persons. 
408.  A  prisoner  was  convicted  of 
having  decoyed  away  and  robbed  the 
son  of  the  prosecutor,  and  thrown  him 
into  the  river  Bhagrutty,  since  which 
he  had  not  been  seen ;  but,  from  the 
released   the  prisoner.      Such  cases  |  uncertainty  as  to  the  actual  death  of 
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the  child,  the  Court  sentenced  him  to 
imprisonment  for  life.  Buhshoo  v. 
Chamoo.  2d  April  1805.  IN.  A.  Rep. 
17. — H.  Colehrooke  &  Fombelle. 

409.  A  prisoner  was  convicted  of 
heing  an  accomplice  in  gang  robbery 
on  a  boat,  in  which  it  was  presumed 
that  a  man,  in  attempting  to  escape 
from  the  robbers,  was  drowned, 
though  the  body  was  not  found.  Sen- 
tence, transjiortation  for  life.  Lochun 
Khyratee  v.  Govt  Oopt.  10th  Feb. 
1810.  1  N.  A.  Rep.  204.  —  Fom- 
belle. 

410.  A  prisoner  was  convicted,  on 
violent  presumption,  of  having  made 
away  with  a  boy  of  seven  years  of 
age,  whose  body  had  not  been  found ; 
and  was  sentenced  to  be  imprisoned 
until  the  missing  person  should  be 
produced,  or  it  should  be  proved  that 
he  died  by  means  not  implicating  the 
prisoner.  Jogye  Behra  v.  Narain  Ro- 
nmt.  12th  Dec.  1811.  1  N.  A.  Rep. 
226. — H.  Colehrooke  &  Fombelle. 

411.  A  prisoner  was  convicted,  on 
violent  presumption,  of  having  made 
away  with  a  child,  who  had  not  since 
been  seen  or  heard  of,  and  of  stealing 
his  ornaments;  and  sentenced  as  in 
the  preceding  case.  Httssmi  v.  KuU 
ma.  11th  March  1815.  1  N.  A. 
Rep.  305.— Fombelle. 

412.  The  prisoners  were  convicted 
of  theft,  and  of  bavins  made  away 
with  the  woman  to  whom  the  pro- 
perty belonged,  under  circumstances 
exciting  strong  suspicion  that  they 
had  murdered  her.  Sentence,  as  in 
the  preceding  cases.  Ameer  AH  v. 
Peerkhanandothers,  14th  Sept.  1820. 
2  N.  A.  Rep.  46. — Leycester  &  Goad. 

413.  Tne  prisoner  bavins  been 
charged  with  murder  by  poison,  it 
was  satisfactorily  proved  that  the  sup- 
posed murdered  person,  whose  boay 
was  never  founa,  was  last  seen  in 
company  with  the  prisoner.  Sen- 
tence, as  in  the  preceding  cases.  Jug- 
goo  V.  Chaitoo  Telee.  loth  June  1821 . 
2  N-  A.  Rep.  84. — Leycester  &  Groad. 
414.  The  prisoner  was  convicted  of 
making  away  with  a  missing  boy  for 
the  sake  of  his  ornaments;  the  finding 


a  skull,  recognized  as  that  of  the  miss- 
ing boy  by  a  peculiarity  in  the  jaw- 
bone, was  held  not  to  be  sufficient 
proof  of  identity  to  prove  the  actual 
murder,  and  consequently  to  warrant 
a  capital  sentence :  he  was  therefore 
sentenced  as  in  the  preceding  cases. 
HauhU  Y.Wnzeer  Khan  and  another, 
7th  April  1828.  3  N.  A.  Rep.  122. 
— Leycester  &  Sealy.* 

415.  The  prisoners  were  convicted 
of  having  attacked  and  wounded  and 
violently  abducted  certain  persons, 
who  had  since  been  missing.  The 
Court  doubting  the  soundness  of  for- 
mer practice  in  passing  conditional 
sentences  in  such  cases,  awarded,  in 
the  present  instance,  twelve  years'  im- 
prisonment to  the  principal,  and  to 
the  other  prisoners  ten  and  seven 
years'  imprisonment,  according  to 
their  respective  degrees  of  guilt  Joo- 
mun  V.  Kebul  and  others.  28th 
March  1838.  5  N.  A.  Rep.  21.— 
Rattray  &D.C.  Smyth. 

416.  In  a  trial  for  murder,  in  which 
it  appeared  that  the  deceased,  whose 
body  had  not  been  found,  was  last 
seen  in  company  with  the  prisoners, 
and  on  whom  a  violent  presumption 
rested  of  having  murdered  the  de- 
ceased, the  Court  thought  it  objec- 
tionable to  adhere  to  the  former  prac- 
tice of  passing  conditional  sentence  in 
such  cases,  as  it  tended  to  throw  a 
doubt  on  the  evidence  on  which  the 
sentence  was  grounded,  and  sentenced 
the  prisoners  to  imprisonment  for  life. 
Anund  Mundul  v.  Thakoor  Doss 
Chuckerbuttee  and  others.  5th  Nov. 
1839.  5  N.  A.  Rep.  147.— Tucker 
8c  Dick. 

417.  The  prisoners  were  convicted, 
on  violent  presumption,  of  pretending 
to  purchase  cotton  from  A  B,  and  of 
fraudulently  embezzling  the  same; 
there  heing  also  strong  grounds  for 
suspecting  that  thev  had  made  away 
with  the  said  individual  and  two 
others,  who  had  not  since  been  heard 
of.  Sentence,  imprisonment  for  life. 
Government  v.  Iturreepershcui  Boss 
and  others.  28th  June  1816.  1  N. 
A.  Rep.  324. — Fombelle  &  Rees. 
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418.  The  prisoner  confessed  to  a 
murder  though  the  bodj  was  not 
found :  there  were  marks  of  blood, 
and  of  rolling  or  struggling  of  a 
body  on  the  spot  pointed  out  by  the 
prisoner  as  the  place  where  he  killed 
the  deceased;  and  under  these  circum- 
stances he  was  sentenced  capitally. 
Buksh  y.  Babooa  Nutt.    dOth  April 

1823.  2  N.  A  Rep.  257.--C.  Smith 
&  Martin. 

419.  The  prisoners  were  convicted 
of  beating  a  person  who  had  since  been 
missing ;  but  the  injury  sustained  not 
being  deemed  by  the  Court  sufficient 
to  cause  death,  the  prisoners  were 
sentenced  to  imprisonment  for  one 
year.  Mt.  Kublee  v.  Mokun  and 
others,  15th  Dec.  1823.  2  N.  A. 
Rep.  305. — Leycester  &  Harington. 

420.  The  prisoners  were  chained 
with  making  away  with  two  indivi- 
duals, who,  with  their  property,  had 
embarked  on  board  the  prisoners' boat, 
and  had  not  been  heard  of  since  last 
seen  in  the  prisoners'  company.   They 

'  pleaded  that  the  missing  persons  had 
parted  with  them  of  their  own  accord ; 
and  though  they  had  no  evidence  to 
their  defence,  the  Court  did  not  deem 
the  evidence  sufficient  for  their  con- 
viction, and  accordingly  acquitted 
them.  Hurreenath  Sahoo  v.  Maho- 
med  Soosein  and  others.     9th  Oct. 

1824.  2  N.  A  Rep.  336.— C.  Smith 
&  J.  Shakespear. 

421.  The  prisoner  was  convicted 
of  robbeiy  attended  with  murder :  the 
body  of  the  deceased  not  having  been 
found,  the  prisoner  was  sentenced  to 
imprisonment  for  life.  Permodhe 
Buhkal  V.  Chum  Kandoo,  12th 
May  1827.  8  N.  A.  Rep.  43.— C. 
Smith  &  Dorin. 


49.  Muhammadan  Lawy  general  ap- 
plication of. 

422.  In  cases  where  a  stated  pe- 
nalty is  prescribed  for  an  offence,  as 
well  by  the  Regulations  as  by  the 
Muhammadan  law,  the  provisions  of 
the  latter  are  superseded.  Fyzoolah 
V.  Deo  Rai  and  another.    10th  May 


1813.     1  N.  A.  Rep.  262.  —  Fom- 
belle  &  Rees. 

423.  Held,  that  the  Muhammadan 
law  is  not  in  force  in  the  tract  of 
country  under  the  jurisdiction  of  the 
Governor-General's  Agent,  appointed 
under  Reg.  XIII.  of  1833,  stationed 
at  Hazareebagh.  Jeo  Ram  Mahata 
V.  Chonna  Jtam  Koeri.  10th  Jan. 
1840.  5  N.  A.  Rep.  158.— Braddon 
&  Lee  Warner. 


60.  Murder. 

4StA.  A  prisoner  was  convicted  of 
murder  unde^  circumstances  of  ex- 
treme provocation  from  the  deceased 
(after  having  been  forewarned  of  the 
consequences  by  the  prisoner),  being 
found  in  the  prisoner's  house  at  night 
attempting  to  violate  his  wife.  The 
prisoner  was  pardoned  at  the  recom- 
mendation of  the  Court.  JRuheem  v. 
Hisabooddeen.  25th  Sept  1805.  1 
N.  A.  Rep.  71.  — H.  Colebrooke  & 
Harington. 

425.  A  prisoner  was  convicted  of 
the  murder  of  his  servant,  who  had 
forcibly  carried  off  his  wife,  and  had 
criminal  intercourse  with  her,  and 
whom  he  suspected  of  stealing  his 
cattle  and  setting  fire  to  his  house. 
The  Court,  taking  these  circumstances 
of  high  provocation  into  consideration, 
recommended  the  prisoner  to  Govern- 
ment as  a  proper  object  of  mercy  for 
a  mitigated  sentence  of  imprisonment 
for  one  year,  which  was  sanctioned, 
and  passed  accordingly.  Government 
Y.Shukoor.  2d  Jan.  1806.  1  N.  A, 
Rep.  95.  —  H.  Colebrooke  &  Ha- 
rington. 

426.  A  prisoner  was  convicted  of 
murder  under  great  provocation,  the 
deceased  forcibly  carrying  off  his  sis- 
ter from  his  house  at  night,  with  an 
apparent  intention  of  having  criminal 
connection  with  her.  Sentence,  im- 
prisonment for  three  years.  Govern^ 
ment  v.  Panchoo  Rau  26th  Nov. 
1806.  1  N.  A.  Rep.  125.— Haring. 
ton  &;  Fombelle. 

427.  A  woman,  and  her  son,  a  boy 
aged  nine  years,  were  convicted  by 
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the  Futway  the  former  of  the  mur- 
der of  a  child  for  its  ornaments,  and 
the  latter  of  aiding  in  the  same.  The 
mother  was  sentenced  to  death ;  and 
the  son,  in  consideration  of  his  ex- 
treme jouth,  was  dischai^ed  without 
Sanishment,  under  the  discretion  left 
J  the  FutTva.  Laljee  y.MuSoo- 
hkanee  and  another,  21  st  July  1807. 
1  N.  A.  Rep.  152.  —  H.  Colebrooke 
&  Fombelle. 

428.  A  prisoner  was  convicted  bf 
the  murder  of  A  By  in  striking  him 
in  his  own  house,  whither  the  pri- 
soner had  gone  to  have  crimmal 
connection  with  A  jB*s  wife;  no 
intention  to  kill  being  proved,  but 
the  blows  struck  appearing  to  have 
been  with  a  view  to  facilitate  his 
escape  on  being  recognized.  Sen- 
tence, imprisonment  for  fourteen 
years.  Mt.  Munnee  v.  Mukmut  UU 
kth.  29th  March  1808.  1  N.  A. 
Rep.  167. — Harington  &  Fombelle. 

429.  A  boy,  f^ed  fourteen  years, 
was  convicted  of  the  murder  of  a  boy  of 
elevenyears  of  age  for  his  ornaments. 
The  Futwa  declared  Kuds  barred, 
as  the  prisoner  had  not  attained  the 
age  of  puberty,  and  that  he  was  liable 
to  discretionary  punishment  by  Ta^r. 
Sentence,  imprisonment  in  transporta- 
tion for  life.  Poorun  v.  Budhoah. 
11th  June  1810.  1  N.  A.  Rep.  216. 
— Stuart. 

490.  A  prisoner  was  convicted  of 
murder.  Capital  punishment  and 
impiisonment  for  life  were  held  to  be 
barred,  from  the  fact  that  the  deceased 
had  an  adulterous  intercourse  with  the 
prisoner's  wife,  and  the  presumption 
being  that  he  killed  the  deceased  in 
the  act  of  adultery.  Sentence,  impri- 
sonmentfor  two  years.  Suddageb  Boo- 
dur  V.  Bulram,  15th  March  1819. 
1 N.  A.  Rep.  375.~Fendall  &  Goad. 

431.  A  prisoner  was  convicted  of 
the  murder  of  the  seducer  of  his  wife. 
The  province  of  Kumaoon  having 
been  recently  brought  under  the  Bri- 
tish rule,  the  plea  of  long  established 
usage,  as  opposed  to  the  laws  lately 
introduced  and  imperfectly  under- 
stood, was  admitted  in  mitigation  of 


punishment.  Sentence,  imprison- 
ment for  five  years.  Oovemment  v. 
Beerhkan.  31st  May  1819.  1  N. 
A.  Rep.  388.— Fendall  &  Rees. 

432.  A  prisoner  was  convicted  of 
the  murder  of  her  iftfant  eight  months 
old,  by  throwing  herself  and  her  two 
childi^  into* a  well,  which  caused 
the  death  in  question,  apparently  un- 
der the  influence  of^udden  anger, 
excited  by  a  previous  altercation  with 
her  husband.  Sentence,  imprison- 
ment for  life.  Oovemment  v.  RuTn- 
koo.  25th  Jan.  1821.  2  N.  A.  Rep. 
65. — Leycester  &  Goad. 

433.  A  prisoner  was  convicted  of 
the  murder  of  his  father-in-law,  and 
wounding  his  wife,  with  intent  to  kill, 
in  consequence  of  the  former  taking  his 
daughter  home.  Capital  sentence 
was  remitted,  as  the  prisoner's  con- 
fession contained  a  plea  which  raised 
a  doubt  in  justification.  Sentence, 
imprisonment  for  life.  Oovemment 
V.  Sheikh  BuhadooUah.  29th  July 
1829.  3  N.  A.  Rep.  244.— Leyces- 
ter &  Rattrav. 

434.  The  prisoners  were  a^uitted 
of  the  murder  of  two  boys.  Tne  de- 
ceased boys  having  allowed  their 
cattle  to  stray  on  the  prisoners'  fields, 
were  pursued  by  the  prisoners,  and 
fled  towards  the  river,  in  which  they 
were  found  drowned  the  next  day. 
No  crime,  under  such  circumstances, 
was  held  to  be  established  against  the 
prisoners.  Woolee  Mahomed  and 
another  v.  Sumbhoo  Chung  and  ano- 
ther. 2d  Dec.  1830.  3  N.  A.  Rep. 
361.— Ross  &;  Rattray. 

435.  The  prisoner,  i^ed  eighteen 
years,  was  convicted  oi  the  murder 
of  a  child  for  its  ornaments,  and  sen- 
tenced capitally,  the  plea  of  youth 
not  being  deemed  sufficient  to  bar  the 
sentence  passed.  LaUchund  Sujjam 
V.  Toral  31st  Dec.  1833.  4  N.  A. 
Rep.  265.  —  H.  Shakespear  &  Rat- 
tray. 

436.  A  prisoner  was  convicted  of 
the  murder  of  her  infant,  impelled 
by  starvation  and  extreme  distress, 
which  were  considered  a  sufficient 
ground  for  mitigation  of  punishment. 
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Sentence,  imprisonment  for  life.  &o- 
vemment  v.  MU  Indermoney,  29th 
July  1834.  4  N.  A.  Rep.  311.  — 
Rattraj  &  H.  Shakespear. 

437.  A  prisoner  was  convicted  of 
the  murder  of  four  boys,  apparently 
under  the  excitement  of  fanaticism, 
and  of  a  fifth  person,  -^ho  attempted 
to  enter  the  room  where  the  murders 
were  committft.  The  prisoner  was 
sentenced  capitally,  in  opposition  to 
the  Futwa  of  the  law  officer  of  the 
Nizamut  Adawlut,  which  declared 
Kisds  to  be  barred  by  a  doubt  as  to 
the  prisoner's  sanity,  and  Diyat  to  be 
incurred.  Oovemment  v.  Akin  Shah. 
20th  June  1835.  6  N.  A.  Rep,  4.— 
Rattray  &  H.  Shakespear. 

438.  The  prisoner,  one  of  the  rude 
race  of  people  in  the  north  of  Cachar, 
was  convicted  of  murder  for  the  sake 
of  the  money  of  the  deceased.  Sen- 
tence, imprisonment  in  transportation 
for  life.  Oovemment  v.  Kemndow 
and  others.  26th  July  1835.  5  N. 
A.  Rep.  8. — H.  Shakespear. 

439.  The  prisoner,  a  man  of  eighty 
years  of  age,  was  convicted  of  the  de- 
liberate murder  of  the  Ghimdshtah  of 
an  indigo  factory,  in  consequence  of 
a  dispute  in  the  settlement  of  ac- 
counts. Under  the  circumstances  of 
the  cascy^iold  age  and  infirmities  were 
not  taken  into  consideration  in  miti- 

fation  of  punishment.  Sentence, 
eath.  Chunderpursad  Mai  v.  Ka- 
leesunhur  Chuckerbutty.  3d  Feb. 
1837.  5  N.  A.  Rep.  45.  —  D.  C. 
Smyth  &  C.  Smith. 

440.  The  prisoner,  a  lad  of  twenty 
years  of  age,  was  convicted  of  mur- 
dering a  child  for  its  ornaments,  and 
sentenced  to  sufier  death,  notwith- 
standing his  youth.  Ghingadhur  Sa- 
hoo  V.  Govind  Sahoo.  30th  Nov. 
1840.  5  N.  A.  Rep.  178.— Rattray 
&  Lee  Warner. 


foreign  country,  are  justified  in  mak- 
ing reprisals  by  any  means  in  their 
power  on  the  sovereign  of  the  country 
for  sums  due  to  them  by  himself  or 
his  subjects,  if  he  refuse  to  give  re- 
dress on  a  representation  of  the  case. 
Oovemment  Vi  Bhohun  Singh  and 
others.  16th  April  1810.  1  N.  A. 
Rep.  360.— Fendall  &  Rees. 

442.  By  iteg.  V.  of  1809,  such 
persons,  if  subjects  of  the  Company, 
are  liable  to  be  tried  and  punished,  as 
though  the  ofience  had  been  committed 
within  the  Company's  territory.    lb. 

52.  Oatks. 

443.  All  persons  fhowever  young) 
deposing  before  the  Criminal  Courts, 
as  prosecutors  or  witnesses,  should 
be  examined  on  oath,  provided  they 
have  a  sufficient  sense  of  the  nature 
and  obligation  of  an  oath.  Sooga 
Pande  v.  Dookhey  and  others.  5th 
July  1813.  1  N.  A.  Rep.  271.  — 
Fombelle.  Oovemment  v.  Hatim 
AH.  26th  June  1821.  2  N.  A. 
Rep.  85. — Leycester  &  Dorin. 


51.  Mustdmin.^ 

441.  By  the  Muhammadan  law, 
MustdminSj  or  persons  residing  in  a 


'  For  the  law  concerning  Mustdmins,  see 
2  Hed.  192. 


53.  Pardon. 

444.  On  a  char^  of  murder,  the 
fact  of  wilful  homicide  was  established 
against  the  prisoners ;  but  it  appear- 
ing that  in  Cuttack,  where  the  mur- 
der  was  committed,  habits  of  lawless 
violence  had  prevailed  with  impunity 
under  the  late  Government  of  the 
Mahrattas,  and  the  murder  appearing 
to  have  been  committed  on  the  very 
day  the  province  was  declared  sub- 
ject to  the  British  laws,  so  that  the 

Prisoners  (as  they  pleaded)  might 
ave  been  ignorant  of  the  circum- 
stance, they  were  discharged  without 
punishment  Mt.  Kumodee  v.  Neel^ 
kanth  Mug  Raj  and  others.  12Ui 
May  1806.  1  N.  A.  Rep,  lOa  — 
H.  Colebrooke  &  Fombelle. 

445.  A  sentinel,  in  the  service  of  a 
Mahratta  Chief  who  was  on  a  pil- 
grimage to  Benares,  was  convicted  of 
wilful  murder,  in  cutting  down  a  man 
(supposed  to  be  a  thief)  who  did  not 
answer  to  a  third  challenge,  in  con- 
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formity  to  a  general  order  to  that  ef- 
fect from  his  superior.    The  prisoner 

n  P^°"*^y  '*  appearing  that  he 
had  acted  under  a  mistaken  sense  of 
duty.  Oavemment  v.  Sheikh  Peer 
AIL  24th  Sept.  1807.  1  N.  A. 
Rep.  158. — Hanngton  &  Fombelle. 

446.  A  Raj  Koomar  was  convicted 
of  destroying  his  infant  daughter,  and 
sentenced  to  suffer  death.  JBut  it  ap- 
pearing that  the  proclamation  for 
preventing  the  murder  of  new-botn 
children^  directed  by  Sec.  11.  of  Reg. 
III.  of  1804,  had  not  been  published 
in  the  Pergunnah  in  which  the  pri- 
soner resiiied ;  and  that  the  Magis- 
trate had  but  recently  interfered  in 
the  police  of  the  Pergunnah ;  so  that 
it  was  not  improbable  that  he  might 
have  been  ignorant  of  the  prohibition 
of  theBritisn  Government;  the  Court 
recommended  to  Government  to  par- 
don the  prisoner,  and  he  was  par- 
doned accordingly.  Oavemment  v. 
Bussawun.  26th  April  1810.  1  N. 
A.  Rep.  209.  —  Hanngton  &  Fom- 
belle. 

447.  The  prisoner  was  convicted 
on  violent  presumption  of  bein^  an 
associate  in  Vazlr  All's  conspiracy ; 
but  the  orders  of  Government  on  a 
former  and  similar  occasion  having 
given  him  hopes  of  exemption  from 
punishment,  and  the  evidence  shew- 
ing some  extenuating  circumstances 
in  his  favour,  orders  were  issued  for 
his  release.  Oavemment  v.  Waris 
AIL  15th  Feb.  1812.  1  N.  A.  Rep. 
227. — Fombelle. 

448.  The  prisoner  was  convicted 
of  cutting  on  his  wife's  hand ;  but 
DO  punishment  was  awarded,  in  con- 
sequence of  the  prayer  of  the  injured 
par^  that  her  husband  should  be 
pardoned.  Government  v.  Nunnah, 
30th  Sept  1817.  1  N.  A.  Rep.  a44. 
— Harington  &  Rees. 

449.  Two  females  were  convicted, 
with  their  husbands,  of  receiving  stolen 
property;  but  from  the  influence 
known  to  be  exercised  by  husbands 
over  their  wives,  the  Court  did  not 
think  fit  to  award  any  punishment.  A 
third  female,  aged  seventy  years,  was 


convicted  of  the  same  ofience,  and 
released  in  consideration  of  her  age 
and  infirmities.  Oovejmnient  v.  Per- 
kash  and  others.  11th  March  1818. 
1  N.  A.  Rep.  353.— Fendall  &  Rees. 

450.  Thoiigh  the  injured  party 
pardon  the  onender,  the  Muhamma- 
dan  law  recognizes  the  right  of  the 
ruling  power  to  punish  him  for  the 
ends  of  public  justice.^  Mt.  Sehha  v. 
MoyunooUa.  19th Sept  1818.  IN. 
A.  Rep.  367. — Hanngton  &  Fendall. 

451.  Ruled,  that  in  cases  of  clear 
conviction,  when,  from  considerations 
of  policy  or  other  reasons,  it  may  be 
expedient  not  to  punish  the  ofienders, 
sentence  should  be  passed,  and  the 
question  of  pardon  referred  for  the 
orders  of  Government  Government 
V.  Chynlo  and  others.  14th  Oct. 
1836.  5  N.  A.  Rep.  31.— Robert- 
son, Money,  &  C.  Smyth. 


64.  Perjury, 

452.  A  prisoner  was  acquitted  of 

Eerjury  in  having  denied  on  oath  that 
e  wrote  a  bond,  alleged  to  be  in  his 
writing;  apparent  similarity  of  hand- 
writing, though  sufficient,  with  other 
circumstances,  to  establish  presump- 
tion, not  amounting  alone  to  legal 
proof.  Government  v.  Chukkun  LaL 
26th  Auff.  1806.  1  N.  A.  Rep.  113. 
— H.  Colebrooke  &  Fombelle. 

453.  On  a  charge  of  perjury,  in 
a  deposition  on  oath,  the  prisoner 
was  convicted;  but  he  having  been 
wrongly  made  to  give  evidence  on  a 
criminal  charge,  in .  which  he  was 
himself  implicated,  no  punishment 
was  awarded  for  the  perjury.  Go- 
vernment V.  Goordial  Sing,  5th 
March  1807.  1  N.  A.  Rep.  138.— 
Harington  &  Fombelle. 

454.  The  prisoner  having  given 
false  evidence,  pleaded  that  he  was 
not  upon  oath ;  for  though  the  oath 
was  regularly  administered,  the  sa- 
cred symbols  were  not  in  his  hand 
when  ne  gave  the  false  evidence.  The 
Pandit  referred  to  on  this  point  de- 
clared the  plea  to  be  unavailing. 
Sentence,  imprisonment  for  one  year. 
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Oovemment  v.  Ohuwput,  8th  Dec. 
1807.  1 N.  A.  Rep.  159.— H.  Cole- 
brooke  &  Fombelle. 

455.  Swearing  to  the  truth  of  the 
contents  of  a  petition  presented  to  the 
magistrate,  stating  that  a  bullock  be- 
longing to  the  petitioner  was  unjustly 
detained  by  another,  whereas,  in  fact, 
the  bullock  did  not  belong  to  the  pe- 
titioner, but  to^is  relation  and  fellow 
lodger,  on  whose  account  he  wished 
to  recover  it,  was  not  considered  to 
merit  the  punishment  of  wilful  per- 
jury, as  no  malicious  or  fraudulent  in- 
tent appeared.  Sentence,  discharged. 
Oovemment  v.  Subsook  and  others. 
31st  Jan.  1811.  1  N.  A.  Rep.  222. 
— H.  Colebrooke  &  Fombelle. 

456.  A  charge  of  corruption  made 
before  a  Magistrate  not  having  been 
established,  tne  magistrate  is  autho- 
rized to  commit  the  accuser  to  take 
his  trial  for  perjury  at  the  instance  of 
the  party  accused,  should  he  find  suf- 
ficient grounds  for  so  doing ;  and  the 
commitment  is  not  illegal,  though 
made  pending  an  appeal  from  the 
Magistrate,  preferred  by  the  original 
accuser,  to  the  Court  of  Circuit.  With 
a  view,  however,  to  avoid  conflicting 
decisions,  it  was  considered  advisable 
to  postpone  the  trial  for  perjury  until 
the  appealed  case  was  disposed  of; 
the  question  of  the  prisoner's  being 
innocent  or  guilty  of  the  alleged  per- 
jury resting  on  the  truth  or  mlsehood 
of  the  original  charge.  Sentence, 
discharged.  Bijnauth  v.  Hingoo 
Laul  cmd  another.  16th  May  1813. 
1  N.  A.  Rep.  263.— Fombelle,  Stuart, 
&  Rees. 

457.  A  private  agent  falsifying  his 
accounts  and  embezzling  the  property 
of  his  employer  was  held  to  be  guilty  of 
breach  of  trust  only,  and  liable  to  a 
civil  suit,  rather  than  a  crimipal  pros- 
ecution. A  false  oath  taken  to  the 
truth  of  such  accounts  was  held  not 
to  be  within  the  legal  definition  of 
wilful  peijury  contained  in  Reg.  II. 
of  1807.  Sentence,  released.  Oo- 
vemment  v.  Gholaum  Hyder,  10th 
Dec.  1813.  1  N.  A.  Rep.  274.  — 
Harington  &  Fombelle. 


458.  To  constitute  the  offence  of 
perjury,  pimishable  by  the  R^ula- 
tions,  in  the  case  of  a  witness  giving 
different  depositions  before  the  Magis- 
trate and  Court  of  Circuit,  it  is  requi- 
site that  one  of  the  two  contradic- 
tory statements  be  satisfactorily  estar 
blished.  Bhola  Pandeh  v.  Sumbhoo 
Rajpoot  and  others,  16th  Aug.  1814. 
1  N.  A.  Rep.  282.  —  H.  Colebrooke 
&  Fombelle. 

*459.  Where  a  false  charg^e,  deposed 
to  on  oath,  is  retracted  b^ore  the 
party  accused  has  suffered  any  injuiy 
from  the  accusation,  the  false  accuser 
is  not  subjected,  by  the  Muhamma- 
dan  law,  to  the  penalty  of  perjonr, 
but  is  liable  to  discretionary  punish- 
ment. The  Court  considering  the 
imprisonment  already  undergone  a 
sufficient  punishment,  directed  the 
release  of  tne  prisoners.  Oovemment 
V.  Puhlman  and  others,  24th  Dec. 
1813.  1  N.  A.  Rep.  288.— H.  Cole- 
brooke  &  Fombelle. 

460.  A  prisoner,  though  acquitted 
of  subornation  of  perjury,  was  dis- 
missed from  his  office  of  pleader,  in 
consequence  of  the  suspicion  against 
him  for  havine  produced  a  document 
in  favour  of  his  client.  Oovemment 
y,  Wahid  Khan  and  others,  19tfa 
March  1814.  1  N.  A.  Rep.  293.— 
H.  Colebrooke  &  Fombelle. 

461.  It  is  not  regular  to  convict  of 
perjury  on  mere  confession  of  having 
been  instigated  to  swear  falsely,  when 
the  truth  or  falsehood  of  the  facts 
sworn  to  may  be  doubtful.  Sentence, 
released.  Oovemment  v.  Mt,  Kukha, 
27th  Sept.  1815.  1  N.  A.  Rep.  314. 
— Fombelle  &  Ker. 

462.  A  false  deposition  on  oath, 
taken  before  a  Muharrir  of  the  Civil 
Court,  who  had  not  been  duly  autfao- 
rized  to  examine  the  deponent  on 
oath,  was  held  not  to  amount  to  per- 
jury, as  defined  by  Reg.  II.  of  1807. 
Oovemment  v.  Bholaye,  26th  Sept. 
1816.  1  N.  A.  Rep.  326.  —  Ker  & 
Oswald. 

463.  The  prisoner  having  been  ex- 
amined on  oath,  on  a  criminal  charge 
in  which  she  was  deeply  implicated. 
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DO  punishment  was  adjudged  for  her  I 
perjury.     Oovemment  Y.Aft.Mook-' 
teh.    12th  Feb.  1818.    IN.  A. Rep. 
349.— Fendall  &  Rees. 

464.  A  fiilse  deposition  on  oath^ 
made  before  the  Muharrir  of  a  po- 
lice Thanna,  the  Ddroghah  being 
present  at  the  Thanna,  was  held  not  to 
come  within  the  legal  definition  of 
penury,  the  Muharrir  having  no 
authority  to  administer  an  oath  while 
the  Ddroghah  was  present,  and  the 
latter  having  no  power  to  delegate  it 
to  another.  Oovemment  v.  Gtunesh. 
27th  May  1819.  1  N.  A.  Rep.  386. 
— Fendall  &  Qoad. 

465.  The  prisoner  was  acquitted  of 
the  charge  of  perjury  in  giving  a  false 
schedule  of  his  property,  for  the  pur- 
pose of  being  admitted  to  sue  as  a 
pauper.  (Government  v.  JByjnath 
Singh.  28th  Feb.  1821.  2  N.  A. 
Rep.  64. — Leycester. 

466.  A  false  deposition  on  oath, 
taken  by  the  Amilah  of  a  Magistrate, 
not  in  the  presence  of  the  Magistrate 
or  his  assistant,  was  held  not  punish- 
able as  perjury  under  the  Regulations. 
Sentence,  released.  Government  v. 
Bhola  Ghazee.  30th  March  1822. 
2  N.  A.  Rep.  154.  —  Goad  &  J. 
Shakespear. 

467.  The  confession  of  a  prisoner 
that  he  swore  falsely  is  sufficient  evi- 
dence for  conviction  of  perjury,  pro- 
vided circumstances  indicate  the  false- 
hood of  the  deposition  charged  to  be 
felse.  Sentence,  imprisonment  for  six 
months.  GovemTnent  v  Kkooman. 
6th  May  1822.  2  N.  A.  Rep.  168. 
— Ooad  &  Dorin. 

468.  A  deposition  wrongly  taken  on 
oath  by  a  Magistrate,  was  not  allowed, 
as  such,  to  affect  the  prisoner,  who 
was  chareed  with  having  committed 
perjury  therein.  Sentence,  released. 
Govemment  v.  Gungahishen.  10th 
June  1822.  2  N.  A.  Rep.  180.  — 
C.  Smith  &  Dorin. 

469.  False  evidence  taken  before 
the  Sirishtahddr  of  a  Civil  Court,  on 
oath  administered  by  that  officer,  is 
punishable  as  the  crime  of  perjury, 
supposing  it  be  material  to  the  issue. 


Sentence,  imprisonment  for  three 
years.  Govemm.ent  v.  Moohummud 
Ewuz.  12th  Sept.  1822.  2  N.  A. 
Rep.  202. — Leycester  &  Goad. 

470.  The  prisoner  personated  ano- 
ther, and  STfPore  falsely  that  he  was 
present  at  an  affray,  it  appearing  that 
his  sole  moti^Ke  for  doing  so  was  to 
oblige  the  person  whom  he  perso- 
nated. Sentence,  inof^risonment  for 
three  months.  Government  Y.JHaJuh 
med  Alee.  17th  Sept.  1822.  2  N. 
A.  Rep.  204. — Leycester. 

471.  The  prisoner  having  admitted 
before  the  Maulavi  that  he  had  per- 
jured himself  in  the  Court  of  the  Re- 
gister, was  sent  by  the  Maulavi  to 
the  Magistrate,  and  committed  by 
the  latter  officer  to  stand  his  trial  for 
perjury.  Held,  that  this  proceeding 
was  irregular,  and  that  the  commit- 
ment should  have  been  n^de  at  the 
instance  of  the  Court  in  which  the 
perjury  was  committed.  The  pro- 
ceedings of  the  Circuit  Court  wcfre 
annulled,  and  the  prboner  held  to 
bail  to  answer  the  charge,  if  brought 
against  him,  on  any  report  which  the 
I^gister  might  make  to  the  Judge, 
in  conformity  with  CI.  2.  of  Sec.  14. 
of  Reg.  XVII.  of  1817.  Govern- 
ment V.  JRamjee  Mai.  3d  Oct.  1822. 
2  N.  A.  Rep.  208.~Goad  &  Dorin. 

472.  The  prisoner,  aged  seventy 
years,  was  convicted  of  swearing  falsely 
to  screen  his  son,  who  was  charged 
with  an  offence,  and  sentenced,  under 
all  the  circumstances  of  the  case,  to 
imprisonment  for  three  months,  with- 
out labour.  Government  v.  8oomut 
Rajpoot.  16th  Jan.  1824.  2  N.  A. 
Rep.  313. — C.  Smith  &  J.  Shakespear. 

473.  The  prisoner  being  charged 
with  perjury,  in  falsely  swearing  tnat 
he  had  no  intercourse  with  a  certain 
Ddroahak  (suspected  of  levying  con- 
tribution), was  released;  the  false 
swearing  not  amounting  to  periury 
as  defined  in  CI.  1.  of  Sec.  4.  of  Keg. 
II.  of  1807.  Government  v.  Gholam 
Rat.  26th  Jan.  1824.  2  N.  A. 
Rep.  314. — C.  Smith  &  Shakespear. 

474.  On  conviction  of  swearing 
falsely  to  the  identity  of  two  persons, 
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whom  the  Magistrate  by  way  of  de- 
vice placed  among  the  defendants, 
the  Court,  under  the  circumstances 
of  the  case,  did  not  deem  it  advisable 
to  award  any  punishment.  Oovem^ 
ment  v.  Ajaib  and  ait^ther,  31st 
March  1824.  2  N.  A.  Rep.  321.— 
C.  Smith  &  Ahmuty.  • 

475.  Held,  that  a  debtor  producing 
a  witness,  who^  deposed  falsely  to  his 
having  witnessed  a  payment  to  his 
creditor,  forms  sufficient  presumptive 
evidence  against  the  debtor  to  convict 
him  of  subornation  of  perjury.  No.  1 
convicted  of  perjury,  andNo.2  of  sub- 
ornation of  perjury.  Sentence,  im- 
prisonment for  three  years.  Govern' 
ment  v.  JumaX  Alt  and  another,  3d 
Feb.  1825.  2  N.  A.  Rep.  361.— C. 
Smith  &  Sealy. 

476.  The  prisoner  having  produced 
a  person  in  a  Court  of  Justice  to  give 
evidence  under  a  fictitious  name,  was 
convicted  of  subornation  of  perjury, 
though  the  perjury  was  not  com- 
plete. Sentence,  imprisonment  for 
two  years.  Government  v.  Ramsoon- 
dur  Bhagul  21st  Feb.  1825.  2  N. 
A.  Rep.  363.  —Sealy  &  Martin. 

477.  In  a  trial  for  perjury,  it  being 
certified  by  the  Magistrate  that  the 
false  deposition  was  taken  on  oath, 
and  the  pnsoner  not  having  denied 
being  sworn,  the  Nizamut  Adawlut 
did  not  deem  the  omission  to  brins 
witnesses  to  that  fact  to  be  material, 
though  it  would  have  been  more  re- 
gular. Sentence,  imprisonment  for 
one  year.  Government  v.  Mt.  Sur- 
munee.  23d  April  1827.  3  N.  A. 
Rep.  22. — Leycester  &  Dorin. 

478.  The  prisoner  was  convicted  of 
perjury  in  falsely  charging  certain 
persons  with  murder.  The  prisoner 
had  been  charged  in  another  case 
with  murder ;  and  the  Judge  of  Cir- 
cuit acquitting  him  of  that  charge, 
referred  the  trial,  as  he  deemed  him 
guilty  of  a  conspiracy  to  charge  falsely 
on  others  the  very  murder  for  which 
he  was  indicted.  Sentenced  to  Task- 
hir  and  imprisonment  in  banishment 
for  seven  years.  Crovermnent  and 
anotlier  v.  Gurhooa  and  others,    9th 


July  1827.    3  N.  A.  Rep.  50.— C. 

Smith  &  Sealy. 

479.  In  a  case  of  perjury  by  a 
Barhanddz  of  a  Thanna^  it  being 
presumable  that  he  was  influenced  by 
dread  of  his  official  superior,  a  miti- 
gated sentence  was  passed  of  impri- 
sonment for  eighteen  months.  Go- 
vemment  y.  Deen  Moohummud,  6th 
Aug.  1827.  3  N.  A.  Rep.  70.— C. 
Smith. 

480.  In  an  indictment  for  conspi- 
racy to  defame,  by  preferring  a  false 
charge  on  oath,  of  which  onence  the 
Circuit  law  officer  declared  the  pri- 
soners convicted,  the  Circuit  Judge 
held  them  to  be  convicted  of  peijury 
and  conspiracy.  As,  however,  they 
were  not  distinctly  put  upon  their 
trial  for  those  offences,  the  conviction 
was  held  to  be  erroneous.  The  trial 
was  set  aside  on  the  ground  that  the 
oath  was  administered  by  a  Military 
Court  of  Inquiry,  a  tribunal  not  law- 
fully empowered  to  administer  the 
same;  and  that  the  party  against 
whom  the  conspiracy  was  formed 
should  have  appeared  as  prosecutor. 
Government  v.  Mungoo  Kahar  and 
others,  19th  Ai^.  1828.  9  N.  A. 
Rep.  171. — Leycester  &  Rattray. 

481.  A  prisoner  was  proved  to 
have  made  a  false  deposition  on  oath 
in  a  civil  suit,  but  acquitted  of  per- 
jury, as  it  appeared  that  the  Strish- 
tahddr  had  taKen  his  evidence  on  oath 
without  due  authority.  Gavemmtnt 
Y,  Bhomanee  Deen  and  anotlier,  13th 
Feb.  1829.  3  N.  A.  Rep.  212.— 
Leycester  &  Tumbull. 

482.  The  prisoners  swore  to  a  sig- 
nature as  that  of  an  individual,  who 
it  appeared  had  only  signed  one  letter 
of  tne  name,  and  not  the  whole  name. 
Such  deposition  was  held  to  be  only  a 
lax  statement,  and  not  deliberate  feSae- 
hood ;  and  the  prisoners  were  acquit- 
ted of  perjury,  and  released.  Go- 
vernment V.  Nountee  Mohapaier  and 
another.  14th  March  1829.  3  N. 
A.  Rep.  217. — Leycester. 

483.  The  prisoner  was  charged 
with  perjury,  and  convicted  of  em- 
bezzlement, and  sentenced  by  the  Cir- 
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cuit  Judge  to  five  years'  imprison- 
ment The  proceeding  was  held  by 
the  Nizamut  Adawlut  to  be  irregular^ 
and  the  sentence  annulled.  Govern- 
ment V.  Nunnoo  Tirandas.  19th 
May  1829.  3  N.  A.  Rep.  234.— 
Leycester  &  Rattray. 

484.  A  prisoner  was  convicted  of 
perjury,  in  having  denied  on  oath  his 
attestation  of  a  Tharma  confession ; 
whereas,  by  his  own  admission  on 
trial,  he  was  present,  and  signed  the 
confession.  A  justificatory  plea  of 
perplexity  of  mind  was  set  aside  by 
the  Court.  Oovemment  v.  Kander 
Dutjee.  18th  June  1829.  3  N.  A. 
Rep.  238.--Leycester  &  Tumbull. 

485.  The  prisoner  bavins  been  a 
minor  at  the  time  the  penury  was 
committed  in  his  favour,  and  not  ap- 
pearing to  have  been  personallv  con- 
cerned in  the  subornation,  though 
present  at  the  time  and  profiting  by  it, 
was  acquitted  and  released.  Oovem" 
meat  v.  Ramdyal,  9th  Oct.  1829. 
3  N.  A.  Rep.  280.— Rattray  &  Turn- 
bull. 

486.  The  commitment,  by  a  Magis- 
trate, for  perjury  committed  betore 
the  Civil  Judge  was  held  to  vitiate 
the  trial,  as  the  Judge  only  is  com- 
petent, under  Sec.  14.  of  Reg.  XVII. 
of  1807,  to  commit  in  such  cases.  The 
prisoner  was  acquitted,  and  released. 
GovemTnent  v.  ifeamut  Oollak  and 
another.  20th  Nov.  1829.  3  N.  A. 
Rep.  290 — Leycester  &  Tumbull. 

487.  In  the  case  of  two  prisoners 
put  on  their  trial,  respectively  for  per- 
jury and  subornation  of  perjury,  the 
former  of  whom  was  described  in  his 
original  deposition,  on  which  the 
chaise  was  founded,  as  about  thirty 
years  of  age,  but  who  appeared  on 
his  trial  to  be  between  fiffy  and  sixty, 
the  Court  held  that  this  discrepancy 
was  sufficient  ground  for  doubting 
his  identity,  and  accordingly  acquitted 
both  prisoners.  Government  Y.Mookh" 
taram  Janna  and  anotfier,  4th  Oct. 
1830.  3  N.  A.  Rep.  347.— Rattray 
&  Sealy. 

488.  The  prisoner  was   charged 
witli  perjury,  in  having  denied  on 


oath  the  execution  of  a  certain  Vakd- 
latndm^h,  which  he  was  proved  to 
have  executed.  Held,  that  the  of- 
fence did  not  come  within  the  defini- 


tion of  perjurv,  as  laid  down  in  Reg. 
II.  of  1807,  wad  the  prisoner  was  ac- 
quitted accordingly.  Government  v, 
Anund  Chunder  Nundee.  27th  Jan. 
1831.  4  N.  A.  Rep.  7.— Sealy  &  H. 
Shakespear.  ' 

489.  The  prisoners  having  in  a 
trial  for  robbery  deposed  falsely  on 
oath  regarding  their  relationship  to 
each  other,  the  Court  held  that  the 
point  they  had  deposed  to  not  being 
•material  to  the  issue  of  the  trial,  their 
ofience  did  not  amount  to  perjury,  as 
defined  in  Sec.  4.  of  Reg.  II.  of  1807, 
and  accordingly  acquitted  them.  Go- 
vernment V.  tyegwnSbwr  GowaUah  and 
others.  4th  Feb.  1831.  4  N.  A.  Rep. 
10. — Rattray  &  Leycester. 

490.  A  prisoner  was  convicted  of 
perjurv,  in  having  come  forward  in 
the  place  of  his  brother,  who  had 
been  summoned  to  give  evidence  in  a 
criminal  trial,  and,  declaring  himself 
to  be  the  person  summoned,  having 
given  his  deposition  under  a  false 
name.  The  Court  held  that  he  was 
properly  tried  and  convicted,  with- 
out reference  to  the  truth  or  false- 
hood of  the  deposition  then  made. 
Sentence,  imprisonment  for  one  year. 
Government  v.  Bukhory.  18th  Oct. 
1833.  4  N.  A.  Rep.  260.— Rattray 
&  H.  Shakespear. 

491.  The  prisoner  swore  falsely  in 
the  Magistrate's  Court  to  the  degree 
of  relationship  in  which  he  stood  to  a 
third  party,  with  the  view  of  inducing 
the  Court  to  give  readier  credit  to  the 
substantial  part  of  his  evidence,  which 
was  given  under  the  solemn  affirma- 
tion prescribed  by  Act  V.  of  1840,  and 
he  was  convicted  of  perjury.  Govern" 
ment  v.  Mahomed  Tuchee.  30th 
Sept.  1830.  5  N.  A.  Rep.  175.  — 
Lee  Warner. 

492.  A  prisoner  was  convicted  of 
the  wilful  concealment  of  bond  debts, 
when  examined  on  oath  as  to  his 
property  on  his  petition  to  be  released 
under  the  provisions  of  Sec.  11.  of 
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Reg.  II.  of  1806,  as  an  insolyent; 
and  this  haying  been  ruled  to  amount 
to  perjury,  he  was  sentenced  to  im- 
prisonment for  three  years.  Govern- 
ment y.  Soarail  Ram,     5th  June 

1837.  5N.  A.  Rep.ee.-Reid. 
493.  Held,  that  a  person  pro- 
ducing in  Court  a  *  fabe  witness 
through  a  Vakil,  though  himself 
absent,  is  guHty  of  subornation  of 
perjury.  Government  v.  Muteeool 
Rahman  and  others.  8th  July  1837. 
6  N.  A.  Rep.  67.— C.  Smith. 

494.  A  false  deposition  taken  be- 
fore a  Mi^strates  Muharrir,  re- 
tracted before  a  Magistrate,  and  not 
duly  attested  either  by  that  officer  or 
his  assistant,  is  insufficient  ground 
for  a  charge  of  perjury.  Sentence, 
released.  Government  y.  JtUdhur 
Moodlee.  18th  Aug.  1837.  6  N. 
A.  Rep.  70. — Hutchinson. 

495.  A  prisoner  charged  with  per^ 
jury,  in  deposing  falsely  on  oath, 
widi  a  yiew  to  induce  readier  credit 
to  his  eyidence,  was  conyicted  of 
swearing  falsely,  though  the  false 
statement  was  not  directly  material 
to  the  point  at  issue.  Sentence,  im- 
prisonment for  six  months.  Govern- 
ment  y.  Ram  Hujam.     13th  Noy. 

1838.  6N.  A.Rep.llO.~Reid. 
496.   In  a  case  of  perjury,  the 

time,  place,  and  Court  in  which  the 
alleged  perjury  was  committed  having 
been  omitted  in  the  charge,  and  the 
deposition  containing  the  alleged  per- 
jury,  and  the  authority  under  which 
the  Deputy  Collector  tried  the  case, 
not  haying  been  put  upon  the  record 
of  the  trial,  the  proceedings  were 
quashed,  and  a  new  trial  ordered. 
Government  y.  Zaheer  Khan  and  ano- 
ther. 28th  March  1840.  5  N.  A. 
Rep.  166.— Reid. 


LIII.  of  1803.  Butbhudder  y.  Nub- 
boo  Singh  and  others.  4th  Feb.  1824. 
2  N.  A.  Rep.  315. 


55.  Plundering. 

4Sn.  The  prisoners  were  conyicted 
of  plundering  a  stranded  boat  of 
grain.  The  Court  did  not  consider 
tne  offence  to  come  within  the  provi- 
sions of  robbery  by  open  violence,  as 
defined  in  CI.  1.  of  Sec.  3.  of  Reg. 


56*  Police  Officers. 

498.  Police  officers  are  prohibited 
from  suffering  accusations  of  theft, 
&c.,  to  be  settled  by  private  adjust- 
ment. Government  v.  Afahomed  Sau- 
teh.  17th  Dec.  1808.  1  N.  A.  Rep. 
180. — Harington  &  Fombelle. 

499.  Police  Ddroghahs  are  strictly 
prohibited  from  receiving  criminal 
charges  unless  on  oath.  Government 
V.  Mt.  Mookteh.  12th  Feb.  1818. 
1  N.  A.  Rep.  349.— Fendall  &  Rees. 

500.  Process  issued  hj&Thannaddr 
at  the  requisition  of  an  Ameen,  who 
reported  that  the  former  Zaminddrs 
were  ripe  for  rebellion,  was  held  to  be 
illegal.  Government  v.  Purtab  Singh 
and  others.  31st  Dec.  1822.  2  N. 
A.  Rep.  225. — Leycester  &  Ooad. 

501.  It  is  irregular,  under  the 
Court's  Circular  Orders,  for  police 
officers  to  prosecute  an  inquiry  into 
a  case  of  abortion,  though  the  inquiry 
originated  in  the  discoyery  of  a  mur- 
dered infant,  the  one  case  having  no 
connection  with  the  other.*  Govern- 
ment y.  Mt.  Dhunhoonmree.  14th 
Aug.  1826.  2  N.  A.  Rep.  464.— Ley- 
cester &  Dorin. 


57.  Prosecutor. 

502.  On  a  charge  of  murder 
and  wounding,  the  law  officer  ac- 
quitted of  the  wounding,  on  the  ground 
of  there  being  no  prosecutor.  The 
Court  observed,  that  it  would  have 


1  By  a  coDstructioQ  given  by  the  Goart, 
and  circulated  on  the  31st  Dec.  1824,  it  is 
provided — "  In  regard  of  abortion,  or  pro- 
curing it»  the  Court  do  not  consider  the 
offences  to  be  of  a  heinous  description  un- 
less death  ensue ;  and  where  this  is  not  the 
case,  they  are  of  opinion  that  such  charge 
partake  of  the  nature  of  those  specified  in 
CI.  1.  of  Sec.  12.  of  Reg.  XX.  of  1817,  and 
should  not,  therefore,  be  investigated  by  the 
Ddrdghas  of  police,  or  other  police  officersr 
without  the  special  orders  of  the  Magis- 
trate." 
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been  more  regular  had  the  GoTem- 
ment  pleader,  in  the  absence  of  the 
wounded  persons,  been  constituted 
prosecutor.  Kadaree  v.  MamdicU. 
12th  March  1823.  2  N.  A.  Rep. 
241. — Leycester  &  C.  Smith. 

503.  In  a  case  of  rape,  the  only 
prosecutor  appearing  to  be  the  ra- 
Tished  girl,  wno  was  an  infant,  the 
proceedings  were  returned,  with  in- 
structions uiat  the  Goyemment  pleader 
should  become  the  prosecutor.  Mt. 
Lutchmuneea  v.  Hurroo  Kahar,  8th 
Aug.  1828.  3  N.  A.  Rep.  170.— 
Rattray  &  Tumbull. 

504.  In  charges  of  conspiracy,  the 
party  aggrieved  must  be  the  prose- 
cutor. Government  r.Mungoo  Ka- 
har and  others.  19th  Aug.  1828. 
3  N.  A.  Rep.  171.  —  Leycester  & 
Rattray. 


68.  Public  Justice. 

505.  The  Muhammadan  law  ad- 
mits the  right  of  the  ruling  power  to 
punish  serious  offences  for  the  ends 
of  justice,  though  the  injured  party 
waive  his  private  claim.  Mt,  Sebha 
V.  MoyunooUa.  19th  Sept.  1818. 
1  N.  A.  Rep.  367.  —  Harmgton  & 
Fendall. 

505  a.  Under  the  Muhammadan 
law,  a  Futwa  of  death  by  Siydsat 
cannot  be  given  except  for  murder ; 
though  some  authorities  recognize,  in 
abstract  terms,  the  right  of  the  ruling 
power  to  extirpate  evil  doers  gene- 
rally. Sttdas  8eo  v.  Chundoo  Kan- 
doo.  21st  Sept.  1825.  2  N.  A.  Rep. 
418.— C.  Smith  k  Sealy. 


59.  Sape. 

500.  Held,  that  it'  is  not  necessary, 
under  Reg.  XVII.  of  1817,  to  refer 
a  trial  for  rape  to  the  Nizamut 
Adawlut,  unless  the  Judge  of  Circuit 
and  his  law  officer  be  of  opinion  that 
the  offence  was  actually  consum- 
mated. Mt.  Achnoo  v.  Meeran  Shah. 
10th  June  1822.  2  N.  A.  Jlep.  182. 
— C.  Smith  &  Dorin. 

507.  Held,  that  the  provisions  con- 


tained in  CI.  1.  of  Sec.  6.  of  Reg. 
XVII.  of  1817,  which  requires  the 
law  officer  to  declare  only  whether 
the  prisoner  be  legally  convicted,  is 
not  applicable  to  a  case  of  rape  at- 
tended with  robbery.  Sentence,  thirty 
stripes,  and  imprisonment  in  banish- 
ment for  ten  years.  Cashee  v.  Poorye 
Lode.  10th  May  1823.  2  N.  A. 
Rep.  267.— C.  Smith  k  Dorin. 

508.  The  prisoner  having  been  ac- 
quitted by  a  Judge  of  Circuit,  on  un- 
satisfactory grounds,  of  the  chargeof 
mpe,  the  Nizamut  Adawlut,  on  revi- 
sion, did  not  touch  the  acquittal,  but 
recorded  their  disapprobation  of  the 
sentence.  Mt.  Human  v.  Sheikh 
Meerun.  24th  Nov.  1823.  2  N.  A. 
Rep.  292.  —  C.  Smith  &  J.  Shake- 
spear. 

509.  A  prisoner  was  acquitted  of 
the  charge  of  rape,  but  convicted  of  the 
minor  offence  of  adultery,  and  punish- 
ed for  the  same  as  an  offisnce  contra 
bonos  mores.^  Sentence,  imprisonment 
for  one  year.  Mt.  Jooee  v.  Bungsee 
Baooree.  10th  Feb.  1842.  2  N.  A. 
Rep.  317. — C.  Smith  &  J.  Shakespear. 

510.  The  only  evidence  against  the 
prisoner,  charged  with  rape,  being 
that  of  the  girl  alleged  to  have  been 
ravished,  who  was  too  young  to  be 
sworn,  the  Court  directed  the  release 
of  the  prisoner.  Government  v.  Leela 
GmaJla.  9th  Nov.  1825.  2  N.  A. 
Rep.  415.— C.  Smith  &  H.  Shake- 
spear. 

511.  The  prisoner,  a  youth,  was 
convicted  of  carnally  knowing  a  girl 
aged  eight  years,  at  which  age  her 
consent  was  deemed  immaterial.  Sen- 
tence, fifteen  stripes,  and  imprison- 
ment for  six  months.  Mirooa  v. 
Lullooa.  19th  April  1826.  2N.A. 
Rep.  452.— C.  Smith  &  Sealy. 

512.  In  a  case  of  rape,  the  girl 
violated  being  deaf  and  dumb,  and  it 
not  being  possible  to  administer  an 
oath  to  her,  the  prisoner,  though  in- 
dicated by  her  as  being  the  person 
who  ravished  her,  was  acquitted  for 
want  of  evidence.     Sheo  Lai  v.  Mai 

1  But  see  Fl.  518,  519. 
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Singh.    19th  July  1827.     3  N.  A. 
Rep.  59. — C.  Smith  &  Dorin. 

513.  A  boy,  only  ten  years  old, 
being  conyicted  by  the  Futwa  of  rape 
on  a  girl  only  three  years  old,  the 
Nizamut  Adawlut  viewed  it  as  an  at- 
tempt only,  and  punished  it,  as  a  mis- 
demeanour, with  one  }>ear'8  imprison- 
ment. Kureem  Noorhaf  v.  Meeun 
Noorbaf.  14th  Nov.  1827.  3  N. 
A.  Rep.  87. — Leycester  &  Dorin. 

514.  A  prisoner  was  convicted  of 
rape  and  sentenced  to  imprisonment 
for  seven  years,  though  a  Rdzind- 
meh  was  filed  by  the  injur^  party  in 
consequence  of  the  prisoneA  promis- 
ing to  marry  her.  The  Court  deemed 
a  lldzindmek  inadmissible  in  so  hei- 
nous an  ofience.  Oovemment  v. 
Faheerchand  Chung.  21  st  April 
1828.  2  N.  A.  Rep.  127.— Sealy  & 
Tumbull. 

515.  In  a  trial  for  rape,  there  be- 
ing nothing  to  prove  the  identity  of 
the  prisoners  but  the  statements  of 
four  children  examined  without  oath, 
the  Nizamut  Adawlut  returned  the 
proceedings,  with  directions  that  such 
of  them  as  evinced  a  sense  of  the 
obligation  of  deposing  truly  should 
be  sworn  to  the  truth  of  their  deposi- 
tions. Khedoo  Noorbaf  v.  Oocool 
Omala  and  another.  30th  Sept  1828. 
3  N.  A.  Rep.  194.— Sealy  &  Tumbull. 

516.  Held,  that  the  completion  of 
the  crime  of  rape,  according  to  the 
definition  of  English  law,  is  not  ne- 
cessary to  consequent  punishment. 
Muhhroo  V.  Judoo.  17th  Feb.  1829. 
3  N.  A.  Rep.  215.  —  Leycester  & 
Tumbull. 

517.  The  prisoners  were  originally 
tried  for  highway  robbery,  and  ac- 
quitted ;  but  though  no  charge  of  rape 
was  preferred  against  them  by  the 
prosecutrix  on  that  occasion,  four  of 
them  acknowledged  themselves,  and 
implicated  a  fifm  prisoner,  as  con- 
cemed  either  as  principals  or  acces- 
saries in  a  rape  on  her  person.  On 
these  confessions  they  were  all  in- 
dicted ;  but,  no  other  evidence  appear- 
ing against  them,  were  acquitted. 
Oovemtnent  v.  Ramhuhen  Sing  and 


others.    12th  April  1830.     3  N.  A. 
Rep.  325. — Leycester  &  Tumbull. 

518.  A  prisoner  was  acquitted  and 
released  of  the  charge  of  rape,  on  the 
ground  that  the  evidence,  even  if  de- 
serving of  credit,  only  substantiated 
the  fact  of  adulterv.  Deendyal  t. 
Bhyrub  Chunder  Tellee.  9th  May 
1831.  4  N.  A.  Rep.  35.— Rofls  & 
Rattray. 

519.  Held,  that  in  a  trial  ior  rape 
the  prisoner  cannot  be  convicted  of 
adultery.  Oovemment  v.  Sirdar 
Shoohl.  16th  Aug.  1839.  5  N.  A. 
Rep.  140. — Rattray  &  Reid. 

60.  MebelUon. 

520.  One  hundred  and  eighty-four 
prisoners  were  charged  with  rebellion, 
attended  with  murder  and  wounding, 
and  attacking  the  joint  Magistrate  of 
Baraset.  The  Futwa  of  the  law  of- 
ficer of  the  Nizamut  Adawlut  barred 
punishment  upon  a  doctrine  laid  down 
in  the  Chapter  on  Rebellion  in  the 
Hedaya'  (force  having  been  employed 
to  put  them  down,  and  their  leader 
having  been  slain),  and  declared  them 
all  entitled  to  their  release.  The 
Court  convicted  one  of  having  headed 
the  insurgent  force,  he  having  been 
conspicuously  and  actively  engaged 
in  the  attack  and  massacre  of  the 
ioint  Magistrate's  party,  and  sentenced 
nim  capitallv;  thirteen,  convicted  of 
the  principal  charge,  were  sentenced, 
eleven  to  imprisonment  for  life,  and 
two,  in  consequence  of  their  youth, 
for  seven  years;  one  hundred  and 
nine,  convicted  of  a  minor  part,  were 
sentenced,  eighteen  ringleaders  to  im- 
prisonment for  five  years,  forty  for 
four  years,  thirty  for  three  years,  ten 
for  two  years,  three  were  discharged 
without  punishment  in  consequence  of 
loss  of  limbs  from  wounds,  fifty- 
seven  were  acquitted  and  released, 
three  died  before  trial,  and  one  found 
to  be  insane.  Oovemrnent  y.Bam- 
zaun  and  others.  29th  Dec  1892. 
4  N.  A.  Rep.  198.— Walpole  &  Rat- 
trav. 


»  2  Hed.  247. 
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61.  Recewing  Stolen  or  Plundered 
Property, 

521.  A  prisoner  was  acquitted  of 
the  charge  of  knowingly  possessing 
proper^  obtained  by  DcLcoity  perpe- 
trated in  the  Company's  territory; 
the  finding  of  part  of  the  plundered 
property  in  the  prisoner's  house,  out 
of  toe  British  jurisdiction,  not  being 
sufficient  proof  of  receipt  within  the 
British  territory.  Mt.  Hureea  v. 
Jumai  and  others.    22d  May  1821. 

2  N.  A.  Rep.  SO.—Dorin  &  C.  Smith. 

522.  To  warrant  a  conviction  for 
receiving  stolen  property,  it  is  not 
necessary  to  prove  mat  the  person 
robbed  had  possession  of  the  pro- 
perty up  to  the  date  of  his  death. 
Munnooa  v.  Sheoghoolam,  13th  Jan. 
1826.  2  N.  A.  Rep.  426.— C.  Smith 
&  Ross. 

523.  A  prisoner  was  convicted  of 
receiving  stolen  property,  which  was 
found  in  his  house  within  the  limits 
of  the  jurisdiction  of  the  Supreme 
Court.  The  Nizamut  Adawlut  held 
that  the  case  was  not  cognizable  by 
the  Calcutta  Court  of  Circuit.  Sen- 
tence, discharged.  Mt.  Banoo  v. 
Asghur  Khansaman.  16th  July  1828. 

3  N.  A.  Rep.  163.  —  Leycester  k 
Rattray. 

524.  Held,  that  embezzled  pro- 
perty, recovered  on  conviction  of  a 
prisoner,  should  be  restored  to  the 
person  from  whom  it  was  embezzled. 
Mohun  Loll  and  another  v.  Mt, 
Lutchminya  and  others.  2l8t  March 
1835.    5  N.  A.  Rep.  1.— Braddon. 

525.  The  Session  Judge  being 
competent  to  pass  a  final  sentence 
upon  a  prisoner  convicted  of  receiving 
plundered  property,  knowing  it  to 
nave  been  obtained  in  the  course  of 
robbery  by  open  violence  attended 
with  murder,  the  jCourt  directed  the 
proceedings  to  be  returned  to  him. 
Anoolah  Peramanich  v.  Biddoo. 
4th  Dec.  1840.  5  N.  A.  Rep.  179. 
— D.  C.  Smyth. 

62.  Regulations. 
SQR.  The  period  for  attendance  un- 
der a  proclamation,  as  prescribed  by 
Vol.  L 


Reg.  IX.  of  1806  S  is  to  be  reckoned 
from  the  day  on  which  it  is  promul- 
gated, not  from  the  day  on  which  it 
IS  dated.  Government  v.  Shewa 
Budhek.  6th  Aue.  1811.  1  N.  A. 
Rep.  224. — Fombelle  &  Stuart. 

527.  In  a  case  of  supervenient  in- 
sanity after  the  commission  of  mur- 
der by  the  prisoner  while  sane,  the 
Court  did  not  think  #t  to  apply  the 
rule  contained  in  Reg.  lY .  of  1822, 
the  ofience  having  been  committed 
long  prior  to  that  enactment  8%^ 
roopchund  Agurdanee  v.  Oodit  Agur^ 
danee.  Jlst  July  1822.  2  N\  A. 
Rep.  18^— Leycester  &  Dorin. 

528.  The  Court  did  not  think  fit  to 
apply  the  provisions  of  a  Regulation 
to  an  ofience  committed  subsequent 
to  the  date  of  its  beine  in  force,  but 
prior  to  the  probable  date  of  its  re- 
ceipt at  the  place  where  the  ofience 
was  committed.  Oovemmenty.Bun-' 
maree.  9th  Jan.  1823.  2  N.  A. 
Rep.  233.— Dorin  &  C:  Smith. 

529.  Held,  by  a  majority  of  the 
Court  of  Nizamut  Adawlut,  that  the 
proclamation  prescribed  in  Reg.  IX. 
of  1808^  does  not  apply  to  a  case  of 
robbery  and  murder,  originating  in  a 
private  feud,  where  plunder  was  not 
the  primary  object  of  the  ofienders. 
Government  v.  Purtdb  and  others. 
12th  April  1823.  2  N.  A.  Rep.  248. 
— Leycester,  Dorin,  &  Martin. 

530.  Held,  that  a  capital  sentence 
may  be  passed  under  Reg.  lY.  of 
1822,  notwithstanding  a  I^utwa  of 
JDiyat.  Bukhsh  v.  Babooa  Nutt. 
30th  April  1823.  2  N.  A.  Rep.  257. 
— C.  Smith  &  Martin. 

531.  Held,  that  the  provisions  con- 
tained in  CI.  1.  of  Sec.  6.  of  Reg. 
XVII.  of  1817  (which  requires  the 
law  officer  to  declare  only  whether 
the  prisoner  be  legally  convicted)  are 
not  applicable  to  a  case  of  rape  at- 
tended with  robbery.  Cashee  v. 
PooryeLode.  10th  May  1823.  2 
N.  A.  Rep.  267.— C.  Smith  &  Dorin. 

532.  The  Futwa  of  the  law  officer 


1  Repealed  by  Act  IV.  of  1844. 

2  See  the  preceding  note. 
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of  a  Court  of  Circuit  having  declared 
certain  prisoners  (convicts  imprisoned 
for  life),  tried  for  assault  and  wound- 
ing, liable  to  Tazir  as  well  as  Hu- 
humaUi-udl ;  held,  that  Sec.  6.  of 
Reg.  IV.  of  1822  does  not  pre- 
clude the  Judge  of  Circuit  from 
awarding  corporal  puilishment  under 
CI.  7.  of  Sec.  2.  of  Reg.  LIII.  of 
1803.  Anurld  Chunder  Chatoorjea 
V.  Deen  Ali  Shah  and  others,  21st 
Feb.  1825.  2  N.  A.  Rep.  362.— C. 
Smith  &  Sealy. 

533.  According  to  the  intent  and 
spirit  of  Sefc.  6.  of  Reg.i^VII.  of 
1817,  it  is  equally  requisite,  that,  on 
charges  of  adultery,  the  husband 
should  appear  as  the  prosecutor,  whe- 
ther the  person  prosecuted  be  the 
adulterer  or  adulteress.  Government 
V.  Panchoo  and  others,    27th  Sept. 

1825.  2  N.  A.  Rep.  421.— C.  Smith 
&  H.  Shakespear.  • 

534.  Held,  that  the  provisions  of 
Reg.  XVI.  of  1825  do  not  alter  those 
of  Reg.  XV.  of  1814,  by  which  the 
Court  of  Circuit  is  competent  to  re- 
duce the  punishment  of  prisoners, 
convicted  of  two  offences,  to  fourteen 
years' imprisonment.  Mt.JyeJDoorga 
V.  KuUooa  and  others,     17th  June 

1826.  2  N.  A.  Rep.  459.— Leyces- 
ter  &  C.  Smith. 

535.  Held,  that  the  provisions  of 
Sec.  11.  of  Reg.  XVII.  of  1817  are 
not  applicable  to  a  carrier  of  counter- 
feit rupees  for  the  use  of  another,  it 
being  presumed  that  he  was  ignorant 
of  their  nature.  Government  v.  Chopa 
Aheer,  16th  July  1827.  3  N.  A. 
Rep.  58. — Leycester  &  Dorin. 

536.  Held,  that  the  rules  contained 
in  Sec.  7.  of  Reg.  XII.  of  1825,  which 
declare  inadequacy  of  the  prescribed 
sentence  not  to  be  a  legitimate  ground 
of  reference,  are  applicable  to  the  case 
of  a  prisoner  whose  offence  was  com- 
mitted prior  to  the  promulgation  of 
that  enactment.  Government  v.  Khoo- 
shee  RaL  7th  March  1828.  3  N. 
A*  Rep.  107. — Leycester  &  Sealy. 

537.  Held,  that  a  fraud  on  the 
post  office,  by  means  of  procuring  a 
frank  on  a  false  pretence,  is  punish- 


able by  pecuniary  fine,  commutable 
to  imprisonment,  under  the  provisions 
of  CI.  7.  of  Sec.  2.  of  R^.  LIII.  of 
1803.  Government  v.  Anund  Chunder 
Bunhoojea.  22d  April  1828.  3N.A. 
Rep.  130. — Leycester  &  TurnbulL 

538.  Held,  in  a  case  of  robbery 
and  administering  noxious  drugs,  that 
the  robbery  being  considered  as  ac- 
companied with  attempt  to  murder 
by  poison,  the  Commissioner  was  not 
competent  to  pass  any  other  sentence 
than  that  prescribed  by  CI.  4.  of  Sec. 
8.  of  Reg.  XVII.  of  1817,  viz.  im- 
prisonment in  transportation  for  life. 
Government  v.  Kishen  Singh,  17th 
May  1830.  3  N.  A.  Rep.  333.  — 
Ross  &  Rattray. 

539.  If  a  true  account  of  the  re- 
ceipts and  of  the  proceeds  of  the  sale 
of  paper  entrusted  to  him  be  rendered 
by  a  vendor  of  stamps,  only  the  pe- 
nalty prescribed  in  CI.  3.  of  Sec.  10. 
of  Reg.  X.  of  1829  is  exigible  for 
the  non-delivery  of  paper  or  money 
due  according  to  the  account ;  but  if 
the  account  rendered  be  ^se,  the 
vendor  is  liable,  under  the  general 
Regulations,  to  a  prosecution  in  the 
Criminal  Court  for  fraud  and  embez- 
zlement. Government  v.  Sheonath 
Dutt  and  others,  3d  Aug.  1831.  4 
N.  A.  Rep.  67. — Court  at  large. 


63.  Resistance  of  Procesi, 

540.  The  prisoners  were  convicted 
of  murder  in  assaulting  and  opposing 
a  military  party  employed  on  the 
public  service;  and  sentenced,  the 
leader  to  suffer  death,  and  the  others, 
as  accomplices,  to  imprisonment  in 
transportation  for  life.  Government 
V.  Puhlwan  Rai  and  others,  10th 
Sept.  1805.  1  N.  A.  Rep.  56.— H. 
Coiebrooke  &  Haisington. 

541.  Resistance  offered  by  a  fanner 
and  others  to  persons  legally  authorized 
to  distrain  his  effects,  was  held  to  be  a 
criminal  act,  and  punishable  by  impri- 
sonment, notwithstanding  that  the  dis- 
tress may  have  been  levied  in  an  irre- 
gular manner ;  the  farmer  always  liaT- 
ing  it  in  his  power  to  gain  redress  sub- 
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sequendy  by  application  to  a  Court  of 
Justice.  Sentence^ No.  1^  imprisonment 
for  one  year,  and  the  other  prisoners  for 
six  months.  Huree  Pershaud  Muj- 
mooadar  and  otiiers  v.  Kifayut  Mun- 
dul  and  others.  4th  Oct.  1814.  1 
N.  A.  Rep.  302. — Fombelle  &  Rees. 

542.  Process  issued  by  a  Thanna^ 
ddr  at  the  requisition  of  an  Ameen, 
who  reported  to  him  that  the  former 
Zaminddrs  were  ripe  for  rebellion, 
was  held  to  be  illegal.  Government  v. 
Purtab  Singh  and  others,  31st  Dec. 
1822.  2  N.  A.  Rep.  225.— Leycester 
&  Goad. 

543.  Resistance  of  process  is  not  a 
fit  subject  for  commitment  to  the 
Court  of  Circuit,  but  should  be  pro- 
ceeded against  according  to  Sec.  2.  of 
Reg.  III.  of  1804.     Ih. 

544.  No.  1,  a  Havilddr,  and  Nos. 
2  and  3,  sepoys  of  the  Burdwan  Pro- 
Tincial  Battalion,  were  charged  with 
rescuing  from  the  custody  of  the  po- 
lice and  Magistrate's  officers  two  per- 
sons belonging  to  the  Santipore  Com- 
mercial Factory,  and  acquitted :  the 
Uavilddr,  because  he  acted  under  in- 
structions from  a  person  whom  he 
deemed  himself  bound  to  obey ;  and 
the  sepoys,  because  they  acted  in 
obedience  to  the  orders  of  the  HaviU 
ddr^  their  immediate  superior.  Oo- 
vemment  v.  Pursun  Singh  and  otliers, 
30th  June  1824.  2  N.  A.  Rep.  330. 
— C.  Smith  &  Ahmuty. 


64.  Respite. 

545.  A  sentence  of  death  having 
been  passed  on  two  prisoners,  the 
sister  of  one  of  them  presented  a  pe- 
tition, stating  that  the  person  for 
whose  murder  her  brother  was  about 
to  suffer  was  then  alive.  The  execu- 
tion was  respited,  but  afterwards  en- 
forced on  the  petitioner's  admitting 
the  falsehood  of  her  assertion.  SH- 
rautee  v.  Suroop  Malakar.  12th  Feb. 
1812.  1  N.  A.  Rep.  226.— H.  Cole- 
brooke  k,  Fombelle. 


with  assisting  at  an  illegal  Sati,  but 
acquitted ;  there  being  no  irregularity 
in  the  Sati,  except  tne  omission  to 
give  timely  notice  to  the  police,  which, 
however,  was  not  an  onence  punish- 
able by  the  Regulations  then  in  force. 
Govemimnt  sr.  Mungul  Mai  and 
others.  5th  June  1822.  2  N.  A. 
Rep.  179. — Leycester^ 

547.  The  Pandits  having  declared 
that  the  doctrine  that  a  woman  of  the 
Brahminical  tribe  could  not  perform 
the  ceremony  of  Anoomuj*runy  was 
not  applicable  to  the  case  of  a  woman 
impressed  with  the  belief  of  her  hus- 
band's death,  but  of  which  no  certain 
intelligence  had  been  received  ;  this 
doctrine  was  overruled  by  the  Court. 
Government  v.  Ramdul  and  another. 
20th  June  1823.  2  N.  A.  Rep.  274. 
— C.  Smith,  Dorin,  &  Martin. 

.548.  In  a  trial  for  aiding  in  an 
illegal  Satl,  the  charge  should  spe- 
cifically state  the  illegality  in  the  pro- 
cedure, and  the  conviction  rest  on 
proof  of  such  illegality.  The  pro- 
ceedings in  this  case,  being  defective 
in  this  respect,  were  returned  to  have 
the  omission  supplied.  Government 
V.  Hurdial  Singh.     30th  April  1829. 

3  N.  A.  Rep.  229.  —  Leycester  & 
Turnbull. 

549.  The  prisoners  were  convicted 
of  culpable  homicide,  in  aiding  and 
abetting  in  the  sacrifice  of  a  Hindu 
widow  by  burning,  in  contravention 
of  the  rules  laid  down  in  Reg.  XVII. 
of  1829.  Sentence,  Nos.  1  and  2, 
the  relations  of  the  widow,  to  impri- 
sonment for  one  year,  and  No.  3.  for 
six  months.  Government  v.  Janhey 
Chowhey  and  others.   23d  June  1834. 

4  N.  A.  Rep.  308.— Rattray. 


65.  Satl. 
546.  The  prisoners  were  charged 


66.  Sentence. 

550.  The  prisoner  was  convicted  of 
theft,  and  sentenced  by  the  Court  of 
Circuit  to  Tashhir,  or  ignominious  ex- 
posure. The  Nizamut  Adawlut  held 
that  such  punishment  should  not  be 
adjudged,  except  in  cases  expressly 
authorized  by  the  Regulations.  Ru- 
jeem  JBukhsh  v.  Y'ar  Moohiimmud. 
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26th  March  1811.  1  N.  A.  Rep. 
223. — Harington  k  Fombelle. 

551.  In  cases  where  a  stated  pe- 
nalty is  prescribed  for  an  offence,  as 
well  by  the  Regulations  as  hj  the 
Muhammadan  law,  the  provisions  of 
the  latter  are  superseded.  Fyzoolah 
Y.  Deo  Itai  and  another.  19th  May 
1813.  1  N.  ii.  Rep.  262.  —  Fom- 
belle  &  Rees. 

552.  Capital  punishment,  in  cases  of 
murder,  is  not  barred  by  the  promise 
of  the  prosecutor  not  to  prosecute  if 
the  prisoner  would  restore  the  orna- 
ments stolen  fi\)m  the  deceased.  Sog- 
turn  V.  Xuntheeram,  27th  Aug.  1821. 

2  N.  A.  Rep.  96. — ^Leycester.  Peeor 
ray  v.  Nunheh.  2d  Aug.  1827.  3 
N.  A.  Rep.  69. — C.  Smith  &  Dorin. 

553.  In  a  case  of  child  stealing,  it 
is  competent  to  a  Judge  of  Circuit  to 
pass  a  definite  sentence  of  four  years' 
imprisonment ;  and  a  conditional  term 
of  three  or  more  in  addition,  should 
the  child  not  be  forthcoming;  the 
whole  period  not  exceeding  seven 
years.  Government  v.  Durmn,  31st 
Jan.  1826.  2  N.  A.  Rep.  447.— C. 
Smith  &  Dorin. 

554.  Capital  punishment,  in  case 
of  murder,  is  not  barred  by  absence  of 
proof  of  the  identity  of  a  body  which 
the  prisoner  pointed  out  as  that  of  the 
person  whom  he  confessed  he  had 
murdered.  Paim  v.  Jeorakhun.  31st 
Oct.  1821.  2  N.  A.  Rep.  I04.—Goad 
&  J.  Shakespear. 

555.  In  sentences  of  the  Nizamut 
Adawlut  not  specifying  labour  in 
irons,  exemption  from  that  punish- 

•ment  is  intended.  Moopun  Mai  v. 
Juglall  and  others.    6th  July  1827. 

3  N.  A.  Rep.  49. — Court  at  large. 


67.  Shooting. 

556.  A  sepoy  was  convicted  of  cul- 
pable homicide  in  shooting  at  a  mob 
and  killing  a  man,  in  a  quarrel  occa- 
sioned by  an  attempt  of  the  prisoner 
and  another  sepoy  to  press  a  villager 
for  carrying  their  baggage.  Sentence, 
imprisonment  for  three  years.  Oho- 
lam  Ohos  v.  Ramjeewun  and  another. 


22d  May  1810.     1  N.  A.  Rep.  209. 
— H.  Colebrooke  &  Fombelle. 

557.  The  prisoner  accidentally  shoot- 
ing a  man  while  firing  at  a  hog,  was 
acquitted,  in  opposition  to  the  Putwdy 
which  declared  him  liable  to  Diyat. 
Government  v.  Mozario.  11th  Jan. 
1831.  4  N.  A.  Rep.  l.^Rattray  k 
Sealy. 


68.  Sodomy. 

558.  In  the  Muhammadan  law, 
according  to  the  doctrines  of  Abu 
Yiisuf  and  Imdm  Muhammadj  the 
crime  of  sodomy  is  classed  with  that 
of  whoredom,  and  is  punishable  in 
the  same  manner.  Gobind  Bhutt  v. 
Bheehum  Bhvit.  24th  June  1812. 
P  N.  A.  Rep.  234.  —  Harmgton  & 
Stuart. 

559.  To  warrant  the  infliction  of 
Haddy  or  the  specific  penalty  of 
whoredom,  on  account  of  uie  offence, 
it  is  requisite  that  the  crime  be  esta- 
blished in  conformity  with  the  rules 
of  evidence  prescribed  in  cases  of 
Hadd.  When  not  so  established, 
the  offender,  if  presumed  guilty,  is 
liable  to  discretionary  punishment. 
lb. 

560.  Held,  that  as  Tashhir  gene- 
rally foiTns  part  of  the  punishment  on 
conviction  of  this  offence,  the  case 
should  always  be  referred  to  the  Ni- 
zamut  Adawlut.'  Sentence,  thirty 
stripes,  TashMry  and  imprisonment 
for  eight  years  each.  Government  t. 
Pimmee  and  others.  30th  Oct  1820. 
2  N.  A.  Rep.  49. — Leycester. 

561.  Held,  that  the  Judge  of  Cir- 
cuit, concurring  with  his  law  officer 
in  convicting  ^e  prisoner  of  sodomy, 
need  not  reter  the  trial,  unless  he  be 
of  opinion  that  TaMiir  should  form 
part  of  the  sentence.  Sentence, 
twenty-five  stripes  and  imprisonment 
for  ten  years.  Government  ▼.  Soo- 
khooa.  25th  Feb.  1823.  2  N.  A. 
Rep.  238.— C.  Smith. 


69.  Stampsy  forging. 
562.   A    prisoner    charged    with 
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Tending  forged  stamped  paper^  and 
pleading  that  he  had  received  it  to 
sell  on  account  of  another  person^ 
which  plea  he  could  not  suhstantiate, 
and  implements  of  forgery  being 
found  in  his  house,  the  presumption 
wBSy  that  he  not  only  «old  the  stamped 
paper,  knowing  it  to  be  forged,  but 
that  he  actually  committed  the  forge- 
ry. Sentence,  TashMrj  Oodnd,  and 
imprisonment  for  seven  years.  Go- 
vemment  v.  Sohan  LaL  17th  Nov. 
1813,     1  N.  A.  Rep.  284— Rees. 


70.  Suicide,  assisting  at. 

563.  A  Musulmdn  was  convicted  of 
buiying  his  mother-in-law,  who  waa 
leprous,  without  ascertaining  that  she 
was  dead.  The  Court,  adverting  to 
all  the  circumstances  of  the  case,  and 
to  the  fact  of  the  prisoner  having  al- 
ready been  in  confinement  six  months, 
directed  that  he  should  be  cautioned 
and  released.  A  proclamation  was 
issued  warning  the  Muhammadans 
that  they  would  be  subject  to  punish- 
ment if  guilty  of  such  a  practice. 
Oovemment  v.  Badul  Khan  and 
others.  7th  Aug.  1810.  1  N.  A. 
Rep.  218. — Harington  &  Fombelle. 

564.  A  Hindu  was  proved  to  have 
prepared  a  pit  and  set  fire  to  the  fuel 
in  it  to  enable  his  father,  who  was 
afflicted  with  leprosy,  to  bum  himself; 
but  being  justified  under  the  tenets  of 
the  Hindti  law,  and  also  acquitted  by 
the  Muhammadan  law  officers,  he 
was  acquitted  by  the  Court,  and  re- 
leased.^ Oovemment  v.  Sohawun. 
7th  Aug.  1810.  1  N.  A.  Rep.  220. 
— Harington  &  Fombelle. 

565.  A  Hind6  having  assisted  his 


1  The  Court  ruled,  that  assisting  at  sui- 
cide or  Sati,  though  within  the  letter  of 
See.  a  of  Beg.  Yll.  of  1799,  which  declares, 
'*  it  shall  not  justify  any  prisoner  convicted 
of  culpable  homicide,  that  he  or  she  was 
desired  by  the  party  slain  to  put  him  or 
her  to  death,"  neither  of  those  crimes  was 
within  the  intention  of  the  Section,  which 
was  "to  preserve  the  lives  of  many  from 
the  effects  of  passion  or  revenge,  aided  by 
the  enormous  prejudices  of  superstition." 


father,  who  was  suffering  from  in- 
curable leprosy,  to  drown  himself, 
was  acquitted  and  released.  Oovem- 
ment V.  Sheoo  Suhaee.  8th  March 
1814.  1  N.  A.  Rep.  292.— H.  Cole- 
brooke  &  Fombelle. 

566.  The  prisoners,  MuBulmdns,were 
convicted  of  aiding  in  the  suicide  of  a 
leprous  woman,  who  buried  herself 
with  the  corpse  of  hei^  husband,  who 
was  also  a  leper.  Sentence,  impri- 
sonment for  six  months.  Oovem- 
ment V.  Fukeera  and  others.  4th 
March  1820.  2  N.  A.  Rep.  18.— 
Goad. 

667.  The  prisoners,  who  were  Far 
Mrs,  were  convicted  of  sitting  Dhur- 
na,  and  assisting  in  the  suicide  of 
one  of  their  companions ;  and  sen- 
tenced, in  consideration  of  their  gross 
ignorance  and  other  circumstances,  to 
imprisonment  for  five  years.  Govern- 
ment V.  Khtuahury  Shah  and  others. 
19th  July  1825.  2  N.  A.  Rep.  409. 
— -C.  Smith  &  Sealy. 

568.  The  prisoners  were  convicted 
of  aiding  in  the  suicide  of  their  uncle, 
who  was  a  leper;  but  the  Court,  not 
deeming  it  proper  to  sentence  iJiem 
to  any  punishment  beyond  the  con- 
finement they  had  undergone,  directed 
their  release.  Oovemment  v.  Teeluh 
and  another.  12th  April  1828.  3 
N.  A.  Rep.  127. — Leycester  &  Turn- 
bull. 

669.  The  prisoners  were  convicted 
of  assisting  m  burning  to  death  the 
wife  of  the  prisoner  No.  1,  apparently 
with  her  own  consent,  for  tne  pur- 
pose of  intimidating  and  preventing 
persons  deputed  to  execute  a  decree 
of  Court  from  performing  that  duty. 
Sentence,  No.  1,  imprisonment  for 
life,  and  the  other  prisoners  for  seven 
years.  Oovemment  v.  Cheitram  and 
others.  8th  Jan.  1824.  2  N.  A. 
Rep.  310.— C.  Smith  &  J.  Shake- 
spear. 

570.  The  prisoners  were  chained 
with  aiding  and  abetting  a  third  per- 
son, who  died  before  the  conclusion 
of  the  trial,  in  destroying  his  brother, 
a  leper,  by  carrying  him  to  the  spot ; 
but  were  acquitted  and  discharged,  it 
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not  being  proved  that  they  were  aware 
of  Uie  intention  to  destroy  the  leper. 
Government  v.  Crunxham  and  others. 
30th  April  1828.  3  N.  A.  Rep.  139. 
— TurnbuU  &  Leycester. 


71.  Theji. 

571.  The  prisoner  having  been 
convicted  of  tneft  of  money  and  ef- 
fects of  his  master  to  the  value  of 
Rf.  1500,  was  sentenced,  by  the  Cir- 
cuit Judge,  to  thirty-nine  stripes, 
Tashhir,  and  imprisonment  for  five 
years.  The  case  naving  been  called 
for,  it  appeared  that  the  legal  sentence 
would  have  been  imprisonment  for 
seven  years.  As,  however,  the  Court 
presumed  the  corporal  punishment 
and  Tashhir  to  have  been  already  in- 
flicted, they  did  not  deem  it  necessaiy 
to  interfere  with  the  sentence  passed, 
but  informed  the  Judge  that  Tashhir 
should  not  be  inflicted  for  theft,  or 
in  any  case  not  expressly  authorized 
by  the  Regulations,  llujeem  BukJish 
V.  Yar  Mohummud.  26th  March 
1811.  1  N.  A.  Rep.  223.— Haring. 
ton  &  Fombelle. 

572.  By  the  Muhammadan  law, 
Haddf  or  the  prescribed  punishment 
for  larceny,  is  not  incurred  by  a  slave 
stealing,  or  assisting  in  stealing,  the 
property  of  his  owner.  But  he  is 
liable  to  discretionary  punishment  for 
breach  of  trust.  Culluh  Ally  Mokh- 
tar  V.  Chumelee  and  another.  3d 
July  1812.  1  N.  A.  Rep.  233.  — 
Burges. 

573.  Under  the  Muhammadan  law, 
ViMultahity  or  finder,  failing  to  make 
public  advertisement  of  a  Luhtahy  or 
trove  property,  subjects  himself  to 
discretionary  punishment.  Luhtahj 
or  trove  property,  is  considered  as  a 
trust  in  the  hands  of  the  3fultakit, 
or  finder.  Chundoo  v.  Sheikh  Roo- 
pun  and  others.  15th  May  1815. 
1  N.  A.  Rep.  308.— Fombelle  &  Ker. 

574.  Under  tlie  Muhammadan  law, 
any  individual  of  a  gang  of  thieves, 
who  may  be  convicted  of  theft  in 
which  murder  has  been  committed,  is 
punishable  for  the  murder  by  dis- 


cretionary punishment  extending  to 
death,  without  proof  that  he  was  the 
actual  murderer.  Mt.  Cheetra  v. 
Gour  Chung  and  others.  10th  Aug. 
1815.     1  N.  A.  Rep.  312.— Ker. 

575.  The  clandestine  removal  bv  a 
servant,  from  his  employer's  residence, 
of  property  placed  under  his  custody 
by  his  employer,  with  the  intent  of 
appropriatmg  such  property  to  him- 
self, was  held  to  be  theft.  Surroop 
Chunder  Nnnder  v.  SheOth  Canoo 
and  others.  22d  Feb.  1840.  5  N. 
A.  Rep.  165. — Lee  Warner. 

72.  Thieves,  killing  or  maltreating. 

576.  The  prisoner,  a  sentinel,  was 
convicted  of  the  murder  of  a  person 
who  did  not  answer  to  a  third  chal  lenge, 
according  to  orders  received  from  his 
superior.  As  he  appeared  to  have 
committed  the  act  under  a  mistaken 
sense  of  duty,  the  Court  recommended 
him  for  pardon,  which  was  sanc- 
tioned. Government  v.  SheUth  Peer 
AIL  24th  Sept.  1807.  1  N.  A. 
Rep.  158. — Harington  &  Fombelle. 

577.  In  the  Muhammadan  law 
there  is  no  allowance  made  for  a  per- 
son slaying  a  robber  after  he  has  been 
taken  into  safe  custody;  but  such 
homicide  incurs  the  penalty  of  wilful 
murder.  Government  v. Kelieree  Kan- 
doo.  2d  Jan.  1813.  lN.A.Rep.249. 
— H.  Colebrooke,  Fombelle,  &  Rees. 


73.  Tliuggi. 

578.  The  prisoner,  charged  with 
being  a  Thugj  was  not  convicted,  as 
this  was  not  considered  a  specific 
charge  on  which  he  could  be  pu- 
nished. Sentence,  released.*  Govern- 
ment V.  Tuhonsar  Khan.  2l8t  July 
1812.  1  N.  A.  Rep.  239.— Bulges 
&  Rees. 

579.  The  prisoners  were  acquitted 
of  the  Thuggi  charged,  but  made 
over  to  the  Assistant  to  the  General 
Superintendant  of  operations  for  the 
suppression  of  Thuggi,  to  be  dealt 
with  under  Act  XXX.  of  1836.  Go- 
vernment V.  Kishore  Sein  and  others. 

1  But  see  Act  XXX.  of  1836. 
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25th  Jane  1838.     5  N.  A.  Rep.  89. 
— The  Court  at  large. 

579  a.  Held^  that  under  the  provi- 
sions of  Act  XVII,  of  1837  the  ap- 
pointment of  a  Special  Judge  for  the 
trial  of  cases  of  Thuggi  does  not 
bar  the  jurisdiction  of  the  ordinary 
Sessions  Courts  in  such  cases.  The 
Court  has,  however,  by  a  Circular, 
directed  the  ordinary  Session  Judges 
to  abstain  £ix>m  trying  cases  commit- 
ted by  the  Assistants  to  the  General 
Superint^ndant  of  operations  for  the 
suppression  of  ThiLggiy  leaving  them 
to  be  disposed  of  by  the  Judge  espe- 
cially appointed  for  that  purpose.  Ih. 


74.  Transportation, 

580.  It  is  not  competent  to  the 
Nizamut  Adawlut  (except  in  the  ex- 
ercise of  their  general  powers  of  miti-* 
gation,  where  they  may  deem  the  ob- 
ject worthy  of  it)  to  exempt  from 
transportation  an  individual  convicted 
of  an  offence  for  which  the  Regula- 
tions specifically  prescribe  that  pu- 
nishment. Oovernment  v.  Soodes  and 
others.  12th  Jan.  1827.  3  N.  A. 
Rep.  1. — Leycester  &  Ross. 

581.  Imprisonment  in  transporta- 
tion  beyond  sea  for  life,  was  held  to  be 
a  more  severe  sentence  than  imprison- 
ment for  life  in  the  jail  at  AUipore, 
and  to  require  two  voices  in  the  Niza- 
mut Adawlut  when  the  Session  Judge 
recommends  the  latter  sentence.  Nyne 
Koeree  v.  Ramdial  JBhoonia  and 
others.  9th  Jan.  1838.  5  N.  A. 
Rep.  80.— Reid  &  Halhed. 


75.  Trial. 

(a)  Conduct  of,  by  the  Sessions 
dourt. 

582.  When  further  evidence  is 
taken  in  criminal  trials  under  the 
orders  of  the  Nizamut  Adawlut,  the 
prisoners  should  be  called  upon  for 
their  defence,  after  taking  such  addi- 
tional evidence,  in  like  manner  as  on 
the  original  trial.  Oovernment  v. 
Delas  and  another.  17th  Aug.  1812. 
1  N.  A.  Rep.  245.— Fombelle. 


583.  A  prisoner  being  charged  in 
two  cases,  the  first  with  murder  by 
poison,  the  second  with  poisoning 
unattended  with  fatal  consequences, 
the  Judge  of  Circuit,  considering  him 
convicted  of  the  first  offence,  thought 
it  unnecessary,  under  Reg.  XV.  of 
1814,  to  proce*ed  to  the  trial  of  the 
second.  The  Court  postponed  passing 
sentence  in  the  first,  ilntil  the  second 
trial  should  be  completed,  and  sub- 
mitted by  the  Judge  of  Circuit.  By- 
jeda  V.  Kulma.  13th  Nov.  1820.  2 
N.  A.  Rep.  51. — Leycester. 

584.  When  a  prisoner  is  charged 
with  two  or  more  distinct  offences, 
the  record  of  each  trial  should  be 
kept  separate,  and  a  Futwa  taken  on 
each  individual  case,  and  not  on  the 
whole  collectively.  Mt.  Peerbuhsh 
and  others  v.  Choona.  81st  Dec. 
1821.  2  N.  A.  Rep.  140.— Leycester. 

585.  The  Judge  of  Circuit  having 
declined  to  put  a  prisoner  on  his  de- 
fence on  account  of  his  youth,  the 
Court  ruled  that  his  proceeding  was 
irregular.  Govemment  v.  Chettram 
and  others.  8th  Jan.  1824.  2  N. 
A.  Rep.  310.— C.  Smith  &  J.  Shake- 
spear. 

586.  In  a  case  of  abduction  and 
subsequent  murder  of  a  woman  in  a 
foreign  territory,  it  appeared  that  the 
Commissioner  who  tried  the  prisoner 
was  the  officer  who  conducted  the 
preliminary  inquiry  as  Magistrate, 
and  originally  applied  to  Govemment 
for  permission  to  commit  him  for 
trial  on  the  above  charge,  although 
he  did  not  actually  make  the  commit- 
ment. The  Nizamut  Adawlut  were 
unanimously  of  opinion,  that  the  pro- 
ceedings held  on  the  trial  were  vir- 
tually in  contravention  of  the  law, 
and  accordingly  quashed  them,  and 
ordered  the  prisoner  to  be  tried  de 
novo  by  a  competent  officer.  Dhonkla 
V.  Thahooreea.  19th  June  1830.  3 
N.  A.  Rep.  334. — Court  at  large. 

587.  In  a  trial  for  murder,  in  which 
the  evidence  was  defective,  it  was 
ruled  that  it  was  not  competent  to  the 
Court  to  pass  a  conditional  sentence 
of  acquittal,  rendering  the  prisoner 
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liable  to  a  second  trial  in  the  event  of 
further  evidence  being  procurable. 
Ramjee  Doss  t.  Ramchurn  Potedar. 
25th  July  1836.  6  N.  A.  Rep.  25.— 
Court  at  large. 

588.  The  prisoner  was  charged 
with  bribery  and  corruption  on  seven 
different  counts,  and  tried  by  asses- 
sors sitting  with  the  Session  Judge. 
Ailer  the  plea  of  the  prisoner  to  five 
counts  haa  been  recorded  (two  counts 
having  been  abandoned)|  and  wit- 
nesses examined  in  support  of  the 
first  three  of  them,  the  Session  Judge 
called  in  other  assessors  in  lieu  of 
those  who  first  sat  with  him.  On  the 
conclusion  of  the  trial,  the  verdict  on 
three  counts  was  delivered  by  the 
first  set  of  assessors,  and  on  the  re- 
maining two  counts  by  those  who  sat 
last  Held,  that  the  employment  of 
two  different  sets  of  assessors,  under 
the  circumstances  mentioned,  was  irre- 
gular. OovemmerU  v.  Kishen  Chund 
Boy.  7th  May  1838.  5  N.  A.  Rep. 
87.    Hutchinson  &  Money. 


(b)  Referrible  to  the  Nizamut 
Adamlut. 

589.  In  a  case  of  conviction  by  the 
law  officer  of  robbery  with  attempt  to 
murder,  the  Judge  must  refer  the 
trial,  whether  he  concur  in  or  dissent 
fi^m  the  Futwa,  Oovemment  v. 
Umerodh  Pande.  7th  May  1823. 
2  N.  A.  Rep.  264.— Court  at  large. 

590.  All  trials  must  be  referred  to 
the  Nizamut  Adawlut  wherein  the 
Circuit  Judge  may  differ  from  his 
law  officer  on  any  other  grounds  than 
those  especially  provided  for  in  the 
Regulations.  Oovemment  v.  Nandee. 
30th  April  1829.  3  N.  A.  Rep.  230. 
— Leycester  &  TumbuU. 

591.  A  person  having  been  con- 
victed by  the  Commissioner,  of  rob- 
bery and  administering  noxious  drugs, 
and  sentenced  to  thirty-nine  rattans 
and  imprisonment  for  fourteen  years, 
the  Court  considered  the  crime  proved 
against  the  prisoner  to  amount  to 
robbery,  accompanied  with  an  attempt 
to  poison^  and  that^  in  such  case,  the 


Commissioner  was  not  competent  to 
pass  any  other  sentence  than  that  pre- 
scribed by  CI.  4.  of  Sec.  8.  of  Iteg. 
XVII.  of  1817,  ue.  imprisonment  in 
transportation  for  life.  They  there- 
fore annulled  his  sentence,  but,  deem- 
ing the  punishment  awarded  suffi- 
cient, passed  a  sentence  to  that  effect 
on  the  prisoner.  Oovemment  v. 
Kishen  Singh.  17th  May  1830.  3 
N.  A.  Rep.  333.— Ross  &  Rattray. 

592.  In  a  case  of  murder,  the  Put- 
ma  of  the  Commissioner's  Court  ac- 
quitted the  prisoners  of  the  murder, 
but  found  them  guilty  of  having  at- 
tacked the  house  of  a  missing  person, 
and  seized  and  carried  off  and  beaten 
him  till  he  became  insensible,  and  had 
not  since  been  heard  of.  The  Com- 
missioner, in  concurrence  with  his 
Futway  sentenced  the  pnisoners  to 
temporary  unprisonment;  but,  in  his 
abstract  statement  of  prisoners  pu- 
nished without  reference,  remarked, 
that  he  had  no  doubt  that  the  missing 
person  died  under  the  cruel  treatment 
ne  received.  The  Nizamut  Adawlut 
being  of  opinion  that  this  apparently 
vitiated  both  the  conviction  and  sen- 
tence, called  for  the  case ;  and,  on  a 
revision  of  the  trial,  convicted  the 
prisoners  of  being  accomplices  in 
murder,  and  sentenced  them  accord- 
ing to  their  respective  degrees  of  guilt. 
jS^Za  Anund  v.  Pierre  AUer  and 
others.  13th  April  1831.  4  N.  A. 
Rep.  15. — Rattray  k.  H.  Shakespear. 

593.  In  all  trials  for  crimes  which 
are  matters  for  reference  to  the  Niza- 
mut Adawlut,  even  if  the  sentence  be 
declared  by  the  Futwa  to  be  barred 
in  consequence  of  the  insanity  of  the 
prisoner,  still  the  proceedings  must 
be  referred  for  the  revision  and  final 
sentence  of  the  Nizamut  Adawlut 
Oovemment  v.  OopcU  Doss  and  ano- 
ther.  7th  Dec.  1833.  4  N.  A.  Rep. 
264. — H.  Shakespear. 

594.  All  trials  for  burglary,  at- 
tended with  corporal  iniurv  in  such  a 
dcCTee  as  to  endanger  life,  must  be 
rererred,  under  CI.  4.  of  Sec.  8.  of 
Reg.  XVII.  of  1817,  for  the  final 
orders  of  the  Nizamut  Adawlut  Jye- 
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kish&i  Mehtee  v.  Needhee  MuUick 
and  others,  loth  March  1834.  4 
N.  A.  Rep.  284. — H.  Shakespear. 

(c)  Not  referrible  to,  and  returned  by, 
the  Nizamut  Adawlut. 

595.  The  Session  Jadge  referred 
the  trial,  for  mitigation  of  the  sen- 
tence of  three  years'  imprisonment, 
passed  by  him  on  a  prisoner  convicted 
of  uttering  a  forged  receipt.  Held, 
that  as  the  Regulations  fix  no  mini- 
mam  punishment  for  the  offence  of 
vtteriTig  forged  deeds  or  papers,  the 
reference  was  not  necessary;  the 
Judge  being  competent,  under  Sec. 
10.  of  Reg.  XVII.  of  1817,  to  pass 
any  sentence  he  might  think  proper 
not  exceeding  seyen  years.  Sheo  Lai 
T.  Amaun  AH  and  another.  12th 
March  1825.  2  N.  A.  Rep.  244.— 
C.  Smith,  J.  Shakespear,  &  Dorin. 

596.  Under  the  Circular  Orders,  it 
is  not  necessary  to  refer  the  case  of 
an  insane  person,  charged  with  mur- 
der, whei^e  the  killing  may  not  be 
proved.  Mt.LotiaY.Goolahoo.  21st 
April  1825.  2  N.  A.  Rep.  383.— C. 
Smith  &  H.  Shakespear. 

597.  Under  the  provisions  of  CI.  2. 
of  Sec.  3.  of  R^.  XVI.  of  1825  ^  it  is 
incumbent  on  the  Judge  of  Circuit  to 
pass  the  prescribed  sentence  on  pri- 
soners convicted  of  robbery  by  open 
violence,  before  reference,  even  though 
he  should  see  cause  for  mitigation. 
The  trial  was  returned,  with  instruc- 
tions to  the  Judge  to  proceed  in  con- 
formity with  the  liule  cited.  Oovem- 
ment  v.  Ruhmut  and  others.  20th 
Feb.  1828.  3  N.  A.  Rep.  101.— Ley- 
cester  &  Tnmbull. 

598.  A  case  of  burglary  and  theft 
having  been  referred  to  the  Nizamut 
Adawlut,  together  with  a  case  of 
Dacoityy  in  which  the  same  prisoner 
was  concerned,  and  he  having  been 
acquitted  in  the  latter,  the  former  was 
returned  to  be  disposed  of  by  the 
Circuit  Judge.  MoohummudWaishee 
v.PuhlooMai.  19th  March  1828.  3 
N.  A.  Rep.  119.— Sealy  &  Tumbull. 

'  Bescinded  by  Sec  2.  Df  Reg.  I.  of  1831. 


599.  The  Judge  of  Circuit  concur- 
ring with  his  law  officer  in  convicting 
the  prisoner  of  culpable  homicide, 
though  he  should  be  of  opinion  that 
the  sentence  of  seven  years'  imprison- 
ment, which  he  is  competent  to  pass, 
is  insufficient,  is  bound  to  pass  sen- 
tence without  reference ;  the  supposed 
inadequacy  of  punishment  being  ex- 
pressly declared  by  9fec.  7.  of  Reg. 
XII.  of  1825  not  to  be  a  legitimate 
ground  of  reference.  The  three  cases 
were  returned  that  the  proper  sen- 
tence might  be  passed,  mt.  KandU 
ree  v.  Boodharoo.  1828.  3  N.  A. 
Rep.  147. — Leycester.  Government 
Y.  Beneedial  Singh.  30th  June  1828. 
3  N.  A.  Rep.  162.— Leycester.  Poo- 
nit  Roy  Rajpoot  v.  Roop  Sing  Roy 
and  another.  4th  Feb.  1834.  4  N. 
A.  Rep.  272.— H.  Shakespear. 

600.  The  Session  Judge  having 
referred  a  case  in  which  he  convicted 
a  prisoner  of  being  concerned  in  an 
affray  attended  with  homicide,  under 
Sec.  4.  of  Reff.  II.  of  1823,  was  in- 
formed that  tne  concluding  part  of 
that  Section  is  modified  by  Sec.  2.  of 
Reg.  XII.  of  1825;  and  that,  under 
the  last  cited  Rule,  inadequacy  of 
punishment  is  not  a  legal  ground  of 
reference,  and  he  was  directed  to  pass 
the  sentence  within  his  competency. 
Deonarain  Goala  v.  Narain  Butt. 
13th  April  1833.  4  N.  A.  Rep.  227. 
— Walpole. 

601.  A  Session  Judge  ought,  un- 
der CI.  3.  of  Sec.  4.  of  Reff.  IX.  of 
1831,  to  pass  sentence  on  those  pri- 
soners in  whose  conviction  he  may 
concur  with  the  law  officer;  suspena- 
ing,  however,  the  execution  of  Uie 
sentence  until  the  final  orders  of  the 
Nizamut  Adawlut  should  be  received 
in  regard  to  the  prisoners  whose  cases 
he  referred,  because  he  differed  from 
the  Futwa  of  his  law  officer  acquit- 
ting them.  A  case  in  which  the  Ses- 
sion Judge  had  not  proceeded  in  this 
manner  was  returned,  that  the  omis- 
sion might  be  supplied.  Beesoo  Sa- 
hoo  V.  Jjuhkeeah  and  others.  19th 
Nov.  1834.  4  N.  A.  Rep.  330.  — 
Braddon. 
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602.  In  a  trial  for  Dacoity,  at- 
tended with  murder,  in  which  the 
principals  had  been  previously  con- 
yicted  and  sentenced  oy  the  Nizamut 
Adawlut,  it  is  not  necessary  for  the 
Session  Judge  to  refer  the  trial,  if  he 
deem  the  prisoners  under  trial  con- 
victed of  privity  only.  Bholanath 
Shah  V.  Dhoi-a.  9th  Dec.  1835.  5 
N.  A.  Rep.  ITj^Stockwell. 

603.  A  Session  Judge  having  re- 
ferred a  case  to  the  Nizamut  Adaw- 
lut,  because  the  Futwa  of  his  law 
officer  convicted  o£  Shibeh^irumdy  or 
culpable  homicide,  and  he  considered 
the  prisoner  convicted  of  aggravated 
culpable  homicide;  the  Court  held, 
that  this  was  not  a  difference  of  opi- 
nion which  rendered  a  reference  ne- 
cessary. The  case  was,  however, 
disposed  of  by  two  Judges  of  the 
Court.  Sana  Gazee  v.  Sudderood- 
deen  and  others,  24th  June  1837. 
5  N.  A.  Rep.  63.  —  D.  C.  Smyth, 
Harding,  &  Braddon. 

604.  Under  the  provisions  of  Reg. 
XVI.  of  1825,  the  case  of  a  Chohi- 
ddr,  or  village  watchman,  convicted 
oi  Dacoity^  is  not  necessarily  refer- 
rible  to  the  Nizamut  Adawlut.  Oo- 
veminent  r.Amanut  Sheik  and  others. 
22d  July  1837.  6  N.  A.  Rep.  68.— 
Court  at  large. 

605.  Held,  that  a  Session  Judge  is 
bound  to  pass  sentence  on  a  prisoner 
to  whose  case  the  provisions  of  Sec. 
7.  of  Reg.  XII.  of  1825  are  appli- 
cable,  notwithstanding  a  prisoner  im- 
plicated in  the  same  offence  had  been 
previously  convicted  and  sentenced 
by  the  Nizamut  Adawlut.  Govern- 
ment  v.  Dhunfia  Roy.  9th  March 
1838.  6  N.  A.  Rep.  86.— Court  at 
large. 

606.  The  Session  Judge,  concur- 
ring with  his  law  officer  in  convicting 
the  prisoners  of  culpable  homicide,  is 
not  justified  in  referring  the  trial  to 
the  Nizamut  Adawlut,  because  he 
considers  the  punishment  he  can  award 
insufficient.  The  case  was  sent  back 
under  the  provisions  of  CI.  1.  of  Sec. 
7.  of  Reg.  XII.  of  1825.  Bharam 
Khan  y.Atnanut  Khan  and  others. 


8th  March  1839.    5  N.  A.  Rep.  115. 

— Court  at  large. 

607.  A  case  of  conviction  of  admi- 
nistering intoxicating  drugs,  with  a 
view  to  rob,  is  not  necessanly  refer- 
rible  to  the  Nizamut  Adawlut.  The 
provisions  of  CI.  4.  of  Sec.  8.  of  Reg. 
XVII.  of  1817  are  held  to  be  appli- 
cable  to  cases  of  administering  poison. 
Ticca  Doss  v.  Muddoo  Purrcu  17th 
May  1839.  5  N.  A.  Rep.  121.  — 
Tucker. 

608.  In  a  case  of  culpable  homi- 
cide, in  which  several  prisoners  were 
concerned,  the  Session  Judge  differ- 
ing from  his  law  officer  as  to  the  guilt 
of  only  one  prisoner,  referred  the  case 
against  the  whole  of  them  for  the 
orders  of  the  Nizamut  Adawlut. 
Held,  that  the  Session  Judge  should 
have  passed  sentence  upon  the  pri- 
soners convicted  by  himself^  but  have 
withheld  execution  until  the  receipt 
of  the  Court's  orders  on  the  reference, 
which  ought  to  have  been  made  in 
regard  to  the  single  prisoner,  regard- 
ing whose  guilt  there  was  a  difference 
of  opinion  between  the  Session  Judge 
and  his  law  officer.  The  Court  dis- 
posed of  the  case  of  the  single  pri- 
soner, and  returned  the  trial,  with  in- 
structions to  the  Session  Judge  to 
pass  sentence  on  the  other  prisoners. 
Boolun  Bervah  v.  Buddeenath  Bund 
and  others.  31st  July  1839.  5  N. 
A.  Rep.  139. — Rattray. 

609.  The  Session  Judge,  concur- 
ring with  his  law  officer  in  convicting 
a  prisoner  of  wounding  with  intent  to 
kill,  is  bound,  under  the  provisions  of 
Reg.  XII.  of  1829,  to  pass  sentence, 
leaving  it  to  the  Nizamut  Adawlut  to 
call  for  the  proceedings,  should  they 
consider  the  punishment  inadequate. 
Soorjun  Boss  v.  Telokee.  5th  Oct* 
1840.  5  N.  A.  Rep.  176.— Court  at 
large. 


(d)  Bevision  of,  by  the  Nizamut 
Adawlut. 

610.  In  a  case  of  four  prisoners 
charged  with  Bacoity,  the  second 
Judge    of   the    Nizamut    Adawlut 
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voting  for  the  acquittal  of  three,  and  the 
conviction  of  one;  the  fourth  Judge 
for  the  conviction  of  all ;  the  Officia- 
ting Judge^  differing  from  both  his 
colleagues^  voting  for  the  acquittal  of 
three,  and  the  conviction  of  one  as  a  re- 
ceiver only ;  sentence  was  issued  under 
the  signature  of  the  three  Judges  on 
the  several  prisoners,  conformably  to 
the  majority  of  opinions.  Ramchun- 
der  and  another  v.  Attaboodeen  and 
others.  5th  Sept.  1820.  2  N.  A. 
Rep.  40. — Court  at  large. 

611.  Two  Judges  of  the  Nizamut 
Adawlut,  fully  concurring  in  all 
points  of  a  trial,  are  competent  to 
pass  sentence  at  variance  with  the 
opinion  pronounced  by  two  other 
Judges,  who  differ  from  each  other. 
Orr  Y.Muharim  and  others,  10th 
Dec.  1821.  2  N.  A.  Rep.  121.— 
Court  at  large. 

612.  There  being  only  four  Judges 
present  in  the  Nizamut  Adawlut,  and 
differingin  opinion  as  to  a  criminal  sen- 
tence ;  it  was  held  that  there  is  no  legal 
objection  to  the  exercise  of  his  casting 
voice  on  the  part  of  the  Officiating 
Chief  Judge,  by  a  modification  of  his 
opinion  in  favour  of  the  prisoners. 
Government  v.  Assud  AH  and  ano- 
ther. 26th  April  1825.  2  N.  A. 
Rep.  384. — Court  at  large. 

613.  A  petition  having  been  pre- 
sented to  the  Nizamut  Adawlut  for 
the  release  of  a  prisoner  formerly  sen- 
tenced by  the  Court,  the  majority  of 
the  Judges  held  that  they  haa  no 
power  to  interfere  with  the  sentence, 
on  the  ground  of  their  entertaining  a 
difference  of  opinion  as  to  the  merits 
of  the  case,  or  as  to  the  quantum  of 
the  punishment  awarded.  Mt.  Jy- 
munee  v.  Kumul  Musshalchee.  16th 
Sept.  1826.  2  N.  A.  Rep.  477.  — 
Court  at  large. 

614.  In  the  case  of  two  prisoners, 
there  being  three  Judges  of  the  Niza- 
mut Adawlut  for  the  conviction,  and 
one  for  the  acquittal  of  the  first,  and 
two  for  acquittal,  and  two  for  the 
conviction  of  the  second ;  the  fiflh 
Judge  took  up  the  proceedings  with 
reference  to  the  latter  prisoner  only ; 


and  being  of  opinion  that  he  should 
be  acquitted,  an  order  for  his  release 
was  issued,  and,  in  deference  to  the 
majority,  was  signed  by  two  Judges, 
one  of  whom  had  originally  given 
his  voice  for  conviction.  Government 
V.  Oottum  and  another.     28th  Oct. 

1826.  2  N.  A.  Rep.  483.  —  Court 
at  large. 

615.  In  a  trial  for  mflrder,  in  which 
there  were  two  prisoners,  four  Judges 
of  the  Nizamut  Adawlut  having  given 
their  opinions,  and  there  being  a  dif- 
ference as  to  one  prisoner,  a  fifth 
Judge  took  up  the  case,  and  pro- 
nounced his  opinion  with  reference  to 
that  prisoner  only;  subscribing,  how- 
ever, the  sentence  on  all  the  prisoners 
drawn  out  according  to  the  opinion 
of  the  two  Judges,  with  whom  he 
partially  concurred.  Bhugwan  Das 
V.  Shunher  Das  and  anotfier.  31st 
Oct.  1826.  2  N.  A.  Rep.  485.  — 
Court  at  large. 

616.  In  a  case  of  nine  prisoners, 
the  Court  of  Nizamut  Adawlut  not 
being  able  to  decide  by  a  majority  of 
voices  as  to  the  sentence  to  be  passed 
on  all,  one  of  the  Judges  modified 
his  opinion  by  reducing  the  term  of 
imprisonment  proposed  by  him  to  be 
awarded  to  one  of  the  prisoners,  in 
order  to  admit  of  the  issue,  against 
each  individual,  of  a  sentence  by  a 
majority  of  the  Court.  JRamnarain 
Singh  V.  Dahee  Katchee.    13th  Sept. 

1827.  3  N.  A.  Rep.  76.— Court  at 
large. 

617.  On  the  reference  of  a  case  of 
assault  and  murder,  perpetrated  fif- 
teen years  before,  it  was  discovered 
that  two  prisoners  implicated  in  the 
same  transaction  had,  thirteen  years 
before,  been  regularly  tried,  con- 
victed, and  sentenced  as  for  a  case  of 
simple  affray.  The  Court  of  Niza- 
mut Adawlut  held  that  it  was  not 
expedient  to  direct  their  re-apprehen- 
sion, with  a  view  to  their  being  tried 
and  sentenced  to  a  punishment  con- 
formably to  the  real  merits  of  the 
case.  Nimhey  v.  Puchoreh  Sodah. 
2d  July  1828.  3  N.  A.  Rep.  164.— 
Court  at  large. 
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618.  In  a  case  where  a  prisoner 
had  eyaded  justice  at  the  time  when 
his  accomphces  were  tried,  but,  being 
afterwards  apprehended  and  brought 
to  trial,  circumstances  came  out  which 
induced  the  belief  that  the  offence 
previously  charged  had  been  exagge- 
rated, it  was  decided  that  the  Judge 
of  the  Nizamut  Adawlut,  who  had 
passed  sentenSe  on  the  first  trial,  is 
competent,  with  the  concurrence  of 
his  colleagues,  to  revise  and  modify 
the  order  passed  by  him  without  the 
interference  of  another  Judge.  Oo- 
vemment  v.  Choonee.  27th  Aug. 
1833.  4  N.  A.  Rep.  246.— Court  at 
large. 

619.  It  is  competent  to  the  Niza^ 
mut  Adawlut  to  enhance  the  sentence 
of  the  Sessions  Court,  even  to  death, 
in  cases  in  which  this  penalty  may  be 
legally  inflicted  under  the  Regula- 
tions. Oovemment  t.  Jowahir  and 
others.  15th  Oct.  1835.  6  N.  A. 
Rep.  11. — Court  at  large. 

620.  Imprisonment  in  transporta- 
tion beyond  sea  for  life  was  held  to  be 
a  more  severe  sentence  than  imprison- 
ment for  life  in  the  Allipore  jail,  and 
to  require  two  voices  in  the  Nizamut 
Adawlut  when  the  Session  Judge 
may  recommend  the  latter  sentence. 
Nyne  Koeree  v.  Mamdial  Bhoonia 
and  others,  9th  Jan.  1838.  5  N.  A. 
Rep.  80.— Reid  &  Halhed. 


77.  Tashhir. 
622.  Tathhir  cannot  be  mflicted 
for  any  offence  not  expressly  autho- 
rized by  the  R^ulations.  Mujeem 
Buksh  V.  Tar  Mohummnd.  26th 
March  1811.  1  N.  A.  Rep.  223.— 
Harington  &  Fombelle. 


76.  Trove. 

621.  Under  the  Muhammadan  law, 
a  Multakitf  or  finder,  failing  to  make 
public  advertisement  of  Luktahy  or 
trove  property,  subjects  himself  to 
discretionary  punishment.^  Chundoo 
V.  Slieikh  Moopun  and  others.  15th 
May  1815.  1  N.  A.  Rep.  308.  — 
Fombelle  &  Ker. 


1  Luktah,  or  trove  property,  is  considered 
as  a  trust  in  the  hands  of  the  Multaktt^  or 
finder,  when  he  has  called  persons  to  wit- 
ness "  that  he  takes  such  properly  in  order 
to  preserve  it,  and  that  he  will  now  restore 
it  to  the  proprietor,"  because  this  mode  of 
taking  it  is  authorized  by  law,  and  is  even 
the  most  eligible  conduct— -2  Hed.  264. 


78.  Warrant. 

623.  When  it  shall  incidentally  ap- 
pear to  a  Magistrate  that  there  are 
grounds  for  searching  a  person's 
house  for  stolen  property,  it  is  not 
necessary  that,  previous  to  the  issue 
of  a  search  warrant,  oath  should  be 
made  to  its  containing  stolen  property. 
Ramkishore  Paul  v.  Ram  Singh, 
13th  Sept.  1813.  1  N.  A.  Rep.  273. 
— H.  Colebrooke  &  Fombelle. 

624.  It  is  provided  by  CI.  4.  of 
Sec.  11.  of  Reg.  I.  of  1811  that 
search  warrants  for  the  recovery  of 
stolen  property  shall  not  be  issued, 
unless  the  complainant  or  informer 
shall  make  oath,  or  subscribe  a  so- 
lemn declaration,  that  a  robbery  has 
been  actually  committed,  and  that  he 
has  a  reasonable  cause  to  suspect  that 
the  effects  stolen  are  lodged  in  such  a 
house  or  place,  or  unless  it  shall  ap- 
pear incidentally  from  any  proceeding 
holden  by  a  Ma^trate  mat  stolen 
property  is  there  deposited.     lb. 

625.  Sec.  4.  of  Reg.  IX.  of  1807 
expressly  authorizes  the  issue  of  a 
warrant  to  apprehend  persons  charged 
with  serious  offences,  upon  credible 
information,  without  written  com- 
plaint or  deposition  upon  oath.  G(h 
vemment  v.  Beaufort  and  others. 
7th  Aug.  1813.  1  N.  A.  Rep.  277.— 
H.  Colebrooke,  Fombelle,  &  Stuart 

626.  A  warrant  of  release  should 
always  follow  an  acquittal,  even 
though  the  prisoner  may  have  been 
previously  convicted  on  another 
charge.  Anundee  Singh  ▼.  Kunkia 
Singh  and  otfi^ers.  16th  Feb.  1820. 
2  N.  A.  Rep.  10. — Leycester. 


79.  Wounding. 
627.  The  prisoner  was  convicted 
of  wounding  the  prosecutor  with  a 
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sword ;  and  sentenoed,  under  Sec.  4. 
of  R^.  XVII.  of  1817;  in  opposition 
to  the  Fvtroa  which  acquitted  him  on 
the  ground  of  there  being  but  one  eye- 
witness (besides  the  prosecutor)  to 
the  charge.  Sentence,  imprisonment 
for  seven  years.  Casheeram  v.  Chun- 
deedeen.  6th  March  1823.  2  N.  A. 
Rep.  239.— C.  Smith  k  J.  Shakespear. 

628.  In  a  case  of  a  prisoner  com- 
mitted for  trial  on  a  charge  of  "  se- 
verely wounding/'  the  Court  of  Niza- 
mut  Adawlut  held  that  it  was  not 
competent  to  the  Commissioner  to 
convict  and  sentence  him  for  the  more 
serious  offence  of  "  wounding  with 
intent  to  murder."  But  being  of  opi- 
nion that  the  prisoner  ought  to  have 
been  committed  on  the  latter  charge, 
they  annulled  the  former  commitment 
and  the  proceedings  on  the  trial ;  and 
ordered  nim  to  be  tried  de  novo  for 
the  graver  offence  of  *^  wounding  with 
intent  to  murder.'^  The  prisoner  was 
accordingly  re-tried,  and  sentenced  by 
the  Commissioner  to  fourteen  years' 
imprisonment,  under  CI.  3.  of  Sec.  2. 
of  Reg.  XII.  of  1829.  The  Court, 
deeming  the  prisoner  convicted  of  de- 
liberate intent  to  commit  murder,  an- 
nulled the  sentence  as  inadequate, 
and  sentenced  him  to  be  imprisoned 
fop  life.  Oovemment  v.  Harrochurir 
der  Chuckerbutty.  20th  July  1831. 
4  N.  A.  Rep.  69.  — Tumbull  &  H. 
Shakespear. 

629.  The  prisoner  having  been 
convicted  by  the  Commissioner  of 
wounding  with  intent  to  kill,  and 
sentenced  to  imprisonment  for  four- 
teen years,  the  M'izamut  Adawlut,  on 
a  revision  of  the  proceedings,  deemed 
the  sentence  inadequate,  and  sen- 
tenced the  prisoner  to  imprisonment 
for  life.  Mt,  Ooohee  Mareen  v. 
Bungsee  Haree.  26th  Aug.  1831. 
4  N.  A.  Rep.  81.— Ross  &  H.  Shake- 
spear. 

630.  The  Futma  of  the  law  officers 
found  that  the  prisoner  wounded  the 
prosecutor,  with  intent  to  kill,  while 
m  the  act  of  adultery  with  the  pri- 
soner's vrife,  but  declared  the  prisoner 
entitled  to  his  release.    The  Commis- 


sioner was  of  opinion,  that  as  the  pri- 
soner lay  in  wait  for  the  parties  with 
a  deadly  weapon,  with  a  deliberate 
intention  to  destroy  the  prosecutor, 
he  was  deserving  of  punishment. 
But  the  Court,  concurring  with  the 
law  officers,  released  the  prisoner. 
Ramchand  v.  Kumal  Bctgdee,  10th 
Nov.  1831.  4  N.  A.  Rep.  98.  — 
Sealy  &  Rattray.        « 

631.  In  a  similar  case,  the  Court 
deemed  a  sentence  of  imprisonment 
for  seven  years  inadequate,  and  sen- 
tenced the  prisoner  to  imprisonment 
for  life.  Mt,  Sukkoo  v.  Baboo  Ram, 
13th  Oct.  1832.  4  N.  A.  Rep.  175. 
— Rattray  &  H.  Shakespear. 


80.  Young  Persons,  offences  com- 
mitted by. 

632.  A  boy  of  twelve  years  of  age, 
was  convicted  of  the  murder  of  a  child 
of  five  years  for  its  ornaments ;  but  in 
consideration  of  his  not  having  at- 
tained the  age  of  maturity  when  he 
committed  the  crime,  he  was,  in  con- 
formity with  the  FutTva,  sentenced  to 
thirty  lashes  and  imprisonment  for 
five  years.  Seedhoo  v.  Roopa,  18th 
June  1807.  1  N.  A.  Rep.  148.  — 
Harington  &  Fombelle. 

633.  The  principal  evidence  against 
the  prisoner,  a  boy  of  twelve  or  thir- 
teen years  of  age,  who  was  arrai^ed 
for  the  murder,  for  the  sake  of  the 
ornaments,  of  one  of  his  companions, 
a  few  years  younger  than  himself, 
being  furnished  bv  his  own  voluntaiy 
confession,  that  evidence  was  declared, 
by  the  law  officer,  to  be  insufficient 
by  reason  of  his  non-aee.  But  this 
doctrine  was  overruled  by  the  Court, 
and  the  prisoner  declared  fully  con- 
victed ;  and  there  appearing  no  other 
circumstance  than  his  minority  in  his 
favour  to  render  him  a  proper  obfect 
of  mercy,  and  it  being  proved  that  he 
was  doli  capax  when  ne  committed 
the  crime,  he  was  sentenced  to  impri- 
sonment in  transportation  for  life. 
Mt,  Sahibkoonnmr  v.  Sudasookh, 
20th  Jan.  1820.  2  N.  A.  Rep.  2. 
— Fendall  &  Goad. 
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634.  The  prisoner  was  charged 
with  cutting  on  the  menibruvi  virile 
of  the  prosecutor.  The  law  officer  of 
the  Nizamut  Adawlut  acquitted  the 
prisoner  in  consequence  of  the  Ihrda 
of  the  prosecutor,  and  the  non-age  of 
the  prisoner ;  the  wilful  act  of  a  per- 
son supposed  to  be  ki  her  non-age 
being,  in  the  Muhammadan  law,  con- 
sidered to  b»  (Khatda)  accidental. 
The  Court  of  Nizamut  Adawlut  did 
not  concur  in  the  JFutwa,  but  judged 
themselves  incompetent,  under  the 
existing  Regulations,  to  punish,  and 
therefore  released  the  prisoner.*  Juftee 
Mam  V.  Ji/e  Munnee.  20th  July  1820. 

2  N.  A,  Rep.  29.--C.  Smith  &  Goad. 

635.  The  prisoner,  a  youth,  was 
punished,  on  conviction  of  carnally 
knowing  a  girl  aged  eight  years,  at 
which  age  her  consent  was  immate- 
rial, with  fifteen  rattans  and  six 
months'  imprisonment.  Mirooa  v. 
Lidlooa.  10th  AprU  1826.  2  N.  A. 
Rep.  452.— C.  Smith  &  Sealy. 

636.  A  boy  only  ten  years  old 
being  convicted  by  the  Futwa  of  rape 
on  a  girl  only  three  years  old,  the 
Court  of  Nizamut  Adawlut  viewed  it 
as  an  attempt  only,  and  punished  it, 
as  a  misdemeanour,  with  one  year's 
imprisonment.  Kureem  Noorhaf  v. 
Meeun  Noorhaf.     14th  Nov.  1827. 

3  N.  A.  Rep.  87. — Leycester  &  Dorin. 


*^^^^^^^S^^S^%<'^^^'^^^^t^ 


CULPABLE  HOMICIDE.— See 
Criminal  Law,  182, 183. 


CURATOR. 

1.  To  justify  the  appointment  of  a 
curator  of  the  estate  and  effects  of  a 
deceased  under  Act  XIX.  of  1841, 
the  affidavit  must  satisfy  the  Court 
that  the  possession  is  wrongful,  and 
not  merely  disputed.  In  the  goods  of 
Ilurrokistno  Paul.  24th  Oct.  1842. 
1  Fulton,  83.  In  the  goods  of  Sree- 
mntty  Okilmoney  Dossee.  7th  Nov. 
1842.     1  Fulton,  90. 

2.  To  justify  the  appointment  of  a 
curator,  it  must  be  shewn  on  the  affi- 

*  Such  cases  have  been  provided  for  by 
Sec.3.  ofReg.  IV.  of  1822. 


davits  that  there  is  danger  of  waste 
or  misappropriation  of  the  property; 
and  such  danger  will  not  be  inferred 
merely  from  a  dispute  as  to  the  suc- 
cession. In  tJie  goods  of  Shaik  Na- 
Moo.  24th  July  1844.   1  Fulton,  483. 

CUSTOM  &  PRESCRIPTION. 


I.  Validity  and  Operation  ge- 
nerally, 1 
II.  As  TO  Zamindars,  6. 
III.  Inheritance    by   Custom.  — 
See  Inheritance,  199  et  seq., 
307  et  seq. 


I.  Validity  and  Operation  gene. 

RALLY. 

1.  The  proprietary  dues  levied  on 
iron  ore  manufactured  do  not  neces- 
sarily helong  to  the  proprietor  of  the 
soil,  if  it  should  have  been  the  usage 
to  consider  such  property  as  distinct 
from  the  soil.  Gooroopershad  jBose 
and  others  v.  Bisnoochum  Heyra. 
31st  July  1811.  1  S.  D.  A.  Rep. 
337.--Harington  &  Stuart 

2.  A  person  settling  in  a  foreis^n 
district  shall  not  be  deprived  of  t£e 
benefit  of  the  laws  of  his  native  dis- 
trict, provided  he  adhere  to  its  cus- 
toms and  usages.  Grungadutt  Jha  v. 
Sreenaraen  JUai  and  another.  24th 
April  1812.  2  S.  D.  A.  Rep.  11.— 
Harington  &  Stuart  Rutcheputty 
Dutt  Jha  and  others  v.  Rajunder 
Narain  Mae  and  another.  12th 
Feb.  1839.  2  Moore  Ind.  App.  132. 
Many  Pudmavati  v.  Baboo  boolar 
Sing  and  others.  30th  June  1847. 
MS.  Notes  of  P.  C.  Cases. 

3.  The  office  of  Mohant  having 
been  by  usage  elective,  such  usage 
must  be  preferred  to  any  other  mode 
of  succession ;  nor  can  any  relinquish- 
ment or  devise  in  favour  of  another 
person  operate  further  than  as  a  no- 
mination, which,  to  avail,  most  be 
confirmed  by  the  usual  mode  of  elec» 
tion.  Narain  Bas  v.  Bindrabin  Das. 
10th  May  1815.  2  S.  D.  A.  Rep. 
151 . — Harington  &  Recs. 

4.  A  custom  recommended  bv  uti- 
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Viijf  though  not  prescrihed  by  the 
Regulationsy  should  be  respected  as  a 
law.  Vencata  Narsinha  Naidoo  and 
another  v.  Panoomurtee  Letchemputy 
Slmstrooloo.  Case  2  of  1819.  1 
Mad.  Dec.  219. — Harris  &  Cherry. 

5.  Family  usage  may  be  a  valid 
plea  against  the  operation  of  general 
lawy  but  must  be  established  by  clear 
and  positive  proof.  Mdja  Baidya- 
nand  Sinah  v.  Mudranand  Singh. 
25th  April  1832.  6  S.  D.  A.  Rep. 
198.— Walpole. 


II.  As  TO  ZahIndars. 

6.  Held,  that  in  accordance  with  the 
local  usage,  the  lands  of  the  Zaminddri 
of  Tipperah  are  indiyisible,  as  being  an 
estate  of  the  nature  contemplated  by 
Reg.  X.  of  1800.  JRamgunga  Deo 
T.  Doorgamunee  Johraj,  24th  March 
1809.  1  S.  D.  A.  Rep.  270.— Ha- 
rington  &  Fombelle.  Maharajah 
Kishen  Kishore  3Ianick  v.  3ft.  Hur- 
ree  Mala.  28th  March  1837.  6  S. 
D.  A.  Rep.  155. — C.  Smith,  Brad- 
don,  &  Harding.  Same  v.  Itanee 
Kotee  Luhliee  Debhea.  4th  May 
1837.  6  S.  D.  A.  Rep.  167.— Brad- 
don  &  Harding. 

7.  And  that  such  lands  by  the  local 
usage  are  unalienable  by  the  reignins 
Rdjah  for  a  period  extending  beyond 
the  term  of  his  own  life.  Maharajah 
Kiahen  Kishore  Manick  v.  Mt.Hur- 
ree  Mala.  28th  March  1837.  6  S. 
D.  A.  Rep.  155.— C.  Smith,  Brad- 
don,  k,  Harding.  Same  y.  Itanee 
Kotee  Luhhee  Debhea.  4th  May 
1837.  6  S.  D.  A.  Rep.  157.— Brad- 
don  &  Harding. 

8.  A  Zaminddr  resisted  a  claim 
set  up  by  certain  firewood  merchants 
to  the  privilege  of  cutting  firewood 
in  the  jungles  of  his  Zaminddri  with- 
out paying  any  consideration  to  him. 
It  was  not  pretended  that  any  exac- 
tion had  been  made  by  the  Govern- 
ment previously  to  the  permanent  set- 
tlement. Held,  that,  by  the  perma- 
nent settlement,  the  Government  trans- 
ferred to  Zaminddr s  (with  certain 
specified  exceptions)  the  proprietary 


right  exercised  by  itself;  and  that  all 
usages  which  are  not  specially  abro- 

fated  by  the  Regulations  must  be 
eld  to  be  confirmed;  and  if,  pre- 
viously to  the  introduction  of  the  per- 
manent settlement,  no  payment  was 
exacted  by  the  Government,  none 
could  be  exaoted  by  the  Zaminddr. 

Zaminddr    of  Devee    v.    . 

Case  18  of  1812.      l#Mad.  Dec.  70. 
— Scott,  Greenway,  &  Stratton. 

9.  An  action  by  a  Zaminddr  for 
resumption  of  a  Jdgir  was  decided 
in  his  favour,  it  being  proved  that  the 
Jdgir  was  conferred  in  lieu  of  ser- 
vice, and  that  it  had  been  the  prac- 
tice for  the  Zaminddr  to  resume  such 
grants  on  the  death  of  the  Jdgirddr 
without  lineal  descendants.  Thakoo- 
rain  Mt.  Moopnath  Konwur  v.  Ma-' 
harajah  Jtiggunath  Sahee  Deo.  3d 
Dec.  1836.  6  S.  D.  A.  Rep.  133.— 
Monev. 

10.  By  the  family  usage  of  the  Za- 
minddrs  of  Pachete,  the  successor  to 
the  Raj  has  full  power  to  annul, 
cancel,  alter,  modify,  or  confirm,  the 
arrangements  of  his  predecessor,  and 
such  usage  supersedes  the  ordinary 
rules  of  inheritance.  Maharajah 
Gurunarain  Deo  v.  Unund  Lai  Singh. 
24th  Feb.  1840.  6  S.  D.  A.  Rep. 
282. — Rattray  &  Lee  Warner. 

CUSTOMS.— See  Dues  and  Du- 
ties, passim. 


^y^y^^t^^^Tt^^^^^s^^^^^-^^ 


CUSTOM-HOUSE  OFFICER. 

1.  It  was  held  that  the  right  of  de- 
tention of  goods  at  the  custom-house 
till  the  duties  could  be  ascertained, 
and  till  payment  of  the  proper  duties, 
is  necessarily  implied  in  the  Stat.  53d 
Geo.  III.  c.  165.  ss.  98—100.  Bud- 
den  Soorye  and  another  v.  Sir  O. 
D'Oyhy.  5th  Feb.  1819.  East's 
Notes,  Case  98. 


.^^^^^^H/S^iA^^W^^i^h^^^i^ 


DACOITY.— See  Criminal  Law, 
184  et  seq.y  274.  279.  324. 


.^(/vrs^V^i'VN-W^XN'*  V   »V"V» 


192 
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DAKHILAH.  —  See  Damages,  3, 

4.6. 


^^^k^M^^^M^V^^M^^^RNtf^Mtfta 


DAMAGES, 


I.  In  thb  Supreme  Courts. 

1.  Generally f  1.* 

2.  For  Libel  and  Slander. — 

See  X)BFAMATIOKy  1,  2. 

3.  Assessment  of, — See  Prac- 
tice, 59  et  seq. 

II.  In  the  Courts  of  the  Honour- 
able Company. 

1.  Generally  J  3. 

2.  For  loss  of  Ca^* — iSfeeCAST, 
poMim. 

8.  For  Libel  and  Slander.  — 
See  Defamation,  3  et  sea. 

4.  Action  for  Damages. — See 
Action,  50 ;  Defamation, 
8  et  seq. 


i^hA^^«^AiAM^«^^^«^^^^S^^ 


I.  In  the  Supreme  Courts. 


1.  OeneraUy. 

1.  It  appeared  that  where  the  plaint 
did  not  allege  any  particular  kind  of 
"  rupees"  in  laying  the  damages,  the 
damages  might  be  given  in  Sicca 
rupees  when  those  were  the  currency 
of  the  country.'  Ramder  Mitter  v. 
NunduloU  Mitter.  16th  July  1779. 
Mor.  237. 

2.  Per  Ryan,  C.  J. — ^The  measure 
of  damages  in  an  action  for  non-ac- 
ceptance of  goods  is  the  difference 
between  the  price  at  which  the  goods 
were  sold  and  the  market  price  at  the 
time  the  contract  was  broken.  Where 
no  evidence  of  this  has  been  given  at 
the  trial,  the  Court  will  reduce  the 
verdict  to  nominal  damages,  but  with- 
out costs.     Bullub  Doss  V. . 

11th  July  1839.   BarwelFs  Notes,  86. 


^»»^^^^»^^^S^^^^^rf^>^^l»i 


*  Company's  rupees  are  now  the  currency 
of  the  country. — Mor. 


II.  In  the  Courts  of  the  Honour- 
able Company. 

1.  Generally. 

3.  In  a  suit  by  a  dependent  To- 
lookddr  against  a  Zaminddr  for  da- 
mages, for  having  refused  him  Ddkh- 
ilahSf  or  receipts,  on  his  payment  of 
several  years'  rent,  the  Zillah  Court, 
under  the  provisions  of  Sec.  63.  of 
Reg.  VIII.  of  1793,.  adjudged  to  the 
plamtiff  damages  equal  to  double  the 
amount  paid ;  but  this  judgment  was 
reversed  by  the  Sudaer  Dewanny 
Adawlut,  on  the  ground  that  the 
plaintiff  demanded  receipts  for  an 
Istimrdriy  or  fixed  rent,  without  any 
title  on  his  part  to  a  fixed  rent  being 
proved  or  appearing  probable;  and 
that,  therefore,  the .  Zaminddrs  were 
justified  in  refusing  receipts  as  for  a 
fixed  rent ;  and  that  having  so  done, 
they  were  not  liable  to  the  penalty 
specified  in  Sec*  63^  of  Reg.  YIII.  of 
1793.  Lala  Gobind  Lai  v.  Srina- 
rain  Mai  and  another.  Slst  July 
1810.  1  S.  D.  A.  Rep.  304.— Fom- 
belle  &  Stuart 

4.  The  plaintiffs  sued  as  dependent 
Talookddrs,  to  obtain  from  the  Za- 
minddr receipts  for  rent  paid  by  them. 
The  2jaminddr  was  willing  to  grant 
receipts  to  the  plaintiffs  as  Ijarakr 
ddrSy  but  not  as  Talookddrs.  The 
Courts,  on  the  proof  that  the  plain- 
tiffs were  Talookddrs,  decreed  that 
the  2kiminddr  should  grant  them  re- 
ceipts as  such;  but  the  cause  of  the 
refusal  to  grant  receipts  bein^  a  dis* 
pute  concerning  the  tenure,  we  pro- 
visions of  CI.  1.  of  Sec.  63.  of  Keg. 
VIII.  of  1793  were  not  consider^ 
applicable  to  the  case.^    8heonarai» 


<  The  clause  referred  to  directs  the  land- 
holders aod  their  agents  to  give  receipts 
for  all  sums  received  hj  them ;  and  ados, 
"  any  person  to  whom  a  receipt  may  be  re^ 
fused,  on  his  establishing  the  same  in  the 
Dewanny  Adawlut  of  the  Zillah,  shall  be 
entitled  to  damages  from  the  party  who  re- 
ceived his  rent  or  revenue,  and  refused  the 
receipts,  equal  to  double  the  amount  paid 
by  him." 
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Chowdry  and  otiiers  y.KoTf^lahaunt 
Gosam  and  others.  25th  Jan.  1817. 
2  S.  D.  A.  Rep.  221.— Ker  &  Os- 
wald. 

5.  Damages  were  awarded  to  a 
debtor  because  his  creditor  had  stop- 
ped him  in  the  high  road  whilst  pro- 
ceeding from  one  town  to  another, 
and  subjected  him  to  duress.  Seh" 
ckur  Joita  v.  Jeta  Jeevun,  23d 
March  1819.  1  Borr.  436.— Homer 
&  Sutherland. 

6.  Under  Sec.  63.  of  Reg.  VIII. 
of  1793  A  hrought  an  action  against 
B  for  having  refused  to  give  him 
Ddkhilaks  for  rent  paid.  The  suit 
was  dismissed  with  costs^  because  no 
dishonest  intention  was  proved  against 
B,  and  because  A  haa  not  brought 
the  suit  within  one  year  from  the  date 
on  which  the  action  originated.  Ram 
Narain  Mookei'gee  v.  Stnnboo  Chun- 
der  Mookergee.  14th  April  1835. 
6  S.  D.  A.  Rep.  26.— H.  Shakespear. 

7.  Damages  for  striking  a  high 
priest  of  the  Parsis  in  the  face  were 
decreed  to  be  paid  by  the  offender. 
The  damages  were  laid  at  Rs.  800 ; 
bat  because  of  the  poverty  of  the  of- 
fender, and  the  heavy  costs,  it  was 
held  that  he  should  pay  damages  Rs. 
25,  and  the  costs  in  both  Courts. 
Dmtoor  Dada  Bhaee  Roostumjee  v. 
AndJiaroo  Khoorskedjee  Ruttunjee. 
18th  July  1822.  2  Borr.  333.— 
Romer,  Sutherland,  &  Barnard. 

7  a.  A  Zaminddr  cannot  arbitra- 
rily dispose  of  the  persons  or  property 
of  hL<  servants  without  having  re- 
course to  the  prescribed  legal  process, 
even  though  he  have  a  just  demand 
against  them  for  frauds  and  embez- 
zlements committed  in  discharge  of 
the  trusts  confided  to  them ;  and  he 
18  liable  for  damages  for  any  such 
unlawful  restraint  of  their  persons,  or 
disposition  of  their  property.^  Aroo- 
vela  Roodrapak  Naidoo  and  another 
V.  Rajah  Damerla  Coamara  Pedda 
Vencatapah  Naidoo  Bahadoor,  Case 


1  This  decision  was  affirmed  on  appeal  to 
the  Judicial  Committee  of  the  Privy  Coan- 
cil  on  the  llth  of  August  1B41. 

Vol.  I. 


11   of  1824.     1  Mad.  Dec.  471 

Grant,  Cochrane,  &  Oliver. 

8.  The  plaintiff  suing  to  recover  a 
sum  of  money  taken  from  him  under 
an  award,  the  Zillah  Judge  decreed 
the  sum  claimed,  and  damages  and 
costs,  under  Sec.  6.  of  Reg.  XXVIII. 
of  1803,  which  the  plaintiff  had  not 
sued  for.  This  part  of  the  decree 
was  reversed,  and  costs  made  payable 
by  the  losing  party,  oflly  on  tne  sum 
originally  sued  for.  Ram  Pershad 
Avustee  v.  Udaroo.    12th  Dec.  1827. 

4  S.  D.  A.  Rep.  293.— C.  Smith  & 
Sealy. 

9.  A,  an  officer  of  police,  illegally, 
though  for  a  short  time,  arrested  B, 
and  offered  to  strike  him.  On  ^'s 
suit  for  damages,  laid  at  Rs.  10,000, 
the  Court  awarded  Rs.  100,  and  a 
rateable  share  of  costs,  the  plaintiff 
having  made  an  excessive  claim  in 
order  to  oppress  the  defendant  with 
costs.  Manir  Ud  Din  v.  Jai  San- 
har  Sandial.     27th   August  1832. 

5  S.  D.  A.  Rep.  229. — Shakespear 

6  Walpole. 

10.  A  sued  to  recover  a  given  sum 
as  profits  of  a  defined  quantity  of 
land.  The  decree  of  a  Lower  Court, 
awarding  a  less  sum,  arbitrarily  taken 
as  damages,  was  affirmed  in  the  Sud- 
der  Dewanny  Adawlut.  Brij  Ndth 
Bdbu  V.  Raghu  Ndth  Ojha.  30th 
August  1832.  6  S.  D.  A.  Rep.  231. 
— H.  Shakespear. 

11.  Damages  were  awarded  on  the 
suit  of  the  plaintiff  against  a  police 
Ddroghahy  for  the  illegal  search  of 
the  plaintiff's  house  in  a  case  of  theft, 
the  Ddroghah  having  instituted  such 
search  under  a  verbal  order  given  by 
a  Magistrate,  in  consequence  of  infor- 
mation afforded  by  himself,  and  such 
information  being  without  sufficient 
foundation;  the  search,  moreover, 
having  been  conducted  with  circum- 
stances of  considerable  aggravation. 
Munneeooddeen  Darogah  v.  Hurree 
Pershad  Mundul  20th  Aug.  1835. 
6  S.  D.  A.  Rep.  39. — Robertson. 

12.  In  an  action  for  damages  pre- 
ferred by  an  uncovenanted  judicial 
officer  against  a  pai'ty  w<ho  had  charged 
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him  with  corruption  in  the  discharge 
of  his  official  duty,  the  Sudder  De- 
wanny  Adawlut  confirmed  the  judg- 
meut  of  the  Lower  Court,  which 
awarded  to  the  plaintiff  damages  to 
the  amount  of  Rs.  1000.^  Bhyruh 
Chunder  Bhow  v.  Thomas.  4th  Aug. 
1836.  6  8.  D.  A.  Rep.  97.— Stock- 
well,  Braddon,  &  BaiVell. 

13.  Held,  that  a  civil  suit  for  da- 
mages is  the  dhly  means  hy  which  a 
Kdziy  under  Reg.  III.  of  1808,  can 
exclude  others  from  performing  the 
duties  of  that  officer.  Anon,  27th 
April  1837.  Campb.  Reg.  189,  note. 
(Fouj.  Ad.) 

14.  The  plaintiff  having  agreed  to 
receive  a  fixed  sum  from  the  defen- 
dant as  damages  for  an  assault  and 
false  imprisonment,  which  sum  the 
defendant  failed  to  pay,  the  plaintiff 
sued  for  damages  in  excess  of  the 
amount  agreed  upon  between  the  par- 
ties. Held,  that,  under  the  circum- 
stances, the  plaintiff  was  entitled  to 
the  amount  which  he  had  originally 
consented  to  receive,  together  with 
all  costs  of  suit.  Muthoomath  Mul- 
lick  V.  Marsliall  Colh/er.  31st  Dec. 
1839.  6  S.  D.  A.  Rep.  275.— Rat- 
tray &  Lee  Warner. 

15.  It  having  been  proved  that  one 
of  the  defendants,  a  Zaviinddrj  had 
instigated  a  riotous  attack  on  the  Za- 
minddrt  kacKhari  of  the  plaintiff,  the 
Court,  on  the  suit  of  the  latter,  award- 
ed to  him  the  value  of  the  property 
plundered,  and  a  reasonable  sum  as 
damages.  Mt.  Sidhuree  Dehea  and 
others  v.  Wise,    30th  Nov.  1843.     7 


I  In  this  case  Mr.  Halhed  considered  the 
plaintiff  as  not  entitled  to  any  damages,  as 
"  he  had  not  in  any  way  been  a  sufferer  by 
the  charge  preferred  against  him,"  the 
charge  having  been  shewn  to  be  utterly 
false;  but  the  other  Judges  concurred  in 
thinking  that  it  could  not  be  said  that  a 
man  had  not  been  a  sufferer  by  a  charge  of 
bribery,  merely  because  the  charge  was 
not  proved,  and  that  he  had  not  lost  his  si- 
tuation by  reason  of  it ;  and  that  his  having 
been  subjected  to  the  inquiry,  the  stigma 
upon  his  character  until  cleared,  and  the 
anxiety  Df  mind,  clearly  entitled  him  to 
damages. 


S.  D.  A.  Rep.  136.— Tucker,  Reid, 

&  Barlow. 


DARPATNIDAR.— See  LandTb- 
NURES,  28,  32a,  326. 


DATTAKA.— See  Adoption,  ;?a*- 
sim, — Inheritance  22,  et  $eq. 

DEATH,  PROOF  OF.— See  Evi- 
dence, 8,  et  seq.  20.  87. 

DEBT. 

I.  In  the  Supreme  Courts,  1. 

II.  In  the  Courts  of  the  Honour- 

able Company,  5. 

III.  Liability  op  a  Hindu  Widow 
FOR  her  Husband's  debts. — 
See  Hindu  Widow,  33  et  seq. 

I.  In  the  Supreme  Courts. 

1.  A  debt  due  for  money  advanced 
on  a  deed  of  partnership  under  seal 
is  only  a  simple  contract  debt,  because 
no  sum  certain  was  mentioned  in  the 
deed,  but  the  sum  due  was  matter  of 
account.  In  the  goods  of  JPearock. 
Hyde's  Notes,  12th  Nov.  1781. 
Mor.  6. 

2.  Process  may  be  issned  for  a 
debt  contracted  in  the  towns  of  Cal- 
cutta or  Bombdy  when  the  contractor 
has  left  such  towns.  Killican  t.  Jng^ 
gernauth  Dutt,  Hyde's  Notes.  27th 
Jan.  1777.  Mor.  119.  Madoo 
Wissenauth  v.  BaUoo  Chunnassett} 
30th  Jan.  1818.     Mor.  149. 

3.  Per  Anstruther,  R. — Lands  and 
houses  are  responsible  for  the  simple 
contract  debts  of  the  deceased  owners. 
Doe  dent,  de  Silveira  v.  Salvador 
Bernardo  Texeira,  Perry's  Notes. 
Case  1. 

4.  Per  East,  C.  J. — Land,  though 
real  property  in  its  nature  and  tenure, 
is  made  subject  to  debts  in  the  hands 
of  British,  Hindu,  or  Musulrodn  sub- 


In  the  Recorder's  Court,  Bombay. 
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jects ;  in  the  hands  of  the  two  latter 
hj  their  general  codes ;  in  the  hands 
of  the  British  subjects,  by  the  terms 
or  construction  of  the  Charter,  and  of 
the  Acts  auxiliary  to  it.  Joseph  v. 
Ronald.    1  Moore  Ind.  App.  327. 


II.  In  the  Courts  of  the  Honour- 
able Company. 

5.  The  original  amount  of  a  loan 
is  not  forfeited  by  a  stipulation  for 
illegal  interest ;  nor  is  a  bond  taken 
through  adjustment  of  a  debt,  bearing 
sttch  interest,  held  to  be  an  attempt 
to  elude  the  Regulations,  and  obtain 
interest  upon  interest,  which  would 
involve  forfeiture  of  the  principal. 
Rai  Balgovind  v.  Sheikh  Gkolam 
All  24th  June  1805.  1  S.  D.  A. 
Rep.  98.  —  H.  Colebrooke  &  Fom- 
belle. 

6.  Acquittances  of  a  debt,  granted 
conditionally,  are  of  no  avail  if  the 
condition  be  not  fulfilled.  Raja  Jy- 
porhas  Sing  v.  Jog  Mai  Sahoo, 
10th  Sept-  1811.  1  S.  D.  A.  Rep. 
343. — Harington  &  Fombelle. 

7.  Part  of  a  debt  having  been  real- 
ized by  process  of  the  Supreme 
Court,  and  the  action  there  having 
been  discontinued,  it  is  still  compe- 
tent to  the  claimant  to  sue  for  the  re- 
mainder in  a  Provincial  Court,  though 
the  claim  to  be  reimbursed  the  costs 
of  suit  incurred  in  the  former  Court 
will  be  rejected.  Munoher  Lai  v. 
Ramnarain  Ghose.  16th  Jan.  1821. 
3  8.  D.  A.  Rep.  66.— C.  Smith. 


DEBTOR  AND  CREDITOR. 

I.  Hindu  Law. 
1.  Generally ,  1. 

'  2.  Liability  of  a  Widow  for 
Debts.  —  See  Hindu  Wi- 
dow, 83  et  seq. 

II.    MUHAHHADAN  LaW,  7. 

III.  In  the  Supreme  Courts,  9. 

IV.  In  the  Courts  of  the  Honour- 

able Company. 

1.  Generally^  13. 


2.  Liability  of  Partners.— See 
Partner,  5  et  seq. 


I.  Hindu  Law. 


\,  fienerally. 

1.  A  Hindu  possessing  himself  of 
the  land  of  his  father  is  bound  to  pay 
his  debts.^  Jamoonah  Raur  v.  Mad- 
den Day  and  another.  20th  Jan. 
1785.  Hyde's  Notes.  8m.  R.  143. 
Banarassy  Ghose  v.  Ramtonoo  Dutt 
and  others.  20th  Nov.  1788.  Chamb. 
Notes.     Sm.  R.  144. 

2.  A  son  was  declared  not  to  be 
liable  for  certain  debts  or  engage- 
ments of  his  father,  among  which  was 
that  of  giving  money,  or  agreeing  to 
^ve  money,  in  consideration  of  receiv- 
mg  a  girl  from  her  family  to  be  mar- 
ried to  his  son,  which  came  under  the 
denomination  of  Shulk,  and  was  for- 
bidden by  the  law.  Keshow  Rao 
Diwakur  v.  Naro  Junardhun  Pa^ 
tunkur.  16th  March  1822.  2  Borr. 
194. — Romer,  Sutherland,  &  Iron- 
side. 

3.  The  sons  of  a  Hindu  (taken  in 
execution  of  a  decree,  and  dying  in 
gaol)  were  held  to  be  liable  for  their 
lather's  debts  in  property,  but  not  in 
person.  Manukchund  Purhhoo  v. 
Deohristn  Tooljaram.  24th  June 
1824.  Sd.  Rep.  9.— Romer,  Suther- 
land, and  Ironside. 

4.  And  it  was  held,  that  although 
it  is  incumbent  upon  every  Hindu  to 
pay,  when  he  may  be  able,  the  debts 
of  his  father,  with  interest,  and  those 
of  his    grandfather,  without*,  even 

'  Menu,  B.  viii.  v.  159.  166.  1  Coleb. 
Dig.  26S,  et  seq.  Macn.  Cons.  H.  L.  398. 
1  Macn.  Princ.  H.  L.  127.  274.  2  Do.  276. 
1  Sir.  H.  L.  166,  et  seq.    2  Do.  274. 

2  This  is  according  to  the  Mitacshara.  1 
Coleb.  Dig.  270.  )  Str.  H.  L.  167.  2  Do. 
274 — ^279.  By  the  law  of  Bengal  the  son  is 
under  no  legal  responsibility,  independent 
of  assets.  1  Coleb.  Dig.  256,  note.  320.  1 
Str.  H.  L.  167.  1  Macn.  Princ.  H.  L.  127. 
where  Sir  W.  Macnaghten  extends  the  lia- 
bility of  the  descendants  to  the  great  grand- 
son, should  there  be  assets.     But  it  is  ex- 
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should  he  not  hare  inherited  any  as- 
sets from  them  ;  yet,  at  the  same  time, 
it  is  incumbent  upon  the  creditors  to 
leave  him  at  liberty  until  he  shall  have 
acquired  a  sufficient  sum  for  the  pay- 
ment thereof.  Hurree  Kussun  v. 
Buncfwr,  25th  Oct.  1811.  Sei. 
Rep.  10.— Crow,  Day,  &  Romer. 

5.  A  creditor  is  bound  by  the  Hindu 
law  first  to  ^tablish  his  demand 
against  the  original  debtor  before  he 
can  come  upon  the  security  for  that 
debtor  to  pay  the  debt.  And  where 
the  appellant  claimed  against  a  widow, 
to  enforce  payment  of  a  security  en- 
tered into  by  her  late  husband  for  a 
third  person  to  the  appellant,  he  was 
nonsuited.  Bhaee  Shah  Keshoor  v. 
Rqjkoonrvur.  6th  Nov.  1812.  1 
Borr.  93.— Sir  E.  Nepean,  Brown, 
Elphinston,  &  Bell. 

6.  Money  having  been  borrowed 
to  discharge  arrears  of  government 
revenue  by  a  person  erroneously  re- 
gistered as  proprietor  of  an  estate, 
the  rightful  proprietor,  on  coming  into 
possession,  will  be  held  liable  for  the 
debt.  Oopee  Churun  Burral  v.  Mt. 
Imkhee  Tuhwuree  Dihia,  5th  June 
1821.    3  S.  D.  A.  Rep.  93.— Goad. 

II.    MUHAMMADAN  LaW. 

7.  By  the  Muhammadan  law,  the 
heir  of  a  deceased  Musulman  is  liable 
to  pay  the  debts  of  the  deceased  to 
the  extent  of  the  assets  to  which  he 
may  have  succeeded ;  but  is  not  bound 
to  pay  the  whole  of  his  debts.^  Mt, 
Pootee  Begurriy  Applicant.  17th 
June  1840.  1  Sev.  Cases,  57.  — 
Reid. 

8.  Debts,  which  must  be  satisfied 
before  legacies  and  claims  of  inheri- 
tance, lie  onlv  against  the  estate  of 
the  deceased  debtor,     lb. 


pressly  stated  in  1  Coleb.  Dig.  266.  that  the 
payment  by  the  great  grandson  is  i  urely 
optional. 

'  1  Macn.  Princ.  M.  L.  72.  For  the  law  of 
debtor  and  creditor,  according  to  the  Inid- 
miyah  doctrine,  see  Baillie,  Dig.  M.  L.  265 
€t  geq. 


III.  In  the  Scpremb  Courts. 

9.  A  bond  creditor  petitioning  for 
administration  will  be  preferred  to  a 
greater  creditor  whose  debt  was  on 
simple  contract.  In  the  goods  of 
Peacock.  Hyde's  Notes.  12th  Nov. 
1781.  Mor.  6.  In  the  goods  of  Kd- 
lican.     1st  Term  1786.     Mor.'lO. 

10.  In  the  same  manner  a  judg- 
ment creditor  will  be  preferred  to  a 
bond  creditor.  But  among  creditors 
of  equal  degree,  the  magnitude  of  the 
debt  determines  this  preference.  In 
the  goods  of  Lovejoy.  Chamb. 
Notes.     31st  Oct.  1787.     Mor.  12. 

11.  Where  a  fund  was  settled  on 
the  children  of  a  marriage,  and  one 
of  the  children  afterwards  married  a 
man  who  did  not  reduce  the  fund  into 
his  possession  during  her  life;  and 
after  her  death,  leaving  a  daughter, 
he  took  out  administration  to  his  said 
wife ;  and,  after  conti-acting  debts,  ap- 
plied, with  his  daughter,  to  have  the 
whole  fund  which  had  been  the 
settled  portion  of  the  daughter  set- 
tled upon  the  daughter,  he  waiving 
all  claim  thereto ;  the  Court  held 
that  his  creditors  had  also  an  equity 
in  his  equitable  claim  on  the  fand, 
and  therefore  decreed  that  the  fund 
should  be  divided  between  the  credi- 
tors and  the  daughter.  Sukies  v. 
Sukies.  28th  Jan.  18ia  2  East's 
Notes.     Case  42. 

12.  Where  a  bill  was  filed  bv  a 
creditor  against  an  executor,  for  an 
account,  &c.,  on  behalf  of  himself 
and  such  other  creditors  as  should 
come  in  and  contribute  to  the  ex- 
pense ;  it  was  held,  that  though  he 
should  prove  his  debt  before  the  Mas- 
ter, and  obtain  a  decree  for  the  same, 
yet  he  should  not  have  priority  over 
other  creditors  who  had  come  in. un- 
der the  decree.  Dingwall  v.  Altx- 
ander.  12th  Nov.  1818.  3  East's 
Notes.    Case  87. 

IV.  In  the  Courts   of  the  Ho- 
nourable Company. 


1.  Generally. 
13.  A  person  having  taken  a  lease 
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of  a  village  for  twenty-one  years  from 
the  proprietors  of  the  village,  in  order 
to  repay  himself  a  debt  due  from 
them,  was,  afler  a  time,  ejected  by 
them,  and  claimed  a  right  of  occupa- 
tion during  the  remainder  of  the  term. 
But  it  having  been  proved  that  the 
lessee  of  the  village  liftd  sufficiently 
remunerated  himself  during  his  actual 
enjoyment  of  the  village,  the  Court 
dismissed  his  claim.  Veesajee  Oopal- 
jee  Jala  v.  Bawa]ee  Bulyajee  and 
others,  2d  Sept.  1814,  lBorr.99.— 
Sir  E.  Nepean,  Brown,  &  Elphinston. 

14.  Pai-sis  were  held  not  to  be 
liable  for  a  father's  debts,  unless  they 
received  his  property,  as  they  are  en- 
titled by  the  Regulations,  and  parti- 
cularly by  Sec.  42.  of  Reg.  III.  of 
1800,  to  the  benefits  of  the  English 
law.*  Lulloo  Dliaee  Girdhurdass  v. 
Sorahjee  and  another.  2d  Sept.  1814. 
1  Borr.  121.— Sir  E.  Nepean,  Brown, 
Elphinston,  &c  Bell. 

15.  A  debt  is  contracted  by  By  the 
mother  of  ^.  A  enters  into  a  written 
agreement  to  discharge  it  out  of  a 
pension  granted  to  him  by  the  Ho- 
nourable "Company,  which  pension  he 
mortgages  as  security.  He  dies  with- 
out paying  the  deb;t,  or  any  part  gf  it, 
and  before  it  or  any  part  of  it  be- 
comes due.  The  pension  is  continued 
by  the  Company  to  C,  D,  and  E,  the 
sons  and  widow  of  -^  :  it  did  not  ap- 
pear that  Cy  -D,  and  E  inherited  any 
property  either  from  A  or  JB.  The 
Court  considered  the  question  to  be 
such  as,  by  Sec.  16.  of  Reg-  III.  of 
1802,*  does  not  require  a  reference  to 
their  law  officers,  but  such  as  com- 


>  The  application  of  this  law  in  the  pre- 
sent case  appears  to  be  erroneous,  as  the 
Regulation  refers  only  to  criminal  cases, 
and  the  Section  referred  to  merely  provides 
for  a  reference  to  the  Governor  in  Council 
when  the  Court  or  Magistrate  "feels  at  a 
loss  on  the  proper  application  of  the  English 
law  in  the  instance  of  the  trials  of  Chris- 
tians or  Parsis."  There  is  nothing  explicit 
in  the  Regulations  on  the  subject, — Borr. 
This  Regulation  was  rescinded  by  Sec.  2.  of 
Beg.  I.  of  1827. 

2  This  Section  has  been  extended  by  Sec. 
2.  of  Beg.  III.  of  1328. 


mon  equity  might  determine  without 
infringing  any  particular  law ;  and  it 
was  held,  that,  as  the  Honourable 
Company  granted  the  pension  first  to 
A,  and  afterwards  to  his  widow  and 
sons,  it  may  have  been  chiefly  his 
property  during  his  life,  but  certainly 
was  exclusively  theirs  after  his  death : 
at  his  death,  the  property  out  of 
which  the  debt  was  to  be  paid  ceased 
to  form  any  part  of  his  estate.  C,  2>, 
and  E  were  also  held  not  to  be  re- 
sponsible, out  of  property  acquired 
by  themselves,  for  a  debt  which  they 
neither  contracted  nor  engaged  to 
pay ;  and  moreover,  that  the  pension 
alone,  having  been  mortgaged  for  the 
debt,  no  other  property  of  A,  pos- 
sessed by  him,  or  inherited  from  him 
by  C,  Z>,  and  E,  could  have  been  re- 
sponsible for  it,  either  during  his  life 
or  after  his  death.  Shureef  Ahniud 
V.  Fakeer  Sahib  and  another.  Case 
4  6f  1821.  1  Mad.  Dec.  280.— Har- 
ris &  Graeme. 

16.  A  restriction  in  an  ex  parte 
decree,  confining  execution  to  the 
property  of  the  absent  debtor,  was  set 
aside  by  the  Superior  Court,  no  caase 
appearing,  under  the  circumstances, 
for  waiTanting  execution  only  against 
his  property;  and  the  debtor  was 
made  liable,  both  in  person  and  pro- 
perty, for  the  amount  of  the  decree  of 
the  Zillah  Court,  and  its  costs,  toge- 
ther with  half  those  in  the  Superior 
Court.  Mihh'wanjee  and  anotlier  v. 
Luhmeeram  Goolabraee,  6th  Sept, 
1821.  2  Borr.  136.— Elphinston  k 
Ironside. 

17.  An  arbitrary  deduction  from  a 
creditor's  bill  was  held  not  binding 
on  the  creditor  without  his  consent. 
Dada  Dliaee  Ruttunjee  v.  Nimmo, 
12th  March  1822.  2  Borr.  339.— Ro- 
mer  &  Ironside. 

18.  A  creditor  is  not  at  liberty  to 
charge  interest  by  the  custom  of  Surat 
until  two  months  after  delivery  of  the 
goods,  whether  interest  were  agreed 
for  or  not ;  and  if  the  goods  are  paid 
for  within  that  time,  a  charge  for  in- 
terest will  not  be  allowed.     lb, 

19.  Where  a  person  became  secu- 
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rity  for  a  debtor  to  his  creditor,  and 
the  creditor  executed  a  decree  against 
both  by  imprisoning  the  debtor  alone; 
it  was  held  that  the  creditor  was  en- 
titled, under  Sec.  26.  of  Reg.  V.  of 
1820,^  to  full  interest  on  all  sums  re- 
coverable under  the  decree,  affirmed, 
as  this  was,  on  the  appeal,  until  sa- 
tisfaction of  his  decree.  DkooUvbh 
Mooljee  v.  RtLgJioonath  Kulyan.  23d 
Jan.  1823.  2  Borr.  399.— Romer, 
Sutherland,  &  Ironside. 

20.  It  was  held,  reversing  the  de- 
cree of  the  Zillah  Judge  (W.  Jones), 
that  a  person  cannot  recover  from 
another  a  sum  due  by  a  third  for 
whom  he  had  become  verbally  re- 
sponsible. Bheekareedass  Udekurm 
and  others  v.  Doolubh  Nurheeram. 
27th  Jan.  1823.  Sel.  Rep.  15.  — 
Romer,  Sutherland,  &;  Ironside. 

21.  A  Muhhidr  ndinehy  or  power 
of  attorney,  accepted  by  a  creditor 
from  his  debtor  for  the  collection*  of 
outstanding  debts  to  a  certain  amount, 
was  held  to  be  a  complete  acquittance 
for  that  amount  of  his  claims  against 
the  debtor ;  but  of  such  assigned  debts 
some  privately  collected  by  the  debtor 
were  decreed  to  the  cred  itor.  Brijbhoo" 
kuriY.Lala.  8th  May  1823.  2  Borr. 
487. — Romer,  Sutherland,  &  Ironside. 

22.  A  and  B  filed  -a  suit  in  the 
Zillah  Court  against  C  and  D  for  the 
recovery  of  cei'tain  outstanding  ba- 
lances, which  was  dismissed  with 
costs.  On  appeal,  and  whilst  such 
appeal  was  pending,  C  acknowledged 
and  liquidated  his  share  of  the  balance 
sued  for.  Held,  that  the  acknowledg- 
ment given  by  C  cannot  be  look^ 
upon  as  proof  of  liability  on  the  part 
of  D.  Lola  Gopal  Narain  and  ano- 
ther V.  Ajooba  Singh,  11th  Aug. 
1835.  6  S.  D.  A.  Hep.  38.— Rattray 
&  Stockwell. 

DECENNIAL  SETTLEMENT.— 

See  Assessment,  14;  Forcible 
Dispossession,  4;  Lease,19;  Ma- 
LiKANAH,  4;  Settlement,  10. 12. 
14, 15. 


DECLARATION.— See  Pleading, 

2  et  seq. 


.^  ^    ^  0%^  •*  «.—    - 


DECREE. 


»  Rescinded  by  Sec.  1.  of  Eeg.  I.  of  1827. 


I.  In  the  Supreme  Courts.— See 
Practice,  161, 162. 

II.  In  the  CoukTs  of  the  Honour- 

able Company. 

1.  Reversal  of— See  Pbacticb, 
263  et  seq, 

2.  Interest  on. — See  Interest, 
38  et  seq. 

3.  In  Criminal  Cases. — See  Cri- 

minal  Law,  187. 

DEED. 

I.  HiNDif  Law. 

1.  Construction  ^  Operation^  1. 

2.  Fraudulent  and  Void,  3. 

3.  Deed  of  Compromise.  —  See 

Compromise,  3,  4.  9. 

4.  Deed  of  Gift.— See  Gift,  21 

et  seq. 

II.    MUHAMMADAN  LaW. 

1.  Construction  ^  Operatixm,^. 

2.  Fraudulent  and  Void,  10. 

3.  Deed  of  Compromise.  —  See 

Compromise,  7. 

4.  Deed  of  Gift.—See  Gift,  63 

et  seq. 

5.  Marriage  Settlement.  —  See 

Gift,  78;    Husband  and 
Wife,  39  et  seq. 

III.  In  the  Supreme  Courts,  15. 

IV.  In   the  Courts  of  the  Ho- 

nourable Company. 

1.  Execution,lS. 

2.  Canstru^tion^  Operaiion,20. 

3.  Fraudulent  and  Void,  23. 

4.  Registration,  29. 

5.  Stamps  on  Deeds,  30. 

6.  Deed  of  Compromise.  —  See 

Compromise  passim. 

7.  Deed  of  Partnership.  —  See 
Partner,  passim. 

I.  Hindu  Law. 


1.  Construction  and  Operation, 
1.  A  Hindu,  having  no  son,  exe- 
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cutes  a  deed^  whereby  he  grants  to 
his  senior  widow  all  his  acquired 
property,  in  the  event  of  no  son  being 
born;  but  otherwise,  to  such  son. 
Held,  that  no  son  being  bom,  the  wi- 
dow takes  th'e  estate  under  the  deed, 
with  power  to  alienate  it^  Kishen 
Govmd  y.LadJiee  Mohun  Thakoor, 
30th  Aug.  1819.     2  S.  D.  A.  Rep. 

2.  The  widow  and  great  nephews, 
by  the  mother's  side,  of  a  deceased 
Hindu,  having  agreed  to  a  certain  di- 
vision of  his  property,  and  signed  an 
Ikhtiydr  ndmeh  to  tnat  effect,  the  wi- 
dow havine  previously  executed  a 
deed  of  gilt  disposing  of  the  whole 
property ;  it  was  held  that  such  Ikh- 
Hyar  ndmeh  annulled  the  deed  of 
gift,  the  later  being  the  only  valid 
document  of  the  two.  Mt  Umroot 
V.  Ktdyandas.  5th  July  1820.  1 
Borr.  284.  —  Elphinston,  Colville, 
Bell,  &  Prendergast 


2.  Fraudulent  and  Void, 

3.  In  a  suit  by  a  Hindu  widow 
against  the  brothers  of  her  husband, 
who  died  childless,  to  which  the  de- 
fendants pleaded  a  conveyance  from 
the  brother  to  them,  executed  during 
mortal  sickness  four  days  before  he 
died,  it  was  held  that  the  only  ques- 
tion was,  whether,  in  point  of  fact,  he 
was  in  sound  mind  at  the  time ;  and 
the  deed  was  rejected  on  failure  of 
proof  to  this  point.  Judgment  went 
in  favour  of  the  widow  as  heir  to  the 
estate  of  her  husband,  revertible  at 
her  death  to  the  husband's  next  heirs.^ 


*  3  Ooleb.  Dig.  576.  A  widow  has  no 
power  to  alienate  land  given  to  her  by  her 
husband.    2  Macn.  Princ.  H.  L.  123. 

2  2  Coleb.  Dig.  \H\  et  9eq,  Macn.  Cons. 
H.  L.  402.  1  Macn.  Princ.  H.  L.  125,  126. 
2  Do.  218,  219.  246.  It  has  been  laid  down 
as  a  general  principle  by  Colebrooke,  that, 
"By  the  Hindu  law,  a  gift  or  gratuitous 
contract,  made  by  a  person  afflicted  with  an 
incurable  distemper,  is  void.  His  equani- 
mity being  disturbed,  he  does  not  possess 
the  self-controul  requisite  to  a  valid  act  and 
legal  dispmal  of  his  property."  It  follows, 
that,  to  uphold  a  gift  made  on  a  deathbed, 
there  should  be  the  clearest  proof  of  sound 


jRadliamunee  Dibeh  v.  Shamchunder 
and  another,  27th  Sept.  1804.  1 
S.  D.  A.  Rep.  85.  —  H.  Colebrooke 
&  Harington. 

4.  Where  a  Hindu  woman  had 
executed  a  deed  alienating  lands,  and 
it  appeared  that  her  signature  had 
been  obtained  by  fraud  or  other  un- 
due means ;  and  it  was  also  proved, 
that  very  soon  after  the  execution  of 
the  deed  she  had  protested  against  it, 
as  having  been  fraudulently  imposed 
upon  her ;  it  was  held  that  such  deed 
was  void,  on  the  gi'ound  that  the  deed 
was  not  what  the  subscribing  party 
had  intended,  or  had  agi'ced  to  sign  ; 
and  costs  were  eiven  against  the  par- 
ties who  had  obtained  possession  of 
the  lands  under  the  deed,  and  they 
were  ordered  to  account  for  the  pro- 
fits of  the  lands  during  their  illegal 
possession.^  Shunkur  JDutt  Ojha  and 
another  v.  Mt.  Sonaen  Ojhaen,  July 
1806.  1  S.  D.  A.  Rep.  147.  —  Ha- 
rington &  Fombelle. 

o.  A  Niyamrpatray  or  declaratory 
deed,  executed  by  a  Hindu  widow, 
reciting  that  she  had  adopted  a  son 
under  authority  from  her  husband, 
and  declaring  that  the  estate  was  to 
remain  with  her  during  her  life,  and 
to  go  to  the  adopted  son  at  her  death, 
is  of  no  avail  in  law  as  regards  the 
widow's  claim  to  retain  possession; 
for  immediately  on  the  adoption  of 
a  son  by  the  widow,  under  due  autho- 
rity, the  estate  to  which  she  succeeded, 
in  default  of  male  issue,  becomes  the 
property  of  the  son  adopted.  Mt, 
Soluhhna  v.  Ramdolal  Pande  and 
others,  27th  May  1811.  1  S.  D. 
A.  Rep.  324. — Harin^on. 

6  a,  But  she  may  nold  the  estate 
as  trustee  for  her  adopted  son,  and 
may  carry  on  a  suit  in  her  own  name 
for  a  partition  of  the  property  as  the 
guardian  of  such  son,  though  the  pro- 
perty is  vested  in  him.  Dhurm  Das 
Pandey  and  othei's   v.  3It,  Sliama 


disposing  mind,  to  repel  any  presumption 
which  might  exist  to  the  contrary.— Sir  W. 
H.  Macn. 
J  1  Macn.  Princ.  H.  L.  124. 
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Soondri   Dibiah.       8th   Dec.  1843. 
3  Moore  Ind.  App.  229. 

6.  A  Hismk  ndmehy  or  deed  of  par- 
tition, made  by  a  Hindti  father,  in 
which  he  allots  to  his  bods  portions  of 
his  estate,  moveable  and  immoveable, 
ancestral  and  acquired,  but  which 
disposition  was  not  earned  into  effect 
during  his  lifetime,  is  not  binding  on 
his  sons  after  hk  death.  Bhowanny- 
chum  Bunkoojea  v.  The  heirs  of 
Ramkaunt  Bunhoojea.  27th  Dec. 
1816.  2  S.  D.  A.  Rep.  202.  —  Ha- 
rington. 

7.  An  Ihrdr  ndmeh,  executed  by 
a  Hindu  in  favour  of  his  mother,  for 
her  maintenance,  on  condition  of  her 
binding  herself  not  to  alienate  it,  but 
to  leave  it  to  his  son  on  her  death, 
was  held  not  to  terminate  his  right  in 
the  soil,  or  its  profits  after  her 
death  ;  nor  does  it  tnen  originate  such 
right  in  his  son,  because  the  right 
vested  in  the  mother  by  the  Ikrdr 
ndmeh  only  extended  to  the  enjoy- 
ment of  the  profits  of  the  soil,  and 
that  during  her  life,  and  never  to  pos- 
session of  the  soil,  or  to  dispossd  of 
the  profits  thereof  after  her  death ; 
and  because  an  Ikrdr  ndmeky  such 
as  was  executed  in  the  present  in- 
stance, is  not  one  of  the  modes  of 
alienation  of  property  recognized  by 
the  Shastras,  and  therefore  creates  no 
title.  Kumla  Kaunt  Chukerhutty 
V.  Oooroo  Oovind  Chowdree  and 
others.  20th  Jan.  1829,  4  8.  D.  A. 
Rep.  322. — Leycester. 

II.    MUHAHMADAN  LaW. 


1.  Construction  and  Operation. 

8.  Where  a  Muhammadan  granted 
property  by  deed  to  the  widow  of  his 
late  father,  who  sold  it  to  a  third 
person,  the  sale  was  held  to  be  valid 
(although  the  deed  was  not  in  the  re- 
gular form  of  a  Htbeh  ndmeh)y  as  it 
contained  the  words  dddeh  shudy  "  it 
was  given  (by  me).'*  Moohummud 
Umeer  Khan  v,  Jumadar  Bucha 
Bhaee.  9th  Jan.  1822.  2Borr.l79. 
— Romer. 


9.  A  deed  of  gift,  for  a  considera- 
tion bond  fidey  executed  by  a  trader 
to  his  wife,  such  trader  not  being 
shewn  to  be  in  debt  at  the  time,  or 
that  he  executed  it  in  contemplation 
of  insolvency,  is  good  against  subse- 
quent dispositions  of  the  property. 
Such  a  deed  will,  by  the  Muhamma- 
dan law,  be  construed  according  to 
the  rules  affecting  the  laws  of  sale; 
and  the  validity  ef  a  sale  is  derived, 
not  from  the  seizin,  but  from  the  con- 
tract.^ JDoe  dem.  Ramtonoo  Moo- 
herjee  v.  Bihee  Junut.  Ist  Term 
1843.    1  Fulton,  152. 


2.  Fraudulent  and  Void. 

10.  Semble,  A  deed,  termed  a  deed 
of  Bay-hilrwafdy  executed  on  land  for 
a  sum  of  money,  in  favour  of  a  person 
through  whom,  not  from  whom,  the 
money  was  boiTowed,  is  not  valid  in 
Muhammadan  law.^  Beebee  Jugtm 
V.  Bakir  Ali  and  others.  7th  May 
1804.  1  S.  A.  Rep.  78.—  H.  Cole- 
brooke  &  Harington. 

11.  Deeds  of  release  founded  on  an 
invalid  deed  of  assignment  were  held 
not  to  be  binding.  Mt.  Khanum 
Jan  V.  Mt.  Jan  Beebee.  13th  Feb. 
1827.  4  S.  D.  A.  Rep.  210.— Ley- 
cester &  Doring. 

12.  A  deed  containing  a  provision 
contrary  to  an  express  ordinance  of 
the  Muhammadan  law  is  void  and 
ineffectual  under  such  law.  Muham- 
7nud  Yakub  v.  Wajid  un  Nissa.  28th 
Jan.  1833.  5  8.  D.  A.  Rep.  262.— 
Rattray  &  Walpole. 

13.  A  Rdzi  ndnieh  and  admission 
of  the  plaintiff's  claim,  executed  by 
Jier  aunt,  turning  on  a  deed  of  her 
grandfather  which  had  been  declared 
invalid,  was  held  to  be  inoperative. 
^Ib. 

14.  Aj  a  Musulmdn,  by  a  deed. 


'  Macn.   Princ.  M.   L.  52.  par.  15.  167. 
Case  3.     221.  Case  16. 

"^  On  the  subject  of  sale,  with  an  option  of 
rescission  within  a  limited  time,  or  Bay-bU- 
waf&y  considered  as  a  mortgage,  which  sonoe 
deem  lawful  and  others  not>  see  2  Hed. 
381. 
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asfflgned  to  bis  wife  B^  in  satiBfaction 
of  her  dower,  whatever  Zaminddri 
properties  and  personal  effects  he 
owned  and  held.  Held,  that  the 
quantity  of  the  consideration  being 
undefined  and  unknown,  the  deed 
was  inoperative  and  illegal,  so  that 
the  dotal  obligation  remained  in  force 
against  the  husband.'  Aiman  Bihi 
V.  Ibrafiim  Khan.  9th  May  1833. 
5  8.  D.  A.  Rep.  304.  — Harwell  & 
.  Walpole. 

III.  In  the  Supreme  Courts. 

• 

15.  Deeds  purporting  to  be  final 
will  not  be  set  aside  on  suggestions  of 
fraud,  or  of  an  improper  advantage 
taken  ;  nor  will  they  be  construed  as 
having  been  meant  to  be  provisional 
only,  unless  upon  strong  and  unex- 
ceptionable evidence.  Shaick  Beval- 
jee  V.  Mauri/  Chitty.  7th  Aug. 
1809.    2  8tr.23. 

16.  A  deed  coming  out  of  the 
hands  of  the  party  who  claims  an  in- 
terest under  it,  after  notice  to  produce 
it,  need  not  be  proved  by  the  sub- 
scribing witness.  Kissenchunder 
Chnnd  V.  Munnee  Maur,  31st  Mar. 
1816.    East's  Notes.     Case  33. 

17.  Where  a  defendant  had  pleaded 
a  release,  the  Court  compelled  him, 
on  oyer,  to  furnish  the  names  of  the 
attesting  witnesses,  as  well  as  the 
other  parts  of  the  deed.  Dhinnomo- 
ney  Dahee  v.  Muddoosoodun  Sandwl. 
lith  April  1839.  Clarke's  Notes, 
125. 


IV,  In  thbCourts  OF  THE  Honour- 
able Company 


1.  Execution. 

18.  The  validity  of  a  deed  was  up- 
held, to  which  a  surreptitious  addi- 
tion, purporting  that  it  was  void,  had 
been  made  by  the  subscribing  party ; 
it  appearing  from  the  evidence  of  the 
subscribing  witnesses  that  the  latter, 


at  the  time  of  executing  the  paper, 
had  declared  it  to  be  binding  as  well 
as  voluntary  on  his  part,  and  that  the 
word  declaring  it  to  be  void  was  not 
observed  by  them  on  the  paper  when 
they  attested  it,*  Pudum  Naik  Rat  v. 
Ranee  Jude^ree.  2d  May  1806. 
1  S.D.A.Rep.l32.— H,  Colebrooke 
&  Fombelle. 

19.  A  deed  of  salg  witnessed  by 
only  one  person,  whose  interests  it 
materially  affected,  and  wanting  the 
usual  requisites  of  boundaries  and  in- 
different witnesses,  was  declared  to  be 
an  informal  document,  and  invalid. 
Lar  Baee  v.  Ichharam  GopaU  27th 
June  1822,  2  Borr.  309.— Romer, 
Sutherland,  &  Ironside. 


'  3  Hed.  293.    MacD.  Princ.   M.  L.  50. 
par.  6.  199.    Case  3. 


2.  Constimction  and  Operation. 

20.  A  and  B  laid  claim  to  certain 
landed  property  in  the  Hydur  Poora. 
Ay  in  support'  of  his  title,  exhibited  a 
deed  of  sale,  by  which  he  held  pro- 
perty in  the  Hydur  and  Sulabut  Poo- 
ras,  containing,  however,  no  such  mi- 
nute description  as  to  identify  the 
ground  litigated  ;  whereas  2^'s  title 
arose  out  of  a  deed  of  gift  granted 
many  years  previously  by  the  then 
Nuwab  of  Surat  to  the  ancestors  of 
C,  acknowledged  by  the  adjacent 
householders ;  and  upon  a  mortgage 
bond  executed  by  C,  and  duly  regis- 
tered, by  which,  as  clearly  appeared 
from  a  description  therein  of  it,  the 
piece  of  ground  was  conveyed  to  jB, 
and  this  bond  was  authenticated  by 
the  seal  of  A*s  father,  who  would  not, 
by  such  an  act,  have  recognized  the 
title  of  (7,  had  he  had  any  claim 
to  the  property.  The  Court,  consi- 
dering these  deeds  as  valid,  decreed, 
that  as  the  piece  of  ground  in  dispute 

2  The  artifice  practised  by  the  defendant 
(and  appellant),  who  privately  added  to  his 
signature  a  short  declaration  of  the  inva- 
lidity of  the  document,  did  not  avail  against 
the  evidence  of  his  acknowledgment  His 
signature  to  the  document  was  taken  hy  all 
the  Courts  in  the  sense  in  which  it  was  un- 
derstood by  the  other  party  and  witnesses, 
and  in  which  he  gave  it  to  be  understood  at 
the  time  of  his  affixing  it 
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was  originally  transferred  in  gift  by  a 
Nuwab  of  Surat  to  the  ancestor  of  C, 
vrho  mortgaged  it  to  By  the  land 
should  belong  to  B.  Meer  Wulee- 
ood-deen  Hoossain  v.  Ntkalchund 
Bhaee  Shah.  15th  Nov.  1820.  1 
Borr.  273.  —  Hon.  M.  Elphinstone, 
Belly  &  Prendergast.  • 

21.  A  deed  of  sale  of  a  house^ 
whether  collusive  or  not  on  the  part 
of  the  vendor,  is  binding;  as,  if  it  were 
fraudulent,  he  could  not  be  allowed 
the  benefit  of  his  own  wrong.  JRo- 
jaram  Keshowram  v.  Khoohchund 
Moolchund.  6  Feb.  1821.  2  Borr. 
13. — Elphinston. 

22.  Where  the  date  of  a  certain 
instrument  appeared  stated  according 
to  the  Samvat  era,  as  far  as  regarded 
the  day  of  the  month,  whilst  the  year 
mentioned  was  the  Fasli  year,  and 
consequently  the  English  date  of  the 
sale  of  the  stamped  paper  being  then 
ostensibly  a  day  posterior  to  the  en- 
grossment of  the  instrument,  it  would 
therefore  be  rendered  invalid.  The 
Court,  seeing  reason  to  presume  that 
the  person  who  engrossed  the  docu- 
ment intended  to  msert  the  Samvat 
instead  of  the  F'a^li  year,  and  having 
found  that  such  an  alteration  would 
render  the  dates  of  the  instrument 
correct ;  and  moreover  the  evidence 
of  its  execution  appearing  to  be  satis- 
factory, declared  such  instrumeht  to 
be  valid.  AgiindRaee  v.  Rughoo- 
nath  Sahyr.  14th  July  1835.  6  S. 
D.  A.  Rep.  32.— Rattray. 


3.  Fraudulent  and  Void. 

23.  Where  parties  had  been  tried 
and  acquitted  in  the  Court  of  Circuit  of 
a  charge  of  forging  a  certain  instru- 
ment, the  Court  observed  that  it  did  not 
follow  from  such  acquittal  that  the 
deed  was  genuine ;  but  it  appearing, 
so  far  as  tne  evidence  taken  on  such 
trial  was  before  the  Court,  that  the 
prosecutor  had  failed  to  prove  the 
forgery  of  the  deed,  and  the  further 
evidence  subsequently  produced  in 
the  Civil  Court  to  this  point  being 
equally  unsatisfactory,  the  Court  de- 


cided that  the  insti-ument  was  valid. 
TaUoory  Javikaraudoo  Y.Vassereddy 
Vencatadry  Naid,  Case  7  of  1811. 
1  Mad.  Dec.  41.— Scott  &  Green- 
way. 

24.  A  deed  executed  by  Ay  by 
which  he  bound  himself  to  grant  to 
B  certain  land  so  soon  as  he,  A, 
should  succeed  to  a  certain  Zamiu' 
ddri  and  which  deed  was  sold  by  B 
to  Cy  an  European,  was  held  not  to 
be  sustainable  as  a  ground  for  reco> 
vering  such  land  by  (7,  the  Regular 
tions  prohibiting  a  Zaminddr  from 
making  such  a  grant,  and  Europeans 
being  disqualified  from  holding  lands 
beyond  the  limits  of  the  jurisdiction 
of  the  Supreme  Court  at  Madras 
without  the  sanction  of  the  Governor 
in  Council.  Rajah  Vencata  Ber- 
mai  Rauze  v.  Abbot  and  tmother. 
Case  16  of  1812.  1  Mad.  Dec.  66. 
— Scott,  Greenway  &  Stratton. 

25.  A  claim  to  certain  villages 
made  by  A  against  B  and  the  heirs 
of  C,  was  adjudged  in  favour  o£A,  it 
appearing  that  the  claim  of  B  and  C 
to  the  lands  in  question  rested  on 
deeds  of  sale  whicn  were  held  to  be 
illegal,  inasmuch  as  they  were  in  vio- 
lation of  Sec.  3.  of  Reg.  XXXVIII  of 
1793,  which  prohibits  Europeans 
from  holding  land  without  the  sanc- 
tion of  the  Governor-General  in 
Council,  and  were  also  not  suffi- 
ciently distinct  to  give  a  title  to  the 
villages  in  question.  *  Fairlie  and 
others  V.  Malieh  Ram  Chomdry. 
18th  Jan.  1819.  2  S.  D.  A.  Rep. 
285.— Blunt. 

26.  Ay  by  a  deed  of  agreement,  ac- 
knowledged the  receipt  of  a  sum  of 
money  from  B,  and  promised  to  re- 
ay  the  same.    A  pleaded  that  B 
ad  not  paid  him  the  money,  and  a 

counter  deed,  by  which  B  agreed  to 
perform  certain  conditions  previously 
to  becoming  entitled  to  receive  the 
money ;  but  its  execution  being  denied 
by  some  of  A'b  witnesses,  and  the 
first  deed  being  confessedly  executed, 
and  not  taking  notice  of  any  counter 
deed ;  it  was  neld  that  B  was  enti- 
tled to  recover  the  money  on  the  oti- 


I 


[DEED.— DEFAMATION.] 


203 


ginal  agreement ;  as,  if  ^  had  not  re- 
ceived the  money,  he  ought  not  to 
have  given  the  acknowledgment; 
and  if  he  had,  at  the  same  time,  en- 
tered into  a  counter  aCTeement  the 
conditions  should  have  Been  specified 
iu  the  first  deed.  OoUapooay  Sas- 
triah  V.  Madahooshee  Mamanooja- 
charloo.  Case  12  of  1821.  1  Mad. 
Dec.  310. — Harris  &  Gowan. 

27.  Where  a  deed  had  been  de- 
clared inadmissible  by  a  Zillah  de- 
cree, from  which  an  appeal  was  pre- 
ferred, but  subsequently  withdrawn  by 
Rdzi  ndmekf  it  was  held  that  the 
production  of  such  decree  is  not  suf- 
ficient to  preclude  inquiry  into  the 
authenticity  of  the  deed  in  a  subse- 
quent suit.  Debnath  Mujmooadar  y. 
Kulienpershatid  Ooseen,  14th  Jan. 
1823.  3  S.  D.  A.  Rep.  200.— Goad 
&  Dorin. 

28.  A  sued  S  to  recover  certain 
lands  which  he  alleged  B  had  relin- 
quished by  deed  in  his  favour,  in  lieu 
of  a  monthly  stipend  of  Rs.  50.  S 
repelled  the  action  as  an  attempt  to 
defraud  her  of  her  property.  The 
Zillah  Judge  dismissed  the  claim  on 
defect  of  proof.  A  appealed  to  the 
Sudder  Dewanny  Adawlut,  which 
affirmed  this  decision,  because  B  had 
not  been  maide  a  party  in  writing  to 
the  deed  of  relinquishment,  the  omis- 
sion of  which  had  rendered  it  inope- 
rative and  void.  Mirza  LateefHo- 
sain  V.  Ozeeroon  Nissa  Begum  and 
others,  26th  Jan.  1842.  1  Sev. 
Cases  133.— Dick. 


part  only  was  written  on  stamped  paper, 
the  remainder  being  on  plain  paper, 
unstamped.  Mt  Ladlee  v.  Suyud 
Ohoolam  Shujaut  and  others,  8th 
Mar.  1824.  2  Borr.  479.— Romer, 
Sutherland,  k,  Ironside. 


■  "V^Vr"  /N^^^'-— ^^^.lr»^»^^*w    ^"ta 


DEFAMATION. 


I.  In  the  Supreme  Courts,  1. 

II.  In  the  Courts  of  the  Honour- 

able Company. 

1.  Generally y  3. 

2.  Publication,  6, 

3.  Action  for  Defamation,  7. 


^>_    ^     KJ^ 


4.  Registration, 

29.  Semble,  A  registered  deed  has 
no  priority  over  a  previous  unregis- 
tered deed,  if  the  vendee  of  the  second 
knew  of  such  prior  deed.  Prannath 
Chaudhari  v.  Chandramani  Devi, 
25th  Sept.  1833.  5  S.  D.  A.  Rep. 
328.— Braddon. 


I.  In  the  Supreme  Courts. 

1.  It  was  held  that  a  letter  address- 
ed to  Govfemment  complaining  of  an 
alleged  grievance,  apparently  true, 
and  praying  redress,  and  written 
bond  fide,  though  containing  inju- 
rious imputations  on  the  plaintiff 
which  he  might  not  deserve,  is  not 
the  subject  mat'ter  of  an  action,  the 
circumstances  rebutting  the  presump- 
tion of  malice.  Hayes  Y,  Gh'aham,  29th 
Jan.  1818.     East's  Notes.     Case  74. 

2.  A  letter  in  a  newspaper  impu- 
ting dishonourable  acts  to  an  indivi- 
dual>  extended  to  him  by  an  inuendo 
only  in  the  declaration,  and  not  point- 
ms  out  such  individual  by  name,  was 
held  to  be  no  libel.  Macnaghten  v. 
Dwarkanauth  Ta^ore,  24th  Oct. 
1838.— Barwell's  Notes,  9. 


*^  •%.^v^  y^     ^^ 


5.  Stamps  on  Deeds, 

30.  A  Tahsim  ndnieh,  or  deed  of 
division,  was  held  to  be  valid  when 


II.  In  the  Courts  of  the  Honour- 
able Company. 

1.  Generally, 

3.  Where  A  sued  B  for  damages 
for  loss  of  character,  caused  by  ^'s 
living  in  the  same  house  with  A'b 
daughter-in-law,  the  suit  was  dis- 
missed, it  being  proved  that  A  had 
been  absent  twenty-eight  years,  and 
had  never  seen  his  daughter-in-law ; 
and,  moreover,  that  it  was  common  in 
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the  Cast  of  the  parties  for  persons  to 
live  together  in  the  same  house ;  con- 
sequently Ay  who  had  proved  nothing 
more,  could  not  have  suffered  in  his 
reputation.  Roopckund  Tilukckund 
V-  Phoolchund  Dhurmchund  and  an- 
other. 27th  Dec.  1823.  2  Borr. 
616.— W.  A.  Jones.  . 

4.  Where  an  action  was  brought 
by  a  member  of  a  Cast  (Dosa  Desawa 
Banyans)  for  defamation  of  character 
by  Slanderous  words,  it  was  held  by 
the  Assistant  Judge  (Preseott)  that 
the  defamation  was  proved,  and  was, 
moreover,  unfounded ;  and  it  was  de- 
creed in  his  favour.  This  decision 
was  reversed  on  appeal  to  the  Judge 
(Grant),  who  decided  that  words 
spoken  in  a  moment  of  irritation  do 
not  affect  men's  characters,  and  that 
the  effect  of  the  slander  was  to  ex- 
clude him  only  from  a  part  of,  and 
not  the  whole  of,  the  Cast  But  on 
appeal  to  the  Sudder  Dewanny  Adaw- 
lut,  the  Judge's  decree  was  reversed, 
as  the  appellant's  original  suit  was  on 
the  score  of  the  calumny  promulgated 
against  him,  and  not  for  restitution 
to  his  Cast.  The  Court  therefore  held 
that  it  was  necessary  for  him  to  pros- 
ecute, in  order  that  it  might  be 
proved  that  an  injury  had  been  done 
him ;  as,  until  that  was  settled,  it  was 
impossible  to  say  how  far  the  slanders 
circulated  against  him  were  injurious 
to  his  character,  and  awarded  him 
one  rupee  damage,  carrying  with  it 
all  costs  in  all  Courts.  Petamher 
Nuratum  v.  Mukundas  Koaber.  8th 
May  1832.  Sel.  Rep.  91.— Ironside, 
Barnard,  Baillie,  &  Henderson. 

5.  The  Court  wifl  not  assess  or 
award  damages  on  questionable  and 
conflicting  evidence  adduced  by  the 
plaintiff  for  alleged  defamation  of 
character.  Ram  TarufSawunt  and 
others  v.  Oolaum  Alee  and  others, 
14th  Sept.  1842.  7  S.  D.  A.  Rep.  115. 
2  Sev.  Cases  19.— Reid  &  Barlow. 

6  a.  Damages  for  defamation  are 
assessable  only  when  the  person  de- 
famed is  of  reputed  good  character, 
and  unblemished  reputation.     lb. 


2.  Publication. 

6.  In.  an  action  for  defamation  of 
character  brought  by  A  against  B  (a 
police  officer),  for  having,  in  a  report 
to  his  official  superior,  made  state- 
ments against  A'b  character  that  he, 
B,  was  not  able  to  substantiate,  it 
was  held  that  a  police  officer  cannot 
be  considered  liable  for  a  statement 
made  by  him  on  information  that  he 
has  cause  to  believe  to  be  true,  although 
not  eventually  proved  to  be  so.  Shree- 
newas  Rao  v.  Yesrvunth  Rao  WittuL 
Sel.  Rep.  198.— Bell,  Gibeme,  & 
Pyne. 

3.  Action  for  Defamation. 

7.  A  suit  cannot  be  entertained  for 
damages  for  loss  of  Cast,  caused  by 
an  alleged  defamatory  writing,  where 
no  proof  exists  that  such  writing  had 
occasioned  the  loss  of  Cast,  or  ^at  it 
was  ever  made  use  of.  The  Court 
observed  in  this  case  that  the  writing 
was  in  the  shape  of  a  deposition  be- 
fore the  Panchdyit  held  to  inquii^ 
into  the  conduct  of  the  complaining 
party,  and  there  was  great  probabi- 
lity that  it  was  drawn  up  for  the  use, 
and  with  the  authority,  of  the  Pan- 
chdyity  to  assist  in  the  iuvestigation, 
but  from  accident  was  never  made  use 
of..  The  suit  was  therefore  dismissed 
with  costs,  reversing  the  decree  of 
the  Zillah  Judge  (Hale.)  Bhu- 
wanee  Shunhur  v.  Radka  Baee. 
4th  April  1824.  2  Borr.  576.— Bar- 
nard. 

8.  An  action  for  damages  on  ac- 
count of  defamation  of  an  Avi^nat 
Nayr,  who  died  whilst  the  suit  was 
pending,  cannot  be  prosecuted  by  his 
successor  in  the  office,  it  not  being 
shewn  that  the  acts  complained  of  bj 
the  late  Avignat  Nayr  did,  in  their 
consequences,  survive  the  deceased, 
and  operate  to  the  successor's  own 
prejudice.  Peratt  Namboodry  v. 
Pyoorvudla  Avignat  Nayr.  Case 
15  of  1824.  1  Mad.  Dec.  491.- 
Grant,  Gowan,  &  Lord. 

9.  A  made  a  charge  against^,  an 
I  uncovenanted  judicial  officer,  accusing 
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him  of  corruption  in  the  discharge  of 
his  official  duty.  A  prosecuted  the 
case  unsuccessfully  from  the  Zillah 
to  the  Sudder  Court.  Ji  afterwards 
sued  A  for  damages  for  the  libel^  and 
the  Sudder  Dewanny  Adawlut  con- 
firmed the  decree  of  the  lower  Court, 
which  awarded  to  B  damages  to  the 
amount  of  Rs.  1 000.  Bhynih,  Chun- 
der  Bhose  v.  Thomas.  4th  Aug. 
1836.  6  S.  D.  A.  Rep.  97.— Bar- 
well  &  Braddon  (Halhed,  dissent.) 

10.  'Where,  in  an  action  brought 
on  account  of  defamation  of  charac- 
ter, the  plea  of  justification  of  the 
libel  was  not  sustained,  yet  as  there 
were  strong  suspicions  that  attached 
to  the  conduct  of  the  plaintiiT,  miti- 
gated damages  were  allowed,  with 
costs.  JBaee  Ounga  v.  Sukharam 
Cristnajee.  28th  Jan.  1840.  Sel. 
Ren.  225.— Marriott  &  Bell  (Green- 
hill^,  dissent). 

11.  Held,  that  words  otherwise 
actionable  in  themselves  as  defama- 
tory and  libellous,  are  not  so  when 
used  in  a  defence  made  by  a  party  to 
a  suit  in  a  judicial  proceeding.  Hedger 
T.  Maha  Rani  Kamal  Kumari,  and 
vice  versd.  22d  April  1841.  1  Sev. 
Cases,  115.  7  S.  D.  A.  Rep.  29.— 
Warner  &  D.  C.  Smyth. 

12.  A  party  using  opprobrious 
language  in  a  defence,  filed  in  a  Ma- 
gistrate's Court,  may  be  fined  for 
contempt,  under  Clause  2.  of  Sec.  5. 
of  Reg.  XII.  of  1825.2    //;. 

13.  In  an  action  for  the  recovery 
of  damages  for  defamation,  in  conse- 
quence of  the  defendants  having,  in 
a  petition,  charged  the  plaintiff,  who 
was  postmaster  at  Tirhoot,  with  hav- 
ing clandestinely  opened  a  parcel  con- 
taining certain  papers,  the  principal 
Sudder  Ameen  dismissed  the  claim, 
for  (as  observed  by  the  Court)  very 
UDsatisfactory  reasons ;  and  the  Court 
reversed  the  decree,  and  awarded  Rs. 


^  Mr.  Greenhill  considered  the  act  of  the 
defendants  justified  by  the  suspicion  that 
the  pUintiff  had  committed  the  act  charged 
against  her  )>y  them. 

'^  See  Constr.  619.  parag.  2. 


10,000  damages,  with  costs,  against 
the  defendants.  M^Kinnon  v.  Ma-- 
homed  Tuhee  Khan  and  others,  15th 
Jan.  1844.  7  8.  D.  A.  Rep.  149.— 
Rattray,  Tucker,  &  Barlow. 


DEFAULTER.  —  See    Surety, 
passim. 


DEFENDANT.—  See  Assumpsit, 
3;  Practice,  19. 236.  240. 


\'V.«^/\  ^^"yS^^ 


DEHYAK. 

I.  When  the  office  ofTahsilddr 
was  abolished,  their  fees,  viz.  Deht/ak 
and  Bhuray^  were  resumed  by  the 
Government.  The  Collector  of  Be- 
nares V.  Baboo  Ulruk  Sing,  26th 
June  1824.  3  S.  D.  A.  Rep.  381.— J. 
Shakespear,  C.  Smith,  &  Martin. 


DEMURRER,  COSTS  OF.— See 
.  Costs,  22,  23. 


•,  ■\/^^>*~^\yNrV^*V/^-^^*^     ^  f\  'V/* 


DEOW ATTAR.  —  See    Compro- 
mise, 2;  Land  Tenures,  12  et  seq. 


s.''\^  s^'Nr'N^^  ^rs^ 


DEPENDENT  TALOOKS, 
Land  Tenures,  41.  43. 


See 


DEPOSIT. 

1.  Where  -4,  one  of  three  brothers, 
deposited  jewels  in  the  hands  of  2>, 
with  the  knowledge  of  B  and  (7,  his 
elder  and  younger  brothers,  and  for 
the  general  interest  of  the  family,  and 
D  established  their  restitution  to  By 
the  eldest  brother  and  head  of  the 
family,  to  the  satisfaction  of  the  Court, 
such  restitution  was  held  to  be  suffi- 
cient as  against  any  claim  by  A  and 
C  for  the  jewels.  Such  deposit  not 
having  been  made  separately  by  each 
brother  on  their  separate  accounts, 
the  restoration  of  the  jewels  to  any 
one  of  the  brothers  was  legal.   TotaJi 
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Jtungiah  and  another  v.  Chenchumma 
and  others.    Case  13  of  1824.     1 
Mad.  Dec.  482. — Grant,  Cochrane,^ 
&  Oliver. 

2.  It  was  held  that  an  entry  in  an 
account  of  a  sum  of  money  payable 
to  a  female  on  her  marriage,  and 
bearing  interest  in  the^  mean  time,  is 
not  of  the  nature  of  *a  deposit  pro- 
vided for  under  CI.  4.  of  Sec.  8.  of 
Reg.  II.  of  18d&,  but  is  subject  to  the 
ordmary  rules  of  limitation.  Cat- 
chick  Mackertick  v.  Aratoon  Sara- 
piet  Aratoon,  16th  May  1844.  7  S. 
D.  A.  Rep.  161. — Gordon. 

DEW  AN.— See  Agent  and  Prin- 
cipal, passim. 


DEWANNY  GRANT.— See  Land 
Tenures,  5.  22. — Pension,  1. 


DHURNA. — See  Criminal  Law, 

188. 


DISTRESS. 

1 .  A  distrained  ^'s  house  for  ar- 
rears of  revenue,  and  caused  it  to  be 
pulled  down  and  sold.  Held,  that 
such  distraint  and  sale  were  illegal, 
as,  under  the  provisions  of  Sec.  2.  of 
R^.  XXVIII.  of  1802,  real  property 
is  exempted  from  distraint  and  sale 
for  arrears  of  rent  and  revenue ;  and 
according  to  the  provisions  of  the 
above  Regulation,  A  was  adjudged  to 
reimburse  3  the  value  of  the  pro- 
perty so  disposed  of.  Pachyandy 
Naik  y,  Sungaralinga  Camy  Naik 
and  others.    Case  9  of  1823.    1  Mad. 

Dec.  418. — Ogilvie  &  Grant. 

« 

DIVORCE.  — See  Husband  and 
Wife,  13  et  seq,  45,  87. 

dIyAT.- See  Criminal  Law,  50, 

51.  303.  345.  352.  357.  387.  396, 

397,  398.  400.  437.  657. 


/■^x.  k^v^-xy  -  ■w'^--^-^    •      ^ 


DOWER.  —  See    Husband    and 
Wife,  16  et  seq,  46  et  seq. 


^/^.^'•^-w*- 


DUEL.— See  Criminal  Law,  189 

et  seq. 


^^^^  /V^^^^v.       -V 


DUES  AND  DUTIES. 

1.  The  proprietary  dues  levied  on 
iron  ore,  manufactured,  do  not  neces- 
sarily belong  to  the  proprietor  of  the 
soil,  if  it  should  have  been  the  usage 
to  consider  such  property  as  distinct 
from  the  soil.  Qooroopershiid  Boss 
and  others  v.  Bisnoockum  Heyra, 
31st  July  1811.  1  S.  D.  A.  Rep. 
337. — Harington  &  Stuart 

2.  A  Zaminddr  had  been  in  the 
habit  of  making  collections  on  ac- 
count of  lands  held  by  his  fanners 
previously  to  and  afler  the  perma- 
nent settlement.  The  latter  claimed 
exemption,  alleging  the  lands  to  be 
Ldkhirdj,  and  averring  that  the  col- 
lections had  been  made  by  force ;  but 
as  this  averment  was  not  supported 
by  evidence,  and  no  documents  were 
produced  to  prove  the  exemption  of 
the  lands  from  revenue,  the  Court 
held  that  the  defendants  had  failed  in 
establishing  their  title  to  the  exemp- 
tion which  they  claimed.  JRajah  C, 
Vencatadry  Oopal  Jugganadha  Rao 
V.  Khajah  Skumsooddeen  and  ano^ 
ther.  Case  16  of  1817.  1  Mad. 
Dec.  179. — Scott  &  Greenway. 

3.  A  claimed  a  right  to  demand  a 
fee  upon  every  Bigha  of  land  watered 
from  a  certain  well  belonging  to  him. 
B  denied  that  A  had  any  proprietary 
right  in  the  well;  but  it  being  de- 
duced from  the  evidence  that  the  well 
was  calculated  to  water  sixty  Bigkd* 
of  the  surrounding  land,  out  of  wnich 
B  possessed  thirty-five  and  a  half, 
which  he  had  accordingly  watered 
from  this  well,  free  from  all  imposts 
in  the  shape  of  fees,  but  subject  to 
charges  in  that  proportion  for  its  re- 
pairs ;  that  A  neld  one  and  a  half 
Bighdf  and  no  more,  but  that  he  had 
been  in  the  habit  of  receiving  a  fee 
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for  irrigation  of  one  rupee  per  Bighd 
upon  the  remaining  number  ofBighds 
belonging  to  other  persons.  It  waft 
held  that  A  was  entitled  to  levy  a 
fee  for  every  Bighd  beyond  thirty- 
five  and  a-half,  the  quantity  belong- 
ing to  Bf  watered  from  the  well  m 
dispute,  the  expense  of  its  repairs  be- 
ing defrayed  in  equal  proportions  by 
the  sharers  in  it.  Narai/undas  Soor- 
jee  V.  PcUel  Kaleedas  Wtitundas  and 
others.  8th  April  1819.-  1  Borr. 
422. — Elphinston,  Romer,  &  Suther- 
land. 

4.  A  claim  by  the  appellants  to  the 
privilege  of  levying  duties  on  OolahSf 
erected  by  Baipdris  on  the  lands  of 
a  third  person,  was  disallowed,  all 
such  exclusive  privileges  having  been 
put  a  stop  to  by  the  abolition  of  the 
Sayer  duties.  Mt,  Booleh  Bibia  and 
another  v.  Maja  Oodmunt  Sing  and 
another.  29th  June  1819.  2  S.  D. 
A.  Rep.  303. — Leycester. 

5.  A  Thahoor  refusing  to  pay  a 
triennial  PSshkash  to  the  East-India 
Company,  on  the  ground  that  the  ex- 
action of  it  by  the  late  Government 
of  the  country  was  an  act  of  oppres- 
sion, was  compelled  to  pay  it,  toge- 
ther with  the  costs  of  the  suit,  on 
proof  being  adduced  of  payment  of  the 
JPeshkash  to  the  former  Government. 
Bona  Ubhee  Singh  Raja  v.  The  Col- 
lector of  Broach.  14th  Feb.  1821. 
2  Borr.  44.—  Elphinston. 

6.  A  claim  by  a  Patel  for  a  Hahh^ 
or  fee,  annually  from  each  fishing- 
boat  in  the  village  was  dismissed,  on 
proof  that  the  Hahk  belonged  to  the 
Government  and  not  to  the  Patel. 
Bapoojee  Rughoonath  v.  Sinwar 
Kana  and  others.  19th  Aug.  1822. 
2  Borr.  342.— Barnard. 

7.  Where  a  farmer  of  a  village 
claimed  a  government  fee  upon  ex- 
ports by  the  villagers,  he  was  non- 
suited for  want  ot  proof  of  the  exis- 
tence of  the  fee.  Hurjeevun  Poon- 
jiya  V.  Kesoor  Sugal  and  others. 
'26th  March  1823.     2  Borr.  494.— 

Romer. 

8.  By  the  Hindu  law,  as  current 
in   Behar,  the  profits  arising  from 


sacrificial  fees  are  not  fit  subjects  of 
transfer.  Nundram  and  others  v. 
Kashee  Pande  and  others.  30th  June 
1823.  3  S.  p.  A.  Rep.  232.— Ley- 
cester &  Dorin. 

9.  It  was  held,  that,  since  the  per- 
manent settlement,  a  claim  for  Mu" 
haddamiy  Cha^dhraiy  or  Chakladdri 
dues  will  not  lie  against  any  Zamin" 
ddr,  Kulian  Chonidhree  v.  Raja 
Ikbal  Ali.  19th  Feb.  1827.  4  S. 
D.  A.  Rep.  215. — Leycester  &  Dorin. 

10.  It  was  held,  that  when  cattle 
or  goods  arrive  from  the  interior  at 
any  of  the  bunders,  for  the  purpose  of 
crossing  the  narrow  channel  from  the 
mainland  to  Salsette,  the  duties  taken, 
and  all  matters  connected  therewith, 
can  only  be  considered  as  transit  du- 
ties, the  same  as  taken  on  droves  bf 
cattle  or  merchandize  passing  any 
river  in  the  interior ;  nor  can  they  be 
seized  under  the  provisions  of  Reg. 
XX.  of  1827,^  as  it  would  be  absurd 
to  apply  to  a  mere  ferry  the  rules  of 
a  sea  custom-house.  Wittoha  Bern- 
jee  V.  Syed  Boodun  and  others.  6th 
July  1830.     Sel.  Rep.  35. 

11.  Cattle  drovers  having  paid  the 
transit  duty  were  held  to  be  at  liberty 
to  use  any  ferry  fi'om  the  mainland 
to  Salsette,  it  not  being  proved  that, 
either  under  the  former  or  the  Com- 
pany's government,  there  was  any 
custom,  order,  or  law  whatever  setting 
forth  that  particular  ferries  or  ports 
should  be  used.     Ih. 

12.  Where  a  Zaminddr  had  paid 
certain  allowances  to  Oosayensy  the 
payment  of  which  had  never  been 
confirmed  by  the  Revenue  Authorities 
on  a  sale  of  the  Zaminddri  for  arrears 
of  revenue ;  it  was  held,  that  though 
the  former  Zaminddr  might  have 
paid  such  allowance,  being  competent 
to  concede  to  the  Oosayens  what  they 
levied  by  a  title,  good  or  bad ;  and 
though,  by  such  concession,  the  Oosa- 
yens might  have  derived  a  right  whilst 
the  conceder's  right  existed ;  yet,  as 
the  Zaminddri  right  is  extinguished 


'  This  Regulation  is  nearly  all  rescinded 
by  Acts  I.  &  XIX.  of  1838. 
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by  the  sale,  tlie  auction  purchaser  has 
a  right  to  receive  all  the  Zamtnddri 
dues.  Radha  Oohind  Singh  y.  Go- 
rachandra  Gosain,  15th  April  1833. 
6  S.  D.  A.  Rep.  290.— Halhed. 

13.  A  claim  by  a  Kdzi  to  fees 
for  the  solemnization  of  a  marriage 
was  dismissed,  as  begig  repugnant 
to  the  provisions  of  Sec.  8.  of  Reg. 
XXXIX.  of  J1793.  Zenutoollah 
Cazee  v.  NujeebooUah  and  others. 
6th  July  1835.  6  8.  D.  A.  Rep.  31. 
— Stock  well. 

14.  A  suit  having  been  brought 
for  thd  amount  of  one  year's  Moghu- 
laij  or  government  dues,  and  amended, 
by  claiminff,  under  Sec.  3.  of  Chap. 
2.  of  Reg.  IV.  of  1827  of  the  Bom- 
bay Code,  ten  years'  dues,  was  held 
by  the  Judicial  Committee  of  the 
Privy  Council  to  be  a  suit  for  the 
title  to  the  dues,  as  well  as  for  the 
dues  themselves.  Domanjee  Afun- 
cher-jee  v.  87/ud  Hoossain  Abd^ooU 
lah,  7th  Dec.  1837.  1  Moore  Ind. 
App.  494. 

15.  In  order  to  entitle  persons  in 
possession  of  the  offices  ofMajmuah- 
dur,  Parek,  and  Mekta,  in  the  Bom- 
bay Presidency,  to  the  fees  incident 
to  such  offices,  it  is  not  essential  that 
the  duties  of  the  offices  should  have 
been  performed  by  the  persons  so 
possessed,  if  they  were  prepared  to 
discharge  such  duties  when  required. 
Beema  Shunhur  v.  Jamasjee  Shapor^ 
jee  and  others.    9th  Dec.  1837.    2 

Moore  Ind.  App.  23. 

16.  In  a  suit,  however,  for  the  re- 
covery of  the  fees,  suck  claim  is  li- 
mited, by  Sec.  4.  of  Reg.  V.  of  1827 
of  the  Bombay  Code,  to  a  period  of 
twelve  years. — lb. 

17.  Where  A  and  B  sued  C  to  re- 
cover from  him  the  amount  of  a  cer- 
tain tax  called  Kami,  due  for  two 
years,  which  they  had  asserted  they 
had  paid  to  Government  on  C's  ac- 
count, also  for  their  Sukri  fees  due 
to  them  as  Pateh  for  the  same  period, 
C  resisted  the  claim,  by  alleging  that 
they  had  paid  the  amount  to  Govern- 
ment in  part  payment  of  a  debt  they 
owed  him.  It  was  held  that  A  and  B 


had  no  authority  to  sue  at  all  for  dues 
belonging  to  Grovemment,  which, 
ffioreover,  it  appeared  had  never  been 
paid  by  them  for  (7,  and  the  claim 
for  the  Kami  tax  was  therefore 
thrown  out ;  but  as  the  Sukri  was  a 
personal  claim,  it  was  agreed  that  a 
decree  should  be  given  for  it,  with 
costs  in  proportion.  Girdhur  Go- 
winahat  and  another  v.  Sorabsha 
Tahyarkhan.  1837.  Sel.  Rep.  193. 
— Bell,  Pyne,  &  Greenhill. 

18.  Where  a  person  brought  an 
action  agfainst  the  Collector  of  Cus- 
toms  for  the  recovery  of  the  value 
of  certain  B^akks,  disallowed  by  the 
Collector  on  the  ground  that  the  tran- 
sit duties,  having  been  abolished  bv 
Reg.  IV.  of  1834,*  all  ffakhs  depen- 
dent thereon  must  cease;  it  was 
held  that,  by  Act  XX.  of  1839,  the 
authority  of  the  Government  was  re- 
quired, by  means  of  a  proclamation, 
before  the  rights  of  individual  Hakk- 
ddrs  could  be  interfered  with,  and  the 
Collector  was  declared  liable  for  the 
amount  claimed.  PeUy  v.  Nuaer- 
wanjee  Pestonjee.  13th  Feb.  1840. 
Sel.  Rep.  23i.— Marriott  &  Green- 
hill. 

19.  Where  a  suit  was  brought  to 
recover  certain  ffAkhs,dvt.e  on  the  oc- 
casion of  a  marriage,  it  was  held  that 
it  was  optional  with  the  parties, at  the 
time  of  the  marriage,  to  adopt  all  or 
any  of  the  ceremonies  enumerated^ 
and  for  which  Hakks  were  due ;  but 
that  Hakks  were  recoverable  for  those 
ceremonies  admitted  to  have  been 
performed.  Pandoorung  Succaram 
V.  Balumhhut.  6th  Feb.  1839.  Sd. 
Rep.  174. — Pyne,  Greenhill,  &  Le 
Geyt. 

20.  Where  a  person  claimed  ex- 
emption, to  a  certain  extent,  from 
Customs  in  right  of  Sheii  Wafan^ 
and  sued  for  the  recovery  of  Gram 
detained  by  the  farmer  of  the  Cus- 
toms  in  satisfaction  of  alleged  duties 
claimable  thereon,  it  was  neld  that 
the  privileges  of /SAeil?  varied  accoiti- 

ng  to  local  usage,  and  that  the  plain- 


1  Rescinded  by  Act  1.  of  1838. 
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tiff's  claim  being  greatly  in  excess  of 
what  he  could  establish  as  his  right, 
judgment  was  given  for  the  defendant 
with  costs.  Bussapa  Bussup  Slielee 
V.  Ragapa  Bingairee.  10th  Sept. 
1839.  Sel.  Rep.  214.— Gibeme, 
Pyne^  &  Greenhill. 


^^^M^I^W^P^»^'^^«^i^M^^I^/-s/' 


DUMBALAH. 


1.  Holders  of  lands,  partly  or 
wholly  exempted,  in  the  villages 
throughout  the  country,  have  never, 
from  time  immemorial,  taken  away 
their  produce  without  a  Bumbdlah, 
or  permission.  The  object  of  this 
prohibition  was  to  secure  the  Govern- 
ment, the  ZaminddrSy  and  the  renters, 
from  being  defrauded  of  a  portion  of 
their  taxes  on  the  partly  exempted 
lands,  and  of  their  produce,  or  reve- 
nue on  the  Mdlguzdri  lands,  lying  con- 
tiguous. Vencata  Narsimha  iTaidoo 
and  another  v.  Panoomurtee  Letch- 
emputy  Shastrooloo,  Case  2  of  1819. 
1  Mad.  Dec.  219. — Harris  &  Cherry. 

2.  DumbdlahSy  or  permissions  to 
reap,  should  be  granted  by  the  sub- 
renters  :  the  issue  of  a  Dumbdlah  by 
a  Zaminddr^  or  head-renter,  is  super- 
erogatory ;  and  a  sub-renter,  by  with- 
holding the  permission,  was  decided 
to  have  withheld  the  pf  oduce^  and  to 
be  liable  to  refund  the  value  of  such 
produce,  the  head-renter  not  being 
liable.     lb. 


^^MM^M^>»^^^«N^^V^'N»fc 


DURESS. 


I.  Generally,  1. 

II.  Pboofof — See  Evidence,  79a. 


^^^^^r^^^^^w^^^kM^^^^^ 


I.  Generally. 

1.  Damages  were  awarded  to  a 
debtor,  where  his  creditor  had 
stopped  him  on  the  high  road  and 
subjected  him  to  duress.  Behchur 
Jaita  Y.  Jeta  Jeevun,  23d  March 
1819.  1  Borr.  4%.— Romer  & 
Sutherland. 

2.  It  appearing  that  an  account, 
Vol.  I. 


which  was  the  sole  evidence  against  a 
surety,  was  siened  by  his  principal 
while  under  unlawful  restraint ;  it  was 
held  that  such  account,  so  obtained, 
was  of  no  effect  to  bind  the  principal, 
and  much  less  his  surety.  Condds- 
wamy  Mooddy  v.  McLeod.  Case 
7  of  1826. .  1  Mad.  Dec.  552.— 
Grant,  Cochrane,  &  Oliver. 


/      * 


DURPUTNID  AR.— See  Land  Te- 
nures, 27  et  seq. 


^^A^^^^^^WVWS/^V^^^V^V 


DWYAMUSHYAYANA.  —  See 
Adoption,  40. 45. 73,  note. 


^^t^^0^**0*^^»*t^^^^f^tf 


EAST-INDIA  COMPANY. 

1.  It  seems  doubtful  whether  the 
Eastrlndia  Company  are  granted, 
under  the  Charter,  of  the  property  of 
intestates  leavmg  no  next  of  kin.  In 
the  matter  of  Captain  NannyWynne* 
20th  Aug.  1802.     1  Str.  165. 

2.  Per  Grey,  C.  J.— The  East- 
India  Company  can  be  sued  on  bills 
of  exchange  and  promissory  notes  al- 
though they  are  a  Corporation.  Nor 
will  they  be  exempt  from  being  sued 
even  as  to  matters  of  Government. 
Bank  of  Bengal  v.  TJie  East-India 
Company.  17th  Jan.  1831.  Big- 
nell,  118. 

3.  Qu(sre,  Whether  the  East-India 
Company  are  liable  for  the  securities 
for  the  territorial  debt ;  and  whether 
such  securities  are  not  contracts,  on 
behalf  of  the  Sovereign,  for  which  the 
agents  ai*e  not  responsible  ?     lb, 

4t.  Per  Grey,  C.  J. — ^There  is  no- 
thing in  the  statutes  that  can  afford 
any  inference  that  the  East-India 
Company  are  not  to  be  liable  as  prin- 
cipals for  the  payment  of  the  interest 
on  promissory  notes  for  the  territorial 
debt     lb. 

5.  Per  Grey,  C.  J.  —  It  may  be 
presumed  that  the  Company  intended 
to  render  themselves  responsible,  as 
principals,  to  pay  promissory  notes 
for  the  territorial  debt ;  1st,  Because 
the  Board  of  Commissioners  cannot 
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interfere  in  the  matter;  2dly,  Be- 
cause; on  the  authority  of  Davis  v. 
The  Bank  of  England,  it  is  doubtful 
whether  an  action  on  the  ca^^e  would 
lie  against  theni-at  all  events;  and, 
3dly,  Because  the  form  of  the  notes 
might  lead  parties  to  believe  that  the 
Company  intended  to  jender  them- 
selves liable.     Ih, 

6.  Per  Grey,C  J. — The  Company 
have  no  right  to  pay  a  forged  note 
out  of  the  revenue.     lb. 


EJECTMENT. 


Bampton  v.  Petumher  MuUick,  29th 
Oct.  1830.  Sm.  R.84.  Bignell,24. 
Mor.  400. 

3.  An  heir-at-law,  proving  himself 
to  be  such,  and  establishing  the  pos- 
session and  title  of  his  ancestor,  will 
recover  land  in  an  action  of  eject- 
ment.* Doe  dem.  Gaspar  v.  Doa^ 
cited  in  1  Moore  Ind.  App.  344. 


V^'N^.^V*,/>.'    ' 


I.  For  what  it  lies,  1. 
II.  Lessor's  Title,  4. 

•  

III.  Between  Landlord  and  Te- 

nant, 14. 

IV.  Declaration,  15. 
V.  Proceedings  in,  16. 

VI.  Costs  in. — See  Costs,  24. 


-\r-  '\  ^\ 


I.  For  what  it  lies. 

1.  Lands  occupied  by  persons  not 
subject  to  the  jurisdiction  of  the  Su- 
preme Court,  but  the  rents  of  which 
are  collected  by  a  British  subject, 
were  held  subject  to  the  jurisdiction 
for  the  purpose  of  bringing  the  eject- 
ment.* Doe  dem.  Colvin  v.  Ramsay. 
Mor.  148. 

2.  Ejectment  will  lie  for  lands  out 
of  Calcutta,  being  the  property  of  a 
native  inhabitant  of  Calcutta,  if  de- 
fence be  taken  for  them.^    Doe  dem. 


1  Quaere,  According  to  the  present  rule, 
the  plaintiff  certainly  could  not  have  had 
judgment  against  the  casual  ejector,  because 
the  question  would  he,  whether  the  party 
"  in  the  ctctual  occupation  "  of  the  lands  was 
subject  to  the  jurisdiction  P  The  present 
rule,  too,  is  an  extension,  not  a  restriction 
of  the  old  rule  ;  for  by  the  latter  the  affi- 
davit was  required  to  state  (when  the  lands 
were  not  in  Calcutta)  that  they  were  "  in 
the  actual  possession  of  a  British  subject ^ 
— Mor. 

2  Now,  by  the  recent  rule  the  action  would 
lie,  whether  defence  were  taken  or  not,  if 
the  occupant  were  a  person  subject  to  the 


II.  Lessor^s  Title. 

4.  The  demise  in  an  ejectment  must 
be  laid  in  the  name  of  tlie  person  in 
whose  name  the  Potta  appears  to  be 
made  out,  even  if  it  be  DendmL  Doe 
dem,  Tilluck  Seal  v.  Gour  Hurry 
Day.  Hyde's  Notes.  30th  March 
1778.     Sm.  R.  74.     Mor.  249. 

5.  The  demise  in  an  ejectment  may 
be  laid  in  the  name  of  a  single  mem- 
ber of  a  joint  Hindu  family,  in  whose 
name  alone  the  Potta  has  been  made 
out;  and  he,  though  the  second  of 
several  sons,  having  got  such  Potta, 
it  must  be  understood  to  operate  as 
completing  a  title  which  no  person 
could  impeach  but  his  brothers,  and 
to  be  a  good  title  against  all  persons 
excepting  them.  Doe  dem.  Nundoo 
By  sack  v.  Soucky  Raur.  Hyde's 
Notes.  29th  July  1778.  Sm.R.75. 
Mor.  251. 

6.  Prima  fairie  title  being  shewn  by 
the  lessor  of  the  plaintiff,  it  will  not  be 
sufficient,  in  answer  for  the  defendant, 
to  state  his  title  to  be  a  grant  from 
the  Honourable  Company  without 
Potta.  Doe  dem.  Huzzooree  Mull 
and  others  v.  Cossinauth.  Hvde  s 
Notes.  16th  Jan.  1779.  Sm.  R\  76. 
Mor.  252. 

7.  A  Potta  dated  subsequently 
to  the  sale  under  which  the  lessor  of 
the  plaintiff  claims  will  be  held  to 
have  relation  back  to  the  time  of  sale. 
Doe  dem.  Goculckund  Mitter  v.  In- 
dronarain  Paul.  Hyde's  Notes.  5ih 
Feb.  1799.     Sm.  R.  76.     Mor.  252. 


jurisdiction  by  inhabitancy  or  otherwise.— 
Mor. 

3  In  this  case  the  heir-at-law  waa  m 
American. 
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8.  Where,  on  evidence^  it  appeared 
there  were  five  joint  tenants,  and  the 
demise  was  alleged  by  one  only,  there 
was  a  nonsuit,  with  Qosts.  Doe  dem, 
Prawnnaut  Tewarry  v.  CJioitun  Seal, 
20th  Dec.  1799.    Sin.  R.  76. 

9.  The  possesion  of  one  member 
of  a  joint  Hindu  family  is  the  posses- 
sion of  all ;  and,  in  ejectment,  the  de- 
mise must  be  laid  in  the  names  of  all. 
Doe  dem.  Ramnaut  Seal  v.  Dulram 
Chunder.  Hyde's  Notes.  6th  July 
1780.    Sm.  R.  76.    Mor.  80. 

10.  Qiuere^  Whether  one  member 
of  an  undivided  Hindu  family  can 
maintain  an  action  of  ejectment 
against  another  ?  ^  Doe  dem.  Con/or- 
mah  V.  Conformah.  Hyde's  Notes. 
22d  Nov.  1780.     Mor.  81,  note. 

11.  The  members  of  a  joint  and 
undivided  Hindu  family  may  make 
a  partition  of  their  land  while  they 
are  out  of  possession,  and  then  bring 
ejectment  either  jointly  for  the  whole, 
or  severally  for  their  shares.  Doe 
dem,  Choyton  Clmrti  Seat  and  ano- 
ther V.  Joynarain  GhosaL  Hyde's 
Notes.2  11th  Jan.  1782.  Sm.R.77. 
Mor.  81. 

12.  Where  it  appears,  in  evidence, 
that  the  lessor  of  the  plaintiff  is  the 
wife  of  the  defendant  (the  parties  be- 
ing Hindus  or  Muhammadans),  it  is 
no  ground  of  nonsuit  that  it  does  not 
appear,  by  the  plaint,  that  the  parties 


1  If  the  same  rule  be  to  be  applied  in  the 
case  of  joint  members  of  a  Hindu  family  as 
in  cases  of  joint  tenants  and  tenants  in  com- 
moo,  it  should  seem  that  one  member  may 
bring  an  action  against  another  where  there 
has  been  an  actual  ougter^  but  not  other- 
vise. — ^Mor. 

'  The  circumstances  of  this  case  are  not 
fully  stated  in  the  learned  Judge's  note ;  but 
it  seems  that  there  were  several  members 
of  the  Seat  famUy ;  that  they  made  a  parti- 
tion of  the  land  among  themselves  while 
they  were  out  o/pogseasion;  and  that  the 
ejectment  was  then  brought  by  ttoo  of  the 
family  only  for  their  shares,  against  the 
party  who  had  evicted  them  before  the  par- 
tition. Impey,  C.  J.,  in  giving  judgment, 
remarked  that  this  decision  determined 
nothing  about  Hindu  brothers,  the  mem- 
bers of  a  joint  and  undivided  family,  being 
obliged  to  join  in  the  demise  or  not,  in  or- 
dinary cases  of  suing  for  their  land. — Mor. 


are  Hindus  or  Muhammadans^  and 
that  such  an  action  may  be  main- 
tained by  their  law.  Doe  dem,  Sree 
Oodoy  Cowei'  v.  Mohim  Lall  Dussey. 
Chamb.  Notes.  1st  Dec.  1790.  Mor. 
82. 

13.  Where  a  Hindu  purchased  an 
estate  in  another's  name,  and  per- 
mitted that  other  to  hold  the  title- 
deeds  for  eighteen  yedbs,  so  as  to  give 
him  an  ostensible  title  to  the  world  ; 
it  was  held,  that  a  purchaser  under 
him  might  maintain  ejectment  for 
the  premises,  notwithstanding  the  pos- 
session and  receipt  of  rents  had  been 
continually  in  the  family  of  the  real 
owner  since  the  original  *  purchase. 
Doe  deyn,  Goroopershad  Sookool  v. 
Gourmon^e  Dossee.  January  1815. 
East's  Notes.     Case  15. 


III.  Between  Landlord  and 
Tenant. 

14.  A  landlord  may  come  in  and 
defend  on  a  petition  signed  by  his 
Gumdshtahj  the  landlord  being  ab- 
sent. Doe  dem,  Hunnah  Dibee  v. 
Caguxd,  15th  Nov.  1821.  CI.  R. 
1829.  211. 


■  'X^S^V -\..-*.rf'W.*V -.  ^i^*.- 


IV.  Declaration. 

15.  Where  a  defendant,  in  an  ac- 
tion of  ejectment,  had  entered  into  tlie 
common  rule  to  confess  lease  and 
entry  and  ouster,  the  Court,  at  trial, 
would  not  allow  her  to  shew  herself 
out  of  possession  of  the  premises 
sought  to  be  recovered,  evidence 
havmg  been  given,  by  the  lessor  of 
the  plaintiff,  that,  five  days  previous 
to  the  filing  of  the  plaint  in  ejectment, 
the  defendant  had  been  actually  put 
into  possession  of  the  premises  under 
a  writ  of  hah,  fac,  poss,,  which  she 
had  obtained  under  judgment  in  a 
former  action  in  the  Supreme  Court.^ 


3  The  Court,  notwithstanding  this  opi- 
nion, did  not  disallow  the  general  rule, 
that  it  is  part  of  the  plaintiff's  case,  which 
he  has  to  make  out  at  trial  in  ejectment, 
that  the  defendant  was  in  possession  or  oc- 
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Doe  dejn.Harrobeehee  v,Shurfonessa, 
Jan.  1815.    Easfs  Notes.    Case  13. 


V.  Proceedings  in. 

16.  Where  a  rule  nisi  had  been 
obtained  for  the  defendant,  that  judg- 
ment of  non  pros,  might  be  entered 
up  against  the  lessor  ot  the  plaintiif, 
the  Court  said,  «  The  65th  rule  on 
the  plea  side  does  not  relate  to  actions 
of  ejectment;  we  must  observe  the 
practice  in  England."  Doe  detn.  Bo- 
laki  Sing  v.^ Robertson.  Chamb. 
Notes.    iOth  July  1797.     Sm.R.83. 

17.  The  defendant  not  appearing, 
at  the  trial,  to  confess  lease  entry  and 
ouster,  the  Court  held  that  the  plain- 
tiff need  not  go  into  proof  of  his 
case,  but  tiiat  the  defendant  should 
be  called  to  confess  lease,  entry,  and 
ouste!" ;  and,  on  his  not  appearing,  that 
the  lessor  of  the  plaintiff  must  be  non- 
suited ;  and  that,  upon  the  cause  of 
nonsuit  being  entered  on  the  record, 
he  would  be  entitled  to  his  judgment 
against  the  casual  ejector.  Doe  dem, 
Tassooduck  Hussan  v.  Ramtonoo 
Dutt;  and  Doe  dem.  OrmeY.Bro- 
ders  and  others.^  7th  July  1801. 
Lewin's  Notes.     Sm.  R.  83. 

18.  But  the  defendant  having  en- 
tered into  the  common  rule  for  part 
of  the  premises,  and  pleaded,  issue 
was  joined,  and  the  cause  came  on 
for  trial.  No  one  appeared  on  the 
part  of  the  defendant.  The  Court 
ordered  the  petition  and  the  identity 
of  the  land  to  be  proved,  and  gave 
judgment  for  the  plaintiff;  and  signi- 
fied that  this  should  be  taken  as  a 
precedent  for  such  cases  in  future.  Doe 
denu  Anundo  Raur  and  another  v. 


cupation  of  the  premises  in  question  at  the 
time  the  action  was  brought. 

»  But  the  next  morning  the  Court  men- 
tioned that  these  cases  were  irregularly 
disposed  of  under  the  words  of  the  rule  of 
the  Court  N.  B.  On  further  consideration, 
the  Court  thought  that  the  particular  rule 
did  not  apply  to  these  cases :  the  judgments, 
therefore,  stood  as  given;  and  on  the  same 
day,  in  another  ejectment  case,  Mr.  Lewin 
proceeded  in  this  manner. 


Ramdhone  Chuclterhutty.    27th  Oct. 
1806.— Lewin's  Notes,  Sm.  R.  83. 

19.  Where  a  person,  on  entering 
into  the  common  rule,  had  been  ad- 
mitted to  defend  in  the  room  of  the 
casual  ejector,  and  the  lessor  of  the 
plaintiff  had  omitted  to  file  a  new 
plaint  against  such  person,  the  lessor 
of  the  maintiff  was  nonsuited.  Doe 
dem.  Bolaki  Sing  v.  Robertson. 
Chamb.  Notes.  10th  July  1797.  Sm. 

R.  242. 

20.  A  rule  to  set  aside  proceedings 
in  ejectment,  on  the  suggestion  of  the 
premises  belonging  to  a  native  sove- 
reit^n,  was  retused.  Doe  dem.  Sul- 
tan Boody  Begum  v.  Soobaroy  Pil- 
lay  and  another.    3d  Feb.  1806.     1 

Str.  219. 

21.  The  person  in  whose  name  a 
Bendmi  conveyance  stands,  can 
maintain  ejectment  for  the  premises 
contained  m  such  conveyance.  Doe 
dem.  Degumher  Dutt  and  others  v. 
Cossinauth  Shaw.  13th  April  1844. 
1  Fulton  452. 

22.  Semble,  Even  against  the  be- 
neficial owner.     lb.  ^  ^ 

23.  In  an  ejectment  for  a  Mtrofi 
village,  the  lessors  of  the  plaintiff 
were  nonsuited  for  want  of  proof  of 
possession  in  the  defendants.  Doe 
dem.  Mootoopermall  and  others  v. 
Tondaven  and  others.  26th  Sept. 
1808.    1  Str.  300. 

24.  The  tenant  in  possession  bemg 
absent  at  Madras,  and  notice  being 
served  upon  the  premises,  then  in  the 
occupation  of  his  servants,  his  Gu- 
m^htahy  or  agent,  applied,  by  peti- 
tion, to  enter  into  the  common  rule ; 
but  he  not  being  able  to  produce 
written  authority,  the  application  was 
refused.  The  proceedings  were,  how- 
ever, stayed  until  next  term,  upon  an 
affidavit  of  the  tenant's  absence,  that 
the  agent  might,  in  the  meantime,  get 
written  powers  to  constitute  him  me 
agent,  and  that  the  tenant  mi^tcome 
in  himself.  Doe  dem.  Jebon  Kistno 
Bysack  v.  Hedger.  15th  Jan.  1810. 

Sm.  R.  45.  ,  „  .      , 

25.  The  word  "  forthwith"  in  the 
29th  plea  rule  was  held  to  mean  four 
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days  after  the  return  of  the  summons. 
Doe  dem,  Cocheel  Mitter  v.  Hedger,' 
21st  June  1815.  Mamnarain  JDoas 
y,  Preston.  3d  Feb.  1823.  CI.  R. 
1829.  211.1 

26.  In  a  plaint  in  ejectment,  pre- 
mises being  described  as  situated  m  a 
certain  place,  and  it  coming  out,  on 
proof,  that  they  were  situated  else- 
where, the  variance  was  held  to  be 
fatal,  and  the  plaintiff  was  nonsuited. 
Doe  dem.  Zooiphfiar  v.  Mirza  Jaffier 
AUy.  Ist  Term  1828.  Sm.  R.  118. 
CI.  Ad.  R.  1829. 46. 

27.  Dictum  of  Ryan,  C.  J. :  "  In 
plaints  in  ejectment  there  need  be  but 
one  warrant  to  sue,  and  that  from 
such  lessor  of  the  plaintiff  as  may 
have  really  undertaken  to  be  respon- 
sible for  the  costs  of  the  action  ;  and 
he  may  insert  as  many  counts  on  de- 
mises in  the  names  of  different  par- 
ties as  he  may  think  proper."  Doe 
dem.  Shearman  v.  Preston.  19th 
June  1837.     Mor.  286. 

28.  Plea  rule  5th,  Trial  and  Judg- 
ment,*  does  not  authorise  the  grant- 
ing an  immediate  writ  of  possession  in 
ejectment.  The  last  plea  rule^  does  not 
apply,  as  it  refers  only  to  matters  of 
mere  pi^tice.  Doe  dem.  Emuum  Bux 
V.  Milder.  15th  Feb.  1839.  Mor.  293. 

29.  In  ejectment,  the  defendant 
not  appearing,  judgment  may  pass  for 
the  plaintiff,  even  though  the  lessor 
of  the  plaintiff  be  dead.  Doe  dem. 
Woodakissen  Bysack  v.  Madakissen 
BysacK  19th  June  1842.  1  Ful- 
ton,  19. 


EMBANKMENT. 

1.  Where  A  repaired  an  embank- 
ment, whereby  the  land  of  i?  was 

'  In  each  case  the  judgment  entered 
against  tiie  casual  ejector,  before  the  expira  • 
tk>Q  of  the  four  days,  was  set  aside  with 
costs.  Bvthe  present  rules  (Ist  Ejectment 
R.  2Sm.  &  By.  93.)  the  tenant  in  possession 
is  allowed  eight  days,  after  service  of  the 
plaint  and  notice,  in  case  the  lands  lie  in 
Calcutta,  or  within  ten  miles  thereof ;  and  in 
case  the  lands  lie  at  a  greater  distance,  such 
time  is  allowed  as  the  Court  may  direct 

»  t2  Sm.  &  Ry.  89. 

»  2  Sm.  &  By.  IOC. 


laid  under  water,  and  it  appeared  that 
the  embankment  was  not  in  existence 
at  the  time  when  the  parties  pur- 
chased their  estates,  it  was  decreed 
that  the  embankment  should  be 
broken  down,  and  that  B  was  en- 
titled to  the  damages  he  sued  for,  in- 
curred by  the»  flooding  of  his  land. 
Aheh  Nundee  Mustoofee  v.  Doarga 
Doss.  15th  Jan.  1895.  4  S.  D.  A. 
Rep.  8.—C.  Smith  &  Martin. 

2.  The  removal  of  an  embankment 
having  been  ordered  by  a  decree  of 
the  Court,  was  held  to  be  sufficient 
authority  to  prevent  the  erection,  on 
another  spot,  of  an  embankment 
having  the  same  effect.  Hoop  Chun- 
der  Kupalee  and  others  v.  3Iahomed 
Usghuree.  2d  Feb.  1841.  S.  D.  A. 
Sum.  Cases  2. — Reid. 


EMBARGO.—See  Ship,  8. 


^^^^^^^^^^^^^^^^^S^^TN/"^^ 


EMBEZZLEMENT  &  FRAUD. 
— See  Criminal  Law,  193  etseq.\ 
FiNBs,  6 ;  Surety,  passim. 


^V\/V^'V%/\^^W^A^i^*^«^^^ 


ENDOWMENT.  —  See  Religious 
Endowment,  pa^im. 

ENTRIES.— SeeEviDENCE,58. 126. 


EQUITABLE  CHARGE. 

1.  A  legacy  of  12,000  star  pago- 
das reserved  by  a  testator  from  his 
estate,  and  devised  in  favour  of  his 
great-granddaughter,  having,  in  pur- 
suance of  the  directions  contained  in 
the  will,  been  put  in  strict  settlement 
by  the  executors,  and  subsequently 
secured  by  a  mortgage  of  the  real 
estate  of  the  testator  to  a  trustee  of 
the  settlement,  was  held  to  be  an 
equitable  charge  upon  the  whole  of 
the  real  estate  of  the  testator ;  and 
there  being  no  evidence  of  such 
charge  having  been  paid  off,  the  sale 
of  a  portion  by  the  Sheriff  of  MadniiJ 
under  a  writ  of  execution  was  declared 
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to  be  invalid.     Lazar  v.  ColUi  Ra-  L 
gava  Chitty.       M    Dec.    1838.     2 
Moore  Ind.  App.  83. 


^\^y^  .  "  *>^ 


EQUITY  OF  REDEMPTION.^ 

See  Mortgages,  8  etseq. ;  33, 34. 
87  et  seq. 


•v.^     ^.^  'x^^^^y^  ^^  •»       ^rv^ 


ERRONEOUS   HOMICIDE.  — 
See  Criminal  Law,  202  et  seq, 

ESCHEAT. 

1.  Goods,  the  property  of  a^Zocfe 
«e,  forfeited  to  the  Crown,  were  or- 
dered by  the  Court  to  he  delivered 
over  to  the  East-India  Company  as 
grantees.  But  it  appears  doubtful 
whether  an  escheat  of  this  nature 
passes  to  the  Company  under  that 
part  of  the  Charter  which  grants  to  it 
fines,  amendments,  forfeitures,  &c. 
In  the  matter  of  Oovindo  Lola,  10th 
Aug.  1801.    1  Str.  74. 

2.  A  Portuguese,  a  British  sub- 
ject, dying  and  leaving  no  heirs,  by 
the  English  law  his  estate  was  de- 
creed to  revert  to  Government,  by 
whom  it  had  been  originally  granted 
to  the  father  of  the  deceased.^  Joan- 
na Fernandez  v.  De  Silva  and 
another.  12th  Feb.  1817.  2S.  D.  A. 
Rep.  227. — Haiington  &  Fombelle. 

ESTATE. 


I.  Generally,  1. 

II.  Ancestral. —  See  Ancestral 
Estate,  passim. 

III.  Undivided.  —  See  Partition, 
passim;  Undivided  Hindu 
Family,  passim. 

^  Had  the  case  been  decided  according  to 
the  Portuguese  law  the  result  would  have 
been  the  same  ;  as,  by  the  law  termedMental, 
all  grants  made  by  the  Crown,  and  sub- 
grants  by  any  great  donees  of  the  Crown, 
become  Escheats,  on  failure  of  the  legiti- 
mate descendants  of  the  original  donee,  re- 
lations not  in  the  direct  line  being  ex- 
cluded. 


IV.  Descent  of  Estates. — See 
Inheritance,  passim, 

V.  Conveyance  by  Deed. — See 
Deed,  passim. 

VI.  Conveyance   by  Devise.  — 
See  Will,  passim. 

VII.  Partition  of.  —  See  Parti- 
tion, passim. 

VIII.  Real  Estate.  —  See   Real 
Property,  passim. 

I.  Generally. 

1.  The  fact  of  a  person  being  a 
sharer  in  an  estate  before  it  is  sold  is 
no  ground  for  granting  him  a  share 
in  it  after  it  is  re-purchased.  Birja 
Sahee  and  others' v.  Moopun  Sahee 
and  others.  16ih  Jan.  1826.  4  S. 
D.  A.  Rep.  99. — Leycester  &  Dorin. 

2.  In  a  claim  for  possession  of  a 
piece  of  ground  by  A  and  Sj  on 
which  C  had  erected  a  build- 
ing (subsequently  to  the  conveyance 
to  A  and  B),  A  and  J3  not  shewing 
that  the  person  who  sold  to  them 
originally  had  any  title  to  it,  they 
were  nonsuited,  with  costs.  Jturjee- 
vun  Jadow  and  another  v.  JRamshun- 
kur  Rajaram.  8th  Feb.  1839.  Sel. 
Rep.  181. — Pyne,  Greenhill,  &  Le 
Geyt. 

ESTOPPEL. 

1.  A  widow  of  a  Musuhndn  claim- 
ed the  estate  of  her  husband,  who 
died  twenty-six  years  before,  under  a 
^ift  from  him  in  lieu  of  dower.  There 
had  been  no  possession  on  her  part 
since  his  death  ;  and  her  son,  in  the 
interval,  by  her  directions,  had  soed 
and  obtained  judgment  as  heir  to  his 
father's  estate.  Such  having  been 
the  case,  it  was  held  that  the  widow 
was  estopped  from  claiming  und^r 
the  gift,  though  she  might  come  in, 
as  one  of  the  heirs,  for  her  share. 
3Ieer  Nujeeb  UUah  v.  Mt  Kuseerna. 
18th  Nov.  1795.  1  S.  D.  A.  Rep, 
10. — Sir  J.  Shore,  Speke,  &  Cowper. 

2.  The  widow  of  a  Musuhnan  al- 
leged a  deed  of  gift  of  the   landed 
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estate  of  her  husband^  in  a  suit  by 
the  heirs  against  the  alleged  donee. 
The  deed  was  set  aside  as  a  fabrication ; 
and  afterwards,  on  her  suing  for  lands 
in  satisfaction  of  dower,  her  claim 
was  declared  by  the  law  officers  to  be 
barred  by  estoppel,  because  she,  by  her 
allegation  of  gift,  had  virtually  de- 
clared that  the  lands  were  not  the 
estate  left  by  her  husband,  and  could 
not  claim  them  as  being  so.*  Bebee 
Munwan  v.  Meer  Nusruh  AIL  6th 
June  1803.  1  S.  D.  A.  Rep.  64.— 
H.  Colebrooke  &  Harington. 

3.  A  person  pleaded  a  will,  and  that 
being  rejected  as  a  forgery,  after- 
wards pleaded  a  gift,  which  she  had 
formerly  denied.  It  was  held  that  such 
plea  was  estopped  by  repugnancy  (Ta- 
ndkuz)  in  Muhammadan  law.  JBha- 
noo  Behee  v.  Etnamn  3uhsh,  5th 
Aug.  1803.  1  S.  D.  A.  Rep.  68.— H. 
Colebrooke  &  Harington. 

4.  A  plaintiff  havmg  denied  that 
the  defendant  was  a  daughter  of  the 
deceased  proprietor,  and,  on  her 
death,  haying  admitted  it,  and  claimed 
the  estate  as  her  heir,  such  claim  is 
estopped  in  Muhammadan  law,  on 
the  ground  ofTandkuZf  or  repug- 
nancy. Shah  Ahadee  v.  Shah  AH 
Nukee.—Uth  Oct.  1803.  1  S.  D. 
A.  Rep.  73.— H.  Colebrooke  &  Ha- 
rington. 

5.  Where  the  plaintiff,  a  Hindu 
woman,  first  denied  her  conversion  to 
Muhammadanism,  but  subsequently 
claimed  the  property  of  a  deceased 
Musulmdn,  &s  his  widow  and  heir-at- 
law,  it  was  held  that,  by  reason  of 
repugnancy  in  her  statements,  her 
claim  was  estopped  under  the  Muham- 
madan law.  Ml  Chootun  y.  Ravizan 
AUee  and  another,  15th  March  1841. 
7  S.  D.  A.  Rep.  20.— Barlow. 


EVIDENCE. 


.  ^^  -.^  '»-/■ 


*  The  Court  doubted  the  application  of 
this  doctrine  to  the  case,  but  dismissed  the 
widow's  suit,  on  the  presumption,  from  her 
declaration  of  the  gift,  that  she  must  have 
remitted  dower ;  which,  besides,  had  been 
pleaded  by  the  defendant. 


r      

I.  Hindu  Law. 

1.  Generally y  1. 

2.  Presumptions,  6. 

3.  Evidence  of  Partition, — See 

Partition,  39  et  seq, 

II.  Muhammadan  Law. 

1.  Generally^  ll. 

2.  Presumptions,  14. 

III.  Sikh  Law,  21a. 

IV.  In  the  Supreme  Courts. 

1.  Generally y  22. 

2.  Presumptions,  29. 

3.  Attendance  of  Witnesses,  30. 

4.  Examination    of  Witnesses, 

38. 

5.  Documentary  Evidence,  55, 

(a)  Judicial  Documents,  55, 
{hS  Accounts  ^  Entries,  58. 

(c)  Production     of   Docvr 

fnents,  59. 

(d)  Translated    Documents, 

63. 

(e)  Untranslated  Documents, 

65. 

(f)  Other  Documents,  71. 

6.  Secondary  Evidence,  76. 

7.  In  Criminal  Cases, — See  Cm- 

MiNAL  Law,  8.  10a,  11, 12. 
15. 

V.  In   the  Courts  of  the  Ho- 
nourable Company,  78. 

1.  Generally,  78. 

2.  Admissions,  84  a. 

3.  Presumptions,  86. 

4.  Attendance  of  Witnesses,  101. 

5.  Examination    of  Witnesses, 

102. 

6.  Documentary  Evidence,  115. 

(a)  Judicial  Docunients,115. 

(b)  Admission  and  Proof  of 

Deeds,  117. 

(c)  Accounts  andEntries,  126. 

(d)  Other  Documents,  135. 

7.  Secondary  Evidence,  153. 

8.  Evidence  in  Appeals,  163. 

9.  In  Criminal  Cases, — See  Cri- 

MiNAL  Law,  207  et  seq. 
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I.  HixDTJ  Law.* 


1.  Generally • 

1.  Parol  evidence  that  the  widow 
of  a  Hindu  dying  without  issue  bad 
relinquished  her  right  to  her  deceased 
husband's  estate  was  held,  to  be  inad- 
missible. Radhachurn  Rai  v.  Ki- 
shenchund  Rai  vnd  aiwtlier.  25th 
Feb.  1801.  1  S.  D.  A.  Rep.  33.— 
Speke. 

2.  The  evidence  of  a  member  of  a 
Cast  is  not  admissible  in  a  claim 
against  that  Cast;  nor  can  the  evi- 
dence of  one  person  of  another  Cast 
be  admitted  to  prove  the  evidence  of 
that  member.  Shumbhoodas  Rciee- 
ckund  V.  Dhoolubh  Poorshotum*  1st 
Sept.  1808.  1  Borr.  347.— Grant  & 
J.  Smith. 

3.  The  evidence  of  a  partner  of  a 
member  of  a  Cast  was  held  to  be  in- 
admissiblCy  unless  both  parties  agreed 
to  abide  by  it.     Ih, 

4.  A  leper,  under  the  disorder,  is 
considered  as  afflicted  by  the  judg- 
ment of  God,  and  is  incapacitated 
from  giving  testimony.'  Tne  Court 
remarked,  uiat  they  did  not  consider 
themselves  bound  to  reject  a  witness 
as  incompetent  on  the  grounds  of 
his  being  afflicted  with  leprosy ;  but 
thought  that  it  was,  at  any  rate,  suffi- 
cient to  preclude  the  necessitv  of  the 
witness  giving  an  answer  to  the  ques- 
tion as  to  whether  or  not  he  was  a 
leper,  put  in  order  to  vilify  him  and 
debase  him  in  the  eyes  of  his  c^iin- 
trymen,  and  the  witness  was  told  that 
he  was  not  bound  to  answer  the  ques- 
tion. Bycauntnauth  Paul  Chowdry 
V.  Cossinauth  Paul  Ckorvdrp.  19th 
March  1816.    East's  Notes,  Case  48. 


5.  Where  a  Hindu  made  a  dispo- 
sition of  his  property  by  writing,  and 
also  verbally,  if  such  be  contradic- 
tory the  writing  will  prevail,  as  being 
more  certain  evidence  of  the  testator's 
disposition.  8ree  Muttee  Betjesttory 
Dossee  v.  Ramconny  Dutt  26th 
July  1816.     East's  Notes,  Case  54. 


1  The  Hindu  law  of  Evidence,  though  not 
expressly  reserved  to  Hindu  parties,  is  oc- 
casionally applied.  The  following  cases  ap- 
pear to  have  been  decided  mainly,  and  some 
entirely,  according  to  that  law.  For  full 
information  on  this  curious  and  interesting 
branch  of  the  Hindu  law,  see  1  Coleb.  Dig. 
21,  22.  Macn.  Cons.  H.  L.  328.  1  Macn. 
Princ.  H.  L.  239.   2  Do.  183.  317  et  seq. 

»  2  Macn.  Princ.  H.  L.  319. 


2.  Presumptions, 

6.  The  evidence  of  witnesses  to 
the  fact  of  an  adoption  being  contra- 
dictory, and  not  supported  by  cir- 
cumstantial proof;  and  the  person 
claiming  to  have  been  adopted  not 
appearing,  in  a  public  document,  to 
have  been  designated  as  the  son  of 
his  alleged  adoptive  father ;  the  pre- 
sumption will  be  that  the  claim  is 
unfounded.  MuSabitreea  Daee  v. 
Sutur  Ohun  Sutputtee.  4th  Aug. 
1812.  2  S.  D.  A.  Rep.  21.  —  Ha- 
rington  &  Fombelle. 

7.  In  no  case  will  eviden<3e  of 
adoption  be  allowed  unless  it  be  free 
from  all  suspicion  of  fraud,  and  so 
consistent  and  probable  as  to  give  no 
occasion  for  doubt  of  its  truth.  Soo- 
trugun  Sutputty  v.  Sabitra  Dye. 
9th  April  1834.    2Knapp,287. 

8.  Where  A,  a  Hindu,  absented 
himself  from  his  home  and  family, 
and  was  not  heard  of  more,  his  wife 
(before  twelve  years  had  elapsed,  so 
as  to  furnish  a  legal  presumption  of 
his  death)  joined  with  the  grandson 
by  a  daughter  deceased,  and  next 
heir,  in  a  conveyance,  reciting  the 
death  of  A,  and  conveying  the  pro- 
perty to  a  purchaser  for  a  valuable 
consideration.  It  was  held,  in  an 
ejectment  brought  by  such  grandson, 
and  next  heir,  after  twelve  years,  that 
his  recital  of  A*s  death  should  be 
taken  as  presumptive  evidence  against 
him  that  A  was  dead  when  he  con- 
veyed, and  that  he  could  not  recover 
against  conflicting  evidence,  not  ba- 
lancing in  his  favour,  that  he  was 
under  age  at  the  time  of  his  joining 
in  such  conveyance  and  recital  of  the 
fact  of  A*s  death,  especially  as  there 
was  also  reasonable   evidence  of  a 


[EVIDENCE.] 


217 


sale,  founded  upon  the  necessity  of  the 
familj.  Doe  dent,  Gunganarain  Bon- 
nerjee  v.  JBulram  Bannerjee.  20th 
July  1818.     East's  Notes,  Case  85. 

9.  By  the  Hindu  law,  twelve  years 
are  allowed  for  the  re-appearance  of  a 
missing  person :  after .  the  lapse  of 
that  period  he  will  he  considered  to 
be  dead.^  Mt,  Ayahuttee  v.  Raj- 
kishen  Sahoo.  25th  April  1820.  3 
S.  D.  A.  Rep.  28.— Fendall  &  Rees. 
Ramlochun  Pridfian  v.  Hurchundur 
Chowdree.  13th  Aug.  1836.  6  S. 
D.  A.  Rep.98.— Barwell  &  Stock- 
well. 

10.  But  hy  the  law,  as  current  in 
Benares,  fifteen  years  will  be  allowed 
for  re-appearance,  if  the  absentee,  at 
the  time  of  his  departure,  was  under 
fifty  years  of  age.*  Note  by  Sir  F. 
Macnaghten  in  Doe  dem.  Oungana- 
rain  Bonnerjee  v-  Bulram  Bonner^ 
jee.  20th  July  1818.  East's  Notes, 
Case  85. 


^^V^»^>^^^^^^^fc^»^^^^^^i 


II.    MUHAMHADAN  LaW.^ 


1.  Generally. 

11.  A  deed  was  admitted,  in  con- 
formity with  the  opinion  of  the  law 
officers,  on  the  testimony  of  the  Kdziy 
whose  seal  was  affixed  to  it  (not  his 
signature),  and  of  the  Munshi  who 
drew  it,  though  there  were  no  sub- 
scribing witnesses.  Another  deed 
(of  marriage  settlement),  to  which 
the  above  apparently  referred,  but 
to  the  execution  of  which  there  was 
not  the  requisite  proof,  provided 
that,  in  lieu  of  her  dower,  the  wife 
should  take  all  the  property  the  hus- 
band ''  then  possesseid,  and  might  pos- 

1  2  Macn.  Princ.  H.  L.  9,  note.  26. 

^  But  it  is  stated,  in  a  precedent  by  Sir 
W.  Macnaghten,  that,  by  the  law  of  Benares, 
the  wife  of  a  person  who  has  been  missing 
for  fifty-five  years  has  no  right  to  claim  his 
share  ofjoint  property.  2  Macn.  Princ.  H. 
L.27.  Cfaaeix. 

^  The  following  cases  have  been  arranged 
under  this  division  of  the  title  Evidence  for 
the  same  reason  as  those  above  placed  under 
the  division  Hindu  Law.  See  ante,  note  1. 
p.  216. 


sess  thereafter."  The  law  officers  de- 
clared that  this  could  only  have  con- 
veyed the  property  possessed  by  him 
at  the  time.  Miisnud  Ali  v.  Kkoor^ 
sheed  Banoo.  14th  Aug.  1801.  1 
S.  D.  A.  Rep.  52. — Lumsden  &  Ha- 
rington. 

12.  The  declaration  of  a  person  of 
unsound  mind  is  insufficient  to  esta- 
blish parentage,  or  e^en  of  one  of 
sound  mind,  where  the  parentage  is 
claimed  by  another.*  Rujub  Ali 
Khan  v.  Ramchunder  Ckutoorjea. 
10th  April  1820.  3  S.  D.  A.  Rep. 
23.— C.  Smith. 

13.  According  to  the  rule  of  Mu- 
hammadan  law,  it  is  necessary  that 
the  plaintiff  should  adduce  evidence 
to  prove  his  claim  on  simple  denial 
by  the  defendant;  but  when  any  spe- 
cial plea  is  urged  the  onus  probandi 
rests  with  the  defendant.^  Huheem 
Wahid  Ali  v.  Khan  Beebee.  6th 
Aug.  1821.  3  8.  D.  A.  Rep.  102. 
— Goad. 


2.  Presumptions* 

14.  Where  a  Muhammadan  man 
and  woman  live  together  as  husband 
and  wife,  they  will  be  presumed  to 
be  man  and  wife,  though  not  publicly 
married,  where  nothing  appears  to 
invalidate  that  presumption;  and  a 
son  bom  under  such  circumstances 
inherits  equally  as  a  son  in  proved 
wedlock,  and  is  not  divested  of  his 
right  as  one  of  the  heirs  to  the  estate 


*  It  is  a  well-known  rule  of  Muhammadan 
law,  that  a  declaration  by  a  person  of  his 
being  the  father  of  such  a  child  is  sufhcient 
to  establish  the  fact,  provided  there  be  no- 
thing manifestly  to  repel  the  presumption. 
Here,  however,  there  was  sufficient  for  that 
purpose,  independently  of  the  disordered 
state  of  the  intellects  of  the  declaring  party, 
the  first  husband  of  the  woman,  whom  he 
claimed  as  his  wife,  and  the  mother  of  his 
children,  being  alive,  and  no  divorce  having 
taken  place  between  her  and  such  first  hus- 
band, who  also  claimed  the  parentage  of 
her  children.  —  Macn.  3  Hed.  168,  169. 
And  see  Macn.  Princ.  M.  L.  61,  par.  33. 132. 
299.  Introd.  to  Do.  xxiii.  xxiv.  Baillie, 
Inh.  35. 

5  Macn.  Princ.  M.  L.  370. 
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of  his  paternal  uncle,  though  dis- 
carded by  the  latter.*  Mihr  AH  and 
another  v.  Kureemoonisa  Begum  and 
another.  28th  April  1814.  2  S.  D. 
A.  Rep.  112. — Rees. 

15.  Where  one  witness  stated  tliat 
he  conjectured  that  the  mother  of  the 
plaintiff  was  married*  to  Ay  but  ad- 
mitted that  he  was  not  present  at  the 
marriage,  and*that  he  never  heard  A 
acknowledge  the  marriage;  and  the 
defendant,  denying  the  marriage,  ac- 
knowledged that  the  plaintiff's  mo- 
ther was  the  Haram,  or  concubine,  of 
A  ;  it  was  held  that  such  expression, 
in  conjunction  with  the  conjectural 
evidence  of  one  witness,  cannot  raise 
a  presumption  in  favour  of  the  mar- 
riage. •  Huheem  Wahid  All  v.  Khan 
Beebee.  6th  Aug.  1821.  3  S.  D. 
A.  Rep.  102.— Goad. 

16.  According  to  the  Muhamma- 
dan  law,  continued  cohabitation  and 
acknowledgment  of  parentage  form 
sufficient  presumptive  evidence  of 
wedlock  and  legitimacy.  Mirza 
Qaim  Ali  Beg  v.  3It.  Hingun  and 
others,  loth  April  1822.  3  S.  D. 
A.  Rep.  152. — Leycester  &  Dorin. 

17.  And  the  same  point  was  de- 
cided by  the  Judicial  Committee  of 
the  Privy  Council,  in  Khajah  Hida- 
yut  Oollah  v.  Rai  Jan  Khanum.  2d 
Aug.  1844.     3  Moore  Ind.  App.  295. 

18.  The  fact  of  a  Musulman  wo- 
man's having  suffered  forty-two  years 
to  elapse  since  the  death  of  her  al- 
leged husband,  without  advancing 
any  claim  to  her  share  of  his  pro- 
perty, although  many  suits  had  been 
brought  in  this  interval  by  the  other 
heirs,  was  held  to  furnish  strong  pre- 
sumption that  she  was  not  lawfully 
married  to  him.  J\It.  Shumsoonim 
V.  Meer  Gohur  Ali  and  others.  27th 
Nov.  1827.  4  S.  D.  A.  Rep.  283.— 
Sealy. 

19.  Filial  relationship,  including 
right  of  inheritance,  to  a  Musulman, 
in  the  child  of  his  domestic  concu- 


*  3  Hed.  169.  Macn.  Princ.  M.  L.  58, 
par.  13.  262.  300.  et  seq. ;  and  Introd.  to  Do. 
xxiii.  xxiv.    Buillie  Inh.  35. 


bine  (such  child  affirming,  if  capable 
of  speech),  is  established  by  his  an- 
retracted  recognition ;  provided,  how- 
ever, that  paternity  be  not  commonly 
imputed  to  another  man.  Khairat 
Ali  and  another  v.  Zahuran  Nij^a, 
15th  March  1830.  5  S.  D.  A.  Rep. 
17. — Rattray. 

19  a.  A  child  bom  in  wedlock  is 

f)resuraed  to  be  the  child  of  the  father; 
egitimacy  following  the  marriage- 
bed.  Jesmunt  Singjee  Uhby  Sin^ee 
and  another  v.  Jet  Singjee  Ubby  Sing- 
jee. 5th  Feb.  1844.  3  Moore  Ind. 
App.  245. 

20.  According  to  the  Muhamma- 
dan  law,  the  death  of  a  missing  per- 
son may  be  presumed  when  ninety 
yeare  from  his  birth  have  elapsed, 
after  which  his  estate  may  be  divided 
among  his  heirs.  Mt.  Manx  Bibi 
V.  3ft.  Sahibzadi.  15th  April  1831. 
5  S.  D.  A.  Rep.  108.— Tumbull  & 
Rattray.  Burvesh  and  another  v. 
Shekhun  and  another.  1820,  2  Bonr. 
20. — Elphinston,  Romer,  &  Suthe^ 
land. 

21.  The  mere  fact  of  a  Musulman 
and  his  wife  living  separately  is  not 
sufficient  evidence  of  a  divorce  to  en- 
able the  wife  to  recover  dower  not 
exigible  {3fuwajjal).  Nooj^nissa 
Begum  v.  Nawaub  Syed  3fohsin  Al- 
lee  Khan.  26th  June  1841.  7  S. 
D.  A.  Rep.  40.— Tucker. 


III.  Sikh  Law. 

21  a.  Where  it  was  proved  that  the 
widow  of  a  deceased  Sikh  had  al- 
lowed another  person  (who  claimed 
as  adopted  son  of  the  deceased)  to 
light  the  funeral  pile  of  her  late  hus- 
band, and  fliat  she  was  not  even  pre- 
sent at  the  ceremony ;  and  it  also  ap- 
pearing that  the  deceased  had  been  in 
the  habit  of  calling  him  his^  son ;  it 
was  held  to  be  strong  presumptive 
evidence  of  adoption.  Boe  A^Tfu 
Kis.^enchunder  Shaw  v.  Baidam 
Beebee.  Jan.  1815.  East's  Notes. 
Case  14. 


•  ^"w  V  ^"W  ^-  ■W  S^N  -V  '^^^^"JN^^ 
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IV.  In  the  Supreme  Courts. 
1.  Generally, 

22.  In  an  action  of  assumpsit, 
grounded  on  the  judgment  of  a  Court 
of  Justice  at  Chandernagore,  it  was 
held  that  evidence  of  collusion  and 
partiality  in  the  Judges  was  admis- 
sible.^ 3howanneechum  Day  v. 
Bodinaut  Baroodja.  21st  Nov. 
1797.    Mor.  271. 

23.  The  Court  seemed  to  think 
that  the  37th  plea  rule,  directing  no 
special  matter  to  be  given  in  evidence 
without  leave  of  the  Court,  then  only 
applied  to  cases  attended  with  diffi- 
culty, arising  from  the  necessity  of 
setting  out  a  Hindu  or  Musulmdn 
title.*  Anon.  30th  Oct.  1804.  Sm. 
R.  91. 

24.  A  defendant  admitting  a  charge 
is  not  restricted  in  equity  to  any  parti- 
cular evidence  in  his  discharge.  Pee- 
ramah  Syrang  v.  Nineapah,  16th 
Aug.  1808.     1  Str.  283. 

25.  On  questions  of  contract  or  in- 
heritance between  natives  the  Court 
will  investigate  according  to  the  En- 
glish, and  not  according  to  the  native 
rules  of  evidence.  Syed  Ally  v.  Syed 
Kullee  Mulla  Khan,  19th  Jan. 
1813.    2  Str.  191. 

26.  A  subsequent  promise  by  the 
payee  or  indorsee  of  a  foreign  bill  of 
exchange  to  pay  the  bill,  was  held  to 
be  evidence  of  a  regular  protest  of  its 
dishonour  by  the  drawees.  Richard- 
son  v.  Betham.  26th  Nov.  1820. 
Easf  s  Notes.     Case  89. 

27.  Evidence  of  justification  under 
general  issue  can  only  be  given  in 
trespass  vi  et  armis,  Buckingham  v. 
Larkins.  2d  Term  1823.  CI.'  R. 
1829. 214. 


28.  Evidence  of  trading  in  Cal- 
cutta, or  other  ground  of  constructive 
inhabitancy,  is  receivable  under  the 
general  allegation  of  "  inhabitancy,'* 
laid  in  the  plaint  as  the  ground  of  ju- 
risdiction. RamculUan  Mundelly, 
Mamchunder  Seal  and  another.  12th 
Feb.  1840.    'Mor.  203. 


2.  Presumptions. 

29.  A  demand  of  a  sum  of  money 
deposited  with  the  defendant  thirty 
years  previous  to  the  filing  of  the 
bill,  but  sworn  by  the  answer  to  have 
been  paid  over  according  to  the  direc- 
tions of  persons  whom  the  plaintiff 
represented,  was  dismissed,  but  with- 
out costs ;  it  being  presumable,  from 
the  lapse  of  time,  that  the  demand 
had  in  some  manner  been  satisfied  or 
released.  Chintadi*y  Petta  Peera' 
m/ih  Syrang  and  others  v.  Nineapah, 
16th  Aug.  1808.     1  Str.  283. 


*  It  was  held  necessary,  in  this  case,  that 
it  shoald  appear,  either  by  the  judgment  or 
parol  evidence,  that  the  defendant  was  sub- 
ject t»  the  jurisdiction  of  the  Chandema- 
Sore  Court  at  the  time  of  the  judgment 
eing  pronounced. 

2  Now,  by  the  53d  plea  rule,  no  rule,  or 
order,  shall  have  the  effect  of  depriving  any 
one  of  the  power  of  pleading  the  general 
issue,  and  giving  the  special  matter  in  evi- 
dence, in  any  case  when  authorised  by  the 
SUtate.    2  Sm.  &  By.  68. 


3.  Attendance  of  Witnesses. 

30.  The  absence  of  a  material  wdt- 
ness  for  the  plaintiff  was  proved,  by 
an  affidavit,  to  be  the  reason  of  his 
not  going  on  to  trial ;  and  the  affidavit 
also  stated  that  he  had  given  notice  of 
trial  for  the  sittings  after  the  term. 
Judgment,  as  in  case  of  a  nonsuit, 
moved  for  by  the  defendant,  was  re- 
fused.* Oyachund  Shaw  v.  Mirza 
Mahomed  Cazim  Ally  Khan.  Hyde's 
Notes.  16th  Jan.  1778.  Sm.  R. 
250. 

31.  When  the  Supreme  Court  see 
that  a  witness  is  kept  out  of  the  way, 
they  will  allow  the  plaintiff  to  save 
the  notice  of  trial,  and,  if  necessary, 
will  let  him  put  off  the  trial  from 
time  to  time  until  tlie  witness  appear. 
By  the  Charter,  the  Supreme  Court  is 
empowered  to  punish  the  absence  of 
witnesses,  not  only  by  fine  and  im- 
prisonment, but  by  punishment  not 
extending  to  life  or  limb.     Gi^and  v. 


'  But  on  the  same  affidavits  a  rule  was 
granted  to  shew  cause  why  the  plaintiff 
should  not  pay  costs  for  not  going  on  to  trial. 
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Francis.     Hvde'e  Notes.     18tb  Jan. 
1779.     Mor.'263. 

32.  Ail  persons  commorant  within 
the  provinces  are  within  the  jurisdic- 
tion of  the  Supreme  Court,  as  wit- 
nesses, and  subject  to  a  subposna  ad 
testificandum.  Doe  dem.  3uddi- 
nauth  Okosaul  v.  DeveraU.  29th 
March  1839.     Mor.  184. 

32  a.  And  inHhe  event  of  disobey- 
ing such  subpcenoy  a  writ  of  habeas 
corpus  ad  testificandum  can  be  grant- 
ed by  the  Court,  to  bring  up  the  body 
of  the  disobedient  witness.  Anon. 
16th  June  1800.     Mor.  146- 

33.  The  Court  awarded  a  writ  ofha- 
heoA  corpus  ad  testificandum  to  the 
gaoler  of  the  twenty-four  Pergun- 
nahs,  directing  him  to  bring  up  the 
body  of  a  prisoner,  to  give  evidence 
in  the  cause  which  stood  for  that  day, 
but  was  adjourned  till  the  morrow. 
Doe  dem.  jBrujesehree  Seatanny  v. 
Mamnarain  Misser.^  16th  June 
1800.     Sm.  R.  148. 

34.  Habeas  corpus  ad  testifican- 
dum will  issue  to  the  gaoler  of  a  Mo- 
fussil  Court.  The  Queen  v.  Shawe 
and  others.  23d  Oct.  1843.  1  Ful- 
ton, 328. 

35.  On  a  reference,  the  non-atten- 
dance of  witnesses  is  no  excuse  for 
default  Kistnonundo  Biswas  v. 
Prawnkissen  Diswas.  19th  Jan. 
1824.    CI.  R.  1829.  300. 

36.  A  copy  of  a  subposna,  inclosed 
in  an  envelope  to  a  witness^  who  sends 
his  Saldm  in  reply,  was  held  to  be 
good  service, although  the  original  was 
not  shewn  to  him.  Palsgrave  v.  Wor- 
ralL  1st  Term,  1833.  CI.  R.  1834. 146. 

*  Od  an  application  by  the  Company's 
attorney  to 'Sir  W.  Russell,  C.  J.,  in  the  va- 
cation after  the  3d  Term,  1832,  for  a  habeas 
corptis,  to  be  directed  to  the  Sheriff  to  take 
a  prisoner  in  his  custody,  on  mesne  process, 
before  a  Commissioner,  to  give  evidence  on 
a  special  commission  of  inquiry  into  certain 
disturbances,  the  C.  J.,  after  communi- 
cating with  the  other  Judges,  expressed  an 
opinion  that  the  Court  had  not  any  authority 
to  issue  the  writ  in  such  a  case,  or  to  give 
evidence  in  any  other  Court  than  their  own, 
according  to  the  spirit  of  the  Stat  43d.  Greo. 
III.  c.  140.,  and  the  provisions  of  the  44th 
Geo.  III.  c.  102. 


37.  The  Supreme  Court  will  re- 
quire ditstinct  and  definite  grounds  to 
be  stated,  and  an  affidavit  to  be  made 
by  the  party  himself,  or  his  attorney, 
where  a  postponement  of  the  trial  is 
moved  on  the  ground  of  alleged  ab- 
sence of  mateiial  witnesses.  Ram- 
dhone  Ghose  v.  Hamanund  Qhose. 
21st  June  1838.     Mor.  287. 


4.  Examination  of  Witnesses.* 

38.  Should  a  witness  prevaricate 
very  mtfch,  the  Court  will  direct  the 
Prothonotary  to  make  a  minute  that 
the  Court  entirely  rejected  the  evi- 
dence of  such  witness,  on  the  ground 
of  his  having  contradicted  himself  in 
material  parts  of  his  statement;  and 
thev  will  direct  that  an  order  to  this 
effect  shall  afterwards  be  drawn  up, 
and,  in  case  of  appeal,  sent  with  the 
rest  of  the  proceedings  to  England. 
Ramnarain  Tagore  v.  Kistnopersaud 
Chowdry.  Hyde's  Notes.  29th  Nov. 
1777.    Mor.  268,  note. 

39.  In  all  appealable  cases,  where 
the  native  witnesses  appear  to  pre- 
varicate and  to  evade  questions 
put,  the  advocates  are  at  liberty  to 
examine  the  interpreter  as  to  the 
mode  in  which  the  witness  gave  his 
testimony,  so  that  the  evidence  before 
the  Court  of  Appeal  may  be  as  nearly 
as  possible  the  same  as  before  the 
Supreme  Court.  Nanderah  Begum 
V.  Bahauder  Beg  and  others.  Hyde's 
Notes.  8th  Dec.  1778.  Mor.  268, 
note. 

40.  The  Court  will  not  direct  a 
Commission  to  examine  witnesses  in 
a  cause  where  the  purpose  for  which 
such  testimony  is  sought  is  against 
good  faith  and  conscience,  and  con- 


2  In  a  draft  Act,  intitaled,  "  An  Act  for  tfae 
Improvement  of  the  Administration  of  Jus- 
tice in  the  Supreme  Court  of  Judicature  at 
Fort  William  in  Bengal,"  it  is  proposed 
that  the  taking  of  evidence  by  wntten  de- 

Eosition  before  the  Examiner  of  the  Court 
e  abolished,  and  that  the  vvod  toee  exami' 
nation  of  witnesses  in  open  Court  be  sabsti- 
tuted  for  it>  in  all  suits  and  on  all  sides  of 
the  Court 
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trary  to  law ;  and  where  such  defect 
appeared  upon  the  face  of  the  hill,  it 
was  held  to  he  useless  to  direct  an 
examination  of  witnesses  under  such 
circumstances.  Anon.  28th  Jan. 
1814.    East's  Notes.    Case  6. 

41.  The  Court  will  refuse  an  order 
for  a  prisoner  in  execution  under  civil 
process  to  be  brought  up  in  order  to 
make  affidavit  of  matters  in  a  cause 
in  Court,  but  will  authorize  the  Un- 
der Sheriff  for  the  time  being  to  take 
affidavits  of  prisoners  in  custody. 
Ex  parte  Reid.  25th  Oct.  1819. 
East's  Notes.     Case  107. 

42.  Female  witnesses  for  the  trial 
of  an  issue,  whose  rank  and  Cast  will 
not  permit  them  to  appear  in  public^ 
maj  be  examined  bj  a  commission 
granted  by  the  Court  for  the  purpose, 
subject,  however,  to  having  their  de- 
positions  suppressed  at  the  issue,  if  it 
were  shewn  that  the  Cast  and  rank 
of  the  women  would  have  permitted 
them  to  appear.  GourhuUuh  v.  Jng- 
gumauth  Persaud  Mitter.  4th  Term 
1823.  CI.  R.  1829.  247.  2  Sm.  & 
By.  9,  note.    Mor.  277. 

43.  The  examination  of  witnesses 
must  commence  within  twelve  days 
after  the  inteiTogatories  are  filed  ^  and 
merely  swearing  them  will  not  pre- 
vent the  bill  Irom  being  dismissed  for 
want  of  proceeding.  Secus,  if  the 
examiner  had  certified  that  he  was 
prevented  from  examining  the  wit- 
nesses by  other  business.  Sreemutty 
Doyamoney  Dahey  Y,JoygopaulRoy 
Chowdry.  20th  Dec.  1824.  CI.  R. 
1829.283. 

44.  A  witness  who  has  been  in 
Court,  after  an  order  that  he  should 
withdraw,  cannot  be  examined.  This 
is,  however,  sometimes  discretionary 
with  the  Judge  in  civil  cases,  but 
never  in  cases  where  the  proceedings 
are  between  the  Crown  and  the  sub- 
ject, Kissenmohun  Si7ig  v.  Colly- 
persaud  Ihitt.  Ist  Dec.  1830.  CI. 
R.  1834.  32.  The  King  v.  Rajah 
Buddinauth  Roy.    CI.  R.  1834.  32. 

45.  On  the  Elcclesiastical  side,  the 
promovent's  witnesses  are  to  be  exa- 
mined by  the  Ecclesiastical  Registrar 


on  the  allegations  of  the  libel  only, 
and  no  interrogatories  are  to  be  filed. 
In  the  matte?*  of  the  will  of  Oeorge 
Page.  16th  Jan.  1836.  Mor.  284. } 
4Jd.  The  Court  refused  to  grant  a 
commission  to  take  an  affidavit  of  the 
service  of  a  certain  order  of  the  Irish 
Rolls'  Court,  and  of  process,  and  of 
a  copy  of  the  bill,  upon  a  party  de- 
fendant in  a  cause  pending  in  the  said 
Rolls'  Court.  Walsh  v.  Slater  and 
others.  25th  March  1839.  Mor.  295. 

47.  Rules  for  the  examination  of 
witnesses  de  bene  esse  must  be  drawn 
up  for  the  examination  *  to  take  place 
before  the  Prothonotary.  East^In- 
dia  Company  v.  Radakissen  Rysach. 
6th  Feb.  1844.     1  Fulton,  406. 

48.  The  rule  for  the  examination 
of  a  witness  de  bene  esse  must  be  on 
payment  of  costs.     lb. 

49.  The  Court  ordered  the  Eccle- 
siastical Registrar  to  attend  the  Com- 
missioners appointed  to  examine  a 
party  as  to  the  execution  of  a  will, 
but*  Ryan,  C.  J.,  observed,  "  We 
will  in  this  make  the  order,  but  not 
as  a  precedent  for  cases  which  may 
occur  hereafter.  We  cannot  say  that 
the  Registrar  should  attend  a  Com- 
missioner in  the  most  distant  parts 
of  India,  and  yet  the  Ecclesiastical 
Court  is  very  unwilling  to  give  up 
possession  of  its  wills."  Unnopoomah 
Dabee  v.  Ranee  Kohchomoney  and 
others.  17th  July  1839.  lFulton,83. 

50.  A  commission  for  the  exami- 
nation  of  witnesses  operates  as  a  stay 
of  proceedings :  in  every  such  com- 
mission a  term  is  to  be  specified  for 
its  return.  Machellar  v.  Wallace. 
26th  Jan.  1842.     1  Fulton,  145. 

51.  The  rules  of  evidence  are  the 
same  in  India  as  in  England,  and  no 
allowance  is  made  for  the  character 
of  the  natives.  Sreemutty  Nubbo- 
coomary  Dossee  v.  Ooursoonder  Seal. 
24th  June  1842.     1  Fulton,  15. 

52.  Six  months  is  not  too  long  a 
time  for  a  commission  for  the  exami- 
nation of  witnesses  in  England  to  be 
outstanding.  Machellar  v.  Wallace. 
12th  July  1842.     1  Fulton,  16. 

53.  A  commission  to  examine  wit- 
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nesses  at  Jubbolpore,  out  of  the  juris- 
diction of  the  Court,  was  allowed  to 
be  directed  to  the  junior  assistant  po- 
litical agent  as  the  party  performing 
the  judicial  duties  in  that  district, 
such  a  direction  being  conformable 
to  Act  VII.  of  1841,  which  gives 
the  Court  the  power  to  issue  a  com- 
mission. Ramchund  v.  NichoUon* 
1  Fulton,  16.   . 

53  a.  A  Musulmdn  husband  was 
admitted  to  gire  evidence  in  favour 
of  his  own  wife.*     Bibee  Ameerun  v. 


Shaik  Bawood.       Ist  Term  1843. 
1  Fulton,  143. 

54.  If  a  commission  to  take  an 
answer  be  made  returnable  on  a  day 
certain,  the  Court  has  no  power  to 
enlarge  the  time.  Chulwlm,  Exe- 
cutor, V.  Gibson  and  others,  14th 
March  1843.     1  Fulton,  146. 


*  It  is  prima  facie  an  anomaly,  that  whilst 
a  Muhammadan  husband  is  not  allowed  to 
give  evidence  in  favour  of  his  wife  by  the 
Muhammadan  law,  nor  an  English  husband 
to  give  evidence  in  favour  of  his  wife  by  the 
English  law,  a  Muhammadan  husband's  evi- 
dence should  be  admissible  in  favour  of  the 
wife  in  an  English  Court  of  Justice  admi- 
nistering Muhammadan  law.  In  this  case, 
however,  it  must  be  remembered  that  the 
Court  merely  administers  the  Muhammadan 
law  of  contract,  and  is  not  to  be  guided  in 
the  investigation  of  facts  (for  which  purpose 
only  evidence  is  adduced)  by  the  Muham- 
madan law  of  evidence.  In  the  investiga- 
tion of  facts,  no  matter  what  law  is  to  be 
administered  after  they  have  been  brought 
before  the  Court,  the  Court  must  in  every 
case  be  guided  by  those  principles  which  it 
considers  the  best  for  arriving  at  the  truth  ; 
that  is  to  say,  the  principles  laid  down  by 
its  own  law  of  evidence.  Now  the  English 
husband  is  excluded,  because,  in  the  eye  of 
the  law,  the  husband  and  wife  are  one  per- 
son, and  the  reception  of  his  evidence  would 
militate  against  the  principle,  that  no  man 
can  give  evidence  in  favour  of  himself.  But 
by  the  Muhammadan  marriage  contract  this 
unity  of  person  is  not  created.  The  Mu- 
hammadan wife  is  an  independent  peiaon- 
age,  and  has  her  separate  rights  and  sepa- 
rate property,  and  she  and  her  husband  may 
enter  into  contracts  without  the  interven- 
tion of  trustees :  no  greater  objection,  there- 
fore, exists  to  the  admission  of  the  evidence 
of  the  Muhammadan  husband  than  to  that 
of  any  other  connection  or  relative.  For 
the  same  reason  the  Muhammadan  wife  may 
sue  and  be  sued  in  her  own  name. — Fulton. 
This  point  of  the  law  of  evidence  was  not 
expressly  decided  in  the  case  above  noted, 
but  it  has  prevailed  in  practice.  I  may 
add,  that,  even  by  the  Muhammadan  law, 
this  inadmissibility  of  the  husband  to  give 
evidence  in  favour  of  his  wife  prevails  only 
amongst  the  Sunfys,  and  has  given  rise  to 
much  contention  with  the  Shias,  who  main- 
tain the  opposite  doctrine. 


6.  Documentary  Evidence, 

(a)  Judicial  Documents. 

55.  The  minute  of  the  Registrar 
on  the  office  copy  of  an  answer  is  the 
proper  evidence  of  the  time  of  its  de- 
livery to  the  plaintiff.  Ranganaicka' 
loo  V.  Rarna  Naick,  8th  March  1802. 
1  Str.  151. 

56.  Under  the  Indian  Press  Act, 
the  original  declaration  filed  in  the 
Supreme  Court  is  a  record,  and  as 
such  proves  itself.  Macnaghtm  v. 
Tandy.    24th  Oct  1838.    Mor.289. 

57.  A  Bill  of  Sale  from  a  Mofussil 
Court  is  a  record^  and  is  admissible 
on  proof  of  its  seal.  So  is  an  ezem- 
plihcation  thereof.  Thakoee  Sarap 
V.  Sm^ult.  1st  Term  1843.  1  Ful- 
ton, 136. 


(b)  Accounts  and  Entries. 

58.  A  Muharrir  of  the  Jamabandi 
office  of  the  ,  Collector  of  Calcutta 
produced  a  Chitta  book,  containing 
the  measurement  of  lands ;  but  it  was 
not  allowed  to  be  read  in  evidence, 
as  the  witness  could  not  tell  who 
wrote  it,  had  been  thirty-five  years 
in  the  office,  and  thought  it  was  not 
written  by  any  one  who  was  in  the 
office  when  the  book  appeared  to 
have  been  written.  Doe  dem.LoU 
Sing  V.  Guddadkur  Sein.  23d  March 
1791.    Sm.  R.  81. 


(f.)  Production  of  Documents. 

59.  Where  letters  had  been  ad- 
dressed to  the  Government,  complain- 
ing of  a  grievance  which  the  defendant 
appeared  to  have  suffered,  and  pray- 
ing redress ;  it  was  held  that  such 
letters  are  not  compellable  to  be  pro- 
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daced  in  Court  upon  an  action  for 
a  libel,  without  the  assent  of  Go- 
vernment, or  of  those  who  represent 
it  in  the  public  offices.  Hayes  v. 
Graham.  29th  Jan.  1818.  East's 
Notes.     Case  74. 

60.  By  the  Indian  Press  Act,  the 
copy  of  a  newspaper  is  evidence  of 
the  publication  of  such  copy  by  the 
person  whose  name  is  subscribed  to 
it  3facnaghten  v.  Tandy,  24th 
Oct  1838.    Mor.  288. 

61.  The  production  of  documents, 
mentioned  in  an  answer,  must  be 
moved  for  before  the  cause  is  at  issue. 
Mirzahee  Beffum  v.  3foonshee  Fuz- 
zuhul  Kurreem.  27th  Oct.  1842. 
1  Fulton,  84. 

62.  QuiBre,  Whether  they  should 
be  produced  in  the  Registrar's  or 
Examiner's  office  ?     lb. 


(<i)  Translated  Documents, 

63.  Translations  from  the  Persian 
are  inadmissible  in  the  Supreme 
Court,  unless  made  by  the  sworn  in- 

^  terpreter  of  the  Court.  Doe  dem, 
Olijah  Raur  v.  Luscarree  Butclier, 
Hyde's  Notes.  11th  Mar.  1782. 
Mor.  267. 

64.  Where  the  translation  of  a  Per- 
sian document  bears  the  seal  and  sig- 
nature  of  the  sworn  interpreter  of  the 
Supreme  Court,  the  Court  will  not 
inquire  into  the  mode  in  which  the 
translation  was  made,  but  will  always 
receive  it  as  primA  facie  correct  at  all 
events.  If  the  defendant  can  shew 
that  the  translation  is  incorrect  in  any 
particular  he  is  at  liberty  to  do  so. 
Crolaubchund  v.  Premsook,  April 
1840.     Mor.  268,  note. 


{e.)  Untranslated  Documents, 

66.  The  interpreter  may  be  exa- 
mined as  to  appearance  of  forgery  on 
the  face  of  a  Persian  instrument  pro- 
duced in  evidence.^     Doe  dem.  Oli- 
jah   Raur    V.    I/uscarree  Butcher. 

'  This  is  more  frequently  done  by  refe- 
rence than  by  formal  examination  as  a  wit- 
ness. 


Hyde's    Notes.     11th    July    1782. 
Mor.  267. 

66.  Generally  speaking,  no  papers 
will  be  received  as  evidence  which 
have  words  upon  them  not  translated; 
but  there  may  arise  cases  where  the 
Court  would  give  time  for  making 
translations,  as^  where  the  papers  are 
in  the  possession  of  the  opposite 
party.  Ilurrochundei^  v.  JLowrie. 
3d  Term,  1828.  CI.  Ad.  R.  1829. 
47.     Mor.  278. 

67.  It  has  been  refused,  by  the  Su- 
preme Court,  to  allow  untranslated 
Persian  papers  to  be  put  into  the 
hands  of  the  witness,  even  to  prove 
the  signature,  though  the  counsel  for 
the  party  producing  them  undertook 
to  have  them  translated  before  the 
trial  was  over,  and  stated  that  the 
production  had  only  been  rendered 
necessary  by  matters  elicited  in  the 
cross-examination  of  the  witness. 
Ranee  Rajessoree  v.  Ranee  Solacka- 
nomoney.  July  1839.  Mor.  278, 
note. 

68.  Where  exhibits,  produced  for 
the  first  time  in  the  Examiner's  office, 
are  required  to  be  translated,  the 
practice  is,  to  move  that  the  interpre- 
ter may  attend  at  the  Examiner's 
office.  Woomachurn  Doss  v.  Ross- 
money  Dossee.  13th  Jan.  1840. 
Mor.  303. 

69.  Where  no  particular  reason 
occurred  why  the  necessity  of  a  trans- 
lation of  documents  might  have  been 
foreseen,  and  as  the  expense  of  the 
translation  would  have  been  great  had 
it  been  unnecessarily  incurred,  the 
Court  allowed  the  interpreter  to  trans- 
late the  document  invd  voce.  See- 
vary  Mistry  v.  Colly  Kinher  Paulit, 
18th  July  1842.     1  Fulton,  22. 

70.  An  instrument  in  one  oriental 
language,  signed  in  another,  is  ad- 
missible on  proof  of  the  party  signing 
being  able  to  speak  the  language  of 
the  instrument,  and  without  proof  of 
his  being  able  to  read  it,  or  of  the  in- 
struments having  been  explained. 
Thahoee  Saraj)  v.  Smq^lt,  1st  Term 
1843.     1  Fulton,  130. 
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(/.)  OtJier  Documents. 

71.  Upon  a  bill  to  be  relieved 
against  a  judgment  at  law,  on  a  note 
in  writing,  the  Court  will  not  compel 
the  defendant  in  equity  to  produce 
such  note  before  the  Examiner  for  the 
purpose  of  the  suit  Narrain  Pillay 
and  others  v.  Executors  of  Chittra 
PiUay.     13th  Feb.  1801.     1  Str.  79. 

72.  The  ro«gh  draft  of  a  deposi- 
tion in  the  Examiner's  office,  signed 
by  the  witness,  will  be  consider^  as 
evidence,  even  though  the  witness 
should  subsequently  refuse  to  sign  the 
fair  copy.  AmacheUa  Chitty  v. 
Vencatachella  Moodely.  22d  Feb. 
1808.    1  Str.  265. 

73.  A  reference  to  books  in  the 
Master's  office  must  not  be  made  ge- 
nerally, but  the  parts  referred  to  must 
be  re-copied,  otherwise  they  cannot  be 
considered  as  put  into  the  answer, 
and  the  reference  is  insufficient. 
Kistnomundo  Biswas  v.  Pranmkissen 
Biswas.    20th  Jan.  1829.     CI.   R. 

1834.  26. 

74.  A  notary's  seal  upon  a  power 
of  attorney,  without  proof  that  the 
person  purporting  to  be  a  notary  was 
such,  nor  any  thing  to  prove  signatures 
of  attesting  witnesses,  beyond  the 
statement  on  paper  of  that  notaiy,  is 
insufficient  to  prove  the  execution  of 
such  power.  Anon.  4th  March  1837. 
1  Fulton,  72. 

74  a.  A  Bengdli  mortgage  will  be 
received  in  evidence,  unaer  the  com- 
mon counts  in  assumpsit,  not  only  as 
evidence  of  the  loan,  but  to  shew  the 
rate  of  interest  agreed  upon  between 
the  parties.  Surroopsook  v.  Oovind 
Chunder  Bonnerjee.  31st  Jan,  1840. 
Mor.  244. 

75.  Semble,  When  interlineations 
appear  in  a  will,  and  they  are  not  at- 
tested, the  will  must  be  proved  pei- 
testes,  to  shew  whether  they  were 
made  before  or  after  execution.  In 
the  matter  of  General  Hooper.  19th 
July  1843.    1  Fulton,  212, 


produce  and  read  Chitta  books,  not 
written  by  himself,  as  secondary  evi- 
dence, shewing  the  contents  of  papers 
in  the  hands  of  the  other  party.  Dot 
dem.  Radamaney  JDassee  v.  Sri  Muti 
Durqa  Dassee.  11th  April  1794. 
Sm.  R.  81. 

77.  Chitta  books  cannot  be  con- 
sidered conclusive  evidence.    lb. 


7.  In  Criminal  Cases. — See  Crimi- 
nal Law,  207  et  seq. 


«^^s.W^f^/^^/^r>«^/^^^«^^^^^ 


V.  In  thb  Courts  op  thb  Honour- 
able Co&lPANT 


6.  Secondary  Evidence. 
76.  A  witness  may  be  allowed  to 


1.  Oenerally. 
78.  Where,  at  the  formation  of  a  trien- 
nial settlement  for  the  conquered  pro- 
vinces, in  1210,  F.  S.,  A  stood  forward 
as  proprietor  of  an  estate,  and,  entering 
into  engagements  with  Government, 
held  possession  for  that  period;  and 
B,  the  real  proprietor,  then  appeared, 
and  sued  to  recover  the  profits  re- 
ceived by  A,  alleging  that  A  acted 
on  her  behalf  in  making  engagements 
for  the  lands,  and  un4er  an  affree- 
ment  to  leave  B  in  possession  other 
proprietary  rights  and  profits,  but 
had  fraudulenUy  applied  them  to  his 
own  use ;  B's  claim  was  dismissed, 
as  no  written  or  other  specific  en- 
gagement between  the  parties  had 
been  adduced.  Ranee  Bkiidomn  v. 
Hemunchul  Singh.  16th  May  1813. 
2  S.  D.  A.  Rep.  59.— H.  Colebrooke 
&  Fombelle. 

79.  Where  the  head  of  a  village 
claimed  remuneration  from  the  2^ 
koor  of  a  neighbouring  village,  by  the 
custom  of  the  country,  in  consequence 
of  thieves  having  escaped  from  the 
village  of  the  former  and  bein^  traced 
to  that  of  the  latter ;  the  clami  was 
dismissed,  it  not  beine  strictly  proved, 
by  the  evidence  adduced,  that  the 
footsteps  of  the  thieves  had  been 
traced  to  the  Thakoor's  village,  nor 
that  property  to  the  amount  laid  in 
the  petition  had  been  stolen )  and  it 
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being  necessary  to  prove  every  cir- 
cumstance in  cases  of  this  nature,  in 
order  to  avoid  cases  ofJhuthd  Pugld, 
or  fictitioos  robbery.  Ram  Singh 
Ouj  Singh  v.  Ubhe  Siiigh  Quj  Shigh, 
15th  Aug.  1822.  2  Borr.  354.— 
Romer  &  Barnard. 

79  a.  The  Court  of  Sudder  De- 
wanny  Adawlut  of  Bengal  having 
refused  to  set  aside  a  deed  of  Rdzi 
ndmeh  for  compromising  an  appeal 
then  pending  from  that  Court  to  the 
King  in   Council,  alleged  to  have 
been  obtained  by  fraud  and  duress ; 
it  was  held  on  appeal,  by  the  Judicial 
Committee,  that  the  ontis  of  proving 
such  fraud  and  duress  lay  upon  the 
appellant,  in  proceeding  upon  his  pe- 
tition in  the  Court  below ;  and  their 
Lordships   being  satisfied  that  full 
opportunity  for  such  proof  had  been 
afforded  him,  confirmed  the  judgment 
of  the   Sudder   Dewanny  Adawlut, 
but,  under  the  circumstances,  without 
costs.     Motee  Lai  Opudhiya  v.  Jvg^ 
gurnath  Ghirg.    26th  Nov.  1836.    1 
Moore  Ind.  App.  1. 

80.  A  composition,  the  terms  of 
which  have  not  been  fulfilled  by  one 
of  the  parties  to  it,  cannot  be  admitted 
in  his  favour  as  proof  of  the  amount 
of  the  claim  of  the  other  party.  Per- 
tab  Singh  Dugar  v.  Anundram  Jani, 
27th  April  1837.  6  S,  D.  A.  Rep. 
160.— Braddon  &  F.  C.  Smith. 

81.  Gross  fraud  and  imposition  are 
not  to  be  imputed  upon  mere  suspi- 
cion ;  and  unless  the  charge  be  proved 
a  party  cannot  be  released  from  an 
agreement  entered  into  by  their  own 
act.  Rajunder  Narain  Roe  and 
another  v.  Bijai  Oovind  Sing.  20th 
Dec.  1839.     2  Moore  Ind.  App.  181. 

82.  The  onus  of  shewing  that  a 
compromise  has  be'en  fraudulently 
obtained  by  intimidation  and  false  re- 
prefientation,  is  cast  upon  those  who 
seek  to  impeach  the  validity  of  their 
own  deed.     lb, 

83.  A  decree  of  the  Sudder  De- 
wanny Adawlut  in  a  suit  between  two 
Armenians,  whereby  they  and  ano- 
ther person,  then  deceased,  were  de- 
dared  to  have  been  equally  entitled 

Vol.  I. 


to  a  certain  estate,  was  held  to  be 
sufficient  evidence  of  the  amount  of 
the  said  deceased  person's  share  in 
the  estate,  in  a  subsequent'^uit  at  the 
instance  of  a  party  claiming  directly 
under  his  will,  and  alleging  him  to 
have  been  entitled,  by  the  Armenian 
law,  to  the  whole.  Gcurper  Malcum 
Gasper  v.  Hume  and  others.  30th 
Nov.  1841.  7  S.  D.*A.  Rep.  54.— 
Tucker  &  Barlow. 

84.  In  an  action  for  possession  of 
real  property  on  a  sale  absolute,  but 
in  reply  to  which  the  defendants 
pleaded  a  conditional  sale,  the  plain- 
tiff could  not  produce  a  bill  of  sale ; 
but  the  return  by  the  defendants  to 
the  plaintiff  of  the/Amrnaw^e/w  drawn 
out  when  the  sale  was  only  condi- 
tional was  held  to  be  conclusive 
proof  of  an  unconditional  sale.  Sheih 
Dhunnoo  Shalgur  v.  Sheih  Boorhan. 
19th  Sept.  1844.  7  S.  D.  A.  Rep. 
181. — ^Tucker,  Reid,  &  Barlow. 

2.  Admissions. 
84  a.  A  sued  B  and  C,  his  brother 
and  nephew,  to  recover  the  moiety  of 
an  estate,  alleged  by  him  to  have 
been  acquired  while  the  family  was 
undivided;  and  it  appeared  that  A 
had  withdirawn  a  previous  suit  for 
the  same  property,  being  induced,  by 
a  written  promise  of  J9,  to  make  an 
amicable  surrender  of  the  moiety  sued 
for ;  this  was  construed  to  be  a  vir- 
tual admission  of  ^'s  right,  as  mem- 
ber of  an  undivided  family.  Jadoo 
Ram  Das  v.  Ohhye  Ram  Das.  28th 
Aug.  1813.  2  8.  D.  A.  Rep.  77.— 
Qolebrooke  &  Fombelle. 

85.  An  admission  obtained  in  a 
Lower  Court  from  a  party  who  ap- 
peared personally,  and  was  unduly 
pressed  by  the  Judge,  was  treated  as 

null.  Raja  Gris  Oiandra  v. . 

17th  Feb.  1814.  Cited  in  Sarup 
Chand  Sarhar  v.  Raja  Gris  Chan- 
dra  and  others.  5  S.  D.  A.  Rep.  139. 
— Stuart  &  Fombelle. 

3.  Presumptions. 

86.  Where  a  decree  had  remained 
unenforced    for    twenty-four    years, 
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and  during  that  time  no  application 
had  been  made  for  its  enforcement, 
and  no  reason  given  why  such  appli- 
cation had  not  been  made^  it  was  held, 
that  the  presumption  was,  that  such  de- 
cree had  been  satisfied.  Mirza  Husun 
Ali  V.  Mirza  Shureef  and  others, 
5th  March  1811,  1  SL  D,  A.  Rep. 
317. — Harington  &  Fombelle. 

87.  The  fact»of  a  person  not  hav- 
ing been  heard  of  for  fifty  years 
warrants  the  presumption  that  he  is 
dead.  Bulraj  Mai  v.  Pertauh  Hai 
and  otiierg.  17th  March  1812.  2  S. 
D.  A.  Rep.  4. — Harington  &  Stuart. 

88.  Where  one  of  two  brothers,  A 
and  3,  purchased  an  estate  in  the 
name  of  C,  his  nephew,  and  son  of 
H ;  and  it  was  proved  that  A  and  B 
had  no  property  in  common,  and  that 
the  whole  of  the  purchase-money  was 
defrayed  by  A ;  it  was  held,  that  A, 
having  been  in  possession  of  the  estate 
for  seven  years  after  the  purchase, 
and  having  enjoyed  all  the  profits  re- 
sulting therefrom,  the  presumption 
was,  that  he  had  purchased  it  solely 
on  his  own  account,  and  not  for  his 
nephew;  and  the  Court  decided  in 
his  favour  accordingly.^  Sheooram 
Ghose  V.  Dataram  Gkose,  13th 
April  1813.     2  S.  D.  A.  Rep.  63. 

89.  Where  A  had  performed    the 
duties  ofKamam  for  the  space   of 


1  It  was  not  the  question  before  the  Court 
how  far  the  purchase  was  regular  or  other- 
wise, under  CI.  3.  of  Sec.  29.  of  Reg.  VII.  of 
1799,  which  provides,  that  "all  purchases  of 
land  at  the  public  sales  are  required  to  be 
made  in  the  names  of  the  persons  actually 
purchasing  the  same,  without  any  fictitious 
substitution  of  the  name  of  any  other  person 
whatever."  It  is  declared  that  any  evasion  of 
this  rule  will  render  the  lands  purchased  in 
opposition  to  it  liable  to  confiscation  to  Gro- 
▼ernment,  or  to  such  other  penalty  as  the 
Governor-General  in  Council,  on  considera- 
tion of  the  circumstances  of  the  case,  may 
think  proper  to  impose.  But  the  discretion 
thus  reserved  to  Government  could  not 
affect  the  rights  of  the  parties  in  the  cause 
before  the  Court,  nor  could  the  decision  in 
this  case  bar  the  full  exercise  of  the  powers 
reserved  to  Government  by  the  Regulation. 
— Macn. 

CI.  3.  of  Sec.  29.  of  Reg.  VII.  of  1799,  has 
been  rescinded  by  Sec.  2.  of  Reg.  XI.  of  1822. 


forty  years,  without  having  had  his 
possession  disturbed  or  objected  to, 
and  he  was  certified  by  the  Collector 
as  having  been  Kamaniy  but  without 
date;  it  was  held  that  A's  grandson  was 
entitled  to  the  office  in  opposition  to 
the  claims  of  B,  who  alleged  that  A 
was  only  a  Oumd$htah  of  ^s  grand- 
father^ who  was  the  former  Kamanij 
the  Court  observing  that  A  could  not 
have  been  a  Ouma^htah  for  so  long 
a  period ;  and  that  this,  together  with 
the  Collector's  certificate,  formed  con- 
vincing evidence  that,  whether  con- 
ferred upon  him  by  the  Government 
of  the  Zaminddr,  or  abandoned  to  bim 
with  their  consent  by  B  or  his  grand- 
father, A  was  not  a  Gumdshtah,  bat 
the  actual  holder  of  the  office  of  Kar- 
nam,  DiggavellyParummak  Y.Coon- 
tamookala  Surrauze.  Case  1  of  1819. 
1  Mad.  Dec.  214. — Harris  &  Cheny. 

90.  In  the  absence  of  all  proof  to 
the  contrary,  it  will  be  presumed  that 
possession  waq  given  to  a  donee  under 
a  Htbeh  juimehf  in  conformity  with  an 
express  declaration  in  the  deed  to  that 
efiect.  ShahGhoolamMokee-ooddeen 
Sahib  Shootary  v.  RuhmtU-oon  Nvia 
Beehee  and  another.  Case  T  of  1820. 
1  Mad.  Dec.  254. — Harris  &  Gr»me. 

91.  The  circumstance  of  bonds  and 
contract  paper  being  in  the  hands  of 
the  obligee  must  weigh  strongly  in 
favour  of  the  claim  of  the  obligee  for 
payment,  whilst  the  allegation  of  the 
obligor  of  its  being  the  practice  to 
leave  bonds  with  creditors  after  pay- 
ment can  weigh  nothing  on  the  other 
side.  Rajah  Soohanadry  Apparow 
V.  Numboory  Vencataptitty*  Case 
10  of  1821.  1  Mad.  Dec  304.— 
Harris  &  Gowan. 

92.  Where  there  is  no  formal  sepa- 
ration of  interests  between  brothers, 
and  the  parties  have  lived  together  as 
an  undivided  family  till  five  years 
after  the  death  of  one  of  the  brothers, 
the  presumption  is,  that  a  trade  cai^ 
ried  on  by  the  brothers  is  a  joint  one. 
Bairy  Cundajypah  Chitty  v.  Bairy 
Cristnamah  Chitty  and  another. 
Case  3  of  1823.  1  Mad.  Dec.  372. 
— Grant  &  Gowan. 
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93.  A  claim  to  a  small  portion  of 
land;  situate  in  the  citj  ot  Benares, 
was  dismissed;  on  presumption  that  it 
had  been  resumed  by  the  former  Go- 
vernment; it  beine  proved  that  it  had 
been  occupied  by  the  Company  for  full 
twenty  years.  Sheopershad  and  aruh 
tker  V.  The  Collector  of  Government 
Customs  at  Benares.  l'7th  May  1824. 
3  8.  D.  A.  Rep.  354.— Ahmuty. 

94.  Where  parties  claimed  to  share 
in  certain  landed  property,  as  being 
descended  from  a  common  ancestor; 
with  those  in  possession;  their  claim 
was  dismissed ;  as,  though  the  par- 
ties were  proved  to  be  descended 
from  the  same  ancestor;  it  appeared 
to  be  probable  that  the  property  had 
been  alienated  from  the  family;  and 
re-acquired  by  a  different  branch; 
and  it  not  appearing  that  there  was 
any  trace  of  proprietary  right  or  pos- 
session on  the  part  of  the  claimants 
since  the  Company's  accession  to  the 
Dewanny.  Birja  Sahm  and  others 
y.  Roopun  Sahee  and  others,  16th 
Jan.  1826.  4  8.  D.  A.  Rep.  99.— 
C.  Smith;  Leycester,  &  Dorin. 

95.  Where  a  decree  had  been 
passed  by  the  Patna  Provincial 
Council  for  the  restoration  of  an 
estate  (which  had  been  illegally  sold) 
to  one  member  of  an  undivided  Hin- 
du family,  on  re-payment  of  the  pur- 
chase-money; and  it  being  prestim- 
able  that  the  right  of  the  other 
branches  of  the  family  had  always 
been  kept  alivC;  their  respective 
shares  were  decreed  to  them  without 
subjecting  them  to  payment  of  any 
part  of  the  purchase-money,  which,  it 
was  presumed;  had  been  defrayed  out 
of  the  produce  of  the  joint  property. 
8uda  Sheo  Singh  v.  itur  Lall  Singh. 
20th  June  1826.  4  6.  D.  A.  Rep. 
165. — Levcester  &  Dorin. 

95  a.  Where  property  had  been 
left  by  will  to  two  absentees;  brothers 
of  the  testator;  and  the  interest  was 
directed  to  be  paid  to  the  poor  until 
their  appearance  to  claim  it;  and  thir- 
ty-five years  had  elapsed  previous  to 
the  making  of  the  will  since  their 
proved  abflencefrom  the  birth-place  of 


the  testator,  the  Court  held  that  the 
legacy  had  lapsed;  as  the  presump- 
tion waS;  that  the  legatees  had  died 
previously  to  the  death  of  the  testa- 
tor. Durand  and  another  v.  Boilard 
and  others.  15th  Feb.  1832.  6S.D. 
A.  Rep.  176.— C.  Smith  &  Rattray. 

96.  Wherer  A  and  B  claimed  an 
estate;  under  bills  of  sale  from  C, 
that  to  B  was  self  aside,  though 
bearing  an  anterior  datC;  the  posses- 
sion of  the  titles  by  Ay  and  other  cir- 
cumstances; creating  strong  presump- 
tion of  fraud  on  the  part  of  B  and  C. 
Chaudhuri  InAyat  UUah  v.  Alexan- 
der ^  Co.  20th  Jan.  1834.  5  S.  D. 
A.  Rep.  341. — Braddon. 

97.  Where,  in  an  alleged  adoption, 
it  appeared  that  there  had  been  no 
acknowledgment  in  writing,  no  no- 
tice given  to  the  ruling  piower,  and 
that  the  neighbouring  Zaminddrs  had 
not  been  invited  to  be  present  at  the 
ceremony ;  it  was  held;  that  although; 
by  the  Hindu  law;  such  omissions  did 
not  invalidate  an  adoption;  still;  as 
it  was  usual  for  persons  in  the  situa- 
tion of  life  of  the  adopter  in  this  case 
not  to  omit  such  formS;  the  omission 
afforded  presumptive  evidence  that 
the  adoption  had  never  taken  place. 
Sutroogun  Sutputty  v.  Sahitra  Dye. 
7th  April  1834.  2  P.  C.  Cases, 
Case  4. 

98.  Though  the  registers  made 
pursuant  to  the  Bengal  Regulations 
are  not  at  all  of  the  nature  of  conclu- 
sive evidence  of  title  (the  Regulations 
themselves  providing  against  that); 
yet  as  the  act  of  registration;  after  a 
proclamation;  amounts  to  a  publiC; 
opeu;  and  notorious  assertion  of  titlC; 
on  the  one  sidC;  the  omission  to  re- 
gister; unexplained  by  proof  of  th^  ill 
health  of  the  claimant;  or  absence  in 
a  distant  country;  or  ignorance; 
affords  equally  strong  presumption  of 
the  non-existence  of  any  title  on  the 
other.  WherC;  therefore;  a  party 
sought  to  obtain  possession  of  certain 
property;  called  a  Afadad-i-madsh, 
against  a  defendant,  whose  adverse 
possession  had  existed  from  1761; 
upon  the  allegation  that  such  adverse 

Q2 


228 


[EVIDENCE.] 


possession  was  in  the  character  of 
agent  to  the  plaintiff ;  the  Judicial 
Committee  held  (affirming  the  judg- 
ment of  the  Court  below)  that  the 
proof  of  such  agency  lay  on  the  plain- 
tiff;  and  the  balance  of  evidence 
being  in  favour  of  the  defendant's 
right  to  possession,  the*  circumstance 
of  his  having  registered  himself  as 
owner  in  1797,»without  any  opposi- 
tion or  subsequent  claim  to  register 
on  the  part  of  the  plaintiff,  and  having 
continued  in  undisturbed  possession 
from  that  period,  was  conclusive 
against  the  claim  set  up  by  the  plain- 
tiff.  Meer  Usd-ooUah  v.  ML  Bee- 
hee  Imaman,  30th  Nov.  1836.  1 
Moore  Ind.  App.  19. 

99.  A  claim  to  mesne  profits  of 
certain  lands  which  had  been  adjudged 
to  the  plaintiffs  under  a  decree 
founded  on  an  award  of  arbitration, 
preferred  nearly  twelve  years  after 
the  date  of  the  decree,  was  dismissed, 
on  the  presumption  that  the  arbitra- 
tors had  adjusted  aU  differences  be. 
tween  the  parties  respecting  the  dis- 
puted lands.  Raja  JRughoonundun 
Sing  and  others  v.  Mt  Noorvt  Pau- 
ree  and  others,  19th  Jan.  1841.  7  S. 
D.  A.  Rep.  3.— D.  C.  Smyth  &  Dick. 

100.  In  the  event  of  joint  succes- 
sion by  a  Hindu  family  to  ancestral 
property,  joint  tenancy  will  be  pre- 
sumed until  the  contrary  be  proved. 
Mu  Joraon  Koonwur  v.  Chowdree 
Doosht  Dowun  Singh  and  oth&i's, 
19th  April  1841.  7  S.  D.  A.  Rep. 
26.— D.  C.  Smjth. 

100  a.  A  compromise  will  be  pre- 
sumed to  be  valid,  unless  proved  to 
have  been  obtained  by  unfair  means 
by  the  party  seeking  to  impeach  the 
validity  of  his  own  act.  Majunder 
Narain  Mae  and  another  v.  Bijai 
Oovind  Sing.  20th  Dec.  1839.  2 
Moore  Ind.  App.  181. 

100  ft.  The  presumption  of  the  law 
is,  that  the  whole  of  the  property  of 
an  undivided  Hindu  family  is  in  co- 
parcenary. The  ontts  lies  on  a  mem- 
ber of  such  family  to  prove  ..that  it 
was  separately  acquired.  <  *I)hurm 
JDas    Pandey    and   oth&i'S    v:  -  Mt, 


Shama  Soondri  Bibiah,     8th  Dec. 
1843.    3  Moore  Ind.  App.  229. 


Attendance  of  Witnesses. 

101.  Held,  that  before  an  order  of 
dismissal  on  default  is  pronounced  by 
the  Lower  Court,  in  consequence  of 
the  non-attendance  of  witnesses,  it  is 
the  duty  of  the  Zillah  Judge,  accord- 
ing to  construction  No.  1126,  dated 
the  26th  Jan.  1838,  to  satisfy  himself 
by  evidence,  on  oath,  that  the  default- 
ing witnesses  were  material  to  the 
cause.  Burjya  Bhan  Saha  and  ano- 
ther, Appellants.  11th  Aug.  1840. 
1  Sev.  Cases,  105. — Reid. 

101  a.  A  plea  of  disgrace^  incurred 
by  a  personal  attendance  in  Court, 
urged  by  a  party  summoned  to  rive 
evidence,  was  held  by  the  Sadder 
Dewanny  Adawlut  to  be  inadmissible. 
Mt.  Inderjeet  Konwur,  Petitioner. 
2d  May  1842.  S.  D.  A.  Sum.  Cases, 
30.— Reid. 


5.  Examination  of  Witnesses. 

102.  A  Musulmin  refusing  to  be 
sworn  to  prove  the  execution  of  a 
note,  allemng  that  he  was  a  MunMj 
and  could  not  take  an  oath,  but,  in 
fact,  because  he  wished  to  defeat  the 
action,  was  severely  reprimanded  by 
the  Court.  The  Court,  in  addition, 
told  him  it  was  fortunate  for  him 
that  the  plaintiff  had  established  his 
demand  without  his  assistance;  for 
had  he  failed  for  want  of  it,  it  would 
have  been  the  duty  of  the  Court  to 
have  considered  what  ought  to  have 
been  done.  Bantletnan  v.AujooLubby 
Maistry.  5th  Feb.  1807.    1  Str.  225. 

103.  The  inadmissibility  of  near 
relations  of  principals  to  give  evi- 
dence to  prove  claims  on  books  of 
account,  or  promises  of  adjustment  of 
such  claims  by  one  party  to  the  other, 
was  held  not  to  extend  to  a  cousin 
by  the  mother's  side,  or  a  brother^s 
father-in-law.  Khooskal  Kishundas 
V.  Luhneedass  Kishundas.  2d  Ang. 
1813.  1  Borr.  104.— Sir  E.  Nepean, 
Brown,  &  Elphinston. 

104.  Held,  that  when  the  amoiint  of 
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rents  of  a  village  or  villages  are  at 
issae  before  a  Court,  it  is  the  proviDce 
of  such  Court,  under  the  general  rules 
prescribed  in  Sec.  10.  of  Reg.  XV.  of 
1816,  to  instruct  the  litigants  to  re- 
quire the  KamarM  of  those  villages 
as  witnesses,  with  directions  to  at- 
tend with  their  official  accounts  for 
the  period  in  dispute,  or  to  account 
for  their  not  being  able  to  produce 
them.  Rajah  Vassareddy  Venca- 
tadryNaidoo  v.  RaJjah  Vassareddy 
Jitgganada  JBauboo  and  another. 
Case  6  of  1822.  1  Mad.  Dec.  343. 
— Ogilvie,  Grant,  &  Gowan. 

105.  The  evidence  of  a  partner  in 
a  firm  cannot  be  admitted  in  a  cause 
instituted  for  the  recovery  of  a  debt 
due  by  the  firm.  Nihalchund  Jaee- 
chund  V.  Shoohd  Umbachunder. 
11th  July  1822.  2  Borr.  286.— 
Romer,  Sutherland,  and  Ironside. 

106.  Where  the  Zillah  Court  had 
not  thought  it  necessary  to  take  the 
evidence  of  a  certain  witness  called 
by  one  of  the  parties,  the  sitting 
Judge  of  the  Sudder  Dewanny  Adaw- 
lut,  on  appeal,  admitted  such  witness 
to  give  evidence  under  thrf  circum- 
stances. 3ft,  Sooruj  V.  MUapchund 
Hurukchund.  11th  July  1822.  2  Borr. 
289. — Romer,  Sutherland,  &  Ironside. 

107.  Where  twenty  out  of  ninety- 
five  defendants  confess  the  justice  of 
the  appellant's  (the  original  plaintiff's) 
right  to  certain  Serva  Mdniyam  land 
in  their  village,  such  paitial  admission 
cannot  avail  him,  unless  he  can  other- 
wise prove  such  right,  or  unless  the 
whole  body  of  Mirdsaddrs  equally 
admit  it,  the  village  being  a  Samd- 
ddyam  or  Pajsungearei  village,  i.  e. 
a  village  whose  entire  lands  are 
either  held  and  cultivated  in  common 
by  the  joint  proprietors  of  the  whole 
village,  or  are  divided,  at  some  fixed 
period,  according  to  established  cus- 
tom among  them.  Appoo  Mooyen 
V.  Durmarajah  Naraina  Ramien 
and  others.  Case  1  of  1824.  1  Mad. 
Dec.  431. — Ogilvie  &  Gowan. 

108.  A  claimed  a  sum  of  money 
from  Rf  on  a  bond  alleged  to  have 
been  executed  by  him.   The  bond  was 


produced  by  A  ;  and  though  the  at- 
testing witnesses  were  dead,  its  exe- 
cution and  identity  were  proved  by 
four  witnesses  on  behalf  of  A,  R 
brought  five  witnesses,  who  asserted 
that  though  a  bond,  similar  in 
amount  and  dxite,  was  executed  by 
R  to  A,  thejbond  produced  in  Court 
difiered  in  its  terms,  and  was  not  the 
same  bond  they  attested  and  saw 
executed  by  R.  Held,  that  the  ad- 
mission, by  R's  witnesses,  of  the  exis- 
tence of  a  bond,  similar  in  amount 
and  date,  independent  of  other  consi- 
derations, gave  to  the  evidence  a  ma- 
nifest prej)ondei'ance  in  favour  of  A; 
and  R  was  accordingly  decreed  to 
pay  the  amount  due  on  the  bond  with 
interest.  Narasimm>ah  Chitty  v. 
WheatUy.  Case  2  of  1824.  1  Mad. 
Dec.  435. — Grant  &  Gowan. 

109.  A  claim  to  recover  monev  on 
a  bond  was  dismissed,  the  Court  not 
believing  the  evidence  of  the  witnesses 
of  the  plaintiff,  chiefly  owing  to  their 
want  of  respectability.  Sydani  Saleh' 
oonvasa  Chorvdrayn  v.  Rlwbun  Mo- 
nun  Lahari  and  another,  21st  Sept. 
1825.    4  S.  D.  A.  Rep.  90.— Sealy. 

110.  Where  witnesses  to  the  fact  of 
certain  property  having  been  consti- 
tuted Wakf,  deposed  vaguely,  yet 
their  evidence  (corroborated  by  cir- 
cumstances) was  considered  to  be  le- 
gally sufficient.  AbuL  Hasan  v. 
Haji  Mo/iammad.  17th  Feb.  1831.  5 
S.  D.  A.  Rep.  87. — Leycester  &  Ross. 

111.  The  evidence  of  a  single  wit- 
ness, corroborated  by  circumstances, 
is  sufficient  to  prove  a  compromise. 
Rireswar  Dyat  Singh  v.  Jai  Nath 
Singh.  7th  April  1831.  5  S.  D.  A. 
Rep.  107.— Turnbull. 

112.  In  a  suit  for  possession  of  a 
ZaminddA  and  other  estates,  by  a 
party  claiming  as  son  and  heir  of  the 
deceased  Zaminddr,  the  defendants 
denied  the  title  of  the  plaintifi*,  alleg- 
ing that  he  was  a  spurious  and  sup- 
posititious child,  and  tendered  fifly. 
eight  witnesses  to  prove  that  fact. 
The  Zillah  Court,  having  taken  the  de- 
positions of  thirty  of  these  witnesses, 
refused    to    permit    the    remaining 
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twenty-eight  to  be  examined,  on  the 
ground  that,  being  to  prove  the  facts 
deposed  to  by  those  already  examined, 
it  was  unnecessary  to  take  their  de- 
positions, and  ultimately  decided  in 
favour  of  the  plaintiff.  The  defendants 
appealed  to  the  Sudder  Dewanny 
Adawlut  of  Bombay,  which  refused 
to  examine  the  witnesses  rejected  by 
the  Zillah  Courts  and  affirmed  the 
decree  of  that  Court.  On  appeal  to 
Her  Majesty  in  Council,  the  Judicial 
Committee  remitted  the  case  back  to 
the  Sudder  Dewanny  Adawlut,  being 
of  opinion  that  the  refusal,  by  that 
Court,  to  admit  the  examination  of 
witnesses  tendered,  was  irregular,  and 
that  no  decision  could  be  come  to 
upon  the  merits  under  such  circum- 
stances. Jefwunt  Singjee  Uhby  Sing- 
jee  V.  Jet  Singjee  Uhby  Singjee.  7th 
June  1841.     2  Moore  Ind.  App.  424. 

113.  In  the  case  of  a  suit  trans- 
ferred from  the  Court  of  the  Sudder 
Ameen  to  that  of  the  principal  Sudder 
Ameen,  it  was  held  that  the  latter  was 
bound  to  take  the  evidence  de  novo, 
instead  of  deciding  on  the  evidence 
taken  by  the  Sudder  Ameen.  Door- 
ga  JDutt  V.  Dirgopal  Sing.  24th 
Mar.  1842.  7  S.  D.  A.  Rep.  78.— 
Tucker  &  Reid. 

113  a.  The  examination  of  wit- 
nesses by  the  Register  of  the  Sudder 
Dewanny  Adawlut  must  be  taken  in 
the  presence  of  both  parties,  or  their 
VakilSy  of  which  due  notice  by  the 
Register  must  be  given  for  their  atten- 
dance before  him,  oM^ormably  to 
Sec.  16.  of  Reg.  VI.  if  1793.  Cowie 
V.  Rambaksh  MJietah  and  another, 
27th  Aug.  1842.  2  Sev.  Cases  99.— 
Rattray  &  Reid. 

114.  It  is  irregular  in  a  Court  to 
examine  one  of  the  defendants  in  a 
suit  as  a  witness  in  proof  of  the  plain- 
tiff's claim.  Kishen  Mohun  Raw  v. 
Raj  Mohun  Raie  and  others.  2d  Dec. 
1843.  7  S.  D.  A.  Rep.  141.— Gordon. 

114  a.  The  citation  and  examina- 
tion of  absent  witnesses  under  Act 
VII.  of  1841  do  not  extend  to  pro- 
vinces beyond  the  Honourable  Com- 
pany's territories,  and  the  personal 


appearance  in  Court  of  a  witness  may 
be  dispensed  with  under  special  cir- 
ciimstances.  SahebherpMaud  Sein 
V.  Chowtereah  Runmerden  Sein  and 
others.  26th  Feb.  1844.  2  Sev. 
Cases,  29  h. — Reid. 

114  ^.  A  foreign  potentate  cannot 
be  called  upon  to  give  evidence  in 
the  JH^onourable  Company's  Courts. 
Saheh  Pruhllad  Sein  v.  Ckuttooreeah 
Kurmurdun  Sing  and  others.  26th 
Feb.  1844  7  S.  D.  A.  Sum.  Cases, 
57.— Reid. 

114  c.  The  Sudder  Dewanny  Adaw- 
lut, on  cause  being  shewn,  will  direct 
a  lower  Court  to  issue  a  commission 
to  take  the  evidence  of  absent  wit- 
nesses, as  prescribed  by  Act  VII.  of 
1841.  Muhammvd  Hussein,  Peti- 
tioner. 7th  Nov.  1842.  S.  D.  A. 
Sum.  Cases,  40. — Reid. 

114  d.  The  evidence  of  a  native 
subject  of  rank  should  be  taken  by  a 
commission  under  Act  VII.  of  1841. 
Salieh  Pruhllad  Sein  Y.Chuitooreeah 
Kurmurdun  Sing  and  others.  26th 
Feb.  1844.  8.  D.  A.  Sum.  Cases,  57. 
— Reid. 

114  ^.*  Kdzis,  or  law  officers  of  the 
Lower  Courts,  are  not  to  be  permitted 
to  take  the  evidence  of  witnesses  in  a 
civil  suit;   but  the  principal  native 
officers  of  the  Zillah  and  City  Judges' 
Courts  may  be  employed  in  taking 
down   the  depositions    of  witnesses 
whom  the  Zillah  Judges  may  have 
no  time  to  examine  themselves;  such 
depositions   to  be  taken   before  the 
parties,  or  their  pleaders,  and  to  be 
signed  by  them  in  testimony  of  their 
having  been  present.     Madhdbchan- 
dro  Mujmoadar  and  others,  Peti- 
tioners.   29th  April  1845.    2  Sev. 
Cases,  183. — Tucker  &  Reid. 

6.  Documentary  Evidence. 
(a)  Judicial  Documents. 
1 1 5.  Decrees  of  the  S  upreme  Court 
are  admissible  as  evidence  in  the  Sad- 
der Dewanny  Adawlut  on  plain  un- 
stamped paper,  there  being  no  regu- 
lation to  the  contrary.  Petrusl^i- 
cus  Pogose,  and  the  Receiver  of  the 
Supreme  Court.     9th  April  1840. 
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1  Sev.  Cases,  101. — Reid,  Rattray,  & 
Lee  Warner. 

116.  A  case  having  been  decided 
by  the  principal  Sudder  Ameen  and 
the  Zillah  Judge  entirely  by  a  refe- 
rence to  records  of  other  cases,  regular 
and  summary,  previously  disposed  of, 
the  Court  set  aside  both  decisions  as 
illegal,  and  remanded  the  case,  with 
instructions  that  the  suit  should  be 
restored  to  the  file  of  the  principal 
Sadder  Ameen,  and  tried  de  novo, 
the  plaintiffs  being  required  to  file 
their  own  evidence  in  support  of  their 
claim.  Mam  Suhaee  Cfiohee  and 
others  v.  JEnaiet  AH  and  others,  22d 
Aug,  1843.  7  S.  D.  A.  Rep.  130.— 
Rattray,  Tucker,  &  Barlow. 

(6)  Admission  and  proof  of  Deeds. 

117.  The  reality  of  a  gift  was  con- 
sidered to  be  fully  established,  from 
its  appearing  that  the  deed  containing 
it  was  produced  before  the  Collector, 
and  transmitted  by  that  officer  to  the 
Board  of  Revenue.  Anundchvnd 
Sai  V.  Kisken  Mohun  Bunoja,  4th 
Dec.  1805.  1  S.  D.  A.  Rep.  115.— 
H.  Colebrooke  &  Harington. 

118.  An  Amdnat  ndmehj  or  deed 
of  trust,  not  produced  for  a  period  of 
twenty  yeai-s,  and  no  claim  made  on 
the  strength  of  it  by  the  party  in 
whose  favour  it  was  alleged  to  have 
been  executed,  was  rejected  as  a  fabri- 
cation. Hincha  Sing  and  another  v. 
DulelaRai.  1st  Aug.  1808.  IS.  D. 
A.  Rep.  245. — Harington  &  Fombelle. 

119.  An  Ikrdr  ndniehy  or  written 
agreement,  alleged  to  have  been  exe- 
cuted by  a  female,  was  held  not  to  be 
admissible  in  evidence  of  a  convey- 
ance, where  it  was  in  direct  opposi- 
tion to  strong  circumstantial  evidence. 
Tejckund  v.  Jugmohun  Mai,  16th 
Sept.  1808.  1  S.  D.  A.  Rep.  257.— 
Harington  &  Fombelle. 

120.  Where  A  had  executed  a  deed, 
giving  away  a  certain  Mircm,  and  A 
signed  the  deed  as  "by  consent  of 
M"  and  it  appeared,  by  the  decision 
of  the  Collector,  that  such  consent  was 
not  duly  conveyed  to  A,  the  form 
transmitted  by  ^  to  ^  being  also  de- 


clared by  the  Collector  to  be  invalid  ; 
it  was  held,  that  such  decision,  passed 
by  a  competent  authority,  was  conclu- 
sive as  to  the  inadmissibility  of  the  do- 
cument. Narsimmarauzey.Caroom- 
boo  Moodely  and  other's.  Case  12  of 
1814.  1  Mad.  Dec.  92.— A.  Scott 
&  Stratton.    • 

121.  Where  the  seals  affixed  to  two 
documents  alleged  to  have  been  exe- 
cuted by  the  same  party  wei*e  diffe- 
rent, it  was  held  that  it  was  incum- 
bent on  the  person  claiming  under 
such  instruments,  and  producing  them, 

to  shew,  by  evidence,  that  the  party  , 
who  was  alleged  to  have  executed  the  ^ 
deeds  was  in  the  habit  of  using  one 
or  the  other,  or  both  of  these  seals. 
Husan  Muza  Khan  JBahadoor  v. 
Mohammvd  Muhdee  Khan,  Case  12 
of  1817.  1  Mad.  Dec.  167.— Scott, 
Greenway,  &  Ogilvie. 

122.  Where  the  witnesses  to  a 
mortgage  bond  were  dead,  but  the 
bond  was  supported  by  subsequent 
possession,  the  deed,  as  an  old  one, 
was  held  to  prove  itself.  Goolabchund 
Umharam  v.  Pooshotum  Ifurjeevun, 
6th  Feb.  1823.  2  Borr.  395.— Romer, 
Sutherland,  &  Ironside. 

123.  A  claim  to  an  estate  by  a 
Mamluk  of  the  deceased  proprietor, 
under  an  alleged  deed  of  gift, 
was  dismissed  with  costs,  as  the  do- 
cument had  not  been  produced  in  a 
former  action,  brought  by  the  widow 
against  the  present  claimant,  when, 
on  his  plea  of  adoption  proving  un- 
tenable, a  deed  had  been  filed  in 
Court,  by  wlikh  he  admitted  her 
right  to  succession  ;  which  deed,  al- 
though now  disclaimed  by  him,  had 
been  duly  recorded  and  carried  into 
effect,  without  opposition  at  the  time. 
Chundun  Koonwaree  v.  Sheo  Matna 
Singh  and  others,  22d  Dec.  1823. 
3  S.  D.  A.  Rep.  275.— C.  Smith. 

124.  An  Ikrdr  ndmeh,  or  written 
acknowledgment,  from  the  defendant 
to  the  plaintiff,  that  the  latter  is  pro- 
prietor of  a  portion  of  the  estate  be- 
longing to  the  former,  was  held  to  be 
good  evidence  of  the  transfer,  although 
no  consideration  was  proved  ;  an  at- 
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tempt  by  the  defendant  to  prove  a 
counter  Ikrdr  ndmeh  by  the  plain- 
tiff  having  failed.  Ranee  Jndranee, 
V.   Ram  Koomar  Burm.  21st  July 

1824.  3  S.  D.  A.  Rep.  392.— Mar- 
tin  &  Harington. 

125.  Where  a  person,  after  having 
filed  a  Rdzi  ndmeh,  pleaded  that  the 
execution  of  it  had  been  forced,  but, 
though  repeatedly  desired  to  prove 
his  assertion,  had  failed  so  to  do,  the 
suit  was  dismissed  with  costs.  Sheikh 
Dahoo  V.  The 'Collector  of  Pumea, 
for  tlie  Court  of  Wards.    2d  July 

1825.  4  S.  D.  A.  Rep.  80.— C. 
Smith. 


(c)  Accounts  and  Entries, 

126.  Entries  of  part  payments  in 
the  commercial  account-books  of  a 
debtor,  purporting  to  have  been  paid 
towards  liquidating  a  bond  debt,  and 
produced  in  evidence  by  his  heir, 
were  not  admitted  as  sufficient  proof 
of  payment ;  the  creditor  denying  the 
receipt  of  the  sums  entered,  and  none 
of  the  alleged  payments  being  in- 
doreed  on  the  bond,  or  otherwise  ac- 
knowledged in  writing  to  have  been 
received,  or  proved  by  witnesses. 
Mt»  Muhhun  v.  Mohunt  Ramj)er' 
shaud.  15th  July  1808.  1  S.  D.  A. 
Rep.  242. — Harington  &  Fombelle. 

127.  It  was  held  that  a  person  re- 
quired to  prove  the  payment  or  liqui- 
dation of  a  promissory  note  given  by 
her  father,  whose  heiress  she  was, 
could  not  be  allowed  to  produce  her 
own  books  in  evidence  of  payment, 
even  if  such  books  were  free  from 
suspicion ;  nor  would  they  be  admitted 
as  evidence  unless  supported  by  other 
proof.  Muhia  Khatoon  v.  Gregory 
Johannes.  24th  Feb.  1818.  1  Borr. 
262.— Sir  E.  Nepean,  BeU,  Prender- 
gast,  &  Warden. 

128.  It  was  held  that  entries  in  the 
books  of  a  banker,  unsupported  by 
other  proof,  are  not  sufficient  evidence 
to  prove  a  debt.  Buiisee  Dhur  Nun- 
dee  V.  Mirza  Moohumund  Shureef 
15th  Sept.  1818.  2  8.  D.  A.  Rep. 
271.— Blunt. 


129.  A  merchant's  books,  if  taken 
against  him  in  evidence,  muist  also 
be  taken  in  his  favour,  unless  some 
^ood  reason  to  the  contrary  can  be 
mewn.  Goolabchund  PruUib  v.  Ma" 
nikchund  Bhoodur.  24th  July  1823. 
2  Borr.  583.— Romer,  Sutherland,  & 
Ironside. 

130.  The  account-books  of  a  bank- 
ing-house  will  be  held  to  furnish  good 
evidence  of  a  debt,  if  the  authenticity 
of  the  accounts  be  sworn  to  by  the 
writer  of  them,  or  if  their  authenticity 
may  be  presumed  by  corresponding 
entries  in  the  books  of  any  other  re- 
spectable house.  Ulruck  Singh  v. 
Brijpal  Das  and  others,  Ist  Dec. 
1824.  3  S.  D.  A.  Rep.  417.— Ley- 
cester  &  Harington. 

131.  Where  no  grounds  for  distrust 
were  apparent,  a  claim  by  bankers 
for  the  balance  of  a  cash  account  was 
awarded  on  production  of  the  state- 
ment thereof  in  the  books  of  the  firm, 
to  the  accuracy  of  which  the  Chi" 
mdshtah  of  the  firm,  who  had  made 
the  entries,  had  deposed,  the  defect  of 
the  vouchers  of  payment  notwith- 
standing. Sham  I)ds  and  another  v. 
Devi  Dayal,  21st  Dec.  1831.  5S.  D. 
A.  Rep.  i54.— Turabull  &  H.  Shake- 
spear. 

132.  Semble,  That  the  revenue  ac- 
counts cannot  be  received  as  evidence 
deciding  the  rights  of  parties  which 
may  be  allowed  in  those  accounts. 
Radha  Oobind  Singh  v.  Oorachandra 
Gosain.  15th  April  1833.  5  S.  D. 
A.  Rep.  290.— Halhed. 

133.  The   Court  of  Sudder  De-  . 
wanny  Adawlut  of  Bengal  ought  not  \ 
to  afBrm    a-  decree  of  a   Provincial 
Court  in  a  case  respecting  a  balance 
of  partnership  accounts  without  exa- 
mining the  original  account-books  of 
the  firm,  if  they  were  tendered  in  evi- 
dence before  it,  although  they  were 
not  produced  before  the  Provincial 
Court.      Baboo  Benee  Suhaee  and 
another  v.  Baboo  Hurkishen  Doss. 
8th  Feb.  1834.    2  Knapp,  255. 

184.  The  Sudder  Dewanny  Adaw-     ^ 
lut  of  Bombay  having,  on  the  hear-     > 
ing  of  a  cause,  permitted  an  account 
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current  to  be  proved  by  the  entries 
in  the  plain tiif's  Daftars^  or  account- 
books,  and  decreed  the  defendant  to 
pay  the  balance  upon  that  evidence, 
unsupported  by  oral  testimony,  andl 
notwithstanding  the  denial  of  any 
sum  being  due  by  the  defendant  in 
his  answer;  it  was  held  by  the 
Judicial  Committee,  that,  under 
such  circumstances,  the  books  of  ac- 
count of  the  plaintiff  ought  not  to 
have  been  used  singly  as  evidence 
against  the  defendant,  and  that 
the  decrees  founded  thereon  must  be 
reversed.  Sorah-jee  Vacha  Ganda 
V.  Koannmr^jee  Manih-jee,  1st  Dec. 
1836.     1  Moore  Ind.  App.  47. 

134  a.  Held,  that  the  accounts  of 
a  Government  office  require  to  be 
proved,  as  those  of  an  individual. 
Salt  Agent  of  BuUooah  v.  Chunder- 
monee  and  others,  24th  May  1844. 
7  S.  D.  A.  Rep.  170.— Barlow. 


(d)  Other  Documents. 

135.  The  respondent  claimed  cer- 
tain shares  of  his  father's  estate  for 
himself  and  the  other  heirs,  the  whole 
estate  being  retained  by  his  brother, 
the  appellant.  Partition  was  decreed 
bv  the  City  Court,  according  to  the 
Muhammadan  laws  of  inheritance; 
but  on  appeal  to  the  Sudder  Dewanny 
Adawlut,  the  appellant  produced  a 
will  alleged  to  have  been  executed  by 
bis  father,  and  which  made  a  partial 
distribution  of  the  property.  This  will, 
however,  contradicting  the  plea  on 
which  the  appellant  had  relied  for  his 
ori^nal  defence  in  the  City  Court, 
and,  moreover,  having  been  withheld 
for  so  long  a  time,  was  not  considered 
by  the  Court  as  competent  to  pre- 
clude a  judgment  on  the  case  accord- 
ing to  the  Taw  of  inheritance.  Suf 
dur  Hosein  v.  Enayut  Hosein,  25th 
Nov.  1805.  1  S.  b.  A.  Rep.  111.— 
H.  Colebrooke  &  Harin^n. 

136.  In  a  suit  for  the  Mirdsi  of 
certain  land,  A  claimed  it  as  having 
been  granted  to  him  by  a  Sanad  from 
Government  in  1786,  stated  to  be  in 


his  possession,  but  which  he  did  not 
produce,  bringing  forward  documents 
in  evidence  wnicn  did  not  prove  any 
absolute  right  to  the  property,  and 
asserting  that  he  had  been  ousted  in 
1796  by  Bf  who  had  procured  pos- 
session  by  a  false  representation  to 
the  Collector^  A's  claim  was  dis- 
missed for  want  of  evidence,  the 
presumption  being  t};)at  B  was  en- 
titled, by  reason  of  occupancy  and  ac- 
tual possession,  and  under  the  Sanad 
of  the  Collector.  Case  of  Padre 
George  Manente.  Case  9  of  1807. 
1  Mad.  Dec.  19. — Casamajor,  Scott, 
k  Hurdis. 

137.  A  receipt,  purporting  to  be 
an  acquittance  for  the  balance  of  a 
bond  debt,  was  produced  by  the 
obligor  two  years  af^er  issue  was 
joined,  and  subsequently  to  the  death 
of  the  obligee,  whose  deed  it  was 
alleged  to  be,  the  suit  having  been 
carried  on  by  his  widow :  the  parol 
•evidence  in  support  of  the  receipt 
appeared  to  be  unworthy  of  credit, 
and  judgment  was  given  gainst  the 
obligor,  who  was  adjudged  to  pay  all 
costs.  Anon.,  Case  8  of  1815.  1 
Mad.  Dec.  129. — Scott  &  Stratton. 

138.  Under  any  circumstances  the 
production  of  documents  afler  a  deci- 
sion has  been  passed,  and  when  the 
weak  paits  of  the  case  are  fully  dis- 
closed, must  be  looked  upon  with 
suspicion ;  and  in  no  case  can  docu- 
ments so  produced  be  admitted,  with- 
out the  clearest  proof  of  the  party's 
inability  to  produce  them  before. 
Seeva  Naik  v  Subaputiy  Moodeliar, 
Case  3  of  1817.  1  Mad.  Dec.  160. 
— Scott,  Greenway,  &  Ogilvie. 

139.  Where  Sanads  were  exhibited 
in  a  boundary  dispute,  the  Sanad  of  a 
superior  officer  was  held  to  overrule 
those  of  an  inferior,  although  the 
latter  were  of  more  recent  date,  as 
they  were  not  acts  of  an  authority 
competent  to  affect  the  validity  of  the 
former  one,  and  could  not  be  allowed 
to  interfere  with  it.  Ragho  Lukshu- 
mun  Juvul  v.  Hoosmen  Muedur 
Khan  Surgoorow,  2  Borr.  592. — 
Romer,  Sutherland,  &  Ironside. 
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140.  A  person  claiming  as  agent 
of  a  certain  pagoda  for  an  annual  do- 
nation granted  under  a  Koul,  affirmed 
by  a  ^anady  was  nonsuited,  as  the 
Koul  was  neither  signed,  sealed,  nor 
attested,  and  was  quite  unauthentic 
in  every  respect;  and  there  was  no 
proof  01  the  assignment  having  been 
paid,  according  to  the  tenor  of  the 
Sanad  said  to^be  founded  upon  it, 
since  the  accession  of  the  Company's 
Government.  Sioram  Sudaseo  Ma- 
nure V.  Bhaskur  Ramchunder  KooU 
kurnee.  5th  April  1823.  2  Borr. 
561. — Barnard, 

141.  Letters  cannot  be  admitted  as 
evidence  to  establish  a  fact,  unless 
they  be  distinctly  proved  to  have 
come  out  of  the  hands  of  the  persons 
to  whom  they  purport  to  be  addressed. 
Aroovela  Roodrapah  Naidoo  and 
another  v.  Rajah  Damerla  Coomara 
Pedda  VencatapahNaidooBahadoor. 
Case  11  of  1824.  1  Mad.  Dec.  471. 
— Grant,  Cochrane,  &  Oliver. 

142.  Where  certain  Ldkhirdj  land 
was  claimed,  and  the  quantity  was 
differently  stated  from  what  it  had 
been  in  a  former  summary  suit,  nine 
years  having  elapsed  since  the  dis- 
mission of  that  suit ;  it  was  held,  un- 
der the  circumstances,  that  the  pro- 
duction of  the  Taidad  was  not  suffi- 
cient proof  to  uphold  the  claim,  as, 
moreover,  the  claimant  was  unable  to 
prove  that  he  had  possession  of  the 
land  under  a  valid  Sanad,  Ram 
Koomar  Rai  v.  Rampershad  Bulea. 
15th  March  1825.  4  S.  D.  A.  Rep. 
36. — C.  Smith  &  J.  Shakespear. 

143.  Where,  in  an  action  for  reco- 
very of  a  principal  sum  and  interest 
on  a  bond,  the  borrower  pleaded  re- 
payment, and  produced  receipts  on 
paper  stamped  six  years  af^er  the  date 
of  their  execution,  it  was  held  that 
such  documents  were  inadmissible; 
and  as  there  was  no  other  evidence  of 
the  payment  of  the  money,  the  claim 
was  adjudged.  Kashee  Smnim  Chulir- 
wurty  V.  Ramhishen  Oeer,  26th 
Jan.  1826.  4  S.  D.  A.  Rep.  108.— 
Sealy. 

144.  In  a  claim  to  hold   certain 


lands  rent  free,  there  being  no  Sanad^ 
and  no  proof  of  the  lands  having  been 
held  as  Ldkhirdj  since  176d,  the 
Court  rejected  a  document  purporting 
to  be  an  order  from  the  Collector  in 
1771,  on  the  grounds  that  it  was 
either  a  forgery,  or  had  been  obtained 
by  fraud  or  misrepresentation.  Ran 
Pershaud  Sirkar  v.  Odey  Narain 
Mundul.  loth  May  1826.  4  S.  D. 
A.  Rep.  155. — Leycester  &  Dorin. 

145.  Documentary  evidence  pro- 
duced in  proof  of  a  sale  was  held  to 
be  liable  to  suspicion  when  produced 
by  an  allied  buyer,  who  was  a  ser- 
vant of  the  proprietor  of  the  vended 
property,  to  whose  hands,  according 
to  the  custom  of  the  countiy,  the  seal 
of  the  proprietor  may  have  been  fre- 
quently entrusted.  Meerza  Moo- 
hummud  AU  v.  Nuwah  Sovlut  Jung 
and  others.  27th  June  1826.  4  S.  B. 
A.  Rep,  168. — Leycester  &  Dorin. 

146.  A  bond  executed  in  Calcutta 
on  plain  paper  on  the  27th  Feb.  1824 
was  put  in  evidence  by  the  plaintiff:«, 
and  had  been  generally  admitted  by  the  ^ 
defendant  in  his  answer.     Held,  that 

it  was  not  receivable  in  evidence,  un- 
less stamped,  under  Reg.  XVI.  o( 
1824,^  and  it  was  returned  to  the  exhi- 
biting party  that  he  might  get  the 
proper  stamp  affixed.  Surajnaraytm 
V.  The  Assignees  of  the  late  firm  of 
Pahmr  cj-  Co.  6th  March  1833.  5  S. 
D.  A.  Rep.  271.— Rattray  &  Halhed. 

147.  Where,  in  a  Sanadj  the  situa- 
tion of  the  lands  bestowed  bv  it  as  a 
free  tenure  was  not  specified,  but  was 
satisfactorily  proved  by  a  subsequent 
writing  of  the  donor ;  it  was  held  that 
the  Sanad  was  valid.  Harris  v.  Debt- 
pershad  ChattehBurdar  and  another, 
24th  Jan.  1835.  6  S.  D.  A.  Rep.  17. 
— Robertson. 

148.  A  document  stamped  under 
the  provisions  of  CI.  5.  of  See.  14.  of 
Reg.  X.  of  1829  was  admitted,  it 
being  presumed  that  the  requisite 
forms  had  been  observed  in  obtaining 
the  stamp.  Thootimjah  and  anotfier 
V.  Baboo   Kirit   Singh  and  others. 


I  Rescinded  by  Sec.  2.  of  Reg.  X.  of  182). 
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19th  Feb.  1835.  6  S.  D.  A.  Rep. 
21. — H.  Shakespear. 

149.  No  claim  can  be  founded  on 
a  document  judicially  declared  to  be 
false  and  invalid,  even  against  th« 
party  producing  it,  and  asserting  its 
genaineness  and  validity.  Beehee 
mariam  Hume  v.  Carapiet  Arch- 
bishop and  another.  26th  Aug.  1835. 
6  S.  D.  A.  Rep.  39.— Rattray,  Bar- 
veil,  Stockweli,  E.  Harington,  & 
Braddon. 

150.  The  draft  of  an  acknowledg- 
ment of  a  debt,  and  an  agreement  to 
pay  the  same,  which  was  sworn  to 
have  been  drawn  up  in  the  presence 
of  the  debtor,  but  was  not  signed  by 

•^  him,  was  admitted  as  evidence  of  the 
debt  by  the  Judicial  Committee  of 
the  Privy  Council,  and  a  decree 
made  in  the  Lower  Courts  upon  such 
evidence  was  affirmed,  with  costs. 
Edul-jee  Frarnrjee  v.  Ahdnoolla  SLor 
jee  Cherak,  5th  Dec.  1837.  1  Moore 
Ind.  App.  461. 

151.  An  agreement  rendering  the 
defendant  responsible  for  certain  ar- 

/  rears  of  rent,  and  executed  on  a  stamp 
of  inadequate  value,  was  held  not  to 
be  admissible  as  evidence  under  CI.  1. 
of  Sec.  a  of  Reg.  X.  of  1829.^  EU 
liott  Macnaghten  v.  Juggomohun 
JBisTvas  and  another.  24th  Aug. 
1840.  6  S.  D.  A.  Rep.  303.— D.  C. 
Smyth  &  Tucker. 

152.  Documents  executed  on  plain 
f   paper,  under  Sec.  79.  of  the  Act  for 

the  Relief  df  Insolvent  Debtors  (9th 
Geo.  IV.  c.  73),  are  admissible  as  evi- 
dence in  the  Honourable  Company's 
Courts  without  being  stamped.  Corvie 
V.  Mambuhsh  3fheta  and  another, 
15th  Sept.  1842.  7  S.  D.  A.  Rep. 
118.— Rattray  &  Reid. 


7.  Secondare/  Evidence, 
153.  Where  a  party  claimed  cer- 


'  For  rules  respecting  documents  filed  in 
Court,  which  have  been  improperly  exe- 
cuted upon  plain  paper,  or  upon  stamps  of 
inadequate  value,  see  the  Circular  Order, 
No.  179.  Vol.  3.  Sudder  Dewanny  Adawlut 
Circulars. 


tain  property  under  a  Jlibeh  ndmehy 
and  did  not  produce  the  deed,  alleg- 
ing that  it  was  lost,  and  giving 'va- 
rious frivolous  reasons  for  such  loss, 
he  was  nonsuited,  with  all  costs 
against  him.     Zarninddr  of  Carva- 

tenagar  v. .  Case  12  of  1815. 

1  Mad.  Dec.  133. — Scott,  Greenway, 
&  Ogilvie. 

154.  A  Zaminddri  jvas  transferred 
by  A  to  By  and  the  tmnsfer  was  re- 
gistered by  the  Collector.  A  asserted 
that  the  transfer  was  in  the  nature  of 
a  mortgage,  and  referred,  in  support 
of  his  allegation,  to  a  letter  addressed 
by  him  to  tlie  Collector,  which  was 
the  letter  on  the  receipt  of  which  the 
Collector  made  the  registry  of  the 
transfer.  He  also  alleged  that  he 
transmitted  a  copy  of  an  agreement 
by  By  to  restore  the  land  on  payment 
of  the  mortgage  money,  for  the  infor- 
mation of  the  Collector.  B  denied 
having  executed  the  agreement.  Held, 
that  a  copy  of  such  letter  to  the  Col- 
lector could  not  be  admitted  as  evi- 
dence to  prove  any  controverted  fact, 
and  much  less  could  the  Court  admit 
the  copy  of  a  copy  of  an  instrument 
which  the  other  party  denied  that  he 
ever  executed.  Anon,  Case  7  of 
1816.  1  Mad.  Dec.  136.  —  Scott, 
Greenway,  &  Stratton. 

155.  It  is  not  absolutely  necessaiy 
to  register  an  Indm  sanad  in  the  Col- 
lector's Kach'hdri  ;  and  if  it  be  pro- 
duced in  Court  it  will  be  admitted  as 
evidence,  the  registry  being  a  ques- 
tion between  the  grantee  and  the  Go- 
vernment, with  which  the  other  party 
has  no  concern*    Zaminddr  of  Car-- 

vateenagarum  v. .      Case  8 

of  1816.  1  Mad.  Dec.  138.— Scott 
&  Greenway. 

156.  Ay  claiming  a  right  of  pre- 
emption under  a  certain  mortgage 
bond,  said  that  he  had  given  the  ori- 
ginal deed  to  By  who  was  in  league 
with  his  adversaries,  but  begged  that 
he  might  be  allowed  to  produce  a 
copy  of  it  as  evidence.  The  Court 
held,  that  the  copy,  being  admitted  by 
A  to  be  unauthenticated,  could  not 
be  received  in  evidence.    Meeya  Na- 
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gur  V.  Bhaeedas  Bhoohundas.    1822. 
2  Borr.  352.— Sutherland. 

157.  Although,  in  the  law  of  evi- 
dence,  it  is  a  general  rule  that  copies 
of  papers  authenticated  hj  an  autho- 
rized officer  are  good  evidence  of  the 
contents  of  the  originals^  without  any 
proof  of  their  being  examined  copies ; 
yet  when  such  copies  are  from  ori- 
ginalsy  in  a  language  foreign  to  that 
of  the  authenticating  authority,  it  is 
desirable  that  witnesses,  who  had  exa- 
mined such  copies  with  the  originals, 
should  f|>e  heard  in  proof  of  their  ac- 
curacy, particularly  in  cases  where 
the  opposite  pai'ty  may  contest  their 
correctniBS.  Cotaghery  Boochiah 
aaid  anofber  y.  Rajah  Vutchatoy 
Vervcatajmtty  JRauze.  Case  4.  of 
1823.  laiad.  Dec.  381.— Ogilvie, 
Grant,  &  Ciowan. 

158.  Wliere  a  claimant  to  certain 
lands,  as  rent  free,  produced  a  Sanad 
of  the  Zaminddr,  dated  1196  B.  S., 
purporting  to  be  a  renewed  one  in 
consequence  of  the  destruction  of  the 
former  title  deeds ;  it  was  held  that, 
as  there  was  no  other  proof  of  the 
claim,  it  was  inadmissible,  and  was 
dismissed  accordingly.  JRadanath 
Chatoarjea  v.  Neel  Komul  Paul 
Chowdree  and  others.  6th  March 
1827.  4  S.  p.  A.  Rep.  228.-;-Ley. 
cester  &  Dorin. 

150.  A  copy  of  a  deed  of  mort- 
gage, alleged  to  have  been  executed 
sixty-five  years  previously  to  the  insti- 
tution of  a  suit  against  parties  who 
held  possession,  as  they  asserted,  un- 
der a  bill  of  sale,  but  which  bill  of 
sale  they  did  not  produce,  nor  even 
a  copy  of  it,  was  held  to  be  evidence 
of  the  mortgage,  though  only  support- 
ed \x^  hearsay  evidence.  Rat  Ilur- 
narain  Sing  and  another  v.  Adub 
Sing.  16th  March  1835.  6  S.  D. 
A.  Rep.  24. — Robertson. 

160.  Semble,  Copies  of  documents, 
for  the  originals  of  which  no  proof 
was  given  of  search,  cannot  be  re- 
ceived as  secondary  evidence.  M^eer 
Usd'Oollah  V.  Mt.  Beehee  Imaman, 
30th  Nov,  1836.  1  Moore  Ind. 
App.  19. 


161.  The  recital  of  a  power  of  at- 
torney in  a  will,  affecting  to  transmit 
the  authority  conferred  by  it,  is  not 
sufficient  evidence  of  the  contoits  of 
such  an  instrument,  in  the  absence  of 
proof  of  its  loss  of  destruction.  Bo- 
man-jee  Muncher-jee  v.  Syud  Hoot' 
sain  Abd'oollah.  7th  Dec.  1887. 
1  Moore  Ind.  App.  494. 

162.  Debt  on  Bond.    The  defen- 
dant, by  his  answer,  denied  his  exe- 
cution of  the  bond.    The  plaintiff,  in 
his  reply,  stated  the  accidental  de- 
struction of  the  bond,  and  prayed  leave 
to  put  in  evidence  a  registered  copy 
thereof,  which  the   Court  allowed, 
and,  at  the  same  time,  ordered  the 
fragments  of  the  original  to  be  pro- ' 
duced.     At  the  trial  the  plaintiff  pro- 
duced the  fragments,  and,  under  Sec. 
2.  of  the  Madras  Reg.  XVII.  of  1802, 
put  in  as  evidence  a  registered  copy 
of  the  bond.     The  Court  admitted  the 
registered  copy  as  evidence,  and  found 
for  the  plaintiff.    The  Judicial  Com- 
mittee of  the  Privy  Council,  on  ap- 
peal, reversed  this  finding,  on  the 
ground  that  the  registered  copy,  in 
the  absence  of  satisfactory  evidence  of 
the  destruction  of  the  original  bond, 
was  improperly  admitted  as  secondary 
evidence.     Syud  Abbas  AH  Khan  ?. 
Yadeem  Ramy  Reddy.    16th  June 
1843.    3  Moore  Ind.  App.  156. 


8.  Evidence  in  Appeals. 

163.  The  Court  will  receive  fresh 
evidence  in  appeal,  on  clear  and  un- 
questionable proofs  that  it  could  not 
be  discovered  until  after  the  decree  of 
the  Provincial  Court.  Nubkishtn 
Sein  V.  Kishen  Mohun  Sein.  1st 
Sept.  1806.  1  8.  D.  A.  Rep.  159.— 
H.  Colebrooke  &  Harington. 

164.  Where  the  plaintifis.in  an 
action  in  the  Zillah  Court  for  the  re- 
covery of  a  village,  stated  that  they 
had  lost  their  Banajjatram,  or  deed 
of  gift,  under  which  they  claimed, 

>  Without  such  proof  such  evidence  woald 
be  rejected,  as  liaole  to  suspicion  of  fabri- 
cation. 
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bat  mentioned,  in  tbeir  reply  in  the 
Sudder  Adawlut,  when  the  proceed- 
ings had  nearly^  been  brought  to  a 
conclasion,  that  they  had  recovered 
the  same,  and  prayed  the  Court  to  re- 
ceive it  with  other  documents;  the 
Court  would  not  allow  them  to  be 
produced  in  evidence,  the  plaintifis 
tiaving  failed  otherwise  to  snew  any 
title  to  the  estate,  and  the  production 
of  such  documents,  at  such  a  period, 
bein^  necessarily  to  be  looked  on  with 
suspicion.^  Anon.  Case  9  of  1811. 
1  Mad.  Dec.  43. — Scott  &  Green- 
way. 

1G6.  The  Court  of  original  juris- 
diction is  the  Court  in  which  the  de- 
fence is  to  be  made,  and  a  party  in  a 
Court  of  Appeal  can  claim  the  admis- 
sion of  further  evidence,  whether  do- 
cumentary or  parol,  only  on  the 
ground  of  his  mabiiity   to  produce 

\  -       such  evidence  in  the  Lower  Court ; 

^  and  such  inability  must  be  most  sa- 
tisfactorily established,  for  otherwise 
the  Court  of  Appeal  would  be  liable 
to  admit  evidence  fabricated  for  the 
express  purpose  of  meeting  the  decree 
appealed  from.  Rajah  Vencata  Per- 
mal  Hauze  v.  Abbot  and  another. 
Case  16  of  1812.  1  Mad.  Dec.  66. 
— Scott,  Gi-eenway,  &  Stratton. 

166.  A  fact  brouffht  forward  in  the 
petition  of  appeal  to  the  Sudder 
Courts  and  of  which  the  appellants 

■^  must  have  been  previously  aware, 
was  held  not  to  be  admissible  as  evi- 
dence, as  it  was  incumbent  on  them 
to  have  brought  the  fact  in  issue  in 
the  Lower  Court  AmacheUum  Pit- 
lay  v.  lyasamy  PiUay.  Case  5  of 
1817.  1  Mad.  Dec.  154.  —  Scott, 
Greenway,  &  Ogilvie. 

167.  Copies  of  examinations  taken 
by  the  Zillah  Jud^e  at  the  original 
hearing  of  the  suit  in  appeal,  the 
whole  of  the  proceedings  in  that  case 
having  been  quashed,  cannot  be  ad- 


1  No  explanation  was  afforded  by  the 
plwntiffa  of  the  time  when,  the  place  where, 
or  the  manner  in  which  the  J^anapatram 
was  recovered,  and  no  satisfactory  reason 
was  assigned  for  not  filing  the  other  docu- 
ments in  the  Zillah  Court 


mitted  as  evidence  by  the  Sudder 
Adawlut :  in  such  a  case,  the  Court 
remarked,  nothing  but  proof  of  the 
death  of  the  witnesses  could  at  all 
warrant  the  admission  of  their  former 
examinations  on  the  record  as  evi- 
dence. Veeraraghooinen  and  others 
V.  Toppa  Moodely  and  others.  Case 
11  of  1817.  1  Mad.  Dec.  158.— 
Scott  &  Greenway.    « 

168.  In  the  case  of  an  appeal,  de- 
fended by  the  assignees  of  an  insol- 
vent firm,  appointed  under  the  9th 
Geo.  IV.  cap.  73.  the  evidence  of  one 
of  the  partners  was  received  in  ap- 
peal. Surajnarayan  v.  Tfie  As' 
signees  of  Palmer  S^  Co.  6th  Mar. 
1833.  5  S.  D.  A.  Rep.  271.— Rattray 
&  Halhed. 

169.  Evidence  tendered  to  the 
Sudder  Dewanny  Adawlut  of  Bengal, 
on  a  petition  of  review,  which  was 
refused,  and  the  order  of  refusal  not 
appealed  from,  though  forming  part 
of  the  transcript,  cannot  be  referred 
to  in  the  argument  upon  the  appeal 
from  the  original  judgment.  Sheikh 
Imdad  Alt  v.  Mt.  Kootby  Begum 
25th  June  1842.  3  Moore  Ind. 
App.  1. 

170.  A  defendant  not  having  ap- 
peared in  the  first  instance  before  the 
Zillah  Court,  and  the  case  having 
been  heard,  in  consequence,  ex  parte, 
has  no  right,  on  appeal  to  the  Sudder 
Dewanny  Adawlut,  to  bring  forward 
evidence  to  set  aside  that  adduced  by 
the  plaintifi*.^  Sukeenah  Khatun  v. 
iTnJbach.  5th  July  1836.  6  S.  D. 
A.  Rep.  76. — Braddon  &  Stockwell. 


2  In  the  judgment  in  this  case  the  Court 
observed,  "  The  reception,  by  the  Sudder 
Dewanny  Adawlut,  of  documents  which  were 
not  only  not  tendered  in  the  Lower  Court, 
but  rather  wilfully  withheld,  would  tend  to 
render  this  a  Court  of  first  resort  instead  of 
a  Court  of  Appeal ;  and  such  a  practice,  if 
allowed,  would  be  fraught  with  mischief, 
particularly  in  cases  like  the  present,  where 
the  defendant,  in  her  appeal,  acknowledged 
having  neglected  to  defend  the  suit  after 
receiving  the  usual  notice/' 
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EXAMINATION    OF    WIT- 

NESSES. 


I.  In  thb  Supreme  Courts. —  See 
Evidence,  38  et  seq. 

II.  In  THE  Courts  OF  THE  Honour- 
able COHTANY 

1.  In  Civil  Cases.— "See  Evidence, 

102  cf  s^q. 

2.  In  Crimfnal  Cases. — See  Cri- 

minal Law,  207  et  seq. 


-^    -N.      -         ^    V. 


EXCEPTIONS.  —  See  Practice, 

135  et  seq. 


,jm.     -^  .  ^f^^      ^.'^•X. 


EXCLUSION  FROM  INHERI- 
TANCE. 


I.  Hindu  Law. — See  Inheritance, 
237  et  seq. 
II.  MuHAMMADAN  Law. —  See  In- 
heritance, 313  et  seq. 


^\^  S'li'V'w^^J         ^\V  Ny-  .  N'    V 


EXECUTION. 


I.  In  the  Supreme  Courts,  1. 

II.  In  THE  Courts  OF  THE  Honour- 
able Company.  —  See  Limita- 
tion, 26,  27. 


"  .^     ^^.•V.^  'V>N  • 


I.  In  the  Supreme  Courts. 

1.  A  motion  was  made  to  set  aside 
an  execution,  under  which  a  house 
had  been  seized  and  sold,  on  the 
ground  that  the  house  (together  with 
some  jewels)  was  pledged  to  a  third 
person  for  more  than  it  was  worth, 
and  therefore  that  it  could  not  be  con- 
sidered as  the  defendant's  property. 
The  Court  held  that  an  execution 
could  not  be  set  aside  on  an  affidavit 
of  such  matter,  but  that  the  defen- 
dant should  prove  his  title  in  an  eject- 
ment, or  in  equitv.  Smith  v.  jDu/- 
field.    2d  July  1776.     Sm.R.  73. 

2.  The  plaintiff  has  fourteen  days 
to  charge  the  defendant  in  execution. 


after  judgment  given,  and  two  terms 
if  judgment  be  confessed.  Hart  t. 
Sealy.  Ist  Term  1^15.  CI.  Ad.  R. 
1829.  34. 

3.  It  was  held,  that  where,  by  the 
87  th  plea  rule^,  the  plaintiff  is  re- 
quired after  judgment  to  charge  in 
execution  a  defendant  in  custody 
within  ten  days  next  after  the  tioie 
allowed  by  the  rules ;  and  that  where 
no  provision  is,  in  fact,  made  by  the 
rules  for  such  a  case,  and  no  time 
specified ;  that  the  time  must  be  taken 
to  be  that  allowed  by  the  rules  of 
the  King's  Bench,  which  is  two 
terms.^  Anon.  Jsn.  1815.  East's 
Notes.    Case  11. 

4.  Semble,  No  other  writ  of  exe- 
cution than  the  particular  form  of 
such  writ  given  by  the  Charter  can 
be  sued  out  in  the  Supreme  Court. 
Marca  Zora  v.  Moses  Cachecarraky. 
2l8t  March  1816.  East's  Notes. 
Case  49. 

5.  Where  the  posterior  of  two 
judgment  creditors  sued  out  execution, 
and  delivered  his  writ  to  the  Sheriff, 
and  got  it  executed  before  the  prior 
judgment  creditor  had  stirred,  he  was 
held  to  be  entitled  to  the  preference, 
although  the  prior  judgment  creditor 
had  first  of  all  issued  his  writ  which 
was  returned  nuUa  bona.     lb. 

6.  Dictum  of  Sir  F.  Macnaghten : 
^'  Lands  in  Calcutta  have  been  sold 
in  executfon  ever  since  the  establish- 
ment of  this  Court,  and  for  more 
than  ten  years  before  the  decision  of 
that  case,  in  which  they  were  declared 
to  be  fee  simple."  Joseph  v.  Monoid. 
27th  March  1818.  Cited  in  1  Moore 
Ind.  App.  326. 

7.  A  capias  ad  satisfaciendum 
having  expired  without  being  de- 
livered to  the  Sheriff,  may  be  quashed 


J  See  2  Sm.  &  Ry.  87  par.  3. 

^  In  this  case  Mr.  East  attempted  to  take 
a  distinction  between  judgments  confessed 
and  adverse  judgments,  on  the  grouods 
that  the  time  allowed  for  charging  in  exe- 
cution after  judgment  was  a  mere  faToar  to 
the  defendant,  and  that  by  voluntary  eogno- 
vit  he  had  merely  abandoned  his  claim  to 
that  favour ;  sed  non  alloeatur. 
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and  a  new  one  issued,  on  putting  in  to  the  Sheriff  money  seized,  in  the 
the  expired  writ  without  any  certifi-  hands  of  a  third  party,  has  been  dis- 
cate  or  affidavit.  JPrarvn  Kissen  His- 
was  V.  StreiteU.    30th    Oct.    1823. 
CL  R.  1829.  203. 

.   8.  The  Court  have  no  power  to  re- 
duce a  levy,  but  will  give  the  parties 


charged,  upon  an  affidavit  that  the 
money  has  not  yet  been  received, 
there  must  be  a  new  seizure  after  the 
money  has  come  to  the  hands  of  the 
party,  the  former  one  being  a  nullity, 
the  option  of  a  reference  to  the  Master,  and  there  being  no  such  thing  as  a 


or  issues.  Sreenautk  MuUick  v. 
Groopersaifd  Bo$e.  1st  Term  1829. 
01.  R.  1834.  24. 

9.  Per  Grey,  C.  J.  A  writ  oi fieri 
factoi,  in  actions  on  contracts,  issues 
on  the  judgment  against  all  the  lands 
of  the  defendants,  wherever  situate  in 
the  provinces,  and  the  Sheriff  sells. 
Doe  dem.  Bampton  v.  Petumber 
MuUick.  29th  Oct.  1830.  Bignell, 
40. 

10.  Company's  paper,  belonging  to 
a  defendant,  being  extended  in  the 
Accountant-Oeneral's  hands,  under 
execution  at  the  suit  of  the  plaintiff, 
the  Court  refused  to  make  any  order 
that  it  should  be  paid  over  to  the 
Sheriff;  and  afler  the  Sheriff  re- 
ceived the  paper  the  Court  refused  to 
make  any  order  that  he  should  in- 
dorse it  to  the  plaintiff,  or  sell  it  and 
pay  over  the  proceeds.  Bussickchun- 
der  Neoghy  v.  Hurripersaud  Ghose. 
5th  Nov.  1838.    Mor.  289. 

11.  It  was  held  to  be  doubtful 
whether  the  salary  of  a  Government 
servant  could  be  seized  under  a  writ 
of  execution.  BajbuUub  Seal  v. 
Mackenzie.  8th  July  1839.  1  Ful- 
ton,  82. 

12.  Where  a  debt  due  to  the  de- 
fendant is  extended  in  the  hands  of 
the  alleged  debtor,  the  Court,  upon  a 
motion  to  pay  it  over  into  the  hands  of 
the  Sheriff,  will  not  try,  upon  affidavit, 
the  question  of  the  existence  of  the 
debt,  if  the  fact  of  the  debt  be  posi- 
tively  denied  by  the  affidavits,  on 
which  cause  is  shewn  against  the  pay- 
ing over  such  debt.  If  the  affidavits, 
however,  do  not  deny  the  existence 
of  the  debt,  the  Court  will  entertain 
the  application.  Divarkanauth  MuU 
lick  V.  Cronsalves  and  others.  28th 
Oct.  1839.    Mor.  299. 

13.  Where  a  motion  to  pay  over 


prospeptive  seizure.  Moonshee  Ma^ 
hommed  Ayassen  v.  jPeebee  Sanum. 
20th  Jan.  1840.     Mor.  303. 

14.  The  Sheriff's  return  that  he 
sent  notice  of  seizure  is  a  sufficient 
retuiTi  of  a  seizure.  Allah  Baud 
Khan  v.  Nuwah  Zoolphacar  Dowlah 
Jaun.  11th  March  1841.   Mor.  401. 

15.  Semble,  The  proceeds  of  pro- 
perty sold,  after  the  death  of  the  de- 
fendant, do  not  constitute  a  seizable 
debt  within  the  meaning  of  the  Char- 
ter.    B). 

16.  lithe  pluries  writ  oi  fi^  fa- 
cias j  under  which  the  seizure  is  made, 
be  tested  subsequently  to  the  defen. 
dant's  death,  the  judgment  must  be 
revived  before  seizure.     Ih, 

17.  Semble,  Immediate  execution 
will  be  ordered  whenever  defence  has 
been  taken  to  an  action  on  a  nego- 
tiable instrument.  Dyalchund  Boy 
V.  Kisserchvnd.  4th  April  1843. 
1  Fulton,  206. 

18.  When  a  debt  is  seized,  under  a 
writ  of  execution,  the  Sheriff  should 
only  sell  the  right,  title,  and  interest 
of  the  defendant  in  the  debt ;  the  ven. 
dee  can  then  bring  his  action  against 
the  debtor.  Gourmohun  Day  v. 
Thorn.  22d  Jan.  1844.  1  Fulton, 
405. 

19.  Quiere,  Whether,  on  a  judg- 
ment against  one  person,  a  debt  due 
to  that  one  person  and  another  can  be 
seized  ?    lb. 


EXECUTORS    AND  ADMINI- 
STRATORS. 


I.  In  the  Supcehb  Courts. 

1.  Appointment  of  Executors,!. 

2.  Grant  of  Administration,  3. 
(a)  To  next  of  Kin,  3. 

(6)  To  Creditors,  10. 
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(c)  To  Friends,  ^-Cy  19. 

d)  To  the  Registrary23. 

e)  When  Refused,  34. 
Probate,  39. 

{gj  JtecaU,  43. 
[h)  Renunciation,  4&. 
i)  Administration  Bond,  46. 
\j)  Caveat,  47* 
(Jt)  AdminUtration  and  Pro- 
hatpin  Native  Estates,  48. 

3.  Rights,  Authority  and  Duty, 

66. 
(a)  Generally, C6. 
(h)  Commission,! A. 

(a)  Generally,!^. 

(0)  Of  the  Registrar,  85. 
(c)  Sale,S9. 

4.  Liabilities,  91. 
«5.  Assets,9^. 

6.  Actions  by  and  against,  104. 

7.  Jurisdiction  of  the  Supreme 

Courts,  as  regards  ExecU' 
tors  and  Administrators. — 
See  Jurisdiction,  149   et 

seq. 

8.  Jurisdiction  to  grant  Admi- 

nistration.—  See  Jurisdic- 
tion, 190  et  seq. 

II.  In  the  Courts  of  the  Honour- 
able Company,  107. 


I.  In  the  Supreme  Courts. 

1.  Appointment  of  Executors. 

1.  The  appointment  of  an  execu- 
tor, though  dehors  the  will,  will  be 
confirmed  by  the  Court,  where  the 
intention  of  the  testator  can  be  collect- 
ed. In  the  matter  of  the  wiU  of  Wise. 
6th  Dec.  1809.    2  Str.  75. 

2.  A  motion  for  a  commission  to 
swear  in  an  executor  at  Lucknow  was 
refused.  It  did  not  appear,  from  the 
affidavit,  whether  the  party  were  or 
were  not  a  British  subject;  but  it  was 
sworn  that  there  were  goods  to  be 
administered  within  the  local  limits  of 
the  Supreme  Court's  jurisdiction.  In 
the  goods  of  William  Trickett.  4th 
Nov.  1835.    Mor.  75. 


2.  Grant  of  Administration,  . 

(a)  To  Next  of  Kin. 

3.  The  next  of  kin  applying  for 
administration  must  be  the  next  of 
kin  in  the  whole  world,  in  order  to  be 
preferred  to  a  creditor.  In  the  goods 
of  Peacock.  Hyde's  Notes.  10th 
Jan.  1782.     Mor.  7. 

4.  But  if  the  next  of  kin  should 
consent  to  letters  of  administration 
being  granted  to  the  Ecclesiastical  Re- 
gistrar, the  Court  will  not  allow  such 
next  of  kin  to  revoke  the  administra- 
tion takeu  out  with  such  consent,  nor 
will  it  commit  the  administration  to 
any  of  the  next  of  kin  who  had  no- 
tice, and  consented  expressly  or  tar 
citly.  In  the  goods  of  Astmachatttr 
Malcolm  Manuck.  2&th  June  1839. 
Mor.  26. 

5.  The  citations  in  such  a  case  need 
not  be  served  personally.  lb.  Mor. 
28.1 

6.  A  next  of  kin,  who  has  been  ad- 
judged an  insolvent  by  the  Insolvent 
Court,  and  who  has  not  obtained  his 
final  discharge,  will  not  be  allowed  to 
administer.  In  the  goods  of  Mary 
Jachson.    29th  Oct.  1840.   Mor.  28. 

7.  In  applying  for  administration, 
under  a  power  of  attorney  from  the 
next  of  kin,  out  of  the  jurisdiction  of 
the  Supreme  Court,  a  strictly  legal 
proof  01  the  execution  of  the  power  is 
not  essential,  provided  always  that 
the  Court  be  fully  satisfied  of  its  ge- 
nuineness, but  not  otherwise.  In  the 
goods  ofMacgowan.  8th  Feb.  1841. 
Mor.  370. 

8.  A  mere  surmise  of  the  existence 
of  a  will,  and  without  actual  proof  of 
its  existence,  will  not  be  sufficient  to 
prevent  administration  from  being 
granted  to  the  next  of  kin.  In  the 
goods  of  Murray.  July*  1841.  1 
Fulton,  31. 

9.  But  if  any  will  should  ever  be 


>  But  if  the  next  of  kin,  or  creditors,  be 
absent  at  the  time  of  the  return  of  the  ci- 
tation, the  Court  will  grant  administration, 
if  the  application  be  made  within  a  reason- 
able time.    ]  Sm.  &  By.  96, 97. 
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produced,  the  administration  would 
of  course  be  revoked.    lb. 


(ft).  To  Creditors. 

10.  Administration  may  be  re- 
fused to  the  husband  of  a  legatee,  as, 
although  he  is  a  creditor  of  the  estate 
of  the  deceased,  he  cannot  be  consi- 
dered a  creditor  according  to  the 
meaning  of  the  Charter.  In  the  goods 
of  CoUins.  Hyde's  Notes.  8th 
March  1777.    Mor.  2. 

11.  The  Court  is  not  bound  to 
weigh  nicely  the  debts  due  to  credi- 
tors contesting  the  rights  of  admini- 
stration, and  may  grant  administration 
to  any  applicant.  In  the  goods  of 
Ambrose  Roche.  Hyde's  Notes. 
19th  Jan.  1779.     Mor.  2. 

12.  Administration  will  be  granted 
to  the  principal  creditor  in  degree, 
and  not  the  greatest  creditor  in  sum. 
In  the  goods  of  Peacoch.  Hyde's 
Notes.  12th  Nov.  1781.  Mor.  6. 
In  the  goods  of  KeUican.    1st  Term 

1786.  Mor.  10.    In  the  goods  of 
XfOvefoy.    Chamb.  Notes.    31st  Oct. 

1787.  Mor.  12. 

13.  But  amon^  creditors  of  equal 
degree,  the  magnitude  of  the  debt  is 
to  oe  the  critenon  of  preference.  In 
the  goods  ofLovejoy.  Chamb.  Notes. 
3l8t  Oct.  1787.    Mor.  12. 

14.  A  bond  creditor  petitioning  for 
administration  is  entitled  to  prefe- 
rence to  any  next  of  kin  who  is  not 
the  next  of  kin  in  the  whole  world. 
In  the  goods  of  Peacoch.  Hyde's 
Notes.    10th  Jan.  1782.    Mor.  7. 

14  a.  Administration  will  be  granted 
to  the  greater  of  two  bond  creditors, 
provided  he  enter  into  an  average  bond 
to  the  lesser  to  pay  him  pro  ratdy  as 
he  should  pay  himself.  In  the  goods 
of  Martin,  Chamb.  Notes.  10th 
Nov.  1786.    Mor.  9. 

15.  A  creditor  petitioning  for  ad- 
ministration will  be  preferred  to  the 
grandfather  of  the  orphans  of  the  de- 
ceased. In  the  goods  of  Eaton. 
Chamb.  Notes,  ^h  June  1786. 
Mor.  9. 

16.  Where  the  next  of  kin  are  not 
Vol.  I. 


in  the  Presidency,  the  Court  will  grant 
administration  to  a  creditor,  and  will 
not  grant  letters  of  administration,  oc? 
colligenda  bona,  to  a  next  of  kin  in 
the  Presidency,  who  is  not  the  next 
of  kin  in  the  world.  In  the  goods  of 
DeMeUo.  Chamb.  Notes.  13th 
Nov.  1792. .  Mor.  15. 

17.  Dictum  of  Anstruther,  C.  J. 
— The  Court  is  bound  to  grant  ad- 
ministration to  the  superior  creditor, 
and  the  question  who  is  such,  in  the 
event  of  a  dispute,  may  be  tried  by  the 
Ecclesiastical  Court  In  the  goods 
of  Vancitters.  10th  Jan.  1800. 
Mor.  18. 

18.  Creditors  who  are  entitled  to 
administer  in  preference  to  the  Re- 

fistrar  must  be  substantial  legal  cre- 
itors.     In  the  goods  of  Porteous. 
27th  Sept.  1842.    1  Fulton,  7a 


(c)  To  Friends^  S^c. 

19.  Where  the  petitioner  for  admi- 
nistration applies  as  '^  a  friend"  of  the 
deceased,  the  Court  has  a  right  to  in- 
quire  into  his  general  character,  and  to 
refuse  administration  if  such  inquiry 
should  prove  unsatisfactory.^  In  the 
goods  ofWhiJfen.  Hyde's  Notes. 
27th  M!arch  1783.     Mor.  8. 

20.  Held,  that  the  Court  would 
grant  a  limited  administration  to  a  per. 
son  of  its  own  nomination,  rather  than 
allow  the  prohibition  of  the  6th  Geo. 
IV.  to  prejudice  a  creditor  who  was 
not  himself,  by  the  rules  of  the  Court, 
in  a  condition  to  take  out  letters  of 
administration.  In  the  matter  of  the 
win  of  Gordon.  26th  Aug.  1833. 
Perry's  Notes.     Case  3. 

21.  The  Child,  or  disciple,  of  the 
deceased  (a  religious  devotee)  will  be 
refused  administration,  although  the 
deceased  may  not  leave  any  relations. 
Anon.     1  Feb.  1837.   Mor.  25. 


1  Administration  is  now  never  granted  to 
friends  of  the  deceased.  The  39th  &  40th 
Geo.  III.  c.  79.  sec.  21.,  enacts  that  all  let- 
ten  ad  colligendaf  or  of  administration,  shall, 
in  such  cases,  be  granted  to  the  Registrar  of 
the  Court. 

R 
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22.  Semble,  The  Registrar  of  the 
Court  cannot  take  out  letters  of  ad- 
ministration to  a  deceased  Musulm&n, 
whose  laws  of  inheritance  and  sue* 
cession  are  saved  by  the  21st  Geo. 
III.  c.  70.,  extending  the  jurisdiction 
of  the  Supreme  Court  to  native  inha- 
bitants of  Calcutta.  In  •  the  goods  of 
BiheeHay.  3d  Term  1819.  East's 
Notes.     Case  105. 


{d)  To  the  Registrar. 

23.  A  military  officer  dying  on 
service  with  his  regiment,  leaving  a 
will,  but  no  executor,  within  the  ju- 
risdiction, but  leaving  assets  within  the 
junsdiction  (besides  such  property  as 
was  immediately  connected  with  his 
military  character),  the  Court  will 
grant  administration  to  the  Rcgis- 
ti*ar  of  such  assets  not  so  connected ; 
the  word  'effects '  in  the 6th  Geo.  IV. 
c.  61.  s.  1.,  being  considered  by  the 
Court  as  meaning  military  effects. 
In  the  matter  of  tfie  will  of  Gordon. 
26th  Aug.  1833.  Perrv's  Notes. 
Case  3. 

23  a.  Where  a  military  man  had  died 
in  camp,  and  the  surplus  of  his  pro- 
perty, after  paying  his  regimental 
debts,  had  been  remitted  to  the  Mili- 
tary Secretary  at  Bombay,  under  the 
3d  &  4th  Vic.  c.  37.  s.  52. ;  administra- 
tion, notwithstanding  such  act,  was 
granted  to  the  Ecclesiastical  Reo^is- 
trar,  under  the  39th  &  40th  Geo.  III. 
c.  79.  s.  21.,  on  the  application  of  a 
creditor  residing  at  a  distance  from 
Bombay.  In  the  goods  of  Stant, 
19th  Jan.  1843.  Perry's  Notes. 
Case  6. 

24.  Per  Ryan,  C.  J. — A  Regis- 
trar of  the  Court  has  no  right,  ex  offi-^ 
cioy  to  administer  to  the  goods  of 
Hindus :  the  Court  has  discretion  to 
whom  they  will  grant  administration. 
Anon.     Barwell  s  Notes,  8. 

25.  The  Ecclesiastical  Registrar 
has  no  power  or  right,  ex  ojfficioy  to 
take  out  administration  in  native 
estates,  as  his  title  only  accrues  where 
there  is  no  next  of  kin  or  creditor,  ac- 
cording to  the  39th  and  40th  Geo. 


III.  c.  72.  s.  21.  In  the  goods  qf 
ShamloU  Tagore.  27tb  July  1838. 
Mor.  25.     1  Sev.  Cases,  10,  note. 

26.  Held,  that  the  Registrar  of  the 
Supreme  Court  has  no  right,  by 
virtue  of  his  office,  to  administer  to 
estates  situated  without  the  jurisdic^ 
tion  of  the  Supreme  Court,  and  be- 
longing to  natives^  who  are  not  in- 
habitants of  the  town  of  Calcutta. 
Dichens,  Applicant.  22d  June  1840. 
1  Sev.  Cases,  1. — D.  C.  Smyth  & 
Tucker. 

27.  The  Ecclesiastical  Registrar  is 
bound  to  apply  for,  and  the  Court  to 
grant,  letters  of  administration,  even 
though  there  be  no  danger  of  the 
estate  being  wasted.  In  the  goods  of 
Edmonstone.  July  1841.  1  Ful- 
ton, 31. 

28.  The  Court  has  no  power  (where 
there  is  no  will)  to  withhold  letters 
of  administration  to  the  Registrar  on 
application.     lb.  ^ 

29.  Not  even  where  there  is  a  pro- 
bability of  a  will.  In  the  goods  of 
Murray.    1  Fulton,  31. 

30.  But  where  an  executor,  resid- 
ing without  the  jurisdiction,  appointed 
certain  parties  as  his  agents  for  the 
management  of  the  testator's  estate, 
letters  of  administration  were  granted 
to  the  Ecclesiastical  Registrar,  who 
sued  the  agents  for  certain  notes  in 
their  hands;  it  was  held,  that  the 
Stat.  39th  and  40th  Geo.  III.  c.  79. 
s.  21.  and  the  Stat.  55th  G^.  IIL 
c.  84.  8. 2.  do  not  apply,  and  that  the 
Court  has  no  power  to  ^rant  such 
letters  of  administration,  although  the 
executor  may  be  absent,  as  such  exe- 
cutor may  appoint  an  agent.  Turton 
V.  Smith.  30th  June  1842.  1  Ful- 
ton, 4. 

31.  A  person  appointed  under  a 
power  of  attorney  (executed  before 
the  death  of  the  testator)  to  act  in 
place  of  the  executor  is  entitled 
to  administration  in  preference  to 
the    Registrar.       In   the  goods   of 


^  Even  though  part  of  the  property  oC 
such  natives  should  be  within  the  joiiMic- 
tion  of  the  Supreme  Court. 
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Staig.     1st  March  1843.      1   Ful- 
ton, 158. 

32.  In  selecting  an  administrator 
in  native  estates^the  Court  will  usually 
prefer  its  o¥m  Registrar.  In  the 
goods  of  Moonshee  AIL    20th  Nov. 

1843.  1  Fulton,  339. 

33.  Ifspecial  citations  be  not  served 
on  the  widow  and  all  the  next  of  kin, 
whenever  they  are  within  the  juris- 
diction, a  grant  of  administration  to 
the  Re^strar  is  irregular.  In  the 
goods  oj  Shaik  Nathoo,     24th  July 

1844.  1  Fulton,  483. 


(e)  When  refused^ 

34.  The  Court  may  refuse  admi- 
nistration when  it  would  disturb  pos^ 
session  taken  before  the  Court  was 
established,  and  then  acquiesced  in 
by  all  parties.  In  the  goods  of  Cum- 
molah  Konto  Seat.  Hyde's  Notes. 
9th  Nov.  1778.    Mor.  3. 

35.  As  a  general  rule,  the  Court 
will  refuse  administration  after  the 
lapse  of  twenty  years  from  the  death 
or  the  intestate;  but  administration 
would  be  g^nted  if  it  were  necessary 
for  the  person  applying  to  bring  some 
kind  of  action  even  after  twenty  years. 
In  the  goods  of  Bindabund  Gossain 
Hyde's  Notes.  16th  Nov.  1778. 
Mor.  3. 

36.  The  Court  will  grant  a  com- 
mission, to  be  issued  beyond  its  juris- 
diction, to  swear  the  administrator  of 
a  British  subject  to  the  truth  of  his 
petitioa  for  administration,  with  the 
will  annexed.  In  the  goods  of  Kirk- 
man.  Hyde's  Notes.  13th  July  1780. 
Mor.  5.  In  the  goods  of  Harrison. 
Hyde's  Notes.  14th  March  1782. 
Mor.  8. 

36  a.  But  Impey,  C.  J.,  refused  to 
send  a  commission  to  Lucknow,  to 
see  a  party  execute  an  administration 
bond.  In  the  goods  of  Dillon.  Hyde's 
Notes.  26th  March  1781.  Mor.  5, 
note. 

37.  The  Court  will  refuse  administra- 
tion of  the  goods  of  an  attainted  felon. 
In  the  goods    of  Rajah  Nundco- 


mar.  Hyde's  Notes.  17th  Jan.  1782. 
Mor.  5. 

38.  Under  the  55th  Geo.  III.  c.  84. 
s.  2.  letters  of  administration  will  not 
be  granted  to  the  attorney  of  an  ab- 
sent executor,  if  there  be  any  execu- 
tors in  India  willing  to  act.  And 
before  administration  is  applied  for 
by  the  attorney  of  an  absent  executor, 
the  executors  in  India  must  be  cited. 
In  the  goods  of  Frojser.  13th  Dec. 
1843.     1  Fulton,  342.^ 


(/)  Probate. 

39.  A  testator  leaving  a  will  in 
England,  and,  dying  subsequently  in 
India,  leaving  a  codicil  appointing 
executors,  probate  of  the  codicil  by 
itself  will  be  granted  to  such  execu- 
tors. In  the  goods  of  Kerr.  1795. 
Mor.  74. 

40.  Probate  was  granted  to  an  exe- 
cutor upon  the  affidavit  of  a  person, 
who,  though  not  an  attesting  witness, 
was  present  at  the  time  of  the  execu- 
tion of  the  will,  and  who  swore  that 
the  requisites  of  the  Statute  had  been 
complied  with ;  the  Court  consider- 
ing that  such  a  person  was  competent 
to  prove  that  the  solemnities  required 
by  the  Statute  had  been  complied 
with,  the  attestation  clause  being  de- 
fective in  that  respect.  In  the  goods 
of  Blenman.  24th  Jan.  1843.  1 
f  ulton,  127. 

41.  Where  the  attestation  clause 
annexed  to  the  will  shewed  that  the 
requisites  of  the  Statute  had  been 
complied  with,  probate  was  granted. 
In  the  goods  of  Babington.  29th 
June  1843.     1  Fulton,  210. 

42.  If  a  will  bear  on  its  face  a  date 
prior  to  the  1st  Feb.  1839,  and  be  not 
properly  attested,  probate  will  not  be 
granted  without  an  affidavit  that  the 
apparent  is  the  true  date  of  the  exe- 
cution. In  the  goods  of  Baddely* 
Aug.  1843.    1  Fulton,  214. 


1  If  none  of  the  executors  named  be  re- 
sident in  India,  the  affidavit  in  sunport  of 
the  motion  for  administration  sbouila  shew 
that  fact— Fulton,  ib.  note. 

R2 
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42  a.  When  an  erasure  has  been 
made  after  the  execution  of  a  will, 
and  is  not  signed  by  the  testator,  the 
probate  must  contain  the  words  in- 
tended to  be  erased.  In  the  goods  of 
Leach.  21st  Nov.  1843.  1  Fulton, 
338. 


(g)  ftecall. 

43.  Where  the  Court  at  Chander- 
n&igore  had  taken  cognizance  of  the 
will  of  a  Frenchman,  ^m,  domiciled, 
and  dying  there,  the  Supreme  Court 
recalled  letters  of  administration  taken 
by  their  Registrar  on  account  of 
bond  debts  due  to  the  testator's  estate 
by  persons  living  in  Calcutta.  Anon. 
14th  Nov.  1815.  East's  Notes, 
Case  38. 

44.  Administration  granted  to  the 
Registrar  cannot  be  recalled.  Ma- 
nuk  V.  Manuk.  28th  June  1839. 
Barwell's  Notes,  85. 


should  give  judgment  for  the  penalty 
only,  leaving  it  to  the  several  parties 
aggrieved  to  establish  their  respec- 
tive claims  upon  the  estate  by  bill, 
scire  facias,  or  summary  application, 
as  the  case  might  be,  on  which  the 
Court,  after  ascertaining  the  amount, 
would  order  execution  to  issue  pro 
tanto.  Sir  W.  Burroughs,  Bart.  v. 
Chisholm,  2d  April  1816.  East's 
Notes.    Case  50. 


(Ji)  Renunciation. 

45.  On  the  renunciation  of  the  exe- 
cutors, administration  will  be  granted 
to  a  married  woman  without  joining 
her  husband.^  In  the  goods  ofi)ixon. 
Chamb.  Notes.  27th  March  1790. 
Mor.  15. 


(j)  Caveat. 

4n.  A  caveat  against  letters  of  ad- 
ministration will  not  be  allowed  to 
operate  beyond  three  months.  In 
the  goods  of  Annava  Chingleroy 
Moodeliar.  l2th  Feb.  1801.  1  Str. 
71. 


{%)  Administration  Bond^ 

46.  The  Court  will  jsefuse  to  put 
an  administration  bond  in  a  suit  until 
citations  have  been  issued  to  the  sure- 
ties. In  the  goods  of  Saunders.  19th 
Jan.  1798.     Mor.  18. 

46  a.  In  an  action  against  the 
surety  upon  an  administration  bond, 
taken  in  the  name  of  the  Junior  Jus- 
tice of  the  Supreme  Court,  pursuant 
to  the  23d  Section  of  the  Charter,  the 
Court  thought  the  case  not  within 
the  Stat,  of  Will.  III.  as  to  the  ne- 
cessitv  of  assessing  damages  upon  the 
breaches  of  the  bond ;  but  that,  upon 
a  breach  of  the  bond  found,  the  Court 


I  But  it  should  be  with  the  husband's 
consent.— Mor. 


(k)  Administration  and  Probate  in 
Native  Estates. 

48.  Administration  of  the  goods  of 
a  Hindti  may  be  granted  by  the  Su- 
preme Court,  but  the  administrator  is 
bound  to  administer  according  to  the 
Hindu  laws.  In  the  matter  ofC&mr 
mula.  Hyde's  Notes.  17th  Feb.  1776. 
Mor.  1. 

49.  Administration  of  the  effects  of 
a  Hindu  may  be  granted  to  a  credi- 
tor, provided  that  the  citations  be 
explained  to  the  relations  of  the  de- 
ceased. Anon.  Hyde's  Notes.  20th 
March  1778.     Mor.  2. 

50.  Where  a  plaintiff  sues  as  heir 
and  representative  according  to  Hindu 
law  or  custom,  the  plaint  must  set 
forth  in  what  manner  the  plaintiff 
claims  to  be  heir  or  representative ; 
that  is,  the  relation  in  which  he  stands 
to  the  deceased,  by  which  he  becomes 
heir  and  representative  of  the  de- 
ceased, and  thereby  entitled  to  his 
real  or  personal  estate  sued  for.  Ma" 
jah  Oeer  Oosain  v.  Punchanund 
Aghurwalah.  Hyde's  Notes.  20th 
Nov.  1782.     Sm.  R.  36.     Mor.  240. 

51.  Administration  will  be  granted 
of  the  estate  of  an  Armenian  dying 
out  of  Calcutta.     In  the  goods  €j 


\ 


[EXECUTORS  AND  ADMINISTRATORS.] 


245 


l^hanus  Johannes.    Chamb.   Notes. 
2l8t  Aupr.  1788.     Mor.  14. 

52.  llie  Court  appears  to  have 
jurisdiction  to  grant  special  admini- 
stration with  the  will  annexed,  dur 
rante  absentid^  of  the  executors,  of  the 
goods  of  an  Armenian  Christian  dy- 
ing at  Canton,  leaving  property  at 
Calcutta,  and  leaving  a  will  at  Can- 
ton, all  the  executors  of  which  were 
out  of  the  jurisdiction,  with,  however, 
a  power  of  recalling  the  administra- 
tion if  an  application  should  be  made 
by  the  executors,  or  by  their  attorney, 
duly  authorised.'  Padre  Stephanas 
Araioon  v.  Sarkiss  Johannes  and  the 
cross  libel,  Chamb.  Notes.  10th  Nov. 
1798.    Mor.  16. 

53.  Probate  of  wills  was  formerly 
granted  to  the  executors  of  Hindus 
and  Muhammadans,  conformable  to 
the  practice  of  the  Mayor's  Court, 
until  the  Stat.  21st  Geo.  III.  Arrived 
in  India,  when  it  was  refused.  In  the 
goods  of  Hadjee  Mustapha.  Hyde's 
Notes.    22d  Oct.  1791.    Mor.  74. 

54.  Natives,  representatives  of  a 
deceased  native^  are  not  bound  to  take 
out  letters  of  administration  in  order 
to  be  entitled  to  sue  in  favour  of  the 
estate,  or  to  act  as  representatives  of 
their  intestate.  CheUumnial  v.  Oar- 
row.  17th  Feb.  1812.   2Str.l53. 

55.  Nor  will  the  Supreme  Court, 
in  any  instance,  cite  or  use  any  means 
toward  compelling  natives  to  come  in 
and  prove  wills  or  take  out  letters,  or 
grant  them  to  creditors,  to  the  preju- 
dice of  the  next  of  kin.     lb. 

56.  The  Supreme  Court  will  grant 
probate  of  the  will  of  a  Muhamma- 
dan  aiFecting  the  rights  of  heirs,  with- 
out first  inauiring  whether  it  has  or 
has  not  in  tnat  respect  received  their 
assent.  Syed  Ally  v.  Syed  KvMee 
MuUa  Khan.  19th  Jan.  1813.  2 
Str.  180. 


'  The  decision  in  this  case  was  afterwards 
reTersed  by  the  King  in  Council,  not  on  the 
RTOimd  of  want  of  jurisdiction,  hut  because 
it  was  considered  that  S.  Johannes  ought  to 
ha?e  been  preferred  as  the  special  admini- 
sbrator. — mot. 


57.  Probate  of  a  will  was  refused 
to  a  native  not  being  an  inhabitant  of 
Madras ;  such  probate,  if  granted, 
not  subjecting  him  to  the  jurisdiction 
of  the  Supreme  Court,  even  with  re- 
ference to  matters  relating  to  the  will. 
In  the  matter  of  the  unll  ofTaral. 
2d  Oct.  1815. .  2  Str.  326. 

58.  Letters  of  administration  will 
not  be  granted  to  a  native  who  is  not 
an  inhabitant  of  Madras.  In  the 
goods  of  Mahomed  Meeah.  2d  Term 
1816.    2  Str.  328.  note. 

59.  In  Bengdll  wills,  where  one 
of  the  subscribing  witnesses  can  write 
his  name,  it  is  not  necessary  to  exa- 
mine all  the  witnesses  to  obtain  a 
probate.  In  the  goods  of  Cossinauth 
Neoghy.  10th  Dec.  1824.  CI.  R. 
1829.  i63. 

60.  Now,  the  Court  will  grant  pro- 
bate or  letters  of  administration  in  the 
case  of  a  Hindu  or  Muhammadan, 
deceased,  leaving  property  and  effects 
within  the  locallimits  of  the  jurisdic- 
tion of  the  Court.  In  the  goods  of 
Beehee  Muttra,  deceased.^  22d  Oct 
1832.    CI.  R.  1834. 119.    Mor.  75. 

61.  An  application  for  probate, 
made  to  a  Judge  in  Chambers,  was 
directed  to  stand  over  for  Term, 
Ryan,  C.  J.,  saying,  that,  unless  in 
cases  of  great  emergency,  the  Judges 
had  made  it  a  rule  not  to  gi*ant  pro- 
bates of  wills  of  native  females,  parti- 
cularly markswomen,  except  upon 
a  vivd  voce  examination  in  Court. 
Anon.  15th  June  1838.  BarwelFs 
Notes,  4. 

62.  Where  a  Hindu  executor  plain- 
tiff makes  profert  of  the  letters  testa- 
mentary, the  Court  will  receive  no 
other  proof  of  the  will  but  the  probate 
itself,  or  the  entry  in  the  Registrar's 
book.  Anunchunder  Ohose  v.  Soqjee 
Money  Dossee.  30th  Jan.  1840. 
Mor.  77. 

63.  If  probate  of  a  Hindu  will  be 

2  In  a  subsequent  case,  Ryan,  C.  J., 
referring  to  the  above  case,  said:  "The 
extent  of  that  case  was,  that  the  Court 
would  grant  probate  or  aidministration  to 
Hindus  who  had  property  within  the  juris- 
diction."—BarweU's  Notes,  8. 
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applied  for  (though  such  probate 
be  not  necessary),  the  case  must  be 
governed  by  the  same  roles  as  the 
case  of  British  subjects;  therefore, 
where  the  testator  is  a  marksman,  the 
next  of  kin  are  entitled,  as  of  right, 
to  call  for  proof  of  the  will  in  solemn 
form.  In  the  goods^  of  Rempriah 
Dossee.    29th  June  1840.     Mor.  79. 

64.  The  Cogrt  has  a  statutory  right 
to  grant  probates  and  administrations 
in  native  estates,  where  there  is  pro- 
perty within  the  local  jurbdiction. 
The  Court  has  the  power  of  selecting 
the  administrator,  and,  in  most  cases, 
the  Registrar  will  be  preferred,  but 
need  not  apply  in  his  official  capacity. 
In  Hindu  and  Muhammadan  cases 
any  party  may  be  appointed  by  con- 
sent of  the  next  of  kin.  In  the  goods 
ofMoonshee  Hossein  AIL  20th  Not. 
1843.     1  Fulton,  339. 

65.  An  executor  of  an  executor 
was  recognized  by  the  Court  as  a 
Hindu  testator's  representative.  Sree 
Mootee  Dagumbaree  Dabee  v.  Sree 
Mootee  Taramonee  Dabee  and  others, 
Macn.  Cons.  H.  L.  168. 


'  3.  Rights,  Authority,  and  Duty, 
(a)  Generally. 

66.  The  Stat.  21st  Geo.  III.  c.  70. 
puts  an  end  to  the  title  of  the  admini- 
strator, as  such,  when  set  in  compe- 
tition with  the  right  of  the  heir  by 
Hindd  law,  and  when  it  is  in  proof  that 
all  the  parties  are  Hindus.  Doe  detn. 
Goculkissore  Seat  v.  Ramkissno  Ha- 
zarah.  Chamb.  Notes,  1st  April 
1785.  Sm.  R.  79.  Doe  dem.  Pe- 
tumber  Miter  v.  Manich  Doss.  17th 
Nov.  1787.     Sm.  R.  78. 

67.  Administrators  being  com- 
plainants in  equity,  were  allowed  to 
appeal  without  giving  security  for 
costs.  (Dunkin,  J., dissent.)  Grant 
and  another  v.  Grand,  Chamb. 
Notes.  13th  Feb.  1797.  Sm.  R.  70. 
Mor.  54. 

68.  The  transfer  of  the  property  of 
a  minor  by  an  administratrix,  durante 
minoritate,  after  the  minor  had  at- 
tained his  ^e,  will  be  considered  in- 


valid if  such  transfer  be  to  his  preju- 
dice.    17th  Feb.  1812.    2  Str.  158. 

69.  Letters  of  administi*ation  creat- 
ing a  trust  only  to  distribute,  the  grant 
of  them  vests  no  absolute  right  in  the 
administrator,  so  as  to  conclude  a  fur- 
ther question  as  to  who  is  entitled  to 
the  property,  though  the  Ecclesias- 
tical Court  may  have  proceeded  on 
the  idea  that  the  right  to  administer, 
and  the  right  to  the  property,  were 
correlative.  Vencataram  v.  Venc€Ua 
Lutchemee  UmmaU  and  another. 
23d  Feb.  1815.    2  Str.  294. 

70.  Executors  appointed  by  the 
will  of  a  Hindu  to  collect  rents,  &:c., 
and  to  pay  the  same  into  his  estate, 
are  merely  managers  of  the  estate, 
and  have  no  beneficial  interest,  though 
the  residue  be  not  disposed  of.  Sree 
Muttee  Beryessory  Dossee  v.  Ram^ 
conny  Dutt  and  another.  26th  July 
1816.     East's  Notes,  Case  54. 

71.  Neither  does  a  dedication  to 
the  deity-worship  the  executors  are 
directed  to  perform,  as  the  testator  did 
in  his  lifetime,  prevent  the  heir  taking 
an  undisposed  residue,  although  he 
have  a  legacy.     lb. 

72.  Wnen  a  testator  made  two  of 
his  sons  his  executors,  and  directed 
that  when  they  should  perform  a  reli- 
gious or  other  act  they  should  sive 
notice  to  their  brothers,  and  uiey 
should  all  perfonn  the  act,  otherwise 
whatever  the  executors  might  think 
proper  they  should  do,  and  should 
any  one  raise  objections  to  it  they 
should  be  inadmissible ;  it  was  held, 
that  it  did  not  give  the  executors  an 
unlimited  discretion  in  spending  the 
testator's  fortune  in  religious  ceremo- 
nies. Mullich  Y.  MuUick*  23d  June 
1829.    1  Knapp,  245. 

73.  Qmsre,  Whether  an  executor 
of  a  native  Christian,  dying  possessed 
of  lands  in  the  Mofussil,  can  hold 
them,  under  Fergusson's  Act,  against 
the  heir-at-law,  when  the  personal 
estate  is  sufficient  to  dischai^  the 
debts?  Stephens  y.  Hume.  3d  Nov. 
1835.    1  Fulton,  224. 

74.  A  Hindu  executor  may  deal 
absolutely  with  the  property,  and  the 
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remedy  of  parties  aggrieved  by  his 
disposition  of  the  property  is  a^nst 
him,  and  not  against  the  purchaser. 
Auihutos  Day  v.  Moheschunder  Dutt 
and  others.  8th  July  1840.  1  Ful- 
ton, 380. 


(b)  Commission, 
(o)  Generally, 

75.  Armenian  executors  of  Arme- 
nian testators  were  held  not  to  be  en- 
titled to  commission  or  poundage  for 
their  administration  of  the  estate  of 
the  testator.  Joliannes  Ter  Jacob 
and  another  y.  Shamier  and  another, 
2l8t  Auff.  1805.   1  Fulton,  124,  note. 

76.  The  same  was  held  at  Madras. 
Seetaramah  PiUa  y.  Vasauteepooram 
JRamasawmy  Braminy  and  others. 
23d  March  1808.  1  Fulton,  125, 
note.    (Sup.  Cot.  Mad.) 

77.  Commission  at  the  rate  of  fiye 
per  cent,  was  allowed  to  a  native 
executor  of  a  natiye  testator.  Poo- 
salah  Mooneasavomy  Naidoo  v.  Fa- 
suntapooram  Ramasammy  Braminy. 
22d  March  1815.  1  Fulton,  12if), 
note.     (Sup.  Cot.  Mad.) 

78.  A  commission  of  five  per  cent, 
was  allowed  to  the  executor  of  a 
Hindu  testator.^  Cossinauth  Pundit 
T.  Byjeenauth  Sahoo  and  another, 
I5th  Aug.  1826.     1  Fulton,  114. 

79.  Natiye  executors  or  admini- 
strators of  native  testators  were  held 
sot  to  be  entitled  to  commission. 
Pestonjee  Framjee  v.  Badabhoy 
Merroanjee  and  others.  Nov.  1834. 
1  Fulton,  120,  note.  (Sup.  Cot. 
Bomb.) 

80.  Dictum  of  Awdry,  J. — A  na- 
tive executor  to  an  European  estate 
would  be  entitled  to  commission  ;  an 

1  Mr.  Smonlt,  the  Ecclesiastical  Registrar 
of  the  Supreme  Court,  certified,  on  the  6th 
April  1836,  that  he  had  searched  the  Be- 
eords  of  the  Mayor's  Court,  and  also  of  the 
Supreme  Court,  and  the  registry  of  his 
office,  and  found  that  a  commission  of  five 
per  cent,  had  been  charged  in  the  accounts 
filed  by  executors  and  administrators,  whe- 
ther British  subjects,  natives,  or  foreigners, 
from  1768  to  the  present  time,  upon  the  as- 
aeti  received  by  them. 


European  executor  to  a  native's  estate 
would  not.     lb, 

61.  Commission  was  not  charged 
by  the  native  executors  of  native  tes- 
tators.* Pauliam  Narrainsawamy 
Chitty  Y,  Pauliam  Amachella  Chitty 
and  others.  Circa  1836.  1  Fulton, 
116,  note.     (Sup.  Cot.  Mad.) 

82.  The  executor  of  a  Hindu  testa- 
tor was  held  not  to  be  entitled  to  com- 
mission. Joygopam  Bysach  and 
others  v.  Ramanauth  Bysach.  18th 
March  1837.     1  Fulton,  113. 

83.  Native  executors  generally  at- 
tempt to  charge  a  commission  oi  five 
per  cent,  upon  the  assets  collected; 
but  the  Court,  thinking  that  the  reason 
for  giving  commission  to  European 
executors  (who  are  very  frequently 
mere  strangers  to  the  deceased)  does 
not  apply  to  natives,  have  always 
resisted  it.  Cursondass  Hunsraa  v. 
Ramdass  Hurridass.  26th  July 
1842.     Perry's  Notes,  Case  4. 

84.  An  agreement  obtained  by  an 
executor  from  the  sole  next  of  kin  and 
heir-at-law,  for  commission,  is  not 
such  a  contract  between  two  indepen- 
dent parties  as  the  Court  will  sanc- 
tion or  enforce.     lb. 


{0)  Of  the  Registrar. 

85.  The  Registrar  of  the  Court 
was  held  to  be  entitled  to  commission 
as  administrator  of  an  illegitimate  in- 
testate, against  the  nominee  of  the 
Crown,  such  nominee  being  consi- 
dered by  the  Court  to  stand  in  the 
same  condition  as  any  other  repre- 
sentative of  a  deceased.  Howard  v. 
Hemming.  13th  Nov.  1818.  East's 
Notes.  Case  88. 

86.  Where  the  Registrar  of  the 
Court  had  obtained  administration  to 
the  effects  of  a  supposed  intestate, 
who,  it  was  shortly  afterwards  disco- 
vered, had  left  a  will,  he  was,  under 
the  circumstances,  allowed  one  per 


2  The  Ecclesiastical  Registrar,  Mr.  Cator, 
considered  that  native  executors  were  not 
entiUedi  nor  were  European  executors  o 
natives.    1st  June  1836.  t6. 
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cent,  commission  upon  the  sum  col-  Paddohchun  Doss.    9th  Nov.  1815. 

lected  by  him  before  probate.    Ex-  East's  Notes.    Case  19. 

parte  Hemming.     4th   Feb.  1819.      90.  Fergusson's  Act,  9th  Geo.  IV . 

East's  Notes,  Case  96.  c.  33.  authorises  an  executor  or  admi- 

nistrator to  mortgage  as  well  as  sell 
for  the  payment  of  aebts.  All  of  the 
executors  need  not  join  in  the  convey- 
ance. Doe  dem.  Cidlen  and  others 
V.  Clark  and  others.  23d  Jan.  1840. 
Mor.  76. 


(c)  Sale. 


87.  Per  Chambers,.  C.  J.  —  In 
the  case  of  personal  estate  left  by  a 
British  subject^  the   executor  is    a 
trustee  after  the  payment  of  legacies 
for  the  residuary  legatee,  and  when 
the  residue  is  not  bequeathed  for  the 
personal  representatives  among  whom 
ne  must  divide  it,  according  to  the 
Statute  of  Distributions.    In  the  case 
of  land  the  executor  is  trustee,  and,  if 
he  sell  the  estate,  must  hold  the  pro- 
duce thereof,  after  payment  of  debts 
and  funeral  expenses,  in  trust  for  the 
devisee  when  tne  land  is  duly  devised 
by  will,  or,  if  there  be  no  such  devi- 
see, in  trust  for  the  heir-at-law,  first 
making  satisfaction  to  the  widow  for 
her  dower,  where  it  has  not  been 
barred.     Doe  dem.  Savage  v.  Ban- 
charamTagore.  March  1786.  East's 
Notes.    Case  63. 

88.  Per  Anstruther,  R.— At  Bom- 
bay an  executor  or  administrator  may 
sell  the  lands  and  houses  of  the  last 
owner  on  the  mere  authority  of  the 
probate  or  letters  testamentary.  Doe 
dem.  de SUveira  Y.Salvador  Bernardo 
Texeira.     Perry's  Notes.    Case  1. 

89.  It  was  held  that  the  executors 
of  an  Armenian  or  British  subject 
could  not  sell  the  realty,  or  make  any 
title,  notwithstanding  the  Charter  of 
1774,  which  gives  the  Court  a  power 
of  seizing  lands  in  execution  for  debts, 
&c. ;  the  words  used  in  the  Charter 
are  *'after  judgment,"  so  that  though 
the  Court  may  so  do  at  their  discre- 
tion, executors  or  personal  represen- 
tatives cannot  mero  motu,  and  cer- 
tainly can  have  no  power  to  sell 
where  there  are  no  debts  of  the  testa- 
tor.^    Doe  dem.  Aratoon  Oaspar  v. 


4.  Liabilities. 

91.  A  6on^./^  purchaser,  from  an 
executor,  of  lands  of  a  British  sub- 
ject, for  valuable  consideration,  was 
held  to  be  secure,  even  before  the 
passing  of  Fergusson's  Act.  Doe 
dem.  Savage  v.  Bancharam  Tagore. 
Mar.  1785.     East's  Notes.   Case  68. 

92.  The  remedy  lies  against  the 
executor  of  a  Hindu  disposing  of 
property  unlawfully,  and  not  against 
the  purchaser  from  such  executor. 
Aushutos  Day  v.  Moheschunder 
Dutt  and  others.    8th  July  1840. 

1  Fulton,  380. 

93.  An  executor  was  relieved  from 
his  executorship,  upon  fully  account- 
ing and  bringing  me  money  belong- 
ing to  his  testator's  estate  into  Court 
Oomndchund  Bysach  v.  Cossinauih 
Bysack.  14th  Oct  1808.  Macn. 
Cons.  H.  L.  78. 

94.  Semble,  That  an  ex«;utor 
giving  a  power  of  attorney  to  his  co- 
executor,  to  enable  him  to  act  for 
him,  is  liable  for  monies  received  by 
means  of  the  power,  under  an  order 
directing  such  monies  to  be  paid 
to  the  two  executors.  As  to  all 
other  monies  the  payment  to  one 
executor  is  good.  AmackeUum  v. 
Venkoo  and  others.  25th  Sept  1815. 

2  Str.  316. 

95.  Where  an  executor  and  tms- 
tee,  under  a  will,  took  possession  of 
real  property  of  the  testatrix,  and 
kept  it  in  his  own  hands,  and  set  up, 
in  answer  to  a  bill  for  an  account  and 


»  In  the  case  of  Josephs  v.  BoruUd  judg- 
ment was  given  on  the  27th  March  181 S, 
when  the  question  concerning  the  tenure 
of  estates  was  fully  entered  into  and  held  to 
be  estates  of  inheritAnce,  whether  fee  or 


customary,  but  liable  to  debts,  in  the  hands 
of  executors  and  administrators,  by  the  13th 
and  15th  clauses  of  the  Charter.— Note  by 
Sir  E.  H.  Bast  ;  and  see  ii\fra  p.  209,  note 
2.  and  p.  250)  note  1. 
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delivery  np  of  the  property  filed  by 
the  residuary  l^atee,  an  alleged  will 
of  ^,  stated  to  have  been  found  among 
the  papers  of  the  deceased,  and  by 
vrhich  he  contended  that  the  testatrix 
Lad  only  a  life  interest  in  the  pre- 
mises, and  that,  therefore,  the  heir  at 
law  of  A  (if  any  there  were),  whom 
he  did  not  name,  was  entitled ;  it  was 
held  by  the  Court  that  it  did  not  lie 
in  the  mouth  of  an  executor  or  trus- 
tee, who  had  received  property  from 
his  testator,  to  dispute  his  title  to  it, 
and  thereby  appropriate  it  to  his  own 
use :  that  he  might  relinquish,  and 
even  restore  to  the  right  owner  that 
which  he  could  not  lawfully  retain, 
but  if  he  kept  it  himself  he  must  ac- 
count.^ Lumsdain  and  others  v. 
Zumsdain.  8th  April  1816.  East's 
Notes.    Case  51. 


5.  Assets.^ 

96.  Proof  of  assets  seems  to  have 
been  required  in  all  cases  where  not 


1  This  judgment  was  confirmed  by  the 
Court,  in  the  4th  Term,  1816.  The  wUl 
stated  that  the  testatrix  poasested  and  en- 
joyed the  property  in  her  own  right. 

<  By  FerguBson's  Act,  real  estates  in 
India  are  assets  in  the  hands  of  the  executor 
or  administrator,  for  the  payment  of  debts ; 
but  the  Act  does  not  alter  tne  tenure.  9th  Geo. 
TV.  c.  33.  s.  6.  See  per  Lord  Lyndhurst  in 
Freeman  ▼.  Fairlie,  1  Moore  Ind.  App.  305. 
Clarke  Ad.  R.  1829.  32.  And  See  Gardiner 
T.  Fell.  1  Jac  &  W.  22.  1  Moore  Ind.  App. 
299.  Mr.  Longueyille  Clark,  in  a  note  to  his 
edition  of  the  9th  Geo.  IV.  c.  33.,  has  the 
following  remarks  (p.  107) :  "  A  mistake,  as 
important  as  singular,  appears  to  have  been 
made  in  framing  this  Act ;  important  as  it 
regards  the  numbers  and  opulence  of  those 
whom  it  affects,  and  singular  because  the 
Bin  is  known  to  have  been  prepared  by  Mr. 
Bobert  Cutlar  Fergusson.  The  Act  directs 
that  the  real  estates  of  British  subjects 
situated  within  the  general  civil  jurisdic- 
tion of  the  King's  Courts  shall  be  assets  in 
the  bands  of  executors.  Now  the  civil  ju- 
risdiction of  these  Courts,  in  respect  to  Bri- 
tish subjects,  extends  over  the  three  Presi- 
dencies ;  and  all  real  estates  situated  within 
these  limits,  and  possessed  by  this  descrip- 
tion of  persons,  are,  therefore,  to  be  govern- 
ed by  this  law.  The  Act  is  aUo  applicable 
to  all  real  estates  situated  within  the  local 
UmUs  of  the  civil  jurisdiction  of  the  Su- 


admitted  by  the  plea.  Sealy  t.  Kh- 
gen  Porreah.  Hyde's  Notes.  27th 
July  1778.    Sni.R.  32. 

w.  A  debt  due  to  the  estate  of  a 
deceased  seems  to  be  considered  as 
bona  notdbiliay  in  the  place  where  the 
person  of  the  debtor  happens  to  be  in 
custody.  In  the  goods  of  PattaU" 
lum  Custoory  Rungiah.  8th  April 
1801.    IStr.  73. 

98.  But  the  Court* afterwards  re- 
fused applications  of  this  nature  un- 
der similar  circumstances.  In  the 
matter  of  the  will  ofTaral*  2d  Oct. 
1815.    2  Str.  326. 

99.  It  was  held  that  a  deed  of  con- 
veyance, executed  by  one  who  was  at 
the  time  indebted  to  simple  contract 
creditors,  with  intent  to  prejudice 
such  creditors,  though  void  as  against 
them,  is  sufficient  to  convey  the  title 
as  between  the  grantor  and  grantee ; 
and  therefore,  on  the  death  of  the 
grantor,  the  estate  does  not  descend 
to  his  representatives,  so  as  that  the 
creditors  suing  can  charge  them  with 
the  value  as  assets,  hut  the  creditors 
must  take  judgment  of  assets  quando 
ojcciderintj  and  then  brin?  ejectment 
for  the  land;  or  if  the  land  vrerehond 
fide  mortgaged  to  the  grantee  before 
the  creditors'  debt  accrued,  and  only 
the  equity  of  redemption  were  con- 
veyed afterwards  in  tne  lifetime  of  the 
grantor,  the  creditors,  after  taking 


Sreme  Courts,  and  which  do  not  belong  to 
(ahomedans  or  Gentoos  :  and  therefore  the 
provisions  of  the  Bill  do  not  apply  to  pro- 
perty which  lies  beyond  these  limits,  and 
which  is  not  held  by  British  subjects.  Hence 
it  follows  that  the  creditor  of  any  deceased 
person,  who  is  neither  a  British  subject,  nor 
a  Mahomedan,  nor  Hindoo,  may  sell  his 
debtor's  property,  which  lies  to  the  west  of 
the  Circular  Boad,  but  he  will  lose  the  be- 
nefit of  the  Act  oyer  such  parts  of  the  estates 
as  are  situated  on  the  opposite  side."  See 
i^fra.  PL  103.  By  a  draft  Act,  intituled, 
**  An  Act  for  the  Improvement  of  the  Admi- 
nistration of  Justice  in  the  Supreme  Court 
of  Judicature  at  Fort  William,  in  Bengal," 
(read  in  Council,  for  the  first  time,  the  13th 
March  1847),  it  is  proposed  that  all  the 
assets  of  a  deceased  shall  be  equitable  assets, 
and  that  estates  shall  be  administered  ac- 
cordingly. 
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judgment  of  aseets  quandOf  against  tbe 
grantor's  representatives,  must  file 
their  bill  in  equity  to  reach  his  equity 
of  redemption  as  equitable  assets. 
Gobind  Doss  and  another  v.  Parbut- 
tychurn  Bose  and  others*  26th  Jan. 
1816.    East's  Notes.    Case  41. 

100.  Semble,  Lands  are  not  made 
assets  genei*allyy  in  the*hands  of  exe- 
cutors and  administrators,  by  the 
Charter,  but  oflly  sub  modo^  under  a 
writ  of  execution  issued  by  the  Court 
for  debts  recovered  by  judgment* 
Marca  Zora  v.  Moses  Cachecarrahy. 
21st  March  1816.  East's  Notes. 
Case  49. 

101.  But  it  was  afterwards  held 
that  land  and  houses  situated  in  Cal- 
cutta, although  an  estate  of  inheri- 
tance, which  descends  to  the  heir,  are 
nevertheless  assets  in  the  hands  of  ad- 
ministrators for  the  payment  of  debts. 
Jebb  V.  Lefevre.  4th  Term  1826. 
CI.  Ad.  R.  1829.  56. 

102.  A  debt,  due  by  an  agent  to  a 
military  officer  dying  on  service  with 
his  regiment,  leaving  a  will  but  no 
executors  within  the  jurisdiction,  on  a 
private  account,  will  not  be  included 
in  the  "  effects,  &c."  for  which  the 
58th  Geo.  III.  c.  73.  and  the  4th 
Geo.  IV.  c.  81.  s.  49.  provide.  In 
tfie  matter  of  the  will  of  Gordon, 
26th  Aug.  1833.  Perry's  Notes. 
Case  3. 

103.  The  Stat.  9  Geo.  IV.  c.  33. 
respecting  the  liability  of  real  estates, 
as  assets  in  the  hands  of  executors  and 
administrators,  applies  only  to  the 
case  of  persons  strictly  and  techni- 
cally described  as  British  subjects, 
except  where  the  lands  are  situated 
within  the  local  jurisdiction  of  the 
Supreme  Court.  It  does  not,  there- 
fore, affect  the  case  of  lands  of  an 
Armenian  Christian  in  the  Mofussil. 

'  It  was  decided  in  the  Court  of/^bancerj 
{Freeman  v.  Fairlie.  17th  Nov.  1828.  CI. 
Ad.  R.  1829.21.  1  Moore  Ind.  App.  305), 
that  land  and  houses  in  Bengal  are  free- 
holds of  inheritance,  and  are  not  chattels 
real,  and  they  were  held  not  to  pass  to  the 
executor  or  administrator.  And  See  Oar- 
diner  v.  FM.  1  Jac.  &  W.  22.  1  Moore  Ind. 
App.  299. 


Stephen  v.  Hume,    3d  Nov.  1835. 
1  Fulton,  224. 


6.  Actions  by  and  against, 

104.  An  executor,  or  adminifitrator, 
as  such,  may  bring  ejectment  for 
lands  in  Calcutta  of  British  subjects: 
such  lands  are  considered  real  pro- 
perty, sub  modo,  not  as  in  England, 
but  qualified  by  the  Charter.*  Doe 
dem.  Savage  v.  Bancharam  Tajore. 
28th  March  1785.  Sm.  R.  88. 
Mor.  70.     East's  Notes.     Case  63. 

105.  A  suit  was  brought  in  the 
Recorder's  Court  at  Madras,  by  an 
executor  of  a  widow,  a^inst  the  exe- 
cutors of  her  deceased  husband,  upon 
a  Cadjan  given  to  her  by  him,  and 
for  which  a  suit  had  been  commenced 
in  the  Keich^hdri  before  the  establtsh- 
ment  of  the  Recorder's  Court,  and 
judgment  was  given  for  the  plaintiff, 
which  was  afterwards  affirmed  on  ap- 
peal to  the  Privy  Council.  Chitira 
PUlay  V.  Narrain  PiUay  and  others, 
2d  May  1799.    1  Str.  18. 

106.  Where  a  defendant  to  an 
action  on  the  case  pleaded  plene  ad- 
ministravit  only ;  it  was  held  that,  if 
the  defendant  were  found  to  have 
fully  administered,  he  would  be  en- 
titled to  judgment,  because  the  plain- 
tiff, by  taking  issue,  waives  the  ad- 
vantage of  his  judgment  of  assets, 
quandOf  &c.  Mannick  Roy  v.  Baudr 
ley  Raur.  Sittings  after  4th  Term, 
1819.    East's  Notes.  Case  108. 


II.  In  the  Courts  of  the  Hokouh- 

ABLE  COKPANT. 

107.  On  the  death  of  a  person  ap- 
propriating property  to  pious  uses,  the 
power  of  appomting  the  superinten- 
dant  of  such  property  is  vested  in  the 
executor  of  the  appropriator.  Moo- 
hummud  Sadih  v.  Moohummud  AU 
andoOiers,  6th  Dec.  1798.  18.D. 
A.  Rep.  17. — Cowper. 

108.  Where  an  administrator  to  an 
estate  claimed  to  receive,  in  preference 

'^  This  case  is  confirmed  hjJoteph  t.  Ra- 
nald and  others, — ^Note  by  Sia  £.  H.  Bast. 


[EXECUTORS  AND  ADMINISTRATORS-FAIRS.]      251 


to  bis  attomejy  the  proceeds  in  de- 
posit of  a  suit  filed  by  tbe  attorney 
against  a  debtor  of  the  estate,  the 
amount  was  decreed  to  the  admini- 
strator on  the  ground  that  the  attor- 
ney was  not  specially  empowered  by 
him  to  recoyer  debts  by  process  of 
law.  Lukshumun  Pandoorung  v. 
Mughoonath  Madhowjee.  28th  April 
1819.  1  Borr.  232.— Sir  E.  Nepean, 
BelU  &  Warden. 

109.  Though  the  appointment  of 
other  than  a  Musulman  as  executor 
to  the  will  of  a  Musulmdn  is  legal, 
yet  it  is  incumbent  on  the  Kdzi  to 
eject  him  from  being  executor ;  and 
where  a  Hindd  was  appointed  exe- 
cutor to  a  Musulm&n,  it  was  declared 
that  the  whole  of  his  official  acts  were 
valid,  until  he  should  be  regularly 
displaced  by  the  Kdzi.  Moohumr 
mud  Ameenoodeen  and  another  v. 
Mookummud  Kuheeroodeen,  dlst 
March  1825.  4  S.  D.  A.  Rep.  49. 
— Harington  &  C.  Smith. 

110.  A  sale  made  by  an  admini- 
stratrix, of  the  real  estate  of  an  intes- 
tate situate  in  the  Mofussil,  was  held 
to  be  invalid  by  the  English  law,  and 
the  son  entitled  to  recover  possession, 
subject  to  a  refund  to  the  purchaser 
of  such  portion  of  the  purchase- 
money  as  might  be  proved  to  have 
been  expended  for  the  benefit  of  the 
heir-at-law.  Hoo  v.  Marquis.  10th 
July  1827.  4  S.  D.  A.  Rep.  243.— 
Leycester  &  Dorin. 

111.  The  appointment,  by  a  Mu- 
sulmdn,  of  a  Christian  as  his  execu- 
tor does  not  invalidate  a  will  con- 
taining such  a  provision;  nor  does 
the  death  of  that  executor,  and  the 
failure  of  the  testator  to  appoint 
another  in  his  place,  imply  the  an- 
nulment of  the  will.  Imlach  and 
others  Y.MtZuhooroonisaKhanum. 
28th  Jan.  1828.  4  S.  D.  A.  Rep. 
301 . — Leycester. 

112.  Letters  of  administration  from 
the  Supreme  Court  confer  no  title  to 
summary  aid  firom  the  Zillah  Courts 
in  recovering  property  not  in  the  pos- 
session of  the  party  represented  at 
the  time  of  his  decease.     O^Dorvda 


V.  Peearee  Lall  Mundul  and  others, 
7th  Sept.  1844.  S.  D.  A.  Sum. 
Cases,  61. — Rattray,  Tucker,  &  Reid. 


EX  -  PARTE     CAUSES.  —  See 
Practice,  302  et  seq. 

EXHIBIT.— See  I^ractice,  195. 


EX-PARTE  RULE.  —  See  Prac- 
tice, 51  et  seq. 


^%^»^%«^V^^S^i^»^i/X/^^^^%^^^^ 


EXTENT. 


1.  Where  an  order  had  been  obtained 
to  pay  over  to  the  Sheriff  a  sum  of 
money,  which  had  been  extended  in 
his  hands,  and  that  he,  when  he  should 
receive  it,  should  pay  it  over  accord- 
ing to  the  priority  of  the  writs,  and  no 
notice  of  the  rule  had  been  served  on 
the  other  parties ;  it  was  held  that  it 
was  the  Court,  and  not  the  Sheriff, 
who  ought  to  determine  which  of  the 
parties  ought  to  be  paid  ^according  to 
the  15th  Sec.  of  tne  Cnarter),  and 
they  would  not  do  this  in  their  ab- 
sence. The  parties  might  have  to 
object,  not  only  to  the  right  of  the 
party  applying  to  be  paid  at  all,  but 
also  to  the  amount  of  costs  incuiTed, 
which,  under  the  15th  Sec.  of  the 
Charter,  were  directed  to  be  added  to 
the  original  debts.  The  Court,  con- 
sidering that  the  rule  nisi  had  been 
obtained  regularly,  directed  it  to  stand 
over,  with  liberty  to  serve  it  on  the 
other  parties,  and  that  service  on  their 
attomies  was  to  be  good  service. 
Oopee  Dossee  v.  Buddinauth  Te- 
warree,  5th  Nov.  1832.  CI.  R. 
1834.  44. 


FACTOR.— See  Agent,  8,  9;  Ju- 
RiSDiCTiON,  99;  Lien,  1, 2. 


FAIRS.— See  Hat,  1  etseq. 


^V<^>i^^^^^^Ni^A^M^k^^«MA« 
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FALSE  IMPRISONMENT. 


I.  Generally,  1. 

II.  Damages  FOR.  —  See  Damages, 
9.14. 

I.  Generally. 

1.  In  an  action  for  an  assault  and 
false  imprisonment,  the  defendant 
being  a  ministei*  of  the  Nabob,  plead- 
ing tnat  the  plaintiff  was  a  servant  of 
his  Highness,  who,  by  virtue  of  his 
right  and  authority,  according  to  the 
laws  and  usages  of  Musulman  fami- 
lies in  India,  had  ordered  him  to  be 
imprisoned,  and  then  justified  what 
he  had  done  under  the  Nabob's  direc- 
tion. The  Supreme  Court  allowed 
the  plea.  Sooboo  Row  v.  Moolavie 
Saheb.  26th  Sept.  1818.  1  Str. 
297. 

2.  A  civil  action  for  false  impri- 
sonment will  not  lie  against  a  Pro- 
vincial Magistrate,  acting  in  his  judi- 
cial capacity,  however  irregular  and 
illegal  his  act.^  Calder  v.  HalketU 
30th  Nov.  1825.  Mor.  179.— (Grant, 
J.,  dissent) 

2  a.  But  it  seems  that  a  criminal 
prosecution  for  false  imprisonment 
against  a  Provincial  Magistrate  will 
be  entertained  by  the  Supreme  Court. 
The  Queen  v.  Ogilvy,  Jan.  1839. 
Mor.  181,  note. 

3.  Qu(sre.  Whether  an  action,  or 
indictment  for  assault  and  false  im- 
prisonment, will  lie  against  a  Sheriff's 
officer,  who  peaceably  obtained  en- 
trance by  the  outer  door  in  execution 
of  a  bailable  writ,  and  after  having 
been  forcibly  expelled,  without  having 
actually  made  the  arrest,  procured 
assistance  and  entered  by  breaking 
open  the  outer  door,  and  made  the 
arrest?  Aga  Kurboolia  Mahomed 
and  others  v.  The  Queen.  17th  June 
1843.    3  Moore  Ind.  App.  16^. 


1  This  judgment  was  affirmed  on  appeal 
to  the  Privy  Council.  17th  Dec.  1840.  3 
Moore,  396.  A  similar  point  was  decided 
in  Hossein  Ally  v.  Chalmer.  2d  Term, 
1824  ;  but  the  case  is  not  reported. 


FALSE  PERSONATION.  —  See 
Criminal  Law,  252.  470. 

FAMILY,  UNDIVIDED.  —  See 
Undivided  Estatb,  passim, 

FARIKHKHATT. 


I.  Genbrallt,  1. 

II.  Nature  and  Operation.  —  See 
Arbitration,  13. 


I.  Generally. 

1.  Fdrihhhhatts,  proved  on  evi" 
dence  to  bave  been  eranted  condi- 
tionally, were  held  to  be  void,  where 
the  condition  had  failed  hj  the  refu- 
sal of  the  holder,  and  without  any 
fault  of  the  grantor  of  such  acquit- 
tance. Raja  Jyporkas  Sing  v.  Jog 
Raj  Sahoo.  lOth  Sept.  1811.  1  S. 
D.  A.  Rep.  343. — Harington  &  Fom- 
belle. 

2.  Receipts,  or  FdrikhhfuittSf  do 
not  come  under  the  description  of 
papers  which  are  required  by  Sec.  13. 
of  Reg.  XIV.  of  1825 « to  be  written 
on  stamped  paper.  Noor  Sebe^,  v. 
Mt.  Ruheema.  28th  March  1822. 
2  Borr.  153. — Romer  &  Sutherland. 
Surgovind  Nuthoo  v.  Ishwur  Koo- 
ber.  26th  Nov.  1822.  2  Borr.  296. 
— Romer. 


^^k/X/N/^^^b/^^^^^^^.^^^^^ 


FARZI. 


I.  Generally,  1. 
II.  FarzI  Sales. — See  Sale,  32  et 
seq. 


^^^b/^^^^^'^\i<N^s/\/>^%^^i^ 


I.  Generally. 

1.  A  grant  obtained  by  the  ac- 
quirer, in  the  substituted  name  of  a 
female  relation  Twith  the  apparent  in- 
tention of  enabling;  her  to  take  the 
estate  at  her  death},  is  of  no  avail,  in 
Muhammadan  law,  against  the  ngbt 


3  Beacinded  by  Reg.  I.  of  1827. 
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of  the  legal  heirs  of  the  real  grantee. 
Sheikh  Suhauder  AH  V.  Sheikh  Dho- 
man  and  others.  8th  Au^.  1808.  1 
8.  D.  A.  Rep.  250. — HariDgtoD  & 
Fomhelle. 

1  a.  Farzij  or  fictitious  names^  in 
grants  are  not  ille^,  and  the  right 
of  property  rests  m  the  person  to 
whom  the  grant  is  actually  made,  and 
not  necessarily  in  the  person  whose 
name  is  made  use  of.  Sheikh  Bu- 
hauder  Alt  v.  Sheikh  Dhomun  and 
others.  8th  Aug.  1808.  1  S.  D.  A. 
Rep.  250. — Harington  &  Fomhelle. 
Mt.Syatun  and  another  v.  Moohunv- 
mud  Stusun  Khan.  3d  April  1826. 
4  S.  D.  A.  Rep.  134. — Leycester  & 
Dorin. 

2.  Judgment  of  nonsuit  was  passed 
with  reference  to  the  regulations  ge- 
nerally,  and  the  circular  order  of  the 
Court,  No.  20,  dated  July  29th  1809, 
because  the  action  was  brought  on 
the  part  of  a  FarzL^  unidat- 
UnrNissa  and  another  v.  Shekh 
UmadUdrDin.  22d  July  1833.  5 
8.  D.  A.  Rep.  313.— Walpole  & 
Braddon. 


FIERI    FACIAS. —  See    Execu- 
tion, 9. 16. 


FINES. 


^^^^^^^•^^%^^^M</^^^\^^s^w 


FELO  DE  SE.— See  Escheat,  1. 

FEMALE  INFANTICIDE.— See 
Criminal  Law,  302. 

FEME  COVERT.— See  Husbaud 
AND  Wife,  passim, 

FERRY.— See  Dues  and  Duties, 

10,  11. 


1.  In  the  Supreme  Courts,  1. 

II.  In  THE  Courts  of  the  Honour- 
able Company,^. 

1.  Bi/  the  Civil  Authorities,  2. 

2.  In    Criminal    Cases.  —  See 
Criminal  Law,  319. 


I.  In  the  Supreme  Courts. 

1.  A  fine  inflicted  by  the  Board  of 
Revenue,  and  levied  without  the 
authority  of  any  standing  regulation 
of  the  Government,  was  decreed  to 
be  refunded.  Vencata  Runga  PiUay 
V.  East-India  Company.  2i6th  Sept. 
1803.     1  Str.  174. 


II.  In  the  Courts  of  the  Honour. 
ABLE  Company. 


-- VNAw'S/X/\/>/*i 


1  In  Arabic,  Famz,  amongst  other  mean- 
ings, has  that  of  propoHtian ;  whence  Far* 
xdn,  by  toay  of  •profotHium,  t.  e.  hypotheti- 
cally.  The  word  FarsA  (thus  derived)  is 
used  to  denote  an  unreal  person,  whether  as 
non-existent  or  imaginary,  or  existent  hut 
not  interested,  t.  e.  a  trustee.  Not  to  risk  a 
ooostruction,  the  word  has  not  been  trans- 
lated. The  circular  order  refers  to  the  in- 
stitution of  suits  mjicajtious  names. 

This  note  is  by  the  reporter  of  the  case, 
bot  I  can  find  no  such  meanings  of  the 
words  Parazt  or  Farz&n^  in  the  dictionaries. 


1.  By  the  Civil  Authorities. 

2.  The  respondent,  in  an  appeal, 
was  fined  Rs.  100  by  the  Sudder 
Dewanny  Adawlut,  for  misstating 
facts  to  the  Court  with  respect  to  a 
decree  of  the  Provincial  Court,  af- 
fecting the  property  in  dispute,  with 
a  view  to  obtain  an  order  for  the  en- 
forcement of  a  decree  of  the  Sudder 
Dewanny  Adawlut,  which  the  Pro- 
vincial Court  had  delayed  until  fur- 
ther instructions.  Duljeet  Sing  v. 
Sheomunook  Sing.  7th  Sept.  1802. 
1  S.  D.  A.  Rep.  59.— H.  Colebrooke 
&  Harington. 

3.  The  respondents  were  fined  Rs. 
200  each,  and  their  Mukhtdrkdr  Rs. 
50,  for  endeavouring  to  impose  on 
the  Sudder  Dewanny  Adawlut  a  false 
copy  of  a  record.  Radkamunee  Di- 
beh  V.  Skamchunder  and  another. 
27th  Sept.  1804.  1  S.  D.  A.  Rep. 
86. — H.  Colebrooke  &  Harington. 

4.  The  Zillah  Judge  decreeing 
summarily  to  a  farmer  possession  of 
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lands  which  the  ander-tenants,  though 
in  balance,  refused  to  give  up,  fined 
them  Rs.  100  to  Goveinment  for 
haying  retained  possession  by  force : 
the  Court  held  that  the  fine  was  not 
authorised  by  the  Regulations,  and 
remitted  it.  Jugemr  Miistqfee  v. 
Shammohun  Rai  a/nd  another.  3d 
Aug.  1807.  1  S.  D.  A.  Rep.  206.— 
Harington  £»Fombelle. 

5.  In  a  suit  by  certain  landholders 
against  a  Tdhsilddry  for  undue  exac- 
tions, a  fine  of  three  times  the  amount 
exacted  was  decreed  to  Government 
against  the  Tahsilddrf  in  addition  to 
the  refund  to  the  landholders.^  Ba- 
boo Deokinundun  Sing  v.  Jobraj  Mai 
and  others.  19th  Feb.  1808.  1  S. 
D.  A.  Rep.  229. — Harington  &  Fom- 
belle. 

6.  Where,  in  a  suit  for  money  and 
property  embezzled,  the  Provincial 
Court  adjudged  payment  of  a  third 
of  the  amount  claimed,  to  be  made 
by  one  of  the  defendants  as  a  fine  for 
his  connivance,  the  Sudder  Dewanny 
Adawlut,  on  appeal,  reversed  this 
order,  as  being  unwarrantable  by  any 
Regulation,  and  inconsistent  with  the 
practice  of  the  Civil  Courts.  Ookul 
Pershad  v.  Sunsaree  MuL  13th 
Nov.  1827.  4  S.  D.  A.  Rep.  268.— 
Sealy. 

7.  It  was  held  that  the  Rules  con- 
tained in  Sec.  4.  of  Reg.  VI.  of  1793 
for  the  award  of  fines  cannot  be  con- 
sidered applicable  to  the  case  of  a 
person  whose  attendance  may  be  re- 
quired as  a  witness,  but  on  whom  a 

*  Proprietors  and  farmers  of  land  are  ex- 
pressly declared  by  the  Regulations  (CI.  7. 
of  Sec.  16.  of  Reg.  VII.  of  1799,  and  a  cor- 
responding Clause  in  Sec.  14.  of  Reg.  V.  of 
1800,  as  well  as  in  Sec.  32.  of  Reg.  XXVIII. 
of  1803)  responsible  for  illegal  exactions 
by  their  agents ;  and  the  same  principle  is 
obviously  applicable  to  the  agents  of  Tah- 
Hlddrs,  especially  when  the  exaction  is  made 
with  the  knowledge  and  connivance  of  the 
latter.  In  such  cases  the  agent  must  be 
presumed  to  act  for  his  principal ;  for  it  is 
the  duty  of  the  principal  to  restrain  his 
agent  from  an  abuse  of  the  power  vested  in 
him.— Macn.  Sec.  15.  of  Reg.  VII.  of  1799. 
has  been  modified  by  Sec.  16.  of  Reg.  VII. 
of  1832,  and  Act  VIII.  of  1835. 


mmmons  may  not  have  been  senei 
Ghudadhur  Pershad  v.  Maharaja 
Tejchund.  7th  Dec.  1827.  4  S.  D. 
A.  Rep.  287. — Leycester  &  Ross. 

8.  A  Zillah  Judge  haying  fined  a 
defendant  Rs.  100  tor  the  temerity  of 
his  defence^  the  Court  considered  the 
order  to  be  unjust  and  contrary  to 
practice.  May  Madha  Gobind  Singh 
V.  Oorachandra  Gosain.  15th  April 
1833.  5  8.  D.  A.  Rep.  290.--Rattray. 

9.  A  Zillah  Jud^e  is  not  autho- 
rizedy  under  CI.  3.  of  Sec.  12.  of  Reg. 
XXYI.  of  1814,  to  fine  a  defendant 
one-fourth  of  the  value  of  the  stamp 
required  for  the  petition  of  plaint,  for 
failing  to  produce  certain  documents, 
the  recovery  of  which  by  the  plaintiff 
formed  the  subject  of  the  action.  Ba- 
jah  of  Burdnan,  Petitioner,  7th 
Sept.  1841.  S.  D.  A.  Sum.  Cases, 
17.— Reid. 

10.  A  Zillah  Judge  cannot,  under 
Sec.  3.  of  Reg.  XIII.  of  1796,  im- 
pose a  fine  on  the  appellant  in  a  mis- 
cellaneous case.*  Mamchunder  Sa- 
hoo,  Petitioner.  5th  July  1842. 
S.  D.  A.  Sum.  Cases,  30.— Had. 

11.  A  Zillah  Judge  cannot  impose 
a  fine,  under  the  same  Regulation,  on 
a  partv  applying  for  a  rehearing  of 
an  order  passed  in  a  miscellaneous 
case.*  Mamkishore  Surma,  Peti- 
tioner. S.  D.  A.  Sum.  Cases,  46.— 
Reid. 

FISHERY.— See  River,  7  et  seq. 

FIXED  RENT.— See  Asskssmekt, 

10, 11. 


A^S/^^i^S^iZWX^^t^^^^*'*!^^^^^^ 


FLOTSUM. 

1.  Where  certain  timber  belonging 
to  A  was  set  adrift  by  a  fresh  in  a 
river,  and  was  detained  by  B,  the 
timber  farmer,  it  was  urged  by  the 
latter  that  drift  timber  belonged  to 
the  Government,  and  consequently 
to  its  farmer.    The  right  of  the  fanner 


2  See  Construction,  No.  1 138. 

3  See  Construction,  No.  1138, 
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was  admitted  within  certain  limits, 
but  A*B  timber  was  exempted,  as  not 
being  within  those  limits,  and  the 
right  to  recover  was  upheld,  and  the 
amount  of  ji's  damages  was  settled 
by  Panchdyit,  Khanoo  Raoot  KuU 
vekur  y.  Dhunbajee  Kan.  6th  Feb, 
1823.  2  Borr.  273.— Romer,  Suther- 
land, &  Ironside. 

FORCIBLE  DISPOSSESSION. 

1.  Where  the  appellant  claimed 
to  recover  possession  of  certain  lands 
firom  the  respondent,  under  Reg. 
XLIX.  of  1793,^  on  the  plea  of  forci- 
ble ejectment ;  on  proof  of  the  fact, 
the  summary  judgment  for  his  being 
reinstated  by  the  Zillah  Court  was 
confirmed,  leaving  the  respondent  to 
try  the  question  of  right  in  a  regular 
suit.  Aamdhun  Rai  v.  Bishennatk 
Bose.  7th  Feb.  1806.  IS.  D.  A. 
Rep.  125. — Harington  &  Fombelle. 

2.  In  a  summary  suit  for  posses- 
sion of  a  Talook  under  Reg.  XLIX. 
of  1793,  at  the  express  desire  of  the 
parties  the  question  of  right  was  taken 
up  by  the  Sudder  Dewanny  Adaw- 
lut ;  and  on  proof  of  the  ri^ht  resting 
with  the  respondent,  the  alleged  dis- 
possessor,  judgment  was  given  in  his 
favour.  Pitumher  Bhurtacfiarij  v. 
Ramjee  Bunojah.  3d  July  1807. 
1  S.  D.  A.  Rep.  195. ~  Harington  & 
Fombelle. 

3.  On  a  demand  by  a  farmer  on 
two  under-renters,  for  possession  of 
lands  for  which  they  were  in  balance, 
at  the  end  of  the  first  year  of  a  lease 
which  had  been  granted  to  them,  and 
refused  to  ^ve  up,  summary  judg- 
ment  was  given  for  the  farmer  by  the 
Zillah  Court,  under  Reg.  VII.  of 
1799,  and  was  confirmed  by  the 
Sudder  Dewanny  Adawlut.  Jugesur 
Jdustofee  V.  Sliammohun  Rai,  3d 
Aug.  1807.  1 S.  D.  A.  Rep.  206.— 
Harington  &  Fombelle. 

4.  The  claims  of  Government  to 
lands  included  in  the  Decennial  set- 
tlement  are  subject  to  the  cognizance 
of  the  Courts  of  Judicature ;  and  no 

1  Rescinded  by  Act  IV.  of  1840. 


individual  can  be  legally  dispossessed 
from  such  lands  unless  a  decree  of 
Court  have  been  given  against  him. 
Costs  against  Government  were  given 
in  a  case  in  which  this  principle  had 
not  been  observed,  and  the  plaintiffs, 
who  had  been  irregularly  dispos- 
sessed, were  at  the  same  time  allowed 
the  full  benefit  of  the  rule  of  limita- 
tions for  the  cognizance»of  civil  suits. 
Government  v.  Rajetree  Dibia  and 
otiiers.  30th  Aug.  1815.  2  S.  D. 
A.  Rep.  156. — Hai'ington  &  Fom- 
belle. 

5.  In  a  suit  to  eject  the  appellant 
from  a  house  and  premises  bought  by 
the  respondent,  and  of  which  he  had 
taken  forcible  possession,  the  appel- 
lant produced  documents  alleging 
him  to  be  a  purchaser  of  the  pro- 
perty ;  but  failing  altogether  in  prov- 
ing their  authenticity,  the  suit  was 
dismissed  with  costs.  Kishundas 
Muloochund  v.  Nowro2Jee  Munchur^ 
jee.  10th  June  1819.  1  Borr.  342. 
— Hon.  M.  Elphinstone,  Bell,  k 
Prendei^ast. 

6.  A  Zaminddr  in  Cuttack  holding 
his  estate  under  a  five  years'  engage- 
ment, was  dispossessed  by  the  Col- 
lector during  tne  last  two  years  of  his 
term,  on  the  grounds  of  oppression 
towards  the  tenantiy,  and  of  the  en- 
gagements not  having  been  sanctioned 
by  the  superior  revenue  authorities. 
Held,  in  an  action  for  recovery  of 
possession  and  mesne  profits,  that, 
under  the  circumstances,  the  Collector 
was  not  justified  in  ejecting  the  plain- 
tiff, and  the  Court  awarded  to  the  latter 
the  mesne  profits  for  the  unexpired  pe- 
riod  of  his  engagement ;  but  tne  Court 
passed  no  order  in  regard  to  the  pos- 
session, the  term  of  the  engagement 
having  expired.  Government  v. 
Sheik  Fuheei^uUah.  20th  June  1837. 
6  S.  D.  A.  Rep.  171.— Braddon  & 
Hutchinson. 

7.  Where  A  claimed  to  recover  a 
house  built  by  him  on  land  which  he 
alleged  had  been  bestowed  on  him  by 
a  writing  by  the  Indmddr,  and  which 
he  found  in  B^s  possession  on  his  re- 
turn to  the  village,  after  sixteen  years' 
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absence,  B  urged  that  the  house  had 
come  into  his  possession  as  Khote  in 
the  regular  way,  on  ji's  leaving  the 
village ;  and  it  appearing  that  the 
writing  produced  by  A  had  been 
fraudulently  altered,  and,  moreover, 
that  it  was  declared  illegal  by  the 
law  officer,  the  claim  was  thrown 
out.  B  admitted  that  A  had  origi- 
nally built  th^  house,  and  the  Sudder 
Ameen  had  allowed  the  value  of  the 
materials ;  but  this  was  reversed  on 
appeal,  as  the  materials  had  long 
ceased  to  exist,  and  B  had  renewed 
the  house.  Pandoorung  Padya  v. 
Narroo  Padya.  8th  Feb.  1839. 
Sel.  Rep.  186.— Pyne,  Greenhill,  & 
Le  Geyt. 

8.  In  an  action  for  certain  lands, 
held  under  a  Potta,  alleged  by  the 
lessee  to  convey  a  lease  in  perpetuity, 
but  declared  by  the  lessor  to  be  con- 
ditional, the  Potta  itself  not  having 
been  produced;  it  was  held,  under 
the  circumstances,  that  the  lessor  had 
not  the  power  of  summary  ejectment, 
but  should  have  sued  to  set  aside  the 
lease.  Teetoo  Ram  Huldar  and 
others  v.  Panoo.  17th  June  1841. 
7  S.  D.  A.  Rep.  37.— Tucker  &  Lee 
Warner. 

0-  In  a  suit  for  the  recovery  of  va- 
rious portions  of  land,  from  which 
the  plaintiff  alleged  that  he  had  been 
forcibly  dispossessed  at  different 
times,  but  did  not  specify  the  parti- 
culars ;  the  Sudder  Dewanny  Adaw- 
lut  held  that  he  was  rightly  nonsuited 
in  the  Court  of  the  Principal  Sudder 
Ameen,  and  rejected  his  petition  ac- 
cordingly. Syud  Akbar  AH  Khan, 
Petitioner.  14th  March  1842.  S. 
D.  A.  Sum.  Cases,  25. — Reid. 


FORECLOSURE.  —  See    Mort- 
GAGB,  16  et  seq.  97  et  seq. 


FOREIGNER.— See  Alien, 
pamm. 


FOREIGN  TERRITORIES,  OF- 
FENCES COMMITTED  IN.- 
See  Criminal  Law,  253,  254 
313  et  seq. 


^h^^^^tf^^^^^^^N^^^^k/^^.^ 


FOREST,    RIGHT    OF.  —  See 

B^NKAR,  1. 


^%^^^%^^^^^^^^^^r^'^^^'^m 


FORFEITURE. 

1.  A  piece  of  land  was  held  to  be 
forfeited,  on  account  of  a  serious  af- 
fray hetween  two  claimants  to  it,  un- 
der tlie  provisions  of  Sec.  6.  of  Reg. 
XLIV.ofl793.  Pran  Kishen  Butt 
V.  ITie  Collector  of  the  Twenty-four 
Pergunnahs.  6th  Jan.  1825.  4  S. 
D.  A.  Rep.  3. — Martin. 


JWK'\^^tf^^/VW^>>/%«N/«>/W%« 


FORGERY.— See  Criminal  Law, 
255  et  seq. 


«^/\^^V^^^^>^h/%^^^^^^^^^^ 


FOUJ   8ERANJAM.— See  Land 
Tbndbes,  15. 


«»WS<M»<W^*^^^^>»V»<»^» 


FRAUD. 


^VWV>0<^«'W>'^»/V%l'WV^ 


I.  Generally,  1. 

II.  Statute  of  Frauds. — See  Sta- 
tute, 11. 

I.  Gemeballt. 

1.  A  suit  was  filed  against  the 
respondent,  as  heir  to  his  father 
deceased,  to  recover  from  him  the 
amount  of  four  respondentia  bonds 
passed  by  the  father  to  the  appel- 
lant for  money  advanced  on  a  trad- 
ing voyage :  the  claim  was  clearly 
proved,  but  the  appeal  was  dis- 
missed on  the  respondent  subse- 
quently confessing  that  it  was  a  col- 
lusive one,  made  with  a  view  of  de- 
frauding other  creditors  of  his  father 
out  of  the  assete  left.     The  Court  also 
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ordered  that  the  appellant  should  he 
prosecuted  at  the  Sessions  for  forging 
the  bonds  on  which  he  sued.  Raee- 
ckund  Poorshotum  v.  Moolla  Muk- 
mood  Hashum;  and  Myaram  Dya- 
ram  y.The  Estate  of  Moolla  Hashum. 
9th  June  1813.  1  Borr.  48, 49.— Sir 
E.  Nepeauy  Brown,  &  Elphinston. 

2.  Gross  fraud  and  imposition  are 
not  to  be  imputed  upon  mere  sus- 
picion ;  and  unless  the  chai'^e  be 
proved,  a  party  cannot  be  released 
from  an  agreement  entered  into  by 
their  own  solemn  act.  Majundee  Na- 
rain  Roe  v.  Bijai  Oovind  Sing.  20th 
Dec.  1839.    2  Moore  Ind.  App.  181. 


«^\«  %*A^  s.  VA  >  \^\/N/^r\.  V  w  ■\^\^~ 


FRAUDULENT  ALIENATION. 

— See  Statute,  5. 

FREIGHT.— See  Ship,  8, 9. 13, 14. 

FUNERAL  RITES. 

I.  Of  HiNDifs,  1. 
II.  Of  Sikhs,  10. 
IIL  Of  ParsIs,  12. 


I.  Of  Hindus.* 

1.  The  mere  act  of  performing  the 
funeral  rites  of  a  deceased  Hindu  can 
give  no  title  of  succession  without 
proof  of  right.*    Duttnaraen  Sing  v. 


^  For  the  customs  of  yarioos  Casts  in  the 
performaace  of  faneral  rites,  see  Steele 
App.  49. 

«  In  this  case  the  claim  of  the  appellant, 
grounded  on  the  circumstance  of  his  father 
haTing  performed  the  obsequies,  as  he  al- 
leged, of  an  uncle  who  died  childless,  was 
founded  on  passages  of  Hindu  law,  which 
intimate  that  the  succession  to  the  estate 
snd  the  right  of  performing  ^e  obsequies 
ffo  together.  But  those  passages  do  not 
imply  that  the  mere  act  of  celebrating  the 
funeral  rites  gives  a  title  to  the  succession, 
but^that  the  successor  is  bound  to  the  due 
performAnce  of  the  last  rites  for  the  person 
vboie  wealth  has  devolved  on  him.— (^leb. ; 
see  3  Coleb.  Dig.  545,  546. 

Vol.  I. 


Ajeet  Sing  and  others.     14th  Feb. 
1799.  1  S.  D.  A.  Rep.  20.— Cowper. 

2.  Where  a  man,  who  had  been  ex- 
pelled from  his  Cast  (JRajjputs)  for 
the  improper  performance  of  the  fu- 
neral ceremonies  of  his  aunt^  filed  a 
suit  against  the  Cast  for  damages^ 
the  Court  decreed,  that  when  he  had 
performed  the  ceremonies  required 
ne  should  he  re-admitted  to  the  Cast, 
but  not  before.  txhelqjee  Nairn 
Bhaee  v.  Umur  Singh  and  others. 
19th  Feb.  1812.  1  Borr.  389.— Crow 
&  Day. 

3.  The  eldest  son  of  ^  deceased 
Hindu  shall,  according  to  the  Shas- 
tra,  make  all  expenses  consequent 
upon  the  death  of  his  father,  and  de- 
duct the  amount  from  the  estate,  di- 
viding the  balance  equally  among 
the  other  sons.*  And  where  the  wi- 
dows of  a  younger  son  of  a  Hindu 
deceased  having  seized  the  estate  left 
by  him,  and  the  elder  brother  sued 
them,  and  obtained  a  third  share  of 
the  whole,  minus  the  sums  laid  out 
by  the  widow  and  younger  son  on 
the  funeral  expenses;  the  elder  son 
then  sued  for  recovery  of  what  he 
had  laid  out  for  the  same  purpose; 
and  it  was  held  that  he  was  entitled 
to  two-thirds  of  the  amount  expended 
by  him.  Mookhminee  and  another  v. 
Tooeeram.  27th  May  1814.  1  Borr. 
124.— Sir  E.  Nepean,  Brown,  &  El- 
phinston. 

4.  Performance  of  funeral  ceremo- 
nies belongs  exclusively  to  the  eldest 
son,  who  must  celebrate  them  out  of 
the  common  property ;  and  should  a 
younger  son  take  upon  himself  to 
perform  them  when  his  brother  was 
present,  he  could  not  be  allowed  re- 
muneration or  deduction  out  of  the 
estate.  Laroo  v.  3Ianihchund  Sham- 
jee.  3d  July  1818.  1  Borr.  418.— 
Elphinston,  Keate,  &  Sutherland. 

5.  The  funeral  expenses  of  a  Hindu 
widow  are  chargeable  on  the  share  or 
estate  of  her  late  husband,  and  not 
against  her  daughter,  on  the  pretence 

3  3  Coleb.  Dig.  545.  May.  c.  iv.  s.  viii. 
29.    1  Str.  H.  L.  170.    2  Do.  285. 
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of  her  inheriting  the  Stridhana  of 
her  mother.  Sheolal  v.  Ichha.  17th 
Feb.  1820.  1  Borr.  429.— Elphin- 
ston,  Romer,  &  Sutherland. 

6.  One  of  three  persons,  each  en- 
titled to  inherit  equal  shares  of  certain 
property,  had  taken  possession  of  the 
property  under  a  will  of  the  last  in- 
cumbent, and  had  expended  thereout 
certain  monies/or  his  obsequies.  On 
the  will  being  declared  invalid,  and 
a  partition  decreed,  such  expenses 
were  dwected  to  be  taken  out  of  the 
whole  estate  previous  to  the  division. 
Hureemuluhh  Gungaram  v.  KeshoTo- 
ram  Skeodas.  26th  Feb.  1822.  2 
Borr.  6.— Romer. 

7.  A  grandson  through  a  deceased 
daughter  is  entitled  to  perform  reli- 
gious ceremonies  for  the  benefit  of 
tiie  soul  of  his  deceased  grandfather, 
on  the  failure  of  a  trustee,  in  prefe- 
rence to  a  daughter,  who  is  a  child- 
less widow,  these  two  being  the  only 
issue  of  the  deceased.^  Sihchund^r 
MtUlick  V.  Sreemutty  Treepoorah 
Somdry  Dossee  and  others.  20th 
Oct  1842.     1  Fulton,  98. 

8.  The  eldest  son  of  the  eldest 
daughter  of  a  Hindu  dying  and  leav- 
ing four  daughters  him  surviving,  is 
entitied  to  perform  the  Shrdd  of  the 
deceased.  SandialY.Maitland.  29th 
July  1844.    1  Fulton,  476. 

9.  A  bequest  of  a  sum  of  money 
for  the  performance  of  the  annual 
Shrdd  will  be  upheld.     lb. 


widow  who  is  a  Pardah  woman  may 
appoint  a  Mukktdr  to  conduct  the 
ceremonies  of  her  Cast ;  but  it  seems 
that  the  touching  the  body  and  light- 
ing the  pile  at  her  husband's  funeral 
must  be  done  by  the  widow  in  spite 
of  Pardah.    lb. 


•  ^.'VT'^v/'*  \r 


III.  Of  PahsIs. 

12.  Semble,  Among  the  P^reis 
any  person  may  stand  up  and  perform 
the  W^utumna  on  the  third  day  after 
death,  without  prejudice  to  the  tide 
of  the  heir.  Narvee  Buhoo  v.  Pesh- 
tungee  Loola  Bhaee.  15th  Dec.  1802. 
1  Borr.  1.— Duncan,  Cherry,  &  Lech- 
mere. 

13.  And  where  one  of  two  adopted 
sons  of  a  Pdrsi  asked  permission  of 
the  other  to  be  allowed  to  perform 
the  Wutumnay  it  was  held  to  be  an 
acknowledgment  by  him  of  the  other's 
right  to  inherit.     lb. 


FURZEE.— See  FabzI,  powtm. 


FUTWA.— See  Criminal  Law, 
271  et  seq. 


GAMING. 

I.  Genbrally,  1. 
II.  Statute  of.  —  See  Statute,  7 


II.  Of  Sikhs. 

10.  Semble,  By  the  Sikh  law,  if  a 
man  die,  leaving  a  son,  or  an  adopted 
son,  such  son  must  perform  all  the 
ftmeral  ceremonies ;  but  if  he  leave 
no  son,  then  the  widow  must  perform 
such  ceremonies.  Doe  dem.  Kissen- 
chunder  Shaw  v.  Baidam  Beebee, 
Jan.  1815.     East's  Notes.     Case  14. 

11.  Semble,  By  the  Sikh  law,  a 


»  Menu,  B.  ix-  v.  136.  Daya  Bh.  c.  xi. 
8.  ii.  17.  8.  UL  3.  Mit  c.  iL  s.  iii.  6.  Daya 
Cr.  San.  c.  i.  s.  iii.  5.    May.  c.  iv.  s.  viu.  13. 


et  seq. 


1.  Generally. 

1,  A  wager  was  made  between  the 
plaintiff  and  the  defendant  on  the  fol- 
lowing event;  viz.  the  average  price 
of  one  chest  of  Patna  opium  of  the 
opium  to  be  sold  at  the  first  public 
Government  sale  of  opium  to  take 
place  at  Calcutta  next  after  the  mak- 
ing of  the  wager,  to  be  calculated  ac- 
cording to  the  actual  price  which  the 
whole  amount  of  opium  which  should 
be  sold  at  such  first  public  Govern- 
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ment  sale  should  be  sold  for  and  rea- 
lize,  the  plaintifBi  agreeing  to  pay  the 
difference  between  such  average  price 
and  a  certain  sum  stated  in  the  plaint 
if  the  average  price  were  below  the 
stated  sum,  and  the  defendant  agree- 
ing to  pay  the  difference  if  the  average 
were  above  the  stated  sum ;  it  was 
held  that  such  wacer  is  illegal^  tend- 
ing  to  interfere  with  the  price  of  a 
vendible  commodity  in  the  market, 
and  as  being,  therefore,  contrary  to 
sound  policy.  MamUdl  Thdkoorsey- 
doss  and  otfiers  v.  So&jamuU  Dhond- 
fnuU.  5th  March  1847.  Perry's 
Notes.  Case  18. — (Sir  E.  Perry,  J., 
dissent.) 


GANG  ROBBERY.— See  Crimi- 
nal Law,  184  et  seq. 


^0^0^^0^^^^^^^^^^^^*0^^^^t^ 


GANGAPUTRA.  —  See  Conduc- 

TOB  OF  PlLGBIMS,  2. 


GHATWAL. — See  Inheritance, 

218. 


#     / 


GHATWALL— See  Inheritance, 

218. 


GHAZB. — See  Forcible  Dispos- 
session, passim, 

GIFT. 

I.  Hindu  Law. 

1.  Oenerallt/f  1. 

2.  By  Widows,  6. 

3.  Of  Shares,  17. 

4.  Deed  of  Gifi,  21. 
(a)  validity  and  Operation, 

(6)  Deed  of  Religious  CUft, 
30. 

5.  Possession,  37. 

6.  Verbal  Gift,  38. 

7.  Revocation,  41. 


8.  Of  Ancestral  Property. — See 
Ancestral  Estate,  passim. 

II.    MUHAMMADAN  LaW. 

1.  Generally,  42. 

2.  Defniteness,  47. 

3.  Confusion,  51. 

4.  Possession,  54. 

1.  Generally,  54. 

2.  Under  Deeds, — See  infra, 

63  et  seqT 

5.  Revocation,  60. 

6.  Deed  of  Gift,  63. 

7.  By  the  Imamiyah  Doctrine, 

81. 

8.  Of  Undivided  Estate.  —  See 
Ancestral  Estate,  41. 

III.  In  the  Supreme  Courts,  83. 

IV.  In  the  Courts  of  the  Honour- 
able Company. — See  Deed,  20. 


^i^k^*^^^^^^'^^^^^^^v^p^p«#' 


I.  Hindu  Law. 


1.  Generally, 

1.  Semhle,  A  gift  by  a  husband  of 
property  to  his  first  wife,  he  being 
about  to  marry  a  second,  in  order  to 
satisfy  her  in  all  respects,  is  her 
Stridhana^,  and,  if  moveable,  may 
be  sold  by  her  during  her  life,  or  dis- 
posed of  at  her  death ;  but  if  immove- 
able' she  cannot  dispose  of  it  during 
her  lifetime,  and  it  will  descend  at 
her  death  to  her  children,  husband, 
father,  mother,  &c.  She  may  sue 
her  husband  for  such  property  as  for 
a  debt,  and  neither  he  nor  relations 
have  any  power  over  it.  G.  v.  K. 
1794.    East's  Notes.    Case  129. 

2.  Judgment  was  given  in  favour 
of  an  appellant  who  claimed  to  reco- 
ver a  Talooh  (sold  by  the  Sheriff  of 


>  3  Coleb.  Diff.  558. 561, 562, 563. 570. 573. 
et  seq.  Daya  Bh.  c.  iv.  s.  i.  13.  Daya  Cr. 
Sao.  c.  ii.  s.  ii.  15.  1  Str.  H.  L.  30. 53.  2  Do. 
59.  Mit.  c.  ii.  a.  xi.  I.  34,  35.  May.  c.  iy. 
8.  X.  3.    Steele,  37.  72. 

2  3  Coleb.  Dig.  575,  576.  DayaBb.  c.  iv. 
s.  i.  20.  23.  Daya  Cr.  San.  c.  ii.  s.  ii.  31. 
Mit  c.  i.  s.  ].  20.  1  Str.  H.  L.  27.  2  Do. 
19.  21.  May.  c.  iv.  s.  x.  8,  9.  1  Macn. 
Princ.  H.  L.  40,  note.  2  Do.  35. 122.  215. 
259.    Steele,  42. 
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Calcutta,  as  part  of  his  father's  estate) 
on  proof  of  a  previous  gift  of  it  made 
to  him  by  his  father.  Anunchund 
Mai  y.  Kishen  Mohun  Bunoja.  4th 
Dec.  1805.  1  S.  D.  A.  Rep.  115.— 
H.  Colebrooke  &  Harington. 

3.  Moveable  effects  given  to  a  re- 
lation from  motives  of  affection  can- 
not be  claimed  again.  *Mt.  Umroot 
V.  Kulyandas,  oth  July  1820.  1 
Borr.  284. — Hon.  M.  Elphinstone, 
Colville,  Bell,  and  Prendergast. 

4.  According  to  the  law  of  Be- 
nares, the  gifl  of  property  to  a  bro- 
ther's son  is  valid,  notwithstanding 
the  existence  of  a  daughter,  providea 
the  property  be  undivided.  By  Ben- 
gal law  it  would  be  valid  whether 
the  property  were  divided  or  undi- 
vided. Bahoo  Sheodas  Narain  v. 
KunToul  Bas  Koonrvur,  5th  July 
1823.  3  8.  D.  A.  Rep.  234.— Goad 
&  Dorin. 

6.  A  gifl  of  property  to  a  woman 
by  her  relation  is  her  Sudayica,  or 
gift  from  affectionate  kindred,  and  as 
such  is  at  her  entire  disposal.^  lb. 
Oosaien  Chund  Kobrqj  v.  3It  Ki- 
shenmunnee  and  another.  8th  July 
1836.    6  S.  D.  A.  Rep.  77.— Halhed. 


2.  By  Widows,'^ 

6.  In  a  claim  under  a  deed  of  gift 
executed  by  the  widow  of  a  Hindu 
Zaminddr  of  Bengal,  who  died  child- 
less, for  the  Zamimldri  formerly  pos- 
sessed by  him,  which  at  his  death  de- 
volved on  the  widow,  it  was  held 
that  the  widow  could  not  alienate  the 
estate,  which  at  her  death  must  pass 
to  the  husband's  heirs.  And  the 
plaintiff,  a  collateral  relative  of  the 
husband,  having  shewn  that  he  was 


1  3  Coleb.  Dig.  577.  Daya  Bh.  c.  iv.  s.  i. 
22.  I  Str.  H.  L.  26.  May.  c.  iv.  s.  x.  3. 
Mit  c.  ii.  s.  xi.  4 — 7. 

2  The  subject  of  Gift  by  a  Hindu  widow 
is  so  intimately  connected  with  that  of  the 
estate  taken  by  her  in  her  late  husband's 
property,  and  the  alienation  cf  property  by 
her  generally,  that  I  refer,  at  the  risk  of 
repetition,  to  the  titles,  Hindu  Widow,  11a 
«^  seq.,  Inheritance,  48  et  seq.,  and  the  notes 
tliereto. 


heir-at-law,  judgment  was  passed  on 
this  ground  in  his  favour,  or,  rather, 
in  favour  of  his  daughters,  his  heirs, 
he  having  died  before  the  suit  was 
decided.^  Mahoda  and  another  v. 
Kvleani  and  others.*  14th  March 
1803.  1  S.  D.  A.  Rep.  62.  —  H. 
Colebrooke  &  Harington. 

7.  A  gift  by  a  widow  after  the 
death  of  a  son  adopted  by  her,  with- 
out issue,  to  the  son  of  her  younger 
daughter,  was  set  aside  as  prejudicial 
to  the  rights  of  a  daughter,  who  at  the 
time  of  the  gift  had  not,  but  after- 
wards had,  male  issue.^    Mt,  Bijya 


3  A  reference  to  the  following  passages  of 
Jinv&td  Vdhana  will  confirm  the  correct- 
ness of  the  grounds  on  which  the  decisioa 
of  this  cause  rested.  (Daya  Bh.  c.  iL  s.  i. 
56.  59.  and  s.  vi.  9.  and  Srikrishna's  note 
in  the  summary  or  recapitulation,  Diya 
Bh.  at  the  end  of  c.  xi.  s.  vL )  It  has  been 
declared  by  the  law  officers  of  the  Courts,  in 
other  suits,  that  a  widow's  gift  of  the  estate 
to  the  next  heir  is  good  in  law,  though  she 
be  restrained  from  making  any  other  alien- 
ation of  it  This  opinion,  though  not 
founded  on  any  express  passages  to  that 
effect  in  books  of  authority,  seems  reason- 
able, as  such  a  gift  is  a  mere  relinquishment 
of  her  temporary  interest  in  favour  of  the 
next  heir.  It  may,  however,  happen,  that 
the  person  who  would  have  been  entitled  to 
take  the  inheritance  at  her  decease  may  be 
different  from  the  one  who  obtained  it  under 
the  gift  or  relinquishment  to  him  as  pre- 
sumptive heir ;  and  if  the  title  be  either 
preferable  or  equal,  it  may  invalidate  such 
gift  in  whole  or  in  part — Coleb. 

*  See  this  case  fully  discussed  in  Macn. 
Cons.  H.  L.  305  et  seq. 

^  An  intricate  question  of  Hindu  law  was 
determined  in  this  case,  relative  to  the 
power  of  a  widow,  on  whom  property  had 
devolved  by  the  death  of  her  husband,  or  of 
her  son,  to  alienate  it  by  gift,  without  the 
consent  of  the  heir-at-law.  The  Pandits  dif- 
fered in  opinion,  and  the  difference  arose 
from  the  following  considerations.  The 
succession  to  property  which  has  devolved 
on  a  widow  passes  to  daughters,  for  the  sake 
of  the  male  issue  which  they  have,  or  may 
have.  The  son  of  the  youngest  daughter 
(the  eldest  being  then  childless)  was,  there- 
fore, the  person  contemplated  in  the  inheri- 
tance. A  gift  to  him  might  be  deemed  be- 
neficial to  the  deceased,  and,  conseqaently, 
legal ;  or  the  donation  in  favour  of  him  who 
finally  was  to  be  heir  in  regular  succession 
could  not  be  considered  as  made  against  the 
consent  of  heirs,  since  his  consent  to  a  gift 
in  his  own  &vour  might  be  assumed.    In 
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IHbeh  y.  3ft  Unpooma  Diheh} 
26th  Sept.  1806.  1  8.  D.  A.  Rep. 
102.— H.  Colebrooke  &  Fombelle. 

7  a.  A  widow  cannot,  by  the  law 
of  Mithila,  Bengal^  or  Benares,  make 
a  gift  of  her  deceased  husband's  im- 
moveable  property  without  the  con- 
sent of  his  heirs,  except  for  certain 
special  reasons ;  viz.  funeral  expenses, 
her  own  subsistence,  and  the  like. 
Sreenarain  Rai  and  another  y.  Bhya 
Jka.  27th  July  1812.  2  S.  D.  A. 
Rep.  23. — Harington  &  Stuart. 

7  6.  But  according  to  the  Mithila 
law,  she  can  consume,  or  give,  or 
sell,  in  her  lifetime,  the  moveables 
which  may  have  devolved  upon  her 
by  the  death  of  her  husband;  but  she 
has  not,  by  such  law,  any  power  over 
the  immoveables  beyond  frugal  en- 
joymeirt.*    Tb. 


the  present  instance  the  presumption  was, 
that  a  son  had  been  adopted  by  the  widow, 
and  that  the  estate  consequently  reverted 
to  her  on  his  decease  without  issue :  it  was, 
therefore,  a  case  of  property  devolving  on  a 
mother  by  the  decease  of  her  son,  and  it 
was  questioned  whether  a  woman  was  re- 
stricted from  alienating  land  so  inherited 
by  her.  The  law  officers  of  the  Sudder  De- 
wanny  Adawlut  dissented  from  the  doctrine 
which  maintains  the  woman's  right  of  alien- 
ation, and  held  that  the  rules  concerning 
property  devolving  on  a  widow  equally  affect 
property  devolving  on  a  mother.  In  both 
eases  the  woman  is  restricted  from  alienating 
unless  for  her  necessary  subsistence,  or  for 
picas  purposes  beneficial  to  the  deceased, 
mad  that  only  to  a  moderate  extent  A  gift 
of  the  whole  property  does  not  fall  within 
the  exception.  Nor  could  this  donation  be 
considered  as  one  made  in  favour  of  the  heir- 
at-law,  the  immediate  heirs  being  the  daugh- 
ters ;  and  the  exclusion  of  the  further  issue, 
which  might  be  born  between  the  period  of 
the  gift  and  that  of  the  woman's  demise, 
being  illegal.  They  were  therefore  of 
opinion  that  the  gift  was  void,  and  that  the 
succession  devolved  on  the  two  daughters, 
both  of  whom  had  male  issue  at  the  time  of 
their  mother's  decease. — Coleb.  And  see 
the  Diya  Bh.  c.  xi.  s.  i.  64.  2JStr.  H.  L. 
40^—410.  2  Macn.  Princ.  H.  L.  48.  299. 
Steele,  42. 

*  See  this  case  fully  discussed  by  Sir  F. 
Macnaghten  in  his  Consid.  H.  L.  310.  etseq. 

*  This  is  according  to  the  Chintamani 
nd  the  Retnacara.  According  to  the  law 
of  Bengal  the  widow  has  only  an  usufruc- 
tuary interest  in  the  moveables  as  well  as 


8.  A  widow  cannot,  under  any  cir- 
cumstances, alienate  the  whole  landed 
estate  devolved  on  her  by  the  death 
of  her  husband,  nor  can  she  alienate 
a  part  (except  under  special  circum- 
stances) without  the  consent  of  all  her 
late  husband's  heirs,  notwithstanding 
she  may  have  obtained  the  consent  of 
the  nearest  heirs  ;  and  a  deed  of  gift 
executed  by  her  in  favour  of  a  stran- 
ger, to  be  valid,  must  be  attested  by 
all  her  husband's  heirs  as  consenting 
parties.  Mohun  Lai  Kfian  v.  Ranee 
Siroomunnee.  3l3t  Aug.  1812.  2  S. 
D.  A.  Rep.  32. — Harington  &  Fom- 
belle. 

9.  Semble,  A  widow  may  give 
away  in  her  lifetime  personal  property 
derived  from  her  husband,  but  she 
cannot  will  it  away.'  Jushtidah  Raur 
V.  Juggernaut  Tagore.  12th  Feb. 
1816.     East's  Notes.     Case  47. 

10.  Semble,  Where  a  widow  gave 
up  property  by  her  will  to  her  nephew 
dunfig  her  lifetime,  on  condition  that 
he  should  maintain  her  during  her 
life,  and  defray  her  funeral  expenses, 
and  keep  the  balance  himself,  it  was 
held  not  to  be'  a  religious  charitable 
gift.  She  might  have  made  a  gift,  not 
only  of  moveable  but  immoveable 
property,  to  BrahmanSf  and  the  deed 
would  have  been  valid  and  legal ^ ;  but 
in  this  instance  the  gift  was  held  to 
have  been  made  through  partiality, 
and  therefore  improper :  if  she  gave 
away  the  personal  property,  the  gift 


the  immoveables.  See  Inheritance,  PI.  51, 
52.  notes.  Daya  Bh.  c.  xi.  s.  i.  And  see  2  Str. 
H.  L.  408.,  where  Colebrooke  upholds  the 
power  of  a  widow  over  moveables  in  a  case 
occurring  in  Vizagapatam. 

'  Such  a  gift  would  only  be  valid  with  the 
consent  of  the  heirs  of  her  late  husband, 
unless  such  personal  property  were  her 
Stridhana ;  and  under  such  circumstances, 
or  in  the  absence  of  heirs,  the  Supreme 
Courts  would,  I  imagine,  uphold  a  will  as 
equally  valid  with  a  gift  made  by  the  widow 
in  her  lifetime.  There  is  no  distinction  in 
the  books  from  which  the  conclusion  arrived 
at  by  the  Pandits  in  this  case,  and  mention- 
ed in  the  above  Placitum,  can  be  drawn. 
It  is  to  be  observed  that  this  case  was  de- 
cided without  argument  at  Uie  bar. 

*  Sed  qwBre  de  hoc. 
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was  valid,  provided  it  was  not  of  the 
nature  of  obstmcted  heritage.^  Mu 
Umroot  y.  Kulyandas.  5th  July 
1820.  1  Borr.  284.--Hon.  M,  El- 
phinstone,  ColyiUe,  Bell,  &  Prender- 
gast« 

11.  The  widow  of  a  Hindu  who 
died  without  children  *wa8  held  to 
have  the  power  of  making  a  gift  of  a 
portion  of  herniate  husband's  pro- 
perty for  the  payment  of  his  debts, 
for  the  support  of  his  family,  for  her 
own  subsistence,  and  for  the  perform- 
ance of  his  exequial  rites.  She  may 
also  make  a  eift,  proportioned  to  the 
extent  of  her  Tate  tiusband's  property, 
for  the  benefit  of  his  soul.  And  if 
these  objects  (payment  of  debts,  &:c.) 
cannot  be  effected  without  the  sale  of 
all  his  property,  she  has  the  power  of 
disposing  of  the  whole  of  it;  but  she 
may  not  alienate,  by  gift  or  sale,  the 
whole  or  any  part  of  his  property, 
solely  at  the  suggestion  of  her  own 
will  and  pleasure.^  Mamchunder 
Surma  v.  Gungagovind  Bunhoojiak. 
1st  Feb.  1826.  4  8.  D.  A.  Rep.  117. 
— Ross. 

12.  A  Hindd  widow  has  the  power 
of  alienating,  by  ^ift,  from  one  to 
three-sixteenths  of  ner  late  husband's 
property,  for  the  benefit  of  his  soul. 
Ih. 

13.  Where  a  party  claimed  to  re- 
tain possession  of  certain  lands,  on 
the  plea  of  gift  from  a  Hindu  widow, 
by  whom  they  had  been  taken  on  her 
husband's  death  on  a  division  among 
the  heirs ;  it  was  held  that  the  plea 
was  not  proved,  and  that,  at  all  events, 
the  gift  would  have  been  invalid 
without  the  consent  of  the  heirs. 
Bindrahun  Chund  Rai  and  others  v. 
Bishun   Chund  Rau      25th   April 


1  Itf jiv,  c.  iv.  8.  iv.  2« 

2  Daya  Bh.  *c.  3d.  s.  i.  2. 56,  57.  61, 62,  63. 
Daya  Cr.  San.  c.  i.  s.  ii.  3.  5,  6,  7.  Macn. 
Consid.  H.  L.  26.  314.  1  Str.  H.  L.  246, 
247.  2  Do.  251.  408.  410.  1  Macn.  Princ. 
H.  L.  19.  2  Do.  211.  244.  259.  Steele,  69 
note  t.  And  see,  infrat  Hindu  Widow,  33 
et  seq.  for  the  circamstances  under  which  a 
widow  may  alienate  property  for  the  pay- 
ment of  her  late  huBband's  debts. 


1826.    4  S.  D.  A.  Rep,  148.— Ley- 
cester  &  Dorin. 

14.  A  Hindti  widow  has  no  right, 
by  the  law  of  Mithila,  to  alienate  any 
part  of  her  late  husband's  estate,  ex- 
cept for  relieious  purposes ;  and  the 
daughter  of  the  deceased,  whose  right 
of  imieritance  is  weaker,  that  is,  ^o 
only  succeeds  on  failure  of  the  widow, 
d  fortiori  has  no  power  to  alienate, 
by  gift,  her  ancestral  property,  to  the 
detriment  of  the  other  neirs  of  her 
father.  ML  6h/an  Koonmr  and 
another  v.  Dookhum  Singh  and  ano- 
ther. 3d  Feb.  1829.  4  S.  D.  A. 
Rep.  330.— Rattray. 

15.  By  the  Hindd  law,  aa  current 
in  Bengal,  the  ^ft  by  a  widow  of  the 
property  derived  from  her  late  hus- 
band to  her  daughter  (being  the  next 
in  succession)  and  her  dati^tei's 
husband  is  valid.  Beer  Inder  No- 
rain  Chomdree  and  another  v.  Sut- 
bhoma  Dihhea  and  another,  6th 
Aug.  1836.  6  8.  D.  A.  Rep.  36.— 
Braddon. 

16.  And  Semble,  That  if  it  should 
be  considered  that  such  daughter's 
husband  had  any  right  to  separate 
from  his  wife  in  the  gifl,  and  he 
should  happen  to  be  a  Srahmany  the 
legality  of  that  right  may  be  upheld 
as  a  gift  made  to  a  Brahman,    lb. 


3.  Of  Shares.^ 

17.  A  Hindti  of  Benares  died, 
leaving  three  sons,  and  afterwards 
the  first  son  died,  leaving  a  son,  and 
then  the  second  son  died,  leaving  t^o 
widows,  and  the  son  of  the  first  son 
sued  the  third  son  for  a  partition.  It 
appeared  that  the  second  son  hAd 
executed  a  deed  of  gift  in  favour  of 
his  widows,  who  had  also  received 
written  acknowledgments  from  both 


3  On  the  subjectof  alienation  and  gift  of 
property,  ancestral  or  undivided,  by  copir- 
ceners,  See  1  Coleb.  Dig.  465.  2  Da  56. 
104,  105.  215.  519.  Daya  Bh.  c  ii.27,  28. 
Daya  Cr.  San.  c.  xi.  1  Str. H. L.  200.  2Da 
343.  348, 349.  4.33.  Mit  c.  i.  s.  i  27--30. 32. 
1  Macn.  Princ  H.  L.  5  ;  2  Do.  212.  220; 
Steele,  210,  211.  &  App.  A.  39. 
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the  coheirSy  which  curcumBtance  had 
been  withheld  from  the  knowledge  of 
the  Court  Held,  that  though,  by  the 
law  of  inheritance,  the  widows  were 
only  entitled  to  maintenance,  under 
the  documents  above  mentioned  they 
acquired  a  special  right,  and  their 
husband's  share  was  accordingly  ad- 
judged to  them.  Dvljeet  Sing  y. 
Skeomunook  Sing,  7th  Sept.  1802. 
1  S.  D.  A.  Rep.  59.— H.  Colebrooke 
&  Harington. 

18.  By  the  Hindu  law,  as  current 
in  Bengal,  a  co-parcener  may  give 
or  alienate  his  own  share  of  joint  pro- 

?erty.  A  gift  by  A  to  his  son  of  a 
"^alooky  which  he  had  received  from 
his  father  while  sole  Zaminddry  was 
upheld  by  the  Court ;  as  the  gift  of 
the  TahohdaH  tenure,  which  is  dis- 
tinct from  the  Zaminddri  right,  and 
usually  held  as  a  dependency,  paying 
rent  to  the  ^minc^r,  did  not  destroy 
the  right  of  the  brother  of  JL  in  the 
Zamindari,^  Anundchund  Rai  v. 
Kishen  Mohun  Bunqja.  4th  Dec. 
1805.  1  8.  D.  A.  Rep.  115.— H. 
Colebrooke  &  Harington. 

19.  According  to  the  law,  as  cur- 
rent in  Bengal,  me  gift  of  joint  and 
undivided  property,  to  the  extent  of 
the  donor's  share,  is  valid.  Kounla 
Kant  Qlioml  v.  Ram  Huree  Nund 
Qramee.  11th  Jan.  1827.  4  S.  D. 
A.  Rep.  196.— Sealy. 

20.  Semble,  That  in  the  case  of 
three  joint  donees  with  undefined 
shares,  according  to  the  Hindu  law, 
equal  interests  must  be  assumed.  Ba- 
boo Skeo  Manog  Singh  v.  Baboo  Ram 
Prakas  Singh.  20th  July  1831. 
5  8.  D.  A.  Rep.  145.— Turnbull. 


^  Though  from  the  terms  of  the  deed  of 
gfift  hy  which  the  Talook  was  transferred 
to  the  appellant  and  his  heirs,  in  full  pro- 
perty, toe  Court  considered  the  appellant 
entitled  to  have  it  separated  from  the  Za- 
fiumUriy  and  to  hold  it  independently  of  the 
Zamrndthr,  under  the  provisions  of  Reg. 
Vill.  of  1793,  and  accordingly  instructed 
tbe  appellant  to  take  measures  for  its  sepa- 
ration.—Coleh.  And  see  supra,  p.  40,  note  1. 
alao  the  authorities  mentioned  in  the  pre- 
vious note,  as  to  alienation  by  co-parceners. 


4.  Deed  of  Gift, 
(a)  ValidUy  and  Operation. 

21.  In  a  claim,  by  the  respondent, 
to  recover  his  estate  from  the  appel- 
lant, his  adopted  son,  who  had  been 
entrusted  with  the  care  of  it,  a  deed 
of  adoption  and  gifV,  pleaded  by  the 
appellant,  was*  construed  not  to  en- 
title him  to  possession  durii\g  the  life 
of  the  respondent,  and  judgment  was 
thereforegiven  in  favour  of  the  claim.^ 
Sidh  Narojen  v.  FutHi  Naraen.  16th 
Dec.  1805.  1  S.  D.  A.  Rep.  118.— 
H.  Colebrooke  &  Harington. 

22.  Where  A  and  By  the  heirs 
of  a  Zaminddr,  claimed  part  of  his 
estate  from  C,  who  had  possessed 
himself  of  it,  under  an  alleged  deed  of 
ffift  from  the  widow  of  me  Zaminr 
adr;  it  was  held  that  the  deed  of 
gifl  was  invalid,  as  the  widow  had 
only  a  life  interest  in  the  estate ;  but 
C^s  possession  was  upheld  on  proof 
that  he  had  been  adopted  by  the  wi- 
dow under  a  written  authority  from 
her  husband  for  that  purpose.  Nund^ 
homar  Rai  and  another  v.  Rajin^ 
dumaraen.  2d  Dec.  1808.  1  8. 
D.  A.  Rep.  261. — Harington  &  Fom- 
belle. 

23.  Semble,  That  granting  there 
be  a  deed  of  gift  and  credible  wit- 
nesses, no  right  can  thereby  be  pro- 
duced, if  seisin  of  the  property  have 

2  This  case  turned  entirely  on  the  con- 
struction of  the  terms  of  a  special  deed, 
which  was  considered  by  the  Court  to  be  a 
deed  of  adoption,  with  a  special  provision  for 
the  adopted  son's  right  of  succession,  or  of 
participation  in  the  inheritance.  The  con- 
struction being  thus  determined  against  the 
appellant,  his  plea  of  adverse  possession 
during  more  than  twelve  years  was  of  course 
set  aside,  as  he  had  not  possession  as  pro- 
prietor under  the  deed,  but  as  manager,  for 
the  greatest  part  of  the  period  stated.  The 
Court's  determination  on  the  construction 
of  the  deed  equally  set  aside  the  appellant's 
second  plea,  that  the  respondent  having  re- 
tired from  worldly  affairs  was  incompetent 
to  retract  a  donation.  The  deed  was  not 
considered  to  confer  an  immediate  gift,  and 
the  respondent  was  not  shewn  to  have  en- 
tered into  an^  devout  order,  which  would 
constitute  a  civil  demise,  and  give  the  de- 
fendant a  right  by  inheritance  as  adopted 
son. — Coleb. 
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not  been  given.*  Sham  Singh  v.  3ft 
Umraotee.  28th  July  1813.  2  8.  D. 
A.  Rep.74. — H.  Colebrooke  &  Stuart. 

24.  Where  a  Mibeh  ndmeh  for  pro- 
perty, real  and  personal^  had  been 
granted  by  one  party  to  another,  and 
an  Ikrdr  ndmeh  had  been  thereupon 
executed  by  the  donee ;  it  was  held 
that  the  infringement  by  the  donee 
of  the  terms  o^that  engagement,  and 
his  death  without  possession  having 
been  obtained,  invalidated  any  claim 
by  his  heir  under  the  deed  in  ques- 
tion.' Mam  Buhh  v.  The  Ranee  of 
Raja  Jesmunt  Sing.  30th  Dec. 
1816.  2  8.  D.  A.  Rep.  220.— Ker 
&  Oswald. 

25.  A  deed  of  gift  declaring  a  per- 
son entitled. to  as  much  drinking  water 
as  he  required  from  a  tank  belonging 
to  houses  given  by  the  same  de^  to 
another  person,  and  binding  the  for- 
mer to  pay  half  the  repairs  of  such 
tank,  does  not  give  him  or  his  heirs 
any  right  of  property  in  the  houses 
given  to  the  latter,  who  is  at  liberty 
to  sell  them,  with  a  reservation  of 
the  former's  right.  Luhmeeram  and 
others  v.  Khooshalee  and  another. 
17th  March  1818.  1  Borr.  412.— 
Elphinston  &  Sutherland. 

26.  A  Hindd  widow  executes  a 
testamentary  deed  of  gift  in  favour  of 
her  four  daughters,  granting  them 
equal  shares  of  her  landed  property, 
to  be  entered  on  by  them  after  her 
death.  BkC,  two  of  the  daughters, 
dying  during  the  life  of  A,  the  aaugh- 
ter  of  R  sues  D  and  JE,  the  surviv- 
ing daughtera,  for  a  fourth  of  the 
property,  in  right  of  her  mother. 
Held,  that  the  right  of  B  lapsed 
by  her  death,  in  the  lifetime  of  her 
mother,  and  as  she  had  never  been 
seised  of  the  share  her  daughter 
could  not  claim  any  share,  under  the 
deed,  of  the  property,  through  her. 
Mt,  Abea  anaanotJier  v.  Esur  Chund 
Gungolee,  2d  April  1819.  2  S.  D. 
A.  Rep.  290.— Fendall  &  Goad. 


'27.  Where  a  Hindd,  having  no 
son,  executed  a  deed,  wherel^  he 
granted  to  his  senior  widow  the  whole 
of  his  acquired  property,  in  the  e?eDt 
of  no  son  being  bom,  but  in  the  event 
of  the  birth  of  a  son  the  property 
was  to  go  to  him,  and  a  son  was  born, 
but  di^  before  his  &ther;  it  was 
held  that  the  property  in  question  he. 
came,  under  the  deed  of  gift,  vested 
in  the  son  immediately  on  his  birth, 
and  on  his  death  reverted  to  his  &- 
ther  as  his  heir.  On  the  death  of  the 
father  his  widow  took  a  life  interest 
therein,  without  power  of  alienation.' 
Kisfien  Oovind  v.  Ladlee  Mohun 
Thakoor.  30th  Aug.  1819.  2  8.  D. 
Rep.  309. 

28.  A  claim  by  the  legal  heirs 
was  adjudged,  though  opposed  hj  an 
alleged  deed  of  gift;,  it  being  doubted 
whether  that  deed  was  executed  at 
all,  or  whether,  at  the  time  of  its  exe- 
cution, the  donor,  from  extreme  old 
age,  was  in  his  sound  mind.  Ra» 
Narayun  Dutt  and  others  v.  Mt. 
Sut  Bunsee  and  others,  23d  June 
1824.  3  S.  D.  A.  R«p.  377.— J. 
Shakespear  &  Martin. 

28  a.  Semble,  A  deed  of  gift  may 
be  valid,  though  clogged  with  certain 
conditions,  and  a  person  may  convey 
all  his  property  to  another,  though 
there  be  a  stipulation  in  the  deed  that 
the  donor  should  be  maintained  by 
the  donee  during  his  lifetime,  and 
that  the  exequial  ceremonies  of  the 
former  should  be  performed  by  the 
latter,  in  consideration  of  the  giit 
Ih. 

29.  A  Hindd  of  Bengal  may 
lawftilly  convey  all  his  property,  by  a 
deed  of  gift;,  to  his  broUier,  notwith- 
standing that  he  have  a  wife  living.^ 
Tamee  Chum  v.  Mt,  Dasee  Daseea* 
31st  July  1824.  3  S.  D.  A.  Rep. 
397. — C.  Smith  &  Ahmuty. 


^  This  is  according  to  the  Vivada  Chinta- 
mani  and  other  Mitbila  books. 
2  1  Str.  H.  L.  32 ;  2  Do.  427. 


s  The  respondent  appealed  from  tiiis  de- 
cision to  llhe  King  in  Council,  but  hSTing 
neglected,  for  nearly  four  yean,  to  take  soy 
steps  towards  prosecntiog  the  appeal,  it  was 
dismissed  on  the  2l6t  of  Aug.  1823. 


Daya  Bh.  c  ii.  31  &  Note, 
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(b)  Deed  of  Religious  Oift. 

90.  Property  bequeathed  in  Krish- 
narpan  by  a  cbildlefls  widow,  in  fa- 
Your  of  her  sister's  sons,  was  main- 
tained as  against  the  legal  heir  to  the 
same  property ;  but  the  donees  were 
declared  incompetent  to  take  or  dis- 
burse sums  set  apart  for  the  perform- 
ance of  the]  donor^s  funeral  ceremo- 
nies, which  could  only  be  performed 
by  the  le^l  heir.  Jugjeevun  Nu- 
thoojee  cam  otlien  v.  Deosunkur  Ka- 
seeram,  27th  Aug.  1812.  1  Borr. 
394.— Crow  &  Day. 

30  a.  A  Krishnarpan  cannot  be 
annulled,  nor  property  assigned  by 
it  resumed.     Ih* 

31.  A  Sivarpan  was  held  to  be 
void  where  a  previous  decision  of  the 
Court  of  Appeal  had  fixed  the  succes- 
sion of  the  property  attempted  to  be 
oonyeyed,  and  had  declared  that  the 
present  possessor  had  only  a  life  in- 
terest in  it.  Alienation  of  the  pro- 
perty, therefore,  by  such  present 
possessor  was  clearly  illegal.  Urn- 
bashunkur  Mungulram  aim  others  y. 
Tooljaram  Duyaram,  27th  July 
1813.  1  Borr.  400.— Crow  &  J. 
Smith. 

32.  A  widow  of  a  Hindu,  who  died 
without  male  issue,  may  give  away 
her  husband's  property  in  Krishnar- 
pony  notwithstanding  the  existence  of 
ner  sister's  son,  provided  she  herself 
have  no  son,  or  other  near  heir  of  her 
own,  whose  rights  would  be  affected 
by  such  gift  of  their  inheritance  to 
another.^  Kupoor  JBhuwanee  v.  Se- 
vukram  Seoskunhur,  26th  March 
1816.  1  Borr.  405.— Prendergast, 
Keate,  &  Sutherland. 

33.  In  a  dispute  between  the  wi- 


1  Hay.  c.  iy.  a.  viii.  4.  This  isastrikiDg 
case,  and  quite  conclosive  as  to  the  power 
of  a  widow  to  alienate  property.  It  was  not 
the  claim  of  an  heir  to  recover  property 
already  given  away,  and  in  the  possession 
of  tlie  donee,  but  the  latter  sued  the  legal 
heir,  enjoying  his  full  rights  over  the  pro- 
perty, strengthened  by  possession,  annulled 
Uioae  rights,  and  ouatea  him  in  virtue  of 
a  deed  of  gift. — ^Borr. 


dow  of  a  son  and  the  sons  of  a 
daughter  of  a  Hindi!  deceased,  whose 
estate  the  grandsons  claimed  under  a 
KrishnarpaUf  executed  in  their  fa- 
vour by  their  grandfather,  the  Court 
set  aside  the  Krishnarpan  in  favour 
of  the  widow  (or  daughter-in-law). 
It  may  be  remarked  that  in  this  case 
the  evidence  brought  forward  to  prove 
the  execution  of  the  Krishnarpan 
was  extremely  unsatisfactory.  Muha 
Lukmee  v.  The  Grandsons  ofKripa- 
shookuL  29th  July  1817.  2  Borr. 
510.  —  Prendergast  &  Suther- 
land. 

34.  A,  B,  and  C  laid  claim  to  tlje 
estate  of  a  deceased  Hindu,  A  being 
his  Kul  OuVf  and  claiming  under  a 
Kiishnarpan,  B  being  his  widow's 
niece,  and  claiming  under  a  will  of 
the  widow,  and  C,  a  great  mndson, 
in  a  different  branch,  of  tne  person 
from  whom  the  estate  came,  claiming 
as  heir  and  nearest  relation.  It  was 
held  that  A  was  best  entitled  to  the 
property,  as  the  right  of  possession 
passed  away  by  the  deed  from  the 
donor  to  the  donee,  and  consequently 
the  heir  of  the  donor  had  no 
longer  any  right  to  bequeath  it  to 
Bf  and  die  right  of  u  to  the  pro- 
perty was  clearly  annulled  by  the 
Krishnarpan,  Keshoor  Poonjiyar 
v.  Mt,  Mamkoonwur  and  another. 
11th  June  1822.  2  Borr.  314.— 
Romer. 

35.  A  Kiishnarpan  executed  by 
a  Hindu,  to  take  effect  after  the  death 
of  his  widow,  need  not  be  signed  by 
the  widow.     lb, 

86.  Property  given  to  certain  per- 
sons by  a  Krishnaipany  to  take  effect 
afler  the  death  of  the  widow  of  the 
donor,  cannot  be  made  liable  for  her 
funeral  expenses.     Ih, 

36  a.  A  Krishnarpan  was  held  to 
be  valid,  although  the  donor  lived  and 
ate  in  the  same  house  as  the  donee  (his 
maternal  grandson)  till  his  death,  as 
it  did  not  appear  that  he  supported 
himself  out  of  any  of  the  property 
given  in  Krishnarpan,  he  having 
other  means  of  subsistence.  Kasee- 
ram  Kriparam  v.  ML  Ichha,    24th 


ee 
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July  1823.    2  Borr.  602.— Romer, 
Sutherland,  &  Ironside. 

5.  Possession} 


37.  Semble,A  near  relation  may 
be  in  posseseion  of  a  gift,  for  any  pe- 
riod, without  its  operating  to  transfer 
the  right  of  property  irom  the  pro- 
prietor to  tne  possessor.  Baboo 
Sheodas  Naratn  v.  Kunmd  Bos 
Koonwur  and  others.  5th  July  1 823. 
3  S.  D.  A.  Rep.  234.— C.  Smitli. 

37  a.  Semble,  Possession  of  a 
dwelling  house,  in  gift,  is  when  the 
donor  leaves  the  house  and  takes  his 
goods  and  chattels  along  with  him. 
Meyajee  AUeehhoy  v.  Metha  Nuthoo 
and  another.  8th  May  1832-  Sel. 
Rep.  80.— Ironside,  Barnard,  Baillie, 
&  Henderson. 

37  ft.  Semble,  Possession  of  any 
other  house  than  the  donor's  dwelling 
is  made  over  in  gift  by  giving  the 
donee  the  key  of  the  house,  having 
first  taken  out  all  the  chattels.     Ih, 

37  c.  Semble,  Possession  of  iron 
and  dbpper  vessels,  jewels,  cattle,  and 
chattels,  is  taken  by  the  donor's  mak- 
ing them  over  to  the  donee,  and  his 
taking  them  away.     Ih. 

37  d.  Semble,  If  things  riven  by 
a  deed  of  gift  were  previously  in  the 
donee's  possession,  it  is  not  requisite 
that  possession  should  be  given  anew. 
—76. 

37  e,  Semble,  Those  things  which 
have  been  in  possession  are  rightly 
considered  a  gift,  but  not  those  of 
which  possession  has  not  been  given 
Ih. 


39.  Semble,  Where  a  Brahman 
has  been  heard  to  express  himself 
openly,  in  the  presence  of  his  family, 
in  favour  of  his  sister's  sons  succeed- 
ing to  his  fortune,  either  by  nuncupa- 
tive will  or  present  gift,  according  to 
what  might  be  the  construction  ofrne 
words  employed,  it  would  be  consi- 
dered by  the  Court  to  be  a  good  dis- 
position of  his  property,  aluough  it 
is  contrary  to  Hindu  law  for  a  Brah- 
man to  adopt  his  sister's  son;^  but 
the  Court  would  not  give  credit  to 
vague  and  unsatisfactory  evidence  of 
such  expression  of  will,  or  gift,  even 
where  the  nephew  had  performed  his 
uncle's  funeral  ceremonies,  the  latter 
leaving  a  childless  widow.  Doe  dem. 
Kora  bhunko  Takoor  v.  Beebee  Mun- 
nee.  24th  Nov.  1815.  East's  Notes, 
Case  20. 

40.  A  verbal  gift  by  a  Hindti,  who 
was  upwards  of  eighteen  years  of  aee, 
made  the  day  before  his  death,  ne 
being  at  the  time  in  ftill  possession  of 
his  senses,  was  held  to  be  valid.^  Oo- 
saien  Chund  Kohraj  v.  Mt.  Kishen- 
munnee  and  another.  8th  July  1836. 
6  S.  D.  A.  Rep.  77.— Halhed. 


6.  Verbal  Gift. 
38.  Semble,  According  to  the  law 
as  current  in  Mithila,  a  verbal  gift  of 
immoveable  property  is  invalid, 
where  the  donee  has  never  been  in 
the  possession  of  the  property.  Sham 
Singh  v.  Mt.  Umraotee.  28th  July 
1813.  2  S.  D.  A.  Rep.  74.— H.  Cole- 
brooke&  Stuart. 

«  2  Coleb.  Dig.  170  ;   1  Str.  H.  L.  32  j  2 
Do.  427. 


7.  Revocation. 

41.  If  a  Hindu  execute  to  another 
Hindu  a  deed  of  assignment  and  gift, 
without  any  stipulation  or  condition, 
the  assignor  cannot  revoke  such  deed.^ 
Mohunt  Sheo  Suhye  Doss.  v.  Mo- 
hunt  Saokh  Deo  Doss.  25th  Jan. 
1841.  7  S.  D.  A.  Rep.  4.— Tucker 
&  D.  C.  Smyth. 


■■^^>j'X»*^'.j-V,i   ./-w."V'X^*.^W^ 'X  ' 


II.    MUHAMMADAN  LaW.^ 


1.  Generally. 
42.  A  gift  in  lieu  of  dower  is  not 

2  See  supra,  Adoption,  pp.18,19.  PL  59.61. 
&  Notes. 

»  2  Str.  H.  L.  426,  427. 

4  But  an  excessive  or  illegal  gift  nifty 
be  retracted.    Menu  B.  viiL  v.  4.  212,  213. 

o  The  Muhammadan  law  of  |;ift,  accord- 
ing to  the  doctrine  of  the  Sunnijs,  viU  be 
found  in  3  Hed.  290  et  seq,  Haen.  Princ 
M.  L.  50,  51,52.  197  <^<e7. 
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inTalidated  by  the  marriage,  on  occa- 
sion  of  which  the  dower  was  settled, 
proving  illegal  by  the  return  of  the 
wife's  former  husband,  supposed  to 
hs^re  been  dead.  Nemazee  Feraush 
y.  Mt  Atltusee  and  another.  26th 
Nov.  1800.  1  S.  D.  A.  Rep.  31.— 
Speke. 

43.  Where  a  Muhammadan  had 
transferred,  by  gift,  all  the  property 
in  \u8  possession  to  his  wife,  in  lieu 
of  dower,  it  was  held  that  such  gift 
did  not  bar  an  action  against  nis 
estate,  for  property  which  had  come 
into  his  hands  as  executor.^  Muzia 
Begumv,  Aka  Moohummud  Ibrahim. 
8th  Aug.  1806.  1  S.  D.  A.  Rep. 
150. — H.  Colebrooke  &  Fombelle. 

44.  Held,  that  notwithstanding  the 
difference  of  opinion  in  the  Muham- 
madan law  books  as  to  the  effect  of 
an  invalid  gift  being  conjoined  with 
one  that  is  valid,  such  gift  is  valid  so 
iar  as  regards  the  thing  which  is  a  fit 
subject  of  gift.  Shah  Ohoolam  Mo- 
hee-oodrdeen  Sahib  Shootary  v.  Ruh- 
mut-oon'Nisa  Beebee  and  another. 
Case  1  of  1820.  1  Mad.  Dec.  254. 
— Harris  &  Grseme. 

46.  In  a  gift  of  partible  property, 
division  is  essentially  necessary  prior 
to  delivery.  Mt,  Xhanum  Jan  v. 
Mt.  Jan  Beebee.  13th  Feb.  1827. 
4  S.  D.  A.  Rep.  210.  —  Leycester  & 
Dorin. 

46.  Semble,  There  is  no  difference 
with  regard  to  gift  between  the  heirs 


^  It  appeared,  from  the  opinions  of  the 
law  officers,  that  a  creditor  could  not  have 
recovered  against  the  wife  from  the  assets 
which  came  into  her  hands  by  g^ft  from  her 
htuhand,  but  that,  as  he  could  have  no  power 
to  gire  what  was  not  his  own,  the  donation 
of  any  property,  not  actually  his,  could  be 
DO  bar  to  the  suit  The  Court,  under  this 
opinion,  considered  the  amount  of  the  pro- 
perty in  the  hands  of  the  executor  to  be 
unalienable  by  him,  and  proper  to  be  se- 
parated and  deducted  from  the  donation  of 
his  estate  made  by  him  in  favour  of  his 
wife.  The  other  point  of  Muhammadan  law 
whieh  came  under  consideration  in  the  de- 
cision of  the  cause  was  the  limitation  of  le- 
gacies to  one-third  of  the  testator's  proper- 
ty, exeluitye  of  funeral  charges  ana  debts. 
— Macn. 


of  a  Musulmdn  and  a  stranger.  Me- 
yajee  Alhebhoy  v.  Metha  Nuthoo 
and  another.  8th  May  1832.  Sel. 
Rep.  80. — Ironside,  Barnard,  Baillie, 
&  Henderson. 


2.  Definiteness. 

47.  It  was  declared  by  the  law  offi- 
cer that  a  gift  of  lanc^  forming  part 
of  joint  property,  to  be  valid  must  be 
distinct,  and  the  boundaries  and  ex- 
tent of  the  property  given  be  known.* 
Jafier  Kh/in  v.  Hubshee  Bebee.  3l8t 
March  1796.  1  S.  D.  A.  Rep.  12. 
— Speke  &  Cowper. 

48.  To  render  a  gift  valid  by  the 
Muhammadan  law,  it  is  necessary 
that  the  subject  of  it  be  defined  and 
distinct,  and  separated  from  all  other 
property  not  intended  to  be  conveyed, 
or  which  cannot  lawfully  be  conveyed 
by  gift :  and  where  four  out  of  twelve 
parts  of  certain  property  intended  to 
be  transferred  were  devoted  to  reli- 
gious purposes,  and  which,  therefore, 
could  not  legally  be  transferred  by 
gift,  it  was  held  that  the  gift  of  the 
eight  portions  was  invalid,  as  they 
were  transferred  simultaneously  witn 
the  four  portions,  the  transfer  of 
which  was  illegal.  Meer  Ubdool 
Kureem  v.  Fuhhroonisa  Begum.  2d 
Aug.  1820.  3  S.  D.  A.  Rep.  44.— 
C.  Smith  &  Goad. 

49.  Held,  that  the  Muhammadan 
legal  objection  of  indefiniteness  does 
not  apply  to  a  gift  under  which  pos- 
session has  been  held  for  upwards  of 
twelve  years.*  St/ud  Shah  Basit  AH 
V.  Syud  Shah  Imamoodeen.    19th 


«  3  Hed.  291.  293. 

3  In  the  case  of  a  gift  made  to  two  or 
more  donees  the  interest  of  each  must  be 
defined,  either  at  the  time  of  making  the 
gift,  or  on  delivery.  See  Macn.  Princ.  M.  L. 
50.  There  was  another  objection  against 
the  gift  in  this  case  which  was  not  noticed 
by  the  parties,  but  which  would  have  equally 
operated  against  the  appellant ;  namely,  that 
the  donor  did  not  relinquish  possession 
during  his  lifetime.  Another  suit  between 
the  same  parties  for  the  personal  property 
was  decided  in  favour  of  we  respondent  on 
the  same  grounds. — Macn. 
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Nov.  1822.    3  8.  D.  A.  Rep.  176.— 
Groad  k  Dorin. 

50.  In  the  case  of  a  gift,  under  the 
Muhammadan  law,  specification  of 
the  property  is  not  requisite,  where 
the  gift  comprises  the  whole  property 
of  the  donor,  and  is  made  in  favour 
of  only  one  donee.  J^ft.  Saheebun  v. 
Sheik  Khoda  Buxsh.  10th  Nov. 
1835.  6  S.  D^  A.  Rep.  44.— Rattray 
&  Robertson. 


3.  Confusion. 

51.  A  gift  is  vitiated  by  conftision. 
Mir  Nur  AH  v.  Majidah  and  others. 
30th  July  1831.  6  S.  D.  A.  Rep. 
136.— H.  Shakespear  &  Sealy. 

52.  But,  Semble,  the  Cotirt  will 
consider  that  a  gift  for  a  considera- 
tion is,  in  effect,  a  sale  and  purchase, 
and  is  not  vitiated  by  confusion  of 
property,  or  defect  of  possession,  ac- 
cording to  the  Muhammadan  law. 
Sayud  Husain  Ali  Khan  v.  Fiyaz 
Uddin  Haidar.  28th  Nov.  1832. 
5  S.  D.  A.  Rep.  239.— Walpole. 

53.  The  Muhammadan  law  recog- 
nizes a  distinction  between  a  gift  for 
a  consideration  {Hibeh-hiUiwaz)  and 
a  gift  on  consideration  of  a  return 
{Hibeh  ba  shart-ul-iwaz^);  the  latter 
is,  the  former  is  not,  vitiated  by  confu- 
sion and  non-possession.  ImdadAli  v. 
Kadir  Baksh  and  others.  24th  April 
1833.  5  S.  D.  A.  Rep. 296.— Walpole. 


4.  Possession. 
1.  Generally. 

54.  Seisin  of  the  donee  is  not  re- 
quisite by  the  Muhammadan  law,  in 
order  to  render  a  Hibeh-bil-iwaz,  or 
gift  for  consideration,  valid.  Meer 
^ujeeb  UUah  v.  Mt.  JSjuseema.  18th 
Nov.  1795.  1  S.  D.  A.  Rep.  10.— 
Sir  J.  Shore,  Speke,  &  Cowper. 

55.  In  a  suit  for  lands,  to  which 
the  defendant  pleaded  a  title  under  a 
gift  from  his  wife,  lately  deceased, 


1  For  the  definition  ofthia  and  the  pre- 
ceding kind  of  deed,  see  Macn.  Princ.  M. 
L.  217. 


made  some  years  prepoos  to  her 
death,  the  question  was,  whether 
there  had  been  possession  under  the 
gift  sufficient  to  give  validity  to  the 
gift  in  Muhammadan  law.  Held, 
mat  delivery  of  seisin  was  sufficient, 
and  continued  possession  was  not  oe- 
cessary.  Jafier  Khan  v.  Hnbi^ 
Beebee.  31st  March  1796.  1 S.  D. 
A.  Rep.  12. — Speke  &  Cowper. 

56.  The  gift  of  a  portion  of  landed 
property,  without  distinct  allotment 
of  It,  and  delivery  of  seisin  to  the 
donee,  is  not  valid  in  Muhammadan 
law.  Azimoodeen  v.  Fatima  Be^. 
27th  June  1799.  1  S.  D.  A.  Rep. 
24. — Cowper.  Kishnmr  Khan  t. 
Jenmn  Khan.  9th  Aug.  1799.  Ih. 
25. — Cowper.  Casim  Ali  v.  Fur- 
zundAli.^  27th  Nov.  1805.  72^.113. 
— H.  Colebrooke  &  Harington. 

57.  Possession  is  an  indispensable 
part  of  a  gift,  which  is  not  valid  with- 
out it.  Shekh  Mumeedood  Been  t. 
Nuzurood  Been.  19th  Jan.  1824 
2  Borr.  648. — Romer. 

58.  Semble,  A  gift  made  at  the 
point  of  death  is  not  valid,  even  to 
pass  one-third  of  the  property,  with- 
out possession  being  given.  Meya- 
jee  Alleebhoy  v.  Metha  Nuthoo  aid 
anotlier.  8th  May  1832.  Sel.  Rep. 
80.  —  Ironside,  Barnard,  Baillie,  & 
Henderson. 

59.  Under  the  Muhammadan  law, 
seisin  by  the  donee  is  essential  to  the 
validity  of  a  gift.  Neermtdee  Beebee 
Chowdrain  and  another  v.  Assudo- 
nissa  Beebee.  20th  April  1840.  6 
S.  D.  A.  Rep.  286,— Rattray  &  Lee 
Warner, 


2  According  to  the  Muhammadan  law,  u 
ascertained  in  this  case,  seisin,  or  possession 
by  the  donee,  is  indispensable  to  the  com- 
plete eflfect  and  validity  of  the  gift  in  his 
farour.  Another  point  of  law  which  came 
under  consideration,  but  which  did  not  in- 
fluence the  decision,  is  the  Tslidity  of  a 
joint  gift  without  discrimination  of  sharesL 
The  authorities  of  Muhammadan  law  difibr 
on  this  question,  but  the  prevailing  autho- 
rities admit  the  validity  of  such  a  gift  But 
it  would  not  be  valid  for  property  included 
in,  or  inseparably  attached  to,  that  of  ano- 
ther person  (so  as  to  be  undefined). 
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5.  Revocation*^ 

60.  An  unconditional  giil,  without 
consideration,  is  valid,  though  the 
donee  be  not  of  kin  to  the  donor,  and 
cannot  be  retracted  where  a  transfer 
has  been  made  by  a  donee  to  a  third 
person,  or  where  the  donee  has  im- 
proved the  gift,  or  where  the  donor 
and  donee  are  spouses.  Shah  Mak- 
dum  Bakhsh  v.  LutfAli.  26th  April 
1834.  6  S.  D.  A.  Rep.  355.— Brad- 
don  k  Robertson. 

61.  If,  after  the  execution  of  a  deed 
of  gift,  possession  be  also  given,  the 
gift  cannot  be  revoked.  Mt.  JBunnoo 
V.  Mt,  Hedayut  and  others,  9th 
Jan.  1835.  6  S.  D.  A.  Rep.  16.  — 
Robertson  &  Stockwell. 

62.  If  none  of  the  legal  obstacles 
to  the  resumption  of  a  gift  exist^  the 
Civil  Court,  on  application  being 
made  by  the  donor,  will  grant  per- 
mission to  resume  the  gin,  and  not 
call  for  evidence  as  to  the  cause  of 
desire  of  resumption ;  and  such  per- 
mission given  is  legal  and  valid. 
Sheik  Jeetoo  v.  Mt.  JBuddun  JBihi  and 

'another.   7th  Nov.  1837.    6  8.  D.  A. 
Rep.  189. — Braddon  k.  Hutchinson. 


6.  Deed  of -Gift. 

63.  The  widow  of  a  Musulmdn 
claimed  the  estate  of  her  husband, 
who  died  twenty-six  years  before,  un- 
der a  mft  from  him  in  lieu  of  dower 
(Sibelt-bil^n}aa),  dated  two  years 
before  he  died.  There  was  no  pos- 
session on  her  part  since  his  death ; 
and  her  son,  in  the  interval,  by  her 
direction,  had  sued  and  obtained  judg- 
ment as  heir  to  his  father's  estate. 
Such  having  been  the  case,  the  law 


*  3  Hed.  300  et  seq. 

'  The  Kdzi  stated  that  the  legal  obstacles 
to  the  resumptioD  of  a  gift  are  seven :  1.  The 
incoq>oration  of  an  increase  with  the  gift. 
2.  The  death  of  either  of  the  parties  to  the 
gift  3.  A  return  in  consideration  hy  the 
donee  to  the  donor.  4.  Alienation  of  the 
gift.  5.  The  parties  being  husband  and 
wife.  6.  Relation  within  the  prohibited 
degrees  of  marriage.  7.  Destruction  of  the 
thing  giTen.    And  see  3  Hed.  301. 


officers  held  that,  under  the  circum- 
stances, the  widow  was  estopped  from 
claiming  under  a  gift  from  her  hus- 
band, though  she  might  come  in  for 
her  share  as  one  of  the  heirs.  Meer 
Nujeeb  Ullah  v.  Micssummaut  Ku- 
seenia.  18th  Nov.  1795.  IS.D.  A. 
Rep.  10.  — Sir  J.  Shore,  Speke,  & 
Cowper. 

64.  A  deed  of  gift  from  a  father  to 
his  minor  son  for  property,  of  which 
possession  was  not  delivered  at  the 
time  of  the  gift,  or  during  the  father's 
life  (about  four  years  beyond  the  date 
of  it),  was  held  valid;  for  the  son 
beine  a  minor,  it  was  presumed  that 
the  father  was  trustee  for  him.  One- 
fourth  of  the  property  conveyed  by 
the  gift  was  adjudged  to  the  son's 
widow,  as  his  heir,  in  addition  to  her 
dower.  Newazee  Feraush  v.  Mt.  At- 
lussee.  26th  Nov.  1800.  1  S.  D.  A. 
Rep.  31.— Speke. 

65.  At  the  suit  of  a  widow  against 
the  brother  of  her  husband,  for  her 
husband's  estate,  under  a  deed  mak- 
ing a  gift  to  her  of  all  his  property 
in  lieu  of  dower,  it  was  adjudged  that 
the  widow  was  entitled  to  take  under 
this  deed  all  property  possessed  by 
the  husband  at  the  date  of  its  exe- 
cution,  and,  in  the  property  subse- 
quently acquired,  had  a  right  to  share 
as  an  heir.  Mumtid  AH  v.  Khoor- 
skeed  Banco.  14th  Aug.  1801.  1 
S.  D.  A.  Rep.  52. — Lumsden  &  Ha- 
rington. 

66.  A  deed  of  gift  by  a  woman  to 
a  minor,  received  into  her  family  as 
an  adopted  son,  for  property  of  which 
possession  was  not  delivered  at  the 
time  of  the  gift,  or  during  the  life  of 
the  donor,  who  retained  possession  of 
it  in  behalf  of  the  said-  minor,  was 
held  to  be  valid  and  complete  in  law, 
notwithstanding  that  the  father  of  the 
said  minor  was  aiive;  but  a  cliiim 
under  that  instrument  to  a  portion  of 
a  joint  undivided  estate  was  rejected, 
the  gift  of  such  property  being  invalid 
according  to  the  Muhammadan  law. 
Mt.  Banoo  Beebee  v.  Fuhheroodeen 
Hosein.  3d  May  181  a  2  S.  D.  A. 
Rep.  180. — Harington  &  Fombelle. 
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67.  Where  a  deed  was  not  in  the 
form  of  a  Sibek  ndmeh,  and  was  in 
its  language  obscare,  jet  as  it  con- 
tained the  words  ddtkh  shud^  *'  it  was 
given"  (by  me),  the  deed  was  de- 
clared to  be  good  and  valid.  Moo- 
hummud  Umeer  Khan  v.  Juviadar 
Bucha  Bhaee.  9th  Jan.  1822.  2 
Borr.  179. — Romer.  * 

68.  Where  a  widow  claimed  for 
recovery  of  hfo  late  husband's  effects 
from  the  widow  of  her  stepson ;  the 
latter  produced  a  deed  of  gift  by  the 
husband  in  her  favour,  in  reversion 
from  his  own  daughter,  and  an  ac- 
quittance from  the  mother-in-law.  It 
was  held  doubtful  whether  the  deed 
of  eift  was  not  invalid,  as  not  being 
folk>wed  by  possession,  or  whether  it 
might  not  come  under  the  denomina- 
tion of  a  will,  as  providing  for  the 
disposal  of  property.  The  majority 
of  the  authorities  were  against  the 
validity  of  the  deed,  and  the  Court 
reserved  the  point,  holding  that  the 
claim  of  the  mother-in-law  was  un- 
tenable on  account  oiiheFarikhkhatt, 
Noor  Beebee  v.  Mt.  Ruheema,  28th 
March  1822.  2  Borr.  163.>-Romer 
&  Sutherland. 

69.  A  filed  a  suit  for  the  removal 
of  a  notice  of  mortgage  laid  by  B 
on  a  house  bestowed  m  gift  by  the 
former  owner  under  a  Hweh  ndmeh 
Xjq  A.  B  urged  that  the  donee  only 
held  the  house  in  mortgage  of  ^'s 
ancestors ;  but  failing  to  produce  any 
documentary  evidence  in  proof  of 
the  alleged  mortgage,  the  Hiheh  no- 
meh  (in  which  the  former  owner  de- 
clared the  house  to  be  his,  and  which 
was  proved  to  have  been  executed  in 
a  public  manner  many  years  back) 
was  declared  to  be  valid,  and  it  was 
decreed  that  the  notice  of  mortgage 
should  be  removed,  and  B  restrained 
from  all  further  molestation  to  jl's 
rights  of  ownership.  Shurfood  Been 
and  others  v.  Shumsood  Been  Shoffur, 
30th  May  1822.  2  Borr.  269.  — 
Romer,  Sutherland,  &  Ironside. 

70.  Where  a  widow  claimed,  under 
a  Htbeh  ndmeh  by  her  husband  in  her 
favour,  to  prevent  the  sale  of  her  hus- 


band's house,  attached  in  execQti<Hi  of 
a  decree  against  him ;  it  was  held, 
that  as  the  property  given  had  not 
been  transferred  to  the  possession  of 
the  donee,  but  had  remained  until  the 
attachment  partly  in  the  hands  of  the 
donor  and  partly  in  those  of  his  cou- 
sin, the  Hibeh  ndmeh  was  invalid. 
Shekh  TJhmud  Shekh  Muheem  v.  ML 
Hufeez  Buhoo.  26th  July  1823.  2 
Borr.  611.  — Romer,  Sutherland,  & 
Ironside. 

71.  A  Hibehf  or  gift,  is  fixed  by 
the  Ijdb-irkahuly  or  '^  acceptance  of 
the  verbal  gift/'  and  a  Hibeh  ndmeh 
in  which  the  Ijdb,  or  "  verbal  offer," 
alone  is  written,  not  the  acknowledg- 
ment, or  Kabulj  and  which  is  not  fol- 
lowed by  possession,  is  invalid,  and 
cannot  be  executed.    lb. 

72.  Land,  being  joint  property, 
cannot  be  bestowed  by  a  Mibek  nd- 
meh; but  if  the  donor,  having  sepa- 
rated his  share,  should  give  it  away, 
and  the  donee  should  take  it  in  pos- 
session, the  gift  would  then  be  valid; 
for  by  the  Muhammadan  law  posses- 
sion IS  an  indispensable  part  of  a  gifl,  - 
which  is  not  valid  without  iL  And 
where,  in  a  suit  by  a  Muhammadan 
against  the  heirs  of  a  woman  de- 
ceased for  her  Wa^fah  lands,  his 
property  under  a  deed  of  gift  exe- 
cuted by  her  in  his  favour,  the  Court 
held  that  possession  of  the  lands  by 
him  was  not  proved,  or  that  he  en- 
joyed any  income  from  them,  and  the 
suit  was  dismissed.  Shehh  Humee- 
dood  Been  v.  Nuzur^od  Been.  19th 
Jan.  1824.    2  Borr.  648.— Romer. 

73.  A  deed  executed  by  a  Musul- 
m4n  during  an  illness  of  which  he 
dies  is  good  only  for  one-third.  Case 
of  Moonshee  Hassan  Alu  BarwelFs 
Notes,  91. 

74.  Where  a  third  of  certain  pro- 
perty had  been  decreed  to  a  Musnl- 
mdn  by  the  Zillah  Judge  (Jones),  he 
claiming  the  whole  under  a  deed  of 
gift  passed  to  him  from  his  brother- 
in-law  previous  to  his  decease;  the 
Provincial  Court  (Sutherland  and 
Taylor)  reversed  the  decree,  on  the 
ground  that  the  donee  had  not  exer- 
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cised  ownershipy  and  was  not  entitled 
even  to  the  one-third  share ;  but  on 
appeal  it  was  held,  that  as  the  donee 
was  now  left  in  a  worse  position  than 
he  was  in  before  he  appealed,  and  as 
the  Provincial  Court  nad  decided  on 
a  point  not  referred  to  them,  the  de- 
cree of  the  Provincial  Court  should 
be  amended,  so  far  as  to  confine  its 
operation  to  two-thirds  of  the  pro- 
perty, the  claim  to  which  had  been 
thrown  out  by  the  Zillah  Judge's  de- 
cree, deciding  that  the  donee  was  not 
entitled  to  possess  those  two-thirds; 
but  with  re^Eird  to  the  remaining  one- 
third  it  was  decided,  that  as  neither 
party  had  appealed  from  that  part  of 
the  decision  it  should  remain  in  force 
until  brought  before  the  Court  in  a 
regular  form.  Costs  in  the  Lower 
Courts  were  decreed  to  be  discharged 
from  the  estate,  but  in  the  Upper 
Court  to  be  defrayed  by  the  appellant. 
Jkfeyajee  AUeebhoy  v.  Metha  Nuthoo 
and  another,  8th  May  1832.  Sel. 
Rep.  80. — Ironside,  Barnard,  Baillie, 
&  Henderson. 

75.  Semble,  A  Musulm4n  making 
a  deed  of  gift  upon  his  death-bed,  the 
deed  cannot  hold  good  further  than 
it  may  be  considered  a  bequest,  by 
which  a  man  who  has  heirs  can  be- 
queatli  only  one-third  of  his  property 
to  a  stranger,  and  then  the  party  in 
whose  favour  it  was  passed  would  be 
entitled,  without  the  consent  of  the 
heirs,  to  one-third  of  the  property, 
whatever  it  might  be,  after  all  other 
claims  on  the  estate  had  been  liqui- 
dated,    lb, 

76.  Semble,  If  one  of  the  heirs  of 
a  Musulmin  passing  property  by  deed 
of  gift  to  a  stranger  admit  the  gift, 
it  wiU  hold  s^inst  his  share.     Ih, 

77.  A  sued  B  for  a  share  of  cer- 
tain properties,  under  a  deed  of  gift, 
for  a  consideration  executed  by  ^'s 
mother.  B  alleged  that  a  K>rged 
deed  in  this  form  had  been  substituted 
for  a  ffift  in  the  ordinary  form,  be- 
cause me  latter  was  vitiated  by  con- 
fusion and  defect  of  possession.  He 
further  alleged  that  the  consideration 
was  fictitious.    The  Sudder  Dewanny 


Adawlut  decreed  A^%  claim  on  proof 
of  the  deed,  and  did  not  try  the  fact 
of  consideration.  Saynd  Humin  All 
Khan  v.  Fiyaz  Uddin  Haidar.  28th 
Nov.  1832.  5  S.  D.  A.  Rep.  239.— 
Walpole. 

78.  A  Kabin  ndmeh,  or  deed  of 
marriage  settlement,  containing  a  gift 
by  the  husband  to  his  wife  of  the 
whole  property  possessed  by  him,  or 
which  thereafter  mieBt  come  into  his 
possession,  is  valid  m  regard  to  the 
property  in  the  actual  possession  of 
the  husband  at  the  time  of  the  execu- 
tion of  the  deed,  but  not  in  regard  to 
property  acquired  subsequentlv  by 
him,  non-existent  property  not  being 
capable,  under  tne  Muhammadan 
law,  of  being  made  the  subject  of  a 
gift.  Oqjudhea  Beebee  and  others  v. 
mohun  Beebee  and  another.  30th 
June  1835.  6  S.  D.  A.  Rep.  30.— 
Braddon  &;  Stockwell. 

79.  Held,  that  a  deed  of  gift  of 
real  property,  legally  executed,  is  va- 
lid against  a  deed  of  dower,  previously 
exiiisuted  by  the  same  indiividual  in 
favour  of  his  wife,  in  which  a  sum  of 
money  is  specified  as  dower  due  to 
her,  without  mention  of  a  pledge  of 
real  property  as  security  for  the  dower 
debt.  Mt.  Suffuroonisa  v.  Ayetha 
Bibi.  18th  July  1837.  6  8.  D.  A. 
Rep.  177.— Rattray  &  F.  C.  Smith. 

80.  A  deed  of  gift  for  a  considera- 
tion bond  fide  executed  by  a  trader  to 
his  wife,  such  trader  not  being  shewn 
to  be  in  debt  at  the  time,  or  that  he 
executed  it  in  contemplation  of  insol- 
vency, is  good  against  subsequent  dis- 
positions of  the  property.  Such  a 
deed  of  gift,  by  the  Muhammadan 
law,  must  be  construed  according  to 
the  rules  afiecting  the  laws  of  sale, 
and  the  validity  of  a  sale  is  derived, 
not  from  the  seisin,  but  from  the  con- 
tract. Doe  dem.  Ramtonoo  Mooher- 
jee  V.  Bibee  Jeenut.  1st  Term  1843. 
1  Fulton,  152. 

80  a.  A  deed  of  adoption  by  a 
Musulmdn,  declaring  that  the  adopted 
son  should  "  succeed  to  his  property 
and  title,"  was  held,  on  appeal,  to  be 
inoperative  and  void,  either  as  a  deed 
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of  gift,  or  as  a  testamentary  disposi- 
tion, no  delivery  of  possession  and 
relinquishment  by  the  donor,  or  seisin 
by  the  donee,  having  taken  place. 
Jesnmnt  Singjee  Uhby  Singjee  v.  Jet 
Singjee  Uhhy  Singjee,  5th  Feb.  1844. 
3  Moore  Ind.  App.  245. 

7.  By  the  Imdmiyah  Doctrine.^ 

81.  By  the  law,  as  received  by  the 
8hia  sect,  gift  of  an  aliquot  pail;  of 
an  undivided  whole  is  valid.'  Mirza 
Kdsim  AH  v.  Mirza  Muhxjummad 
Hosen.  29th  May  1832.  6  S.  D. 
A.  Rep.  213.— Rattray  &  Walpole. 

82.  According  to  the  law  of  the 
Shia  sect  an  undefined  gift  is  valid. 
Ih.  as  died  in  Mamrutton  Rae  v. 
Furrook  oon  Nissa.  P.  C.  Cases. — 
Walpole, 

III.  In  the  Supreme  Courts. 

83.  A  gift,  intended  as  such,  by  a 
father  to  his  natural  son,  though  ad- 
vanced to  him  as  a  loan  by  way  of 


precaution  for  good  behaviour,  and 
afterwards  disavowed  by  the  father 
as  a  loan,  does  not  affect  any  provi- 
sion by  a  subsequent  will.  Burt  and 
others  v.  Wood  and  others.  11th 
April  1816.    East's  Notes.   Case  52. 

GO  DN A.— See  Criminal  Law, 

562. 

GOLAHS.— 'See  Dues  and  Duties, 

4;  SALTy  passim. 

GOMASHTAH.— See  Agent  awd 
Principal,  |?am»i;  Surety,  20. 


*  There  is  no  translated  work  on  the  Ima- 
miyah  law  of  gift,  Baillie's  Digest,  unfortu- 
nately, not  having  reached  that  division  of 
the  Shia  law.  . 

2  In  a  former  case  (Azeemoodin  v.  Fatima 
Beebes.  27th  June  1799.  1  S.  D.  A.  Bep. 
24.)  the  law  officers  of  the  Court,  after  pro- 
pounding the  doctrine  of  the  Suniy  Juris- 
prudents as  to  gift  of  part  of  an  undivided 
whole  and  possession,  cited  these  extracts 
from  the  Sharaia  al  Islam  as  shewing  the 
doctrine  of  the  Shia  doctors  on  the  same 
subjects—*'  As  to  immoveable  and  non-de- 
liverable property,  possession  arises  from 
abandonment  of  the  donor.  In  regard  to 
moveable  and  deliverable  things,  it  arises 
from  delivery  and  transfer.  Gift  of  undi- 
vided property  is  valid,  like  that  of  divided, 
and  possession  thereof  is  established  by  the 
surrender  of  the  whole  to  the  donee.  But 
if  the  tenant  in  common  refuse,  let  the  donee 
direct  him  to  appoint  him  to  be  agent  for 
possession ;  should  he  refuse,  let  the  ruler 
appoint  an  agent  to  hold  for  both,  to  whom 
the  donor  may  then  transfer.  The  gift  is 
not  valid  of  that  of  which  possession  cannot 
be  given— for  instance,  of  a  bird  in  the  air, 
and  of  a  fish  in  the  river."  "  If  he  give 
what  the  donor  already  holds,  it  is  valid,  and 
there  is  no  need  for  the  permission  of  the 
donor  to  take  possession,  nor  that  the  time 
during  which  possession  is  possible  should 
have  passed.  But  to  this  latter  position  some 
jurisprudents  scarcely  incline.' 


GOOROO.— SeeGiFT,34;  Inhebi- 
TANCB,  191  et  seq. ;  Priest,  passim, 

GOSAYEN.— See  Dues  and  Du- 
ties, 12;  Inheritance,  190, 191. 

GOVERNMENT  FUNDS. 

1.  A  deposited  a  sum  of  money  in 
the  treasury  of  the  Collector,  as  a 
loan  to  Government,  but  died  before 
the  promissory  note  to  the  amount  of 
the  deposit  had  been  made  over  to 
him ;  A's  heirs  claimed  i^ainst  the 
Collector  for  re-payment  of  the  de- 
posit to  them,  but  the  Court  held  that 
It  was  not  competent  to  the  Collector 
to  refund  the  money  which,  having 
been  deposited  as  an  investment  in 
the  public  fiinds,  could  not  be  repaid 
without  the  orders  of  Government; 
and  it  was  decreed  that  the  promis- 
sory note  should  be  obtained  from 
the  Accountant  General,  sold  at  the 
market  rate,  and  the  proceeds,  after 
payment  Aereout  of  the  costs  of  suit, 
divided  amongst  the  heirs  of  A,  ac- 
cording to  their  respective  shares. 
Collector  of  Chittagong  v.  Mt.  Mai- 
laka  Banoo.  2d  Feb.  1841.  7  S. 
D.  A.  Rep.  13.— Lee  Warner  &  D. 
C.  Smyth. 
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GOVERNMENT  PLEADER.- 
See  Criminal  Law,  502,  503. 


OOVERNOR-GENERAL. 

1 .  The  Governor-General  and  the 
majority  of  the  Council  cannot,  of 
their  own  sole  authority,  dismiss  a 
pei'son  appointed  to  an  office  by  the 
Honourable  Company.  (Hyde  and 
Chambers,  J.,  dissent.)  Stewart  v. 
AurioL  Hyde's  Notes.  13th  March 
1776.     Mor.  209,  note. 

2-  The  power  of  altering  the  pub- 
lic assessment  is  not  vested  by  the 
Regulations  in  the  Civil  Courts  of 
Judicature,  but  is  reserved  exclusively 
to  the  Governor-General  in  Council. 
Showanny  Pershaud  Chuckerhutty 
V.  Mt,  Coroona  Mye,  7th  June  1817. 
2  S.  D.  A.  Rep.  242.— Ker  &  Os- 
wald. 

3.  Per  Grey,  C.J. — The  Governor- 
General  in  Council  can  only  act  ac- 
cording to  the  provisions  of  the  Sta- 
tutes, and  he  cannot  delegate  an  au- 
thority to  any  one  to  say  what  is  a 
genuine  act  of  Government.  The 
Bank  of  Bengal  v.  The  East-India 
Company,  17th  Jan.  1831.  Big- 
nell,  144 


r>tt  ^Npf-yX    s.   W^^N#"w'%^>^^^  %f  ^ 


GRANT. 


I.  In  thb  Supreme  Courts,  1. 

II.  In  thb  Courts  of  the  Honour- 
able Company,  2. 
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I.  In  the  Supreme  Courts. 

1.  A  grant  of  two  villages  in  con- 
sideration of  the  services  of  the  gran- 
tee and  his  farmily,  reserving  a  com- 
mon rent  for  the  villages  in  question, 
together  with  another  village  con- 
firmed to  the  family  by  the  same 
deed,  and  previously  granted  to  the 
family,  rests  exclusively  in  the  gran- 
tee, such  appearing  to  have  been  the 
intention.  Mootiah  v.  Nineapah. 
1816.    2Str.  333. 


^-•^k-N/  w%^^  , 


Vol.  I. 


II.  In  the  Courts  of  the  Honour- 
able Company. 

2.  Grants  obtained  in  Farzi^  or 
fictitious  or  substituted  names,  are 
not  illegal  by  the  Muhammadan  law ; 
and  the  property  conveyed  by  such 
grant  is  vested  in  the  person  to  whom 
the  grant  is  actually  made,  and  not 
necessarily  in  the  person  whose  name 
is  made  use  of.  She^ih  Buhauder 
AH  V.  Sheikh  Bhomun  and  others. 
8th  Aug.,18C6.  1  S.  D.  A.  Rep. 
250. — Harington  &  Fombelle.  Mt. 
Hyatun  and  another  v.  Moohummvd 
Hussun  Khan.  3d  April  1826.  4 
S.  D.  A.  Rep.  134. — Leycester  & 
Dorin. 

3.  A  grant  obtained  by  the  acquirer 
in  the  substituted  name  of  a  female 
relation  (with  the  apparent  intention 
of  enabling  her  to  take  the  estate  at 
his  death)  is  of  no  avail,  in  Muham- 
madan law,  against  the  right  of  the 
legal  heirs  of  the  real  CTantee.  Sheikh 
Buhauder  Alt  v.  ShetfihI)ho7nun  and 
others.  8th  Augj.  1808.  1 8.  D.  A. 
Rep.  250. — Hanngton  &  Fombelle. 

4.  Serable,  That  a  grant  by  an 
Indmddr,  not  attested  by  his  eldest 
son,  is  invalid.  Pandoorung  Padya 
V.  Narroo  Padya.  8th  Feb.  1839. 
Sel.  Rep.  186. — Pyne,  Greenhill,  & 
Le  Geyt. 

GUARANTEE. 


I.  In  the  Supreme  Courts,  1. 

II.  In  the  Courts  of  the  Honour- 
able Company,  2. 


'    ■^        w' t    ■^  ,      ^^ 


I.  In  the  Supreme  Courts. 

1.  A  mere  promise  by  a  person  to 
pay  the  debts  of  another,  without  any 
consideration  of  benefit  to  the  party 
promising,  or  of  detriment  to  the 
other,  is  void  by  the  Hindd,  as  well 
as  by  the  English  law.  Oopeenaut 
Chowdryy.BissonautMalacar.  22d 
March  li21.  East's  Notes.  Case  25. 
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II.  In  the  Courts  of  the  Honour- 
able Company. 

2.  A  person  guaranteeing  to  a 
merchant  a  safe  return  for  goods  en- 
trusted to  a  supercargo  for  sale  at  a 
foreign  port,  and  executing  an  instru- 
ment to  that  effect,  for  a  premium  of 
two  per  cent.,  was  hejd  to  be  liable 
to  make  good  such  engagement,  the 
instrument  1)|eing  declared  valid, 
though  written  on  unstamped  paper 
and  proved  by  indirect  evidence,  ou- 
hoorab  Shah  Bezunjee  v.  Hurjeevun- 
das  Hurkishundas.  •  27th  June  1822. 
2  Borr.  804. — Romer,  Sutherland,  & 
Ironside. 


GUARDIAN, 


his  brother's  fourth  wife,  and  a  daugh- 
ter by  his  first,  to  prove  his  right  to 
the  guardianslup  of  the  minor  son  of 
his  orother  by  a  third,  separation 
having  taken  place  between  the  bro- 
thers; it  was  held  that  the  boy's  step- 
mother was  his  legal  euardian,  and  m 
the  event  of  her  resigning,  then  the  un- 
cle, his  claim  being  preferable  to  that 
of  the  half-sister.^  Jbukmes  v.  Umur* 
chund  Deochund,  17th  Dec.  1821. 
2  Borr.  144. — Elphinston,  Romer,  & 
Ironside. 

3.  A  stepmother  resigning  the 
guardianship  of  a  minor  is  incapaci- 
tated by  her  own  act,  which  she  can- 
not afterwards  revoke,  and  the  right 
of  guardianship  goes  to  the  next  en- 
titled in  succession  to  such  right.  Ih. 


I.  Hindu  Law,  1. 
II.  M uhammadan  Law,  4. 

III.  In  the  Privt  Council,  A  a. 

IV.  In  the  Supreme  Courts,  5. 

1.  Appointment  ofGuardian^  5. 

2.  Liability  of  Guardian,  8. 

IV.  In  THE  Courts  OF  THE  Honour- 
able Company,  10. 

1.  Generally,  10. 

2.  Right  of  Guardianship,  11. 

3.  Appointment  of Guardian,l2, 

4.  Liability  of  Guardian,  13. 


I.  Hindu  Law.^ 

1.  A  share  of  an  estate  belonging 
to  a  minor,  together  with  a  certain 
sum  set  apart  for  his  maintenance  un- 
til his  coming  of  age,  was  decreed  to 
be  entrusted  to  his  mother  as  guar- 
dian. Huruh  Jiaee  v.  Hurgoinndas, 
25th  July  1816.  1  Borr.  407.— 
Prendergast  k  Sutherland. 

2.  Where  a  Hindu  claimed  against 

'^  See,  respecting  the  Hindu  law  of  Guar- 
dian and  Ward,  Menu,  B.  V.  v.  27.  1  Coleb. 
Dig.  293.  2  Do.  543.  3  Do.  542  et  seq. 
Macn.  Cons.  II.  L.  25.  1  Macn*  Princ.  H. 
L.  102.  2  Do.  205.  1  Sir.  H.  L.  71,  72. 
2  Do.  73—77.  79*  80,  81.  305. 


II.    MuHAHMAnAN  LaW.^ 

4.  By  the  Muhammadan  law,  a 
widow  appointed  guardian  by  her 
husband  of  their  infant  child  is  en- 
titled, in  case  of  injury  or  dissei^ 
done  to  the  infant's  property,  to  sue 
in  the  ini^t's  name  alone,  or  coupled 
with  her  own  as  guardian.  Anon, 
4th  Term  1813.  East's  Notes.  Casel. 


III.  In  the  Privy  Couitciu 

4  a.  Pending  a  suit  for  partition  by 
a  widow,  she  adopted  a  son,  by  the 
direction  of  her  late  husband  ;  by  the 
Hindu  law  the  act  of  adoption  di- 
verted the  property  from  the  widow 
and  vested  it  in  the  adopted  son,  sub- 
ject to  the  maintenance  of  the  widow. 
Notwithstanding  the  adoption,  how- 
ever, the  suit  was  prosecuted  in  the 
widow's  name,  and  a  decree  was  made 
directing  her  to  be  put  in  possession. 
It  was  held  by  the  Judicial  Commit- 
tee of  the  Privy  Council,  that,  in  such 
circumstances,  she  prosecuted  the  suit 


2  1  Macn.  Princ.  H.  L.  104. 

3  For  the  Muhammadan  lav  respecting^ 
the  guardianship  of  minors  see  1  fied.  421. 
2  Do.  285.  3  Do.  31.  242.  396.  471.  5ia 
520.  608.  4  Do.  124.  213.  217.  544w  Macn. 
Princ.  M.  L.  62.  et  seq.  263.  268,  269.  307. 
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as  guardian  of  the  adopted  son,  and 
that  she  was  entitled  to  possession  as 
his  tmstee,  and  accountable  to  him 
for  the  profits  of  the  property  so  de- 
creed to  her.  Dkurm  I)aA  Pandey 
and  others  v.  MU  Shama  Soondri 
IHbia.  8th  Dec.  1843.  3  Moore 
Ind.  App.  229. 

lY.  In  the  Supreme  Courts. 


1.  Appointment  of  Ouardiun, 

3.  The  power  of  appointing  guar- 
dians is  part  of  the  prerogative  grant- 
ed to  the  Supreme  Court,  and  belongs 
neither  to  the  equity  nor  the  eccle- 
siastical jurisdiction.  In  the  matter 
of  Ann  Butler.  Hyde's  Notes.  2d 
July  1778.    Mor.2e2. 

6.  The  mother  of  an  infant  widow 
was  appointed  her  guardian,  and  a 
competent  monthly  allowance  was 
ordered  to  be  paid  out  of  her  hus- 
band's estate  for  her  support  during 
her  infancy.  Murrosoondery  Dossee 
▼.  Cossinauth  Bysack,  1815.  Macn. 
Cons.  H.  L.  83. 

7.  The  Supreme  Court  will  not  ap- 
point a  guardian  resident  out  of  its 
jurisdiction,  but  a  person  resident  at 
Calcutta  may  be  appointed  guardian 
pro  tantOf  to  receive  and  remit  the 
money  allowed  for  the  infant's  main- 
tenance to  England,  and  to  be  re- 
sponsible for  Its  application,  the  in- 
fant being  in  that  country.*  Cover- 
dale  V.  Greenway.  27th  Oct.  1830. 
Bignell,  11. 


2.  Liability  of  Ouardian, 

8.  A  release  by  a  minor  to  his 
guardian  soon  after  his  coming  of  age 
will  be  set  aside,  if  it  should  appear, 
from  the  circumstances  of  the  case, 
that  the  release  was  improperly  ob- 
tained, with  reference  to  the  particu- 

'  Tbe  person  appointed  was  the  lawfully- 
constituted  attorney  of  the  father,  and  ap- 
pointed guardian  of  the  infants,  who  were 
all  resident  in  England. 


lar  time  and  occasion  of  his  signature 
to  it :  such  signature  it  would  seem, 
upon  the  general  principles  of  the 
Court,  independently  of  circum- 
stances, cannot  be  held  binding,  but 
must  be  declared  void.*  Gillon  v. 
Mitford.  26th  Oct.  1808.  1  Str. 
324. 

9.  A  Hindu  guardian  was  ordered 
to  pay  into  the  hands  ^f  the  Accoun- 
tant-Greneral  such  part  of  the  perso- 
nal estate  of  his  infant  ward  (being 
personal  estate  of  an  undivided  Hindu 
family)  as  he  had  in  his  own  hands, 
and  over  which  he  had  the  lescal  dis- 
position,  viz.  Company's  paper,  part 
of  which  was  in  his  own  name,  and 
therefore  capable  of  being  transferred 
by  his  own  indorsement.  Ex  parte 
Lokecaunt  MuUick  and  others.  20th 
March  1815.  East's  Notes.  Case  30. 


II.  In  the  Courts  op  the  Honour- 
able Company. 


1.  Oenerally. 

10.  Where  A  had  managed  the 
estate  of  J5,  a  minor  aged  fifleen 
years,  and  took  from  B  a  conveyance, 
by  way  of  gift,  in  consideration  of  an 
alleged  debt  for  expenditure  on  his 
account,  which  appeared  grossly  ex- 
travagant ;  it  was  held  that  the  con- 
veyance should  be  set  aside  with  refe- 
rence to  this  and  the  minority  of  1?, 
without  prejudice  to  -^'s  recourse  on 
B  for  any  claim  for  money  expended 
on  jB's  account.  iMchman  JDas  v. 
Rup  Chand.  26th  April  1831.  5 
S.  D.  A.  Rep.  114.— Sealy. 


2.  Rujkt  of  Guardianship. 

11.  In  a  suit  by  a  Pdrsi  minor 
through  his  guardians,  his  great  uncle 
and  cousin,  for  recoveiy  (together 
with  its  rent)  of  a  house  of  his  mort- 
gaged by  two  of  the  respondents,  who 


^  This  jcjdgment  was  affirmed  on  appeal 
by  the  Judicial  Coramiftee  of  the  Prhy 
Council  on  the  27th  JuiV^1816. 

T  2 


276 


[GUARDIAN.] 


claimed,  under  an  alleged  will,  to  be 
trustees  of  the  estate,  and  the  appel- 
lant's guardians ;  it  was  held  that  the 
great  uncle  and  cousin,  his  nearest  re- 
lations, were  his  natural  guardians, 
the  claim  of  the  respondents  not  being 
confirmed  by  any  positive  deed  ;  but 
the  mortgagee  was  declared  to  be  re- 
sponsible to  the  appellant  in  the  first 
instance,  and  was  ordered  to  deliver 
up  to  him  the  house  in  dispute,  with 
the  rents  and  mesne  profits  received 
by  him  as  mortgagee,  he  bearing  all 
costs  of  the  suit.  Gooshtusp  Siih^O' 
rahjee  v.  Kaoosjee  Kala  Dhaee.  18th 
Dec.  1816.  1  Borr.  317.— Sir  E. 
Nepean,  Nightingale,  &  Elphinston. 

3.  Appointfnent  qfOuardian. 

12.  Held,  on  a  reference  from  the 
Zillah  Court,  that  the  Sudder  De- 
wanny  Adawlut  has  the  power,  under 
Reg.  I.  of  1800,  of  interfering  sum- 
marily, and  of  appointing  a  co-guar- 
dian and  manager  to  act  conjointly 
with  the  guardian  and  manager  of  a 
minor's  estate,  under  Reg.  V.  of  1799, 
when  the  actual  guardian,  or  mana- 
ger, may  be  disqualified,  from  a  total 
Ignorance  of  the  language,  want  of 
knowledge  of  Zaminddri  accounts, 
and  advanced  age.  Jordan^  Appli- 
cant, 22d  June  1840.  1  Sev.  Cases, 
37.— Tucker,  D.  C.  Smyth,  &  Reid. 

12  a.  Held,  that  a  claim  against 
a  guardian  appointed  under  Reg.  I. 
of  1800,  by  his  ward,  who  had  re- 
cently attained  his  majority,  cannot 
be  summarily  enforced.^  Isseih  Kish- 
wur  Acchargey  Petitioner,  9th 
May  1842.  S.  D.  A.  Sum.  Cases,  30. 
— Reid. 


4.  Liability, 

13.  A  guardian  was  held  to  be 
responsible  for  all  claims  arising  out 
of  transactions  during  his  manage- 
,ment;  and  to  him,  tnerefore,  must 
claimants  look  for  the  satisfaction  of 
their  demands,  and  not  to  the  minor 
whose  estate    he  manages.      Anon. 


See  Constniction,  No.  720. 


Case  1  of  1812.     1  Mad.  Dec.  51. 
— Scott  &  Greenway. 

14.  But  the  estate  of  a  minor  is 
responsible  for  all  just  debts  incurred 
on  his  account;  and  his  guardian, 
having  rendered  full  and  fair  ac- 
counts, would  be  entitled  to  recover 
from  the  estate  any  sums  that  might 
appear  to  have  been  borrowed  from 
necessity,  and  for  the  evident  benefit 
of  the  minor.     Ih, 

15.  It  was  held  that  a  person  offi- 
ciating for  a  minor,  whose  guardian 
he  was,  in  the  capacity  of  TahsUd^r, 
and  borrowing  money  in  his  own 
name  to  discharge  the  public  revenue, 
will  be  solely  responsible,  in  the  first 
instance,  for  the  repayment  of  it,  even 
after  his  removal  from  the  ofliee,  and 
the  minor's  succession  to  it ;  but  that, 
on  an  adjustment  of  accounts,  he  is 
entitled  to  be  reimbursed  by  the  latter, 
should  the  debt  appear  to  have  been 
really  incurred  on  his  account,  and 
bond  fide  chargeable  to  him.  Neek 
Singh  and  another  v.  Anoopun  Dm 
and  another.  22d  May  1815.  2 
S.  D.  A.  Rep.  154.  —  Harington  k 
Stuart. 

16.  In  a  suit  instituted  against  a 
minor  landholder  and  his  guardian, 
jointly,  to  recover  rents  unduly  levied 
during  the  minority  of  the  former ;  it 
was  held  that  the  latter  is  alone  liable 
in  the  first  instance,  notwithstanding 
that  the  former  had  attained  to  ma- 
jority before  the  final  decision  of  the 
suit,  with  liberty,  however,  to  sue  for 
reimbui*sement,  should  he  think  fit 
Jowahir  Singh  v.  Chundemarain 
Rai  and  others,  26th  March  1821. 
3  8.  D.  A.  Rep.  83.— Goad  &  Dorin. 

17.  A  Hindu  married  woman 
claimed  to  recover  fix)m  her  father- 
in-law  certain  property  left  in  his 
charge  by  her  mother  for  her  benefit. 
The  woman  and  her  husband  were 
both  minors,  and  the  father-in-law 
was  her  guardian,  but  he  bad  been 
obliged  by  the  Court  to  resign  her 
guardianship  to  her  uncle  because  he 
ill-treated  her.  She  thereupon  sued 
him  for  her  property,  but  the  suit 
was  dismissed,  as  there  was  no  suffi- 
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dent  proof  adduced  that  her  father-in- 
law  had  received  the  property.  Oot- 
tumram  Dhoolubhram  v.  Mt  Dhun- 
nee.  5th  May  1821.  2  Borr.  16.— 
Elphinston,  Romer,  k.  Sutherland. 

18.  A  Hindu  widow,  having  an  in- 
fant  son,  and  having  taken  upon  her- 
self  the  management  of  her  late  hus- 
hand's  affairs,  was  held  to  be  perso- 
nally responsible  for  his  debts,  both 
on  this  account  and  as  guardian  to 
her  son.  Oottumram  and  another 
V.  3ft,  Shanee  and  another.  14th 
March  1822.  2  Borr.  166.— Romer, 
Sutherland,  &  Ironside. 

19.  A  decree  for  damages  for  de- 
famation of  character,  by  a  charge  of 
corruption  against  A,  who  alleged 
himself  to  be  the  guardian  of  J3  and 
C,  and  to  have  made  the  charge  in 
their  behalf,  they  being  minors,  and 
therefore  not  liable,  was  held  by  the 
Court  to  be  personal,  and  not  to  con- 
fer on  A  any  exemption  from  liabi- 
lity, nor  to  subject  the  estate  ofBsnd 
Cto  he  sold  in  execution  thereof. 
Bhaira  Chandra  Bose  v.  Thomas. 
Gum  Das  Ray,  Applicant.  29th 
Jan.  1839.  1  Sev.  Cases,  85.  — 
Reid  &  Braddon. 


^.'N.'V   ^  ^J-^-■      -V.^^^' 


GUMASHTAH.— See  Agent, ;?a#. 
sim;  Surety,  20. 


-^  *>^\  ^\j 


GURU. — See  Inheritance,  191  et 
seq. ;  Priest,  passim. 


*-V»M     •-      ^hS..    w    -^^^    u 


HABEAS  CORPUS. 


I.  Generally,  1. 
II.  Power  OF  THE  SupeeIhe  Court 
TO    issue  the    Writ   of. — 
See  JuRisnicTiON,  166  et  seq. 


^."'w'V^*-'^.  V^N/" 


I.  Generally. 

1.  Where  habeas  corpus  is  issued 
to  a  distant  place,  it  may  be  advisable 
to  move  immediately  for  a  rule  to  re- 
turn the  writ,  in  order  to  save  time. 


The  Judge  who  issued  the  writ  may 
grant  an  attachment  for  disobedience 
to  the  rules,  either  in  term  or  in  va- 
cation.^ In  the  matter  of  Coza 
Za^hariah  Khan  and  others.  Hyde's 
Notes.    16th  Jan.  1779.    Mor.  263. 

2.  A  return  to  a  writ  of  habeas 
corpus,  stating  the  cause  of  the  filing, 
signing,  and  detention,  to  be  that  he 
was  a  British  subject  residing  and 
trading  in  Calcutta,  not  being  in  the 
service  of  the  King  or  East-India 
Company,  or  the  Governor-General 
in  Council,  and  that  the  Governor- 
General  had  ordered  hiin  to  be  seized 
and  sent  to  Europe  in  the  first  of  the 
Company's  ships  that  should  sail  in 
the  ensuing  season,  and  to  be  kept  in 
custody  of  the  town-major  in  the 
meantime,  unless  he  should  give  se- 
curity, and  that  the  said  town-major 
was  ordered  by  the  Governor-Gene- 
ral in  Council  to  seize  and  detain 
him  without  any  warrant  of  commit- 
ment, it  will  be  presumed  that  the 
order  (which  need  not  be  under  seal) 
was  in  writing,  and  signed  by  the 
chief  Secretary,  as  required  by  the 
Stat.  26th  Geo.  III.  c.  16.  s.  12.2 
The  King  v.  Gordon.  16th  June 
1791.    East's  Notes.    Case  126. 

2  a.  Where  a  party  had  come  to 
the  Court  to  give  evidence  in  a  cause 
for  the  plaintiffs  (the  cause  being  in 
the  paper  at  the  time),  and  was  re- 
turning in  the  direct  road  to  his  own 
house  when  he  was  arrested  on  pro- 
cess out  of  a  Mofussil  Court,  issued 
at  the  suit  of  the  defendant  in  the  Su- 
preme Court,  the  Court  granted  a 
writ  oi habeas corpus,2Lnd  on  the  man 
being  brought  up  he  was  ordered  to 
be  discharged.  Itajah  Mohinder 
Deb  Itai  v.  Bamcanai  Cur.  25th 
Nov.  1794.     Sm.  R.  148. 

2b.  Habeas  corpus  ad  testifican- 
dum was  awarded  by  the  Court  to  a 


1  Writs  o{  habeas  corpus  are  dow  cod- 
staDtly  issued  in  vacation,  bat  they  are  not 
moTed  in  Court,  but  before  a  single  Judge. 
— Mor. 

2  This  case  was  under  the  provisions  of 
the  earlier  Statutes.  See  Vol.  11.  of  this 
work,  p.  229,  note. 
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jailor,  to  bring  up  the  body  of  a  pri- 
soner to  give  evidence  in  a  cause 
which  stood  for  that  day,  but  was  ad- 
journed till  the  morrow.  Doe  dem, 
Brujesehree  Seatanny  v.  Ramnarain 
Misser.  16th  June  1800.  Sm.  R. 
148. 

3.  The  Court  will  not,  upon  a  ha- 
beas corpus,  compel  a  young  woman 
that  is  marriageable  to  go  home  to 
her  father,  contrary  to  her  consent. 
The  King  Y.DeUfiUa.  29th  March 
1814.    2Str.  249. 

4.  If  a  Hindu  neglect  to  provide  a 
husband  for  his  daughter  in  time,  he 
loses  the  right  to  dispose  of  her  in 
marriage,  and  the  Court  will  not, 
upon  a  habeas  corjms,  compel  her, 
against  her  will,  to  return  to  her  fa- 
tlier.  The  King  v.  Kistnama  Naick, 
27th  April  1814.    2  Str.  251. 

5.  A  writ  oi  habeas  corpus  will  be 
granted  to  the  mother  of  an  illegiti- 
mate infant,  to  obtain  possession  of 
it,  it  being  in  the  custody  of  its  puta- 
tive father,  where  there  appear  no 
circumstances  to  controul  the  right  of 
custody.  The  King  v.  Na^japen, 
3d  May  1814.    2  Str.  253. 

6.  A  habeas  corpus  will  lie  to  re- 
lease persons  improperly  deprived  of 
their  liberty  by  the  Nabob  of  the 
Camatic  (^  independent  native 
prince).  The  King  v.  Monisse  and 
others.  11th  May  1810.  2  Str. 
119. 

7.  A  rule  nisi  for  a  habeas  corpus 
to  bring  up  an  illegitimate  infant,  in 
the  charge  of  A  B,  having  been 
granted  on  the  application  of  the 
mother  of  the  child,  was  discharged, 
on  its  being  proved  that  it  was  more 
for  the  benefit  of  the  child  to  re- 
main under  the  protection  of  A  B. 
Ex-parte  Intiazzoon  Nissa  Be- 
gum.    14th   Sept.    1814.      2    Str. 

"271. 

8.  Habeas  corpus  ad  testificandum 
will  issue  to  the  jailor  of  a  Mofussil 
jail.  The  Queen  v.  Shawe  and  others. 
23d  Oct.  1843.     1  Fulton,  328. 


HADD. — See  Criminal  Law,  300. 
392.589.572. 


^^^^^^^^^>^>^^<^<i^^>^^^^0^ 


HAKKS. — See  Dubs  and  Duties, 

6. 19,  20. 


«^V^^^^^^^^W^^^^^^^^^hA/ 


HALAKAT. — See  Criminal  Law, 

295. 


HARBOURING    ADULTER- 
ERS. — See  Criminal  Law,  278. 


HARBOURING    DACOITS. - 

See  Criminal  Law,  279. 


HAT. 

1.  The  Zillah  Judge,  referring  to  a 
decree  of  the  Court  of  Appeal,  di- 
rected the  discontinuance  of  a  B.ai^ 
or  fair ;  but  on  appeal,  it  appearing 
that  such  decree  had  no  reference  to 
the  H&t  established  by  the  petitioner, 
who  was  not  even  a  party  to  the  sui^ 
the  interference  in  the  matter  bv  the 
Zillah  Judge,  on  the  ground  of  the 
decree  above  mentioned,  v^as  held  to 
be  therefore  improper,  and  the  order 
of  the  Zillah  Judge  was  accordingly 
reversed.  Dhun  Khan,  Petitioner. 
22d  July  1840.  1  Sev.  Cases,  108.— 
Reid. 

2.  Illegal  collections,  under  the 
description  Tehbdzdri,  or  other  doao- 
minations,  from  persons  exposing 
goods  for  sale  in  Ifdts  under  tempo- 
rary stalls  and  sheds,  cannot  betaken 
into  account  in  the  adjustment  of 
mesne  profits  in  the  execution  of  a 
decree  for  a  Ifdt  and  its  WdsUdt 
Radhamohun  Ohose  Chaudhuriy  Pe- 
titioner. 10th  Feb.  1846.  2  Sev. 
Cases,  323.— Reid. 


HAZIR  ZAMINI— See  Sbcuritt, 

6,7. 
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HIBEH  BILrlWAZ.  —  See  Gift, 
52,  53,  54.  63. 


HIBEH  BA  SHART-UL-IWAZ. 

—See  Gift,  53. 


HIBEH    NAMEH.  —  See   Gift, 
passivi;  Evidence,  90. 153. 


HIGH  SHERIFF.— See  Jury,  1. 


-VN/* '  *\/w\r 


HIGHWAY    ROBBERY. —  See 
Criminal  Law,  280  et  seq. 


•  rV*»  "    -^y  y   •X>-0"i.     .^.  ' 


HINDI?  WIDOW. 

I.  Rights,  Powers,  Authority, 
AND  Liability.^ 

1.  Oenerallyj  1. 

2.  Alienation  bt/,  11. 

3.  Debts,  ^. 

4.  Gift  by. — See  Gift,  6  et  seq. 

5.  Might  to  Adopt. — See  Adop- 

tion, 1  et  seq. 

6.  Might  to  give  in  Adoption. — 

See  Adoption,  64  et  seq. 

7.  Power  of  Partition.  —  oee 

Partition,  8. 

8.  Mights  on  Partition.  —  See 

Partition,  20, 21, 22.  38. 

9.  Power  to  execute  Deeds. — 

See  Deed,  2.  5. 
10.  Power  to  make  a  WiU. — See 
Will,  15.  34,  35. 

II.  Succession  of. — See  Inheri- 
tance, 48  et  seq. 

III.  Maintenance  of. — See  Main- 
tenance, 3  et  seq. 


^^   ^  >-»-^/^  'V'v^  ' 


t  For  the  estate  taken  by  a  widow  in  the 
property  of  her  late  husband,  see  Imberx- 
TAHCE,  48  et  seq.t  and  notes. 


I.  Rights,  Powers,  Authority, 
AND  Liability. 

1.  Oenerally. 

1.  A  Hindu  widow  is  barred  by 
incontinence  (proved  on  evidence) 
from  recovering  in  ejectment  as  heir 
to  her  husband.^  Doe  d&in.  Mada- 
money  Maur  v.  Nielmoney  Doss. 
Chamb.  Notes.  3d  Jijjly  1792.  Sm. 
R.  81. 

2.  In  a  suit  by  the  widow  of  a 
Hindu  as  joint  Zamtnddr  of  an  estate 
in  right  of  her  husband,  who  died 
without  issue,  for  a  share  of  Mushdr 
hara,  or  proprietary  income,  judg- 
ment was  passed  in  her  favour.  A 
Mafa  ndmeh  set  up  by  the  defendant, 
importing  that  the  plaintiff  gave  up 
the  income  rightly  due  to  her,  and 
agreed  to  receive  about  a  third  of  it, 
was  rejected  as  not  established ;  but 
the  Pandits  gave  an  opinion,  that  if 
duly  executed  by  her  it  would  have 
been  valid  against  her  and  her  hus- 
band's heirs.      Sed  quwre  de  hoc.^ 


2  Mit.  c.  ii.  s.  i.  30.  36—39.  s.  x.  14,15. 
3  Coleb.  Dig.  458.  478,  479.  1  Str.  H.  L. 
136. 163. 172,  and  note  244.  2  Do.  269, 270. 
272.  Day  a  Bh.  c.  xi.  s,  i.  2.  2  Macn. 
Princ.  H.  L.  20,  21.  Daya  Cr.  San.  c.  i. 
s.  il.  3.  May.  c.  iv.  s.  viii.  2.  4.  6.  8,  9. 
Steele,  42. 

3  The  opinion  delivered  by  the  Pandits, 
purporting  that  the  deed  of  relinquishment, 
if  genuine,  might  have  been  binding  on  the 
heirs  of  the  husband  and  successors  of  the 
widow,  as  well  as  on  the  widow  herself  who 
executed  it,  is  questionable,  as  imnorting 
that  it  would  be  binding  on  them  beyond 
the  period  of  her  life,  because  it  was  volun- 
tarily executed  by  her.  Being  successors 
not  only  to  the  ZamindM  held  by  her  for 
her  life,  but  to  the  savings  accumulated  by 
her  during  her  possession  of  it,  and,  on  the 
other  hand,  obliged  to  support  her  should 
she  become  destitute,  they  might  have  pre- 
tensions to  resist  an  improvident  relinquish- 
ment by  her  of  a  part  of  her  income.  If, 
however,  she  reserved  a  sufficiency  for  her 
maintenance,  they  could  not  be  admitted  to 
contest  at  law  her  voluntary  and  deliberate 
acts  upon  this  ground,  any  more  than  to  re- 
cal  any  improvident  expenditure  or  gift  of 
a  part  of  her  income  after  it  had  come  into 
her  hands,  the  controul  over  a  woman  who 
is  enjoined  to  make  a  frugal  use  of  her 
husband's  property,  which  has  devolved  on 


280 


[HINDU  WIDOW.] 


Sheochund  Hai  v.  Luhung  Dasee. 
14th  Feb.  1799.  1 S.  D.  A.  Rep.  22. 
— Cowper. 

3.  One  of  two  widows  of  two  full 
brothers  sued  the  other  for  the  estate 
of  her  late  husband,  detained  by  the 
defendant  under  a  plea  of  a  will  by 
the  plaintiff's  husband  in  favour  of  his 
brother,  to  the  exclusion  of  the  right 
of  his  own  children  further  than  for  a 
maintenance.  *The  claim  was  adjust- 
ed by  a  reference  to  the  law  officers  of 
the  Zillah  Court ;  but  on  appeal  to  the 
Provincial  Court,  the  right  of  the  plain- 
tiff,  then  respondent,  was  recognized. 
On  a  subsequent  appeal  to  the  Judder 
Court,  the  right  of  the  children  of 
the  respondent  (respondent  being 
dead)  to  their  father's  property  was 
fblly  confirmed,  the  award  of  the 
Zillah  law  officers  being  declared  to 
be  illegal  under  Sec.  15.  of  Reg.  II. 
of  1800.1     Deo  Baee  v.  Wan  Baee 


her  for  want  of  male  issue,  not  extending  to 
this  length.  (Daya  Bh.  c.  11.  s.  1.  56.  60.) 
But  she  could  not,  by  her  act,  bind  the  suc- 
cessors to  relinquishment  of  part  of  their 
due  share  of  the  estate  after  her  death. 
On  the  other  hand,  if  the  relinquishment 
of  a  claim  to  a  greater  income  than  the  as- 
sets of  the  estate  woidd  afford  were  bond  fide 
made  on  real  and  sufficient  grounds,  the 
transaction  might  be  unexceptionable ;  but 
no  doubt,  if  it  proceeded  on  a  false  sugges- 
tion, it  could  not  conclude  either  her  or  the 
heirs.  As  the  deed  itself  was  considered 
not  to  have  been  proved,  and  the  decision 
did  not  turn  on  the  question  of  the  widow's 

{)ower  to  bind  the  heirs,  the  opinion  of  the 
aw  officers  on  that  point  must  be  taken 
with  limitation  and  caution. — Coleb. 

»  The  law  officers  of  the  Zillah  Court  in 
this  case  appeared  to  hold  a  middle  course, 
neither  declaring  separation  to  have  taken 
place  nor  granting  respondent  a  share,  to 
which  she  would  have  been  entitled  if  divi- 
sion had  been  effected,  but  allowing  her  all 
the  property  noted  in  the  Tak^m  ndmeh  as 
"  her  own  and  her  mother-in-law's,"  and  a 
maintenance.  In  their  opinion,  therefore, 
separation  had  not  taken  place;  and  the 
opinion  of  the  law  officers  of  the  Court  of 
Appeal  only  applies  to  a  case  where  separa- 
tion had  taken  place.  Thus  the  law  officers 
were  completely  at  variance,  whilst  none  of 
the  decrees  declare  whether  partition  had 
or  had  not  been  made.     1  Borr.  35,  note. 

Sec.  15.  of  Reg.  II.  of  1800  was  rescinded 
by  Keg.  I.  of  1827. 


and  others,   22d  Dec  1810.    1  Borr. 
27. — Duncan,  Lechmere,&  Rickards. 

4.  A  Hindu  widow  is  not  bound 
to  live  with  her  husband's  relatives 
afler  the  death  of  her  husband ;  nor 
does  she  forfeit  her  ri^ht  of  Buccession 
by  removing  from  t£e  family  dwell- 
ing-house.^ Comnauth  Bysack  v. 
JBLuroioondery  Dossee,  llth  Aug. 
1819.  CI.  R.  1834.  91. 
^.  Where  separation  has  taken 
place  between  brothers,  and  a  I*'d- 
rikhkhatt  passed  by  one  brother 
for  the  amount  of  his  share,  his  wi- 
dow was  held  to  have  no  claim  what- 
ever on  his  brother  and  nephews,  it 
havin?  been  established  that  her  hus- 
band nad  received  his  share  long 
previously  to  his  death.  Mt.  Sheo 
Baee  v.  Oowreenund  Huranund.  1st 
Auff.  1822.  2  Borr.  289.— Suther- 
land  &  Barnard. 

6.  Where  A  claimed  from  JB,  a 
Hindu  woman,  in  consequence  of  her 
second  marrii^e,  the  recovery  of  a 
room  in  a  house,  and  of  the  dower 
given  by  A's  nephew,  her  first  hus- 
band, who  died  about  thirtv-three 
years  before ;  it  was  held,  on  proof 
that  no  separation  had  taken  place 
between  A  and  his  brother,  ^'s  ia- 
ther-in-law,  that  A  was  entitled  to 
possession  of  the  room.  The  liability 
of  a  widow  to  return  the  dower  of 
her  first  marriage  on  contracting  a 
second  was  admitted  by  the  Court ; 


2  But  this  separate  residence  by  the  wi- 
dow, though  perhaps  not  a  sufficient  cause 
for  exclusion  from  inheritance,  does  not 
seem  to  be  justified  by  the  text  books.  Menu 
says :  "  A  woman  is  never  fit  for  indepen- 
dence/' meaning  that  she  should  always  be 
under  protection.  Menu,  B.  ix.  v.  2.  rf  9eq. 
And  see  Daya  Bh.  c.  xL  s.  i.  56,  57.  64. 
Daya  Cr.  San.  c.  i.  s.  ii.  3, 4.  2  Coleb.  Dig. 
381.  384,  385.  1  Macn.  Princ.  H.  L.  104. 
1  Str.  H.  L.  244.  2  Do.  272,  273.  Steele, 
37,  38.  Theqp  is,  however,  no  doubt  that 
the  mere  fact  of  living  apart  from  her  rela- 
tions does  not  in  any  way  affect  a  widow's 
right  to  maintenance.  A  particular  acooimt 
of  the  proceedings  in  this  case  will  be  finrnd 
in  Macn.  Cons.  H.  L.  78  et  teq. ;  and  the 
learned  and  elaborate  judgment  deliveral 
in  the  Supreme  Court  by  Bast,  C.  J.,  v  re- 
ported in  Vol.  II.  of  this  work,  p.  19«. 
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but  the  claim  was  dismissed,  as  it  was 
not  proved  that  any  dower  belonging 
to  the  estate  of  l^'s  late  husband  was 
in  her  possession  on  her  second  mar- 
riage. Treekumjee  Laljee  v.  Mt. 
Laroo  and  another.  15th  Aue.  1822. 
2  Borr.  361. — Romer,  Suthenand,  & 
Barnard. 

7.  Where  certain  ornaments  had 
been  delivered  to  a  Hindu  widow 
under  a  will  of  her  husband,  subl|p- 
quently  declared  to  be  invalid ;  it  was 
held,  that  if  the  sons  of  the  deceased 
considered  themselves  entitled  to 
share  therein,  and  she  neglected  to 
resign  them  to  the  common  estate, 
they,  or  any  of  them,  might  bring 
the  point  to  an  issue  by  suing  her. 
Mt.Muncha  and  others  Y.JBrijboo- 
kun  and  another,  27th  May  1824. 
Sel.  Rep.  1. — Romer,  Sutherland,  & 
Ironside. 

8.  The  eldest  of  two  widows,  whose 
husband  died  leaving  no  sons  nor 
grandsons,  cannot,  during  her  life, 
constitute  by  deed  any  person  other 
than  the  second  widow  her  heir  and 
successor.^  Sree  Vutsavoy  Jagga- 
nadha  Rome  v.  Sree  Vutsavoy  Boo- 
chee  Seetiah,  Case  5  of  1824.  1 
Mad.  Dec.  453. — Ogilvie,  Cochrane, 
&  Oliver. 

9.  A  Hindu  widow  being  jointly 
entitled  with  her  son,  he,  with  her 
consent,  borrowed  money  for  family 
purposes,  but  granted  notes  in  his 
own  name  only.  On  these  he  was 
sued,  and  judgment  and  execution 
obtained,  under  which  the  Sheriff 
sold  ''all  his  right  and  title"  to  a 
purchaser  under  whom  the  defendant 
claimed.  Held,  that  the  lessor  of 
the  plaintiff  was  entitled,  as  tenant 
in  common  with  the  defendant,  as  to 
her  life  interest.  Doe  dem,  Kartiany 
Dahee  v.  Cossinauth  Haldar.  1st 
Term  1829.    CI.  R.  1834.  26. 

10.  Where  a  Hindu  widow  had. 


during  the  minority  of  her  sons,  com- 
promised to  their  prejudice  a  case 
regarding  the  property  of  her  de- 
ceased husband,  and  her  sons,  on  at- 
taining their  majority,  petitioned  to 
have  the  compromise  set  aside,  it 
was  set  aside  accordingly,  as,  by  the 
Hindu  law,  she  had  not  authority  to 
act,  and  could'  not  so  dispose  of  pro- 
perty in  which  she  had  only  a  life 
mterest.  Ram  KenXtl  Biswas  and 
others  V.  Juggumath  Biswas  and 
others.  29th  Jan.  1836.  6  S.  D.  A. 
Rep.  19. — H.  Shakespear,  Robertson, 
&  Stockwell. 


1  The  sanrivor  of  two  widows  is  tin- 
doobtedlj  entitled  to  the  iDberitance,  and 
therefore,  of  course,  the  deed  was  a  nullity. 
See  Mit  c.  ii.  s.  i.  5,  note.  1  Str.  H.  L.  56. 
137.    And  see  3  Ck>Ieb.  Dig.  485,  486. 


2.  Alienation. 

11.  It  was  held  that  a  widow 
takes  only  a  life  estate  in  moveable 
property  beaueathed  to  her  by  the 
will  of  her  nusband.  She  can  dis- 
pose of  the  interest  and  growing  pro- 
perty, but  she  cannot  dispose  of  the 
property  itself  without  the  consent  of 
the  Supreme  Court,  who  represent 
those  that,  by  the  Hindu  law,  are  to 
controul  and  superintend  in  such 
cases.'  Dyalchund  Addy  and  others 
V.  Kishooine  Bossee.  6th  April  1795. 
Mor.  83.     Macn.  Cons.  H.  L.  20. 

12.  Lands  assigned  to  his  step- 
mother, Bardi  Khur-o^posh,  or  as 
personal  maintenance, cannot  be  alien- 
ated by  her,  but  on  her  death  will 
revert  to  the  Zaminddr.  Kishenmo- 
hun  Oosaen  v.  Chutter  Sing.  4th 
Nov.  1808.  1  S.  D.  A.  Rep.  259.— 
Crisp  &  Fombelle. 

13.  The  widow  of  a  Hindu  cannot 
alienate  the  estate  of  her  deceased  hus- 
band by  a  deed  of  gift  without  the 
consent  of  his  heirs.  Nujidhoinar 
Rai  and  anotfi^r  v.  Rajindurnaraen. 
2d  Dec.  1808.  1  S.  D.  A.  Rep.  261. 
— Harington  &  Fombelle. 

14.  A  Hindu  widow,  holding  only 
a  life  estate  in  her  husband's  landed 
estate,  cannot  alienate  it  without  the 


2  See  Inheritance,  48  et  seq,  and  notes,  for 
the  estate  taken  by  a  Hindu  widow  succeed- 
ing to  her  late  husband's  property. 
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consent  of  her  husband's  heirs-at-law.^ 
Mt.BhuroaniMunee  y.Mt.Solukkna. 
16th  April  1811.  1  S.  D.  A.  Rep. 
322. — Harington.  Mohun  Lai  Khan 
V.  Ranee  Siroomunnee.  31st  Aug. 
1812.  2  8.  D.  A.  Rep.  32.  —  Ha- 
rington &  Fombelle. 

14  a.  Except  for  religious  pur- 
poses. Mt  Oyan  Kobwur  and  ano- 
ther V.  Doohhum  Singh  and  ano- 
ther.^  3d  FelT.  1829.  4  S.  D.  A. 
Rep.  330.— Rattray. 

15.  The  widow  of  a  childless 
Hindu  taking  the  entire  estate  of  her 
late  husband  is  restricted  from  alien- 
ating the  same  by  sale  or  otherwise^ 
except  for  the  obsequies  of  her  hus- 
band, or  for  her  maintenance^^  unless 
with  the  sanction  of  her  husband's 
heirs.  HemchundMujmoodar  v.  Mt. 
Tara  Munnee  and  another,  18th 
Dec.  1811.  1  8.  D.  A.  359.— Ha- 
rington &  Stuart.  Gocul  Chund 
Chucherwurtee  v.  Mt,  Rqjranee  and 
and  another.  27th  Jan.  1816.  2  S. 
D.  A.  Rep.  167. — Ker.  Mamchun- 
der  Surma  v.  Ounga^ovind  Bunhoo- 
jiah.  1st  Feb.  1826.  4  S.  D.  A. 
Rep.  117. — Ross. 

16.  A  Hindu  widow  cannot,  by 
the  law  of  the  Mithila,  Bengal,  or 
Benares  schools,  make  a  gift  of  any 
of  her  deceased  husband's  immove- 
able property  without  the  express 
consent  of  the  heirs,  except  for  the 
special  reasons  set  forth  in  the  Shas- 
tras.  Sreenarain  Mai  and  another 
V.  Bhya  Jha.  27th  July  1812.  2 
8.  D.  A.  Rep.  23.  —  Harington  & 
Stuart 

17.  In  Tirhoot  a  widow  has  power 
to  consume,  or  give,  or  sell,  in  her 
lifetime,  to  a  certain  extent,  the  move- 
ables which  may  have  devolved  upon 
her  by  the  death  of  her  husband,  but 


>  See  Gift,  7,  8.  and  notes. 

-  This  case  was  decided  by  the  law  of 
Mithila. 

3  Daya  Bh.  c.  xi.  s.  i.  2. 56,  57.  61.   Daya 
Cr.  San.  c.  i.  s.  ii.  3.  5,  6.     1  Str.  H.  L.  246, 
247.    2  Do.  251.  408.  410.    Macn.  Cons.  H 
L.  26.  314.    1  Macn.  Princ.  H.  L.  19.    2  Do. 
211.  244.  259.    Steele,  42.  69,  note. 


has  no  power  over  the  immoveables 
beyond  a  frugal  enjoyment.*    lb, 

18.  And  she  cannot,  except  under 
special  circumstances,  alienate  more 
than  a  moiety  of  her  deceased  hus- 
band's personal  property.     lb, 

19.  According  to  the  law  of  Ben- 
gal, the  extent  and  limit  of  the  power 
of  a  widow  inheriting  property  from 
her  husband  to  dispose  of  such  pro- 
perty are  not  definable  in  the  abstract, 
but  must  be  left  to  depend  upon  the 
circumstances  of  the  disposition  when 
made,  and  must  be  consistent  with 
the  law  regulating  such  disposition. 
Comnauth  By  sack  v.  Hwrrosoondery 
Bossee,^  24th  June  1826.  Mor.85. 
CI.  R.  1834.  91.  Easfs  Notes. 
Case  124. 

19  a.  It  was  held,  that  a  widow 
left  with  infant  sons  and  daughters 
may  sell  the  real  property  of  the  sons 
for  the  necessary  subsistence  of  her- 
self and  family,  if  there  be  no  other 
certain  means  of  providing  for  them ; 
and  this  not  only  to  procure  the  ne- 
cessaries of  life,  but  also  for  Sftrad 
ceremonies  and  other  necessary  reli- 
gious duties,  and  for  the  marriage 
portion  of  a  daughter }  and  she  is  at 
liberty  to  sell  such  property  for  such 

{mrposes,  though  the  family  of  her 
ate  husband  at  the  time  gave  her 
children  casual  relief,  the  family  be- 
ing in  great  distress,  and  the  relief 
casual.  Boe  dem.,  Bissonaut  Butt 
V.  Boorgapersaud  Bay  and  another, 
4th  July  1816.  East's  Notes.  Case  34. 

20.  Held,  that  a  widow  cannot 
alienate  immoveable  property  inhe- 
rited by  her  from  her  husband;  and 


*  This  case  was  decided  according  to  the 
Vivada  ChiDtamani  and  the  Betnacira: 
there  is  no  distinction  between  moTeables 
and  immoveables  in  this  respect  by  the  lav 
of  Bengal.  See  iNRsaiTANCE,  51, 52.  and 
notes.  Daya  Bh.  c.  xi  s.  i.  Macn.  Cons. 
H.  L.  93.  See  2  Str.  H.  L.  408.  where  Cole- 
brooke,  in  a  case  occurring  in  ZiUab  Tiia- 
gapatam,  upholds  the  widow's  power  over 
moveables. 

^  For  the  earlier  proceedings  in  this  ease, 
see  Macn.  (Tons.  H.  L.  78  et  teq.  And  see 
Vol.  II.  of  this  work,  p.  198. 
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sach  property,  alienated  bj  her,  may^ 
after  ner  deaUi,  be  recovered  by  the 
next  heir  of  her  husband.  Doe  dem, 
Kisnogovind  8ein  v.  Ghinganarain 
Sircar.  19th  Nov.  1816.  Macn. 
Cons.  H.  L.  18. 

21.  A  Hindu  widow  having  an 
in&nt  son  can  only  sell  or  mortgage 
the  real  property  from,  necessity  m 
the  given  cases ;  inter  alia,  for  pay- 
ment of  her  husband's  debts ;  but 
where  no  such  cause  for  a  mortgage 
appeared  on  the  evidence  the  Court 
would  not  decree  a  foreclosure  or 
Bale  of  the  infant's  moiety  of  the 
mortgaged  premises,  the  mortgage 
deed  in  respect  of  such  moiety  having 
been  executed  by  the  widow  in  her 
own  name.  Oopeymohun  T*hakoor 
Y.  Selmn  Cower  and  others.  11th 
Feb.  1817.  East's  Notes.  Case 
64. 

22.  In  the  case  of  a  Hindi!  widow, 
having  an  infant  son  living,  mortgag- 
ing  the  real  estate  of  her  late  husband 
from  necessity,  the  proof  of  such  ne- 
cessity lies  with  the  purchaser.     lb, 

23.  A  erant  made  by  a  widow  of 
immoveable  property,  she  having 
succeeded  to  it  as  her  husband's  heir, 
was  held  to  be  good  for  her  life.* 
Doedem*ItamanundMutchopadia  v. 
Samkissen  Dutt.  25th  June  1817. 
Macn.  Cons.  H.  L.  19. 

24.  Semble,  That  the  widow  of  a 
Hindu  d3ang  without  any  known 
heirs  may  convey  absolutely  his  estate 
as  against  all  but  the  King.^  Doe 
dem.  Sibnauth  Roy  v.  Bunsook  Buz- 


*  The  grant  in  this  case  was  made  to 
the  lessor  of  the  plaintiff,  Bamanund  (a 
Brahman),  by  the  widow,  for  the  benefit  of 
her  husband's  soul;  and  being  for  such 
porpose,  of  course  came  within  the  special 
a«es  provided  for  by  the  law.  It  is  Ques- 
tionable whether  this  grant  would  have  been 
▼alid  if  extra  the  provisional  exceptions ; 
and  I  think  there  can  be  no  doubt  but  that 
it  would  have  been  inoperative  by  the 
Hindu  law  had  it  not  been  a  grant  to  a 
Brahman,  and  for  one  of  the  cases  specially 
reserved,  in  which  a  widow  has  a  power  of 
alienation.    And  see  the  next  plaeUum. 

*  Sed  qu4Bre  de  Aoc^Note  by  Sir  B.  H. 
Bast 


zary.  27th  Jan.  1818.  East's  Notes. 
Case  73. 

24a.  A  Hindu  widow  cannot  make 
a  sale  of  her  late  husband's  landed 
property  in  perpetuity,  neither  will 
sucn  her  conveyance  carry  the  estate 
even  for  her  life,  upon  the  principle 
of  the  sale  being  without  ownership, 
which  renders  It  void  ab  initio.  She 
has  no  unlimited  proprietary  right 
over  any  part  of  her  ftusband's  pro- 
perty, but  merely  a  general  usumic- 
tuary  right  over  the  whole  indiscri- 
minately, and  therefore  cannot  con- 
vey in  perpetuity ;  nor  can  she  con- 
vey  the  interest  which  she  possesses, 
which  (independently  of  its  not  being 
transferrible;  is  an  interest  of  a  totally 
different  nature  from  that  of  proprie- 
tary right.'  Note  by  Sir  F.  Mac- 
naghten  in  Doe  dem.  Ounganarain 
Bonnerjee  v.  Bulram  Bonnerjee. 
20th  July  1818.  East's  Notes. 
Case  85. 

25.  A  Hindu,  bavins  no  son,  exe- 
cutes a  deed,  whereby  ne  grants  all 
his  acquired  property  to  his  senior 
widow,  provided  no  son  be  bom,  but 
otherwise  to  such  son.  Held,  that  no 
son  bein^  bom,  the  widow  takes  the 
estate,  with  power  of  alienation.  Ki- 
shen  Oovind  v.  Ladlee  Mokun  Tha- 
koor.  30th  Aug.  1819.  2  S.  D.  A. 
Ren.  309. 

z6.  A  Hindu  widow,  on  contract- 
ing Natray  must  deliver  up  all  her 
late  husband's  property  to  his  daugh- 
ter in  default  of  his  nearer  heirs ;  and 
a  widow  having  married  a  second 
time,  and  alienated  her  first  husband's 
property,  by  a  Krishnarpan,  to  his 
nepliew,  the  Krishnarpan  was  de- 
clared illegal,  and  set  aside  in  favour 
of  the  daughter.  Hurkoonnmr  v. 
Ruttun  Baee.  2d  March  1820.  1 
Borr.  431.  —  Elphinston,  Romer,  & 
Sutherland. 

27.  It  was  held,  that  where  a 
Hindii  widow  has  no  means  of  sup- 
port, and  cannot  maintain  herself,  she 
may    mortgage    her    father-in-law's 


^  Sed  qtuBre 
East 


de  hoc. — Note  by  Sir  B.  H. 
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house  during  his  absence.  Moop- 
chund  Tilukchund  v.  Phoolchund 
Dhurmchund  and  another.  27th 
Dec.  1822.  2  Borr.  616.— W.  A. 
Jones. 

28.  A  sale  made  by  a  widow  to 
the  prejudice  of  a  son  adopted  by  her 
under  her  late  husband's  authority  is 
invalid,  unless  made  under  circum- 
stances of  inevitable  necessity,  even 
should  the  sale*be  made  previously  to 
the  adoption.  Rajah  KisJienmunee 
V.  Rajah  Oodtvunt  Singh  and  ano- 
ther. 24th  June  1823.  3  8.  D.  A. 
Rep.  228. — Leycester  &  Dorin. 

29.  A  Hindu  widow  succeeded  to 
her  husband's  estate  under  his  ap- 
pointment, which  authorized  her  to 
adopt :  her  alienation,  by  conditional 
sale  of  a  part,  was  held  to  be  valid 
against  the  son  by  her  subsequently 
adopted,  such  alienation  having  pre- 
served the  estate  irom  foreclosure 
under  a  prior  conditional  sale  by  the 
husband.^  Pran  Nath  Rat  v.  Raja 
Oovind  Chandra  Rdi,  14th  June 
1830.  6  8.  D.  A.  Rep. 37.— Ross 
&  Tumbull. 

30.  Semble,  By  the  law  as  current 
in  the  western  provinces,  a  widow 
who  has  no  son  may  sell  separate 
property  derived  from  her  hi^band 
to  the  son  of  her  daughter.  Sheoburt 
Sing  V.  Mt.  Ohosa  and  others,  10th 
March  1836.  6  S.  D.  A.  Rep.  60. 
— Halhed. 

31.  It  was  held  that  a  Hindu  wi- 
dow has  a  power  of  disposing  of  the 
fee  where  the  reversioners  to  take 
after  her  life  estate  have  previously 
parted  with  the  reversion  to  her,  and 
that  such  conveyance  of  the  reversion 
binds  the  reversioners'  heirs.  CoUy^ 
chund  Dutt  V.  Moore  and  others. 
20th  March  1837.     1  Fulton  73. 

32.  Where  a  party  claimed  posses- 
sion  of  a  i?4/>  by  virtue  of  aTrowya^ 
ndmehf  from  the  widow  of  a  deceased 


1  The  decUioQ,  in  this  case,  was  founded 
on  the  merits  and  the  right  of  the  son 
adopted  by  the  widow  subsequently  to  her 
alienation  of  the  property,  and  was  not  raised 
in  contravention  of  the  alienation. 


Zaminddrf  who  died  without  issue, 
leaving  collateral  heirs,  the  Judicial 
Committee  of  the  Privy  Council  re- 
fused to  decide  on  the  validity  of  the 
instrument  devising  the  Rdj^  being 
of  opinion  that  the  Rani  (the  wi- 
dow) was  not  competent  by  law  to 
execute  such  an  instrument  to  the 
prejudice  of  her  deceased  husband's 
heirs,  and  therefore  affirmed  the  de- 
cree of  the  Court  below,  with  costs. 
Keerut  Sing  v.  Koolahd  Sing  and 
others.  11th  Dec.  1839.  2  Moore 
Ind.  App.  331. 


3.  DehU. 

33.  A  Hindu  widow  may  alienate 
her  husband's  property,  or  a  portion 
thereof,  to  pay  his  hon&  fide  debts ; 
but  in  order  to  render  such  aliena- 
tion valid,  the  debt  must  be  proved 
by  documentary  evidence,  or  the  tes- 
timony of  witnesses,  the  declaration 
of  the  widow  herself  not  being  ad- 
missible. Hemchund  Mujmoodar  v. 
Tara  Munnee  and  another,  18th 
Dec.  1811.  1  8.  D.  A.  Rep.  359.— 
Harington  &  Stuart. 

34.  By  the  Hindu  law,  as  current 
in  Ben^,  a  Hindu  widow  may, 
during  her  son's  minority,  legally 
alienate  his  father's  estate,  in  order  to 
raise  means  to  pay  the  father's  debts 
and  for  the  support  of  the  family. 
Jag  Mohan  Rose  v.  Pitambar  Ghas. 
26th  Jan.  1831.  5  S.  D.  A.  Rep. 
82.— Tumbull. 

36.  Where  a  Hindu  widow,  the 
mother  of  two  children,  conditionally 
sold  her  husband's  estate  for  the  par. 
pose  of  paying  off  his  debts,  it  was 
held  that,  under  the  circumstances, 
the  sale  was  illegal  in  the  absence  of 
proof  of  the  absolute  necessity  for  the 
alienation.  Sheasehal  v.  Bunyad 
Singh.  10th  Dec.  1838.  6S.D.A. 
Rep.  244. — Rattray  &  Money. 

36.  It  was  held  that  a  Hindu  wi- 
dow has  no  power  to  grant  a  deed  of 
release  for  a  debt  owing  to  her  de- 
ceased husband's  estate,  he  leaving 
sons  him  surviving,  as  they  possess 
a    claim    on    the    estate,    although 
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they  had  lived  separate  from  the 
father,  where  they  bad  not  received 
their  shares.  And  where  a  person 
had  passed  a  bond  to  a  Hindu,  and 
'diler  his  decease,  he  leaving  sons,  had 
paid  the  money  to  his  widow,  and 
received  a  deed  of  release  for  the 
amomit  from  her ;  it  was  held  that  he 
was  still  liable  to  the  estate  for  the 
amount  of  the  bond,  as  he  should  not 
have  paid  the  money  until  satisfied 
that  tiie  widow  was  entitled  to  receive 
it,  and  he  must  suffer  for  his  impru- 
dence. Moteechund  and  others  v. 
Khooshal  Dvha  and  others.  dOth 
Jan.  1839.  Sel.  Rep.  154.  —  Pyne, 
Greenhill,  &  Le  Geyt. 

37.  A  widow  may  alienate  houses 
or  real  property  inherited  from  her 
husband,  provided  it  be  for  paving 
his  debts  or  defraying  his  funeral  ex- 
penses, or  for  any  other  good  and 
religious  object,  but  always  with  re- 
servation of  any  rights  possessed  by 
any  other  persons  in  the  same.  Jjuh' 
meeram  and  others  y.Khooshalee  and 
another.  17th  March  1818.  1  Borr. 
412. — Elphinston  &  Sutherland. 

38.  A  widow  taking  on  herself  the 
management  of  her  husband's  a£Paii*8 
is  personally  responsible  for  debts.^ 
Oottumram  and  another  y.Hurgo- 
vindas  Hurjeecundas.  24th  July 
1821.  2  Borr.  111.  —  Sutherland. 
Oottumram  and  another  y.Mt.Sha- 
nee.  14th  March  1822.  1  Borr.  166. 
— Romer,  Sutherland,  &  Ironside. 

39.  Debts  incurred  by  a  Hindu 
widow  for  charity  in  honour  of  her 
deceased  husband,  provision  of  neces- 
saries or  subsistence,  maintenance  of 
anv  trade  or  business  lefl  bv  the  bus- 
band  to  his  widow's  management  or 
engaged  in  by  her,  and  charity  on 
her  own  account,  are  recoverable 
from  the  heirs  after  her  death,  but 
they  are  not  liable  for  anv  debts  un- 
necessarily incurred  by  her.*  Urn- 
rootram    JByragee    v.   Narayunda^ 


1  ThiB  as  a  manager;  for  a  wife  living 
vith  her  husband  cannot  properly  contract 
debts  without  his  express  order.    Steele,  38. 

'^  Macn.  Princ.  H.  L.  283,  284. 


Ruseehdas.   9th  April  1822.   2  Borr. 
201.— Romer. 

40.  A  widow  has  full  power  over 
the   effects  of  her  late  husband  so 
long  as  she  does  not  contract  a  second 
marriage.     And  where  a  widow  had 
appropriated   such   property  to   the 
payment  of  the  debts  of  her  deceased 
husband^  and  Ito  the  expenses  inci- 
dental to  his  funeral  rites,  through 
the  instrumentality  of  the  Muhad- 
dams  or  Patels  of  their  Cast,  pre- 
viously to  her  contracting  a  second 
marriage,  the  heir  of  her  deceased 
husband  claiming  the  property  from 
the  MuhaddamSf  as  reverting  to  him 
on  her  contracting  a  second  marriage, 
was  nonsuited,  as  it  was  shewn  by 
them   that  the    property  had    been 
legally  applied  as  aforesaid  by  the 
directions  of  the  widow,  and  it  did 
not  appear  to  have  remained  in  their 
hands,  or  to  have  been  expended  for 
their  use,  or  in  any  way  that  should 
make  them  answerable  for  it :  and  it 
moreover  appeared  in  evidence  that 
the  widow  made  over  to  the  heir,  on 
her  second  marriage,  the  whole  of  the 
jewels,  &c.  that  she  had  in  her  pos 
session,  and  for  which  he  gave  her  a 
receipt  in  full :  it  was  not  therefore 
likely  that  he  would  have  done  this 
without  having  received  hb  dues  from 
her.     Bhoolla  Khooshal  v.  Sheolal 
Kooher  and  others.    15th  April  1822. 
2  Borr.  264.— Romer. 

41.  A  debt  incurred,  on  her  own 
account,  by  a  widow,  a  member  of  a 
Hindu  family,  holding  joint  and  un- 
divided property,  is  not  recoverable 
from  the  jomt  estate,  but  from  the 
widow  personally,  or  from  her  sepa- 
rate property.  Mi.  Sootee  Konnmr 
V.  Punnoo  Roy.  20th  March  1837. 
6  S.  D.  A.  Rep.  154.— F.  C.  Smith 
&  Harding. 

42.  A  Hindu  woman  in  possession 
of  property  derived  from  her  husband, 
in  which  she  had  a  life  interest,  con- 
tracted debts  entirely  personal,  and 
for  purposes  of  her  own.  Held,  that 
her  husband*s  heirs,  on  whom  the 
estate  devolved  at  her  death,  are  not 
responsible  for  her  debts,  which  can 
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property.  Bungsee  Dhur  Hajra  v. 
Thakoor  Pynig  Sing.  5th  Sept. 
1842.  7  S.  D.  A.  Rep.  114.  —  Lee 
Warner  &  Dick. 


HISSAH  NAMEH— See  Ances- 
TRAL  Estate,  6 ;  Deed,  6. 


c)  For  Criminal  Comerta- 
tion.  —  See    Criminal 

CoWVERSATIOir,  1. 

3.  Divorce,  13. 

4.  DoToeTy  16. 

5.  Marriage  of  Lunatic*,^. 

II.    MUHAMMADAN  LaW. 

1.  MarriagefQQ. 


HOMICIDE. 

I.  Accidental  Homicide.  —  See 
Criminal  Law,  49  et  seq. 

II.  Br  Compulsion. — See  Crimi- 
nal Law,  113.  389. 

III.  Culpable    Homicide.  —  See 

Criminal  Law,  182,  183. 

IV.  Erroneous   Homicide.  —  See 

Criminal  Law,  202  et  seq, 

V.  Justifiable  Homicide.  —  See 
Criminal  Law,  335  et  seq. 


(a)  Generally y  29. 


-V>-v.'S  '-.  r'-./S^ 


HUDD.—See  Criminal  Law,  390. 
392.  559.  572. 


HUK. — See  Dues  and  Duties,  6. 

19,20. 


■J'^-N^V*  \»  W  .'\.'-v    v--v,-»» 


HUKIJMAT-I-ADL.-Sce  Crimi- 
nal Law,  404. 


>.  ^,„r^  -^j..  .^  >,^ 


HULAKAT.— See  Criminal  Law, 

295. 


HUSBAND  AND  WIFE. 

I.  Hindu  Law. 

1.  3Iarriage  Contract y  1. 

2.  Actions  by  and  against  Hus- 

band and  Wrfcy  11. 
(a)  For  recovery  of  the  per- 
son of  a  WrfCy  11. 


[h)  Evidence  of —  See  Evi- 
dence,  14  et  seq. 

2.  Marriage  Contract,  34. 

3.  Marriage  Settlement,  39. 

4.  Actions  by  and  against  Hus- 

band and  Wife,  41. 

5.  Divorccy  45. 

(a)  When  demandahUy  45. 
lb)  Evidence  of  —  See  Evi- 
dence, 21. 

6.  Dowery  46. 

(a)  Generally,  ^. 

(b)  Settlement     in    lieu    of 

Dower,  69. 

(c)  When  deniandable,  72. 

(d)  Exigible  Domer,  71. 

(e)  Dower  not  Exigible,  79. 
(f)Shia  Law,  80. 

Q)  Gift  in  lieu  of  DoTver.— 
See  Evidence,  11;  Gift, 
42,  43.  63.  65. 

(/i)  Parentage.  —  See  Evi- 
dence, 19,  19a;  Inhe- 
ritance, 259  et  seq. 

III.  pARsf  Law. 

1.  3farriage,  83. 

2.  Marriage  Contract,  85. 

3.  Alimony^  86. 

4.  Dower,  ^. 

IV.  Sikh  Law,  92. 

V.  Armenian  Law,  93. 

VI.  In  the  Supreme  Courts,  J)6. 

1.  'Generally,^. 

2.  Evidence  of  a  Iliisband.—See 

Evidence,  53  a. 

VII.  In  the  Courts  op  the  Ho- 

nourable Company,  99. 
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I.  Hindu  Law.* 

!•  Marriage  Contract, 

1.  No  marriage  contract  is  valid, 
by  the  rules  of  Cast  and  the  laws  of 
the  Shastra,  unless  the  consent  of  the 
parents  of  both  the  contracting  par- 
ties be  first  had  and  obtained  to  the 
contract.  Nundlal  Bhugwandas  v. 
Tapeedas  and  another.  9th  May 
1809.  1  Borr.  14. — Duncan,  Lech- 
mere,  &  Rickards. 

2.  A  contracted  to  give  his  sister 
in  marriage  to  i?,  brother-in-law  of 
C>  on  condition  that  C  would  either 
take  A  to  Burhanpoor  at  his  own  ex- 
pense, and  get  him  there  married  to 
2>,  or  else  give  him  his  own  daughter 
in  marriage.  On  the  strength  of  this 
contract  ^'s  sister  was  given  up  to 
Sy  but  (7  not  only  refused  to  take  A 
to  Burhanpoor,  but  endeavoured  to 
get  his  daughter  clandestinely  mar- 
ried elsewhere.  C  admitted  the  con- 
tract, but  alleged  that  A  had  broken 
it  by  having  refused  to  accompany 
him  to  Burhanpoor,  on  the  ground  of 
inability  to  pay  his  expenses.     The 


1  It  is  remarkable  that  there  have  been 
no  cases  relating  to  the  Hindu  law  of  hus- 
band and  wife  reported  in  the  Presidencies 
of  Bengal  or  Madras :  the  reader  will  per- 
ceive that,  with  one  exception  (a  case  in  the 
Supreme  Court  at  Calcutta),  all  the  pladta 
refer  to  cases  decided  in  the  Adawlut  Courts 
of  Bombay.  "  On  the  subject  of  marriage/' 
says  Sir  W.  Macnaghten,  "  it  may  be  pre- 
somed  that  it  has  not  often  constituted  a 
matter  of  litigation  in  the  Civil  Courts, 
from  the  circumstance  that  points  connect- 
ed with  it  do  not  apjpear  to  have  been 
referred  to  the  Hindu  law  officers.  Dis- 
putes connected  with  this  topic,  as  well  as 
those  relating  to  matters  of  Cast  generally, 
are,  for  the  most  part,  adjusted  by  reference 
to  private  arbitration.  It  is  otherwise  in 
the  Provinces  subject  to  the  Presidencies  of 
Ifadras  and  Bombay,  where  many  matrimo- 
nial disagreements  and  questtfjos  relative 
to  Cast  have  been  submitted  t4^e  adjudi- 
cation  of  the  established  European  Courts." 
YoT  the  Hindu  law  relating  to  husband  and 
wife,  see  2  Coleb.  Dig.  377  et  seq.  1  Str. 
U.  It.  35  et  9eq.  2  Do.  28  et  seq.  I  Macn. 
Princ.  H.  L.  57  et  seq.  2  Do.  126. 
204.  May.  c.  xix.  xx.  Steele,  30  et  seq. 
161  etseq.  App.  A.  I  et  seq.  For  the  suc- 
cession of  widows  to  property  see  infraf  In- 
HBRiTAKCE,  48  et  seq.    Staidhana,  passim. 


law  officers  decided  that  the  contract 
was  valid,  as  C  had  engaged  to  pay 
^'s  expenses;  and,  moreover,  as  the 
girl  at  Burhanpoor  was  admitted  to 
be  under  the  age  allowed  of  by  the 
Shastra  for  betrothal,  that  C  was 
liable  to  give  his  daughter  in  mar- 
riage to  A.  The  Court  decided  that 
C  should  thei^fore,  aCTeeably  to  the 
spirit  and  letter  of  his  engagement, 
either  ^ve  his  daughter  to  ji  or  pro- 
cure him  another  wife,  or,  failing  to 
perform  either  of  these  conditions 
within  six  months,  pay  him  the  sum 
of  Rs.  500.  C  refusing  to  surrender 
his  daughter,  and  A  declining  a  bride 
procured  for  him,  because  her  dower 
was  too  high,  C  paid  the  Rs.  500  and 
costs.  Atmaram  Kesoor  v.  Sheolal 
Muloohchund  and  another,  16th 
Sept.  1809.  1  Borr.  ^58.— Grant  & 
J.  Smith. 

3.  Under  an  award  of  arbitration, 
a  Mangni  between  two  persons  of  the 
Khumbaiti  Morh  Banyans  was  de- 
clared and  decreed  to  be  void,  it 
having  appeared  that  the  female  had 
taken  bacK  the  dower  jewels  which 
she  gave,  under  a  promise  to  return 
them  in  fifteen  days,  and  as  she  failed 
to  do  so  the  contract  became  void. 
Huree  Bhae  Bhuwaneedas  v.  Chun- 
dun.  12th  May  1812.  1  Borr.  392. 
— Crow  &  Day. 

4.  A  majority  of  the  Cast  of  Khum- 
baiti Morh  Banyans  declared  it  was 
allowed  by  their  customs  to  break  off 
a  contracted  marriage  by  mutual  con- 
sent or  death.     lb. 

4.  A  Mangni  cannot  be  set  aside, 
in  the  Cast  of  Dusa  Nagur  Ahma- 
dabadkar  Banyans  by  the  uncles  of 
the  female.  And  in  a  case  where 
they  endeavoured  so  to  do,  the  Court 
having  referred  it  to  the  whole  Cast, 
the  Mangni  yf2A  declared  to  be  valid, 
and  the  uncles  were  bound  in  penal- 
ties not  to  marry  the  female,  who  was 
under  their  guardianship,  to  any  other 
person  than  the  one  to  whom  she  was 
betrothed.  The  girl,  however,  was 
clandestinely  married  to  another  per- 
son, and  the  one  to  whom  she  was 
betrothed  (the  respondent)  recovered 
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damages  for  loss  of  character  in  the 
Cast,  and  the  amount  of  the  penalties 
'was  carried  as  a  fine  to  the  account  of 
Oovemment.  This  last  marriage  being 
declared  legal  by  the  Cast,  the  Court 
left  the  respondent  to  seek  redress  if 
he  chose,  leaving  him  to  find  out  the 
proper  course  himself.  Khooshal  and 
others  v.  Bhugwan  M<ftee.  24th  Feb. 
1815.  1  Borr.  138.— Sir  E.  Nepean, 
Brown,  &  ElpMnston. 

5.  A  breach  of  a  marriage  contract 
is  not  permitted  in  the  Cast  of  Kha- 
tris.  Deochund  Natha  v.  Juvehur 
Behchur.  24th  July  1823.  2  Borr. 
528. — Romer,  Sutherland,  &  Iron- 
side. 

6.  But  where  a  marriage  contract 
vas  broken,  and  the  father  of  the  girl 
had  married  her  to  anotlier  person, 
and  damages  had  been  awarded  by 
the  Zillah  Judge  (Jones)  to  the  other 
contracting  party,  the  Court  held, 
under  the  circumstances,  that  since 
no  case  had  been  made  out  by  which 
the  father  of  the  girl  could  be  justly 
chai'ged  with  damages,  he  had  in- 
curred no  obligation  to  discharge  by 
throwing  any  legal  impediment  in 
the  way  of  the  marriage ;  and  as  the 
execution  of  the  marriage  contract 
was  then  impossible,  the  contract 
must  be  annulled,  and  the  Zillah  de- 
cree reversed.     lb, 

7.  Where  A  sued  B  to  compel  the 
performance  of  a  written  contract  of 
marriage,  B  urged  that  a  Mangni 
was  dissoluble  by  the  rules  of  their 
Cast  (Sonis)^  when  either  party  was 
unwilling  to  fulfil  it ;  but  after  various 
contradictory  evidence,  the  Court  de- 
creed that  B  should  proceed,  accord- 
ing to  the  contract,  to  many  his 
daughter  to  A,  the  latter  performing 
all  the  conditions  to  which  he  might 
be  subject  under  it.  Kaseei^am  Joee- 
taram  v.  Bhugwan  Poorshotum. 
17th  July  1823.  2  Borr.  432.— 
Romer,  Sutherland,  Sc  Ironside. 

8.  A  contract  entered  into  by  a 
brother,  with  his  mother's  consent,  for 
the  marriage  of  his  sister,  was  held  to 
be  valid,  according  to  the  custom  of 
the  Dasa   Morh    Madaliya  Banyan 


Cast.  3It.  RuUyai  and  another  v. 
Madhowjee  Panachund,  9th  March 
1824.    2  Borr.  680.— Romer. 

9.  Where  one  of  two  united  bro- 
thers dies,  leaving  a  widow  and  a 
daughter,  but  no  son,  the  surviving 
brother  has  the  right  of  contracting 
his  niece  in  marriage  in  preference  to 
the  mother;  and  where  the  mother 
had  contracted  her  daughter  in  mar- 
riage in  her  father's  house,  alleging 
that  it  was  done  with  the  consent  of 
her  daughter's  uncle,  the  contract  was 
declared  void,  as  had  he  given  his 
permission  for  the  mother  to  co^itract, 
it  ought  to  have  been  celebrated  at 
his  house.  Kumla  BtUtoo  and  ano- 
ther V.  Muneesliunkur  Ichhashunkur. 
3d  May  1824.  2  Borr.  687.— Rom». 

10.  Marriage  contracts  may  be  set 
aside  by  either  party  in  the  Cast  of 
Vurnugur  Nagur  Brahmans ;  as,  for 
instance,  on  failure  of  payment  of 
dower,  or  dispute  of  any  kind.    lb. 


2.  Actions  by  and  against  Hudfand 
and  Wife. 

(a)  For  recovery  of  the  person  of  a 

Wife. 

11.  Where  it  was  found  that  the  ap- 
pellant had  enticed  away  the  respon- 
dent's wife,  and  had  been  the  cause 
of  her  not  returning  to  live  with  the 
respondent,  and  since  the  respondent 
was  a  fine  healthy  young  man,  free 
from  any  defect  of  mind  or  body — 
which  alone,  according  to  the  Shas- 
tra,  would  wan>ant  a  divorce — it  was 
decreed  that  his  wife  should  be  sent 
back  to  him  on  his  giving  security  to 
treat  her  with  kindness,  and  that  the 
appellant  should  pay  the  damages 
sued  for  by  the  respondent  for  the 
loss  of  his  wife,  together  with  the 
costs  of  tlxe  suit.  Hurka  Shunkur  v. 
Raeejee  Jtfunohur.  3d  Aug.  1809. 
1  Borr.  353.— Grant  &  J.  Smith. 


(A)  For  Defamation. 

12.  An  action  cannot  be  maintained 
for  loss  of  character  bv  a  wife  against 
her  husband  under  the  Shastra,  be- 
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cause  a  woman's  husband  is  like  unto 
her  God,  and  she  must  remain  obe- 
dient to  his  orders,  and  conform  to 
his  will.  Deokoonwur  v.  Umharam 
JLala.  14th  Aug.  1811.  lBorr.370. 
— Crow,  Day,  &  Romer. 


3.  Divorce.^ 

13.  The  respondent  betrothed  his 
daughter  to  the  appellant,  who,  having 
afterwards  contracted  a  second  mar- 
riage (by  the  rite  called  Natra)  with 
another  woman,  the  respondent  came 
fbrwarif  to  compel  the  appellant  either 
to   consent   to  a  divorce  from    his 
daughter,  or  to  dissolve  the  second 
marriage,  and  admit  liis  daughter  to 
her  rients.     It  was  urged  in  defence 
that  me  appellant  was  fuU  grown, 
and  the  respondent's  daughter  not 
arrived  at  years  of  puberty;  and  that, 
under  those  circumstances,  a  second 
marriage  was  permitted  by  the  rules 
of  their  Cast  (Lewa  Koonbi).      It 
was  held   that  the  appellant's  con- 
duet  was  justified  by  the  rules  of  the 
Cast  and  by  the  laws  of  the  Shastra ; 
and  that  the  Court  could  not  grant 
to  the  respondent  either  a  divorce  for 
his  daughter,  or  an  order  annulling 
the  second  marriage  contracted  by 
the  appellant  with  the  other  woman, 
and  dismissed  the  suit  with  costs. 
Suree  Bkaee  Nana  and  another  v. 
Nuthoo  Koober.    20th  May  1814.    1 
Borr.  59. — Sir  E.  Nepean,  Brown, 
Elphinston,  &  Bell. 

14.  A  divorce  is  permitted  to  a 
wife,  according  to  the  rules  of  the 
Kanaara  Cast,  m  case  of  ill  treatment. 
Kcuiteram  Krvparam  v.  Umharam 
HureechuncL  29th  Oct.  1811.  1 
Borr.  387. — Crow,  Day,  &  Romer. 

14  a.  A  divorce  will  be  granted  to 
a  woman  on  account  of  her  husband's 
diMolute  life  and  bad  character,  if  it 
be  proved  to  be  permitted  in  such 
case  by  the  Cast,  though  the  Shastra 
does  not  admit  of  divojce  under  any 


circumstances.  Kasee  DJwoUuhh  v. 
Ruttun  Baee.  31  st  Dec.  1816.  1 
Borr.  410. — Prendergast  &  Suther- 
land. 

15.  A  member  of  the  Gandharva 
Cast  having  married  a  second  wife, 
the  first  wife  sued  for  a  divorce,  or 
repudiation  of  the  second  wife :  the 
Court  declare^!,  that  unless  there  were 
good  cause,  Natra  was  not  permitted 
amongst  them.  If  both  the  wives 
agreed,  he  might  keep  them  both ;  but 
if  not,  the  husband  must  grant  a  di- 
vorce to  the  dissenting  one.  The 
Court  therefore  granted  a  divorce  to 
the  first  wife.*  munaskunkur  Kho<h 
shal  V.  Mu  Oottum  and  others.  5th 
Sept.  1822.    2  Borr.  524.— Romer. 


'  See,  for  the  Hindu  law  of  Divorce,  1  Str. 
H.L.50.  2Macn.Princ.  n.L.  126.  Steele, 
39. 173. 

Vol.  I. 


4.  Doner, 

16.  An  assignment  in  lieu  of  dower 
IS  valid ;  and  where,  in  a  suit  filed  to 
compel  performance  of  the  terms  of  a 
conaitional  deed  of  sale  of  a  house, 
by  delivering  up  the  house  to  the  ap- 
pellant, the  holder  of  the  deed,  passed 
to  him  by  the  respondent,  a  prior  as- 
signment by  the  respondent's  father 
ofthe  house  in  question  to  his  own 
wife,  for  the  sacrifice  of  her  dower 
jewels  to  relieve  his  wants,  was  pleaded 
in  bar  of  the  claim  under  the  deed  in 
the  appellant's  possession ;  the  condi- 
tional deed  of  sale  of  the  house  at  the 
time  belonging  to  the  widow,  executed 
by  her  stepson,  the  respondent,  to  the 
appellant,  was  declarea  to  be  illegal, 
and  the  house  was  directed  to  be  re- 
stored by  him  to  the  respondent,  on 
the  receipt  of  the  sums  advanced  by 
him  on  the  original  mor^ge.     Nu- 
thoo  Bhaee  PranwuUub  v.  Laldass 
Jugdeesh.    20th  May  1806.    1  Borr. 
8. — Duncan,  Lechmere,  &  Richards. 
17.  It  was  held  that  a  Hindu  wi- 
dow cannot  imperatively  demand  her 
PuUay  or  dower  jewels,  from  her 

^'  When  a  wife  is  either  druDken,  long 
diseased,  mischievous,  barren,  expensive, 
abusive,  or  bears  only  daughters,  let  her  be 
superseded  by  another ;  also,  if  she  be  ini- 
mical to  her  husband.  2  Coleb.  Big.  41S. 
Steele,  37. 

U 
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father-in-law,  without  assigning  cause, 
until  she  has  attained  the  age  of 
thirty  years,  when  she  is  entitled  to 
possession  of  it.  The  Pulla  is  her 
sole  property;  but  until  she  attains 
the  above  age  it  is  to  be  taken  care 
of  by  the  paternal  relation  of  her  late 
husband;  if  none  survive,  then  it 
must  be  taken  care  of  by  her  parents ; 
and  if  tiiey  qJso  be  dead,  then  by 
some  trustworthy  relations,  IcKka 
Lukshumee  v.  Anundram  Govind- 
ram.  21st  Feb.  1814.  IBorr.lU. 
— Sir  E.  Nepean,  Brown,  &  Elphin- 
ston. 

18.  But  this  decision  was  after- 
wards overruled  under  the  Vyavathta 
of  the  same  law  officers ;  and  the 
Court  acknowledged  the  inherent 
right  of  a  woman  to  employ  her 
dower  for  her  own  use,  without  being 
subject  to  the  controul  of  her  relations, 
so  long  as  she  spends  it  in  a  good  and 


riage  contract,  the  wife  being  per^ 
mitted  to  retain  them  in  her  own  cus- 
tody as  her  exclusive  property.  Mu- 
yaram  Rajaram  and  another  v.  G(h 
vind  Ruttunjee.  18th  March  1822. 
2  Borr.  245.-> Homer. 

23.  Where  the  son  of  a  person  who 
had  put  away  his  wife  on  a  separate 
maintenance  claimed  to  oblige  her  to 
give  security  for  her  dower,  which  he 
suspected  was  being  expended  and 
made  away  with,  his  claim  was  dis- 
allowed, on  the  principle  that  a  wo- 
man is  sole  mistress  of  her  dower. 
Manuhchund  Premckund  v.  Mt. 
Premkoonnmr.  18th  June  1822. 
2  Borr.  321.— Sutherland. 

24.  A  Hindu  widow  is  liable  for 
the  return  of  the  dower  of  her  first 
marriage  to  the  heirs  of  her  first  hus- 
band should  she  contract  a  second 
marriage.  Treeku7f^ee  LcUjee  v.  Mt 
Laroo  and  another.    15th  Ausr*  1822. 


i*easonable  manner.       Dhoollubhdas  2  Borr.  361. — Romer,  Suthenand,  & 
Brijbkookundasv.Larkoonnmr.  17th  Barnard. 


June  1818.     1  Borr.  423.  —  Elphin- 
ston  &  Romer. 

19.  It  appears  that  excessive  dower 
is  sanctioned  by  old  age  in  the  bride- 
groom,    ii. 

20.  The  father  of  a  woman  is 
bound  to  restore  his  daughter's  dower 
to  her  husband  in  case  of  her  death 
without  living  issue,  as  the  husband 
in  such  case  is  the  heir  to  his  wife. 
Huree  Bhaee  Umhaeedas  v.  Ja£edas 
Keshoordas.  8th  May  1812.  1  Borr. 
393.— Crow  &  Day. 

21.  Two  sons  being  joint  heirs  of 
a  Hindu,  who  also  left  a  daughter 
unmarried  at  his  death,  were  held  to 
be  bound  to  furnish  her  dower  out  of 


25.  A  claim  by  a  wife  against  her 
husband,  from  whom  she  had  sepa- 
rated, for  a  maintenance,  and  the  re- 
covery of  her  dower  jewels  taken 
from  her  by  him,  was  allowed,  the 
wife  proving  her  case,  and  the  hus- 
band failing  to  substantiate  the  asser- 
tions made  in  his  pleadings.     Wu- 
lubhram  Oomayushunkur  v.  Bijlee. 
18th  Feb.  1823.      2  Borr.  440.- 
Romer. 

26.  Credit  given  by  a  bride's  fa- 
ther in  his  accounts  to  the  bride- 
groom's family  for  his  daughter's 
dower  was  held  not  to  amount  to  de- 
livery of  the  dower.  Munohurdas 
Boolahheedas  v.  Lukmeedas  Taolja- 


the  family  property,  to  the  extent  of  ram.    26th  March  1823.     2  Borr. 


629. — Ironside. 

27.  Dower  actually  paid  by  the 
father-in-law  may  be  demanded  on 
his  daughter's  death.  lb. — Anderson. 


a  twelfth  part  of  the  whole.  Laroo 
V.  Manikchund  Shamjee.  3d  July 
1818.  1  Borr.  418.  —  Elphinston, 
Keate,  &  Sutherland. 

22.  Where  a  Hindii  sued  his  wife 
and  father-in-law  for  the  production  «     n^      . 

of  her  dower  jewels,  which,  since  their  ^-  Marriage  of  Lunatics. 

marriage,  had  never  been  forthcom-  28.  By  the  Hindu  law,  the  mar- 
ing,  it  was  held  that  they  were  bound  riage  of  a  lunatic  d  nattvitate  is  im- 
to  produce  dower  jewels  to  the  amount  moral,  but  valid  by  the  consent  of 
originally  agreed  upon  in  the  mar-  the  parents.    But  i^the  party  become 
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lunatic  after  his  birth^  and  marry 
during  his  lunacy,  such  marriage, 
under  any  circumstances,  is  good, 
even  though  without  family  consent 
DaJbychum  Mitter  and  others  v. 
Eadachum  Mitter,  10th  Feb.  1817. 
£a8t's  Notes.     Case  60. 


II.    MUHAMMADAN  LaW. 


1.  Marriage, 
(a)  OeneraUy. 

29.  Supposing  a  Muhammadan  to 
have  married  four  slave  girls,  and 
then  a  free  woman,  the  last  marriage 
18  good,  and  is  not  a  fifth  marriage, 
for  marriage  with  slave  girls  is  of  no 
effect  in  law.^  Oholam  Husun  AH 
V.  Zeinub  Beebee.  20th  July  1801. 
1  S.  D.  A.  Rep.  48.  —  Lumsden  & 
Harington. 

30.  A  man  may  not  marry  his 
wife's  sister,  his  wife  being  alive: 
no  defect,  however,  arises  in  the  first 
marriage  from  the  invalidity  of  the 
second ;  and  on  the  death  of  the  hus- 
band die  whole  dower  of  the  first 
wife  is  claimable  out  of  his  property.^ 


1  1  Hed.  84.  87.  Macn.  Princ.  M.  L.  57. 
par.  11. 259.  case  xi.  Marriage  of  a  freeman 
with  a  slave,  not  being  his  own  property,  is 
admissible,  provided  he  be  not  already  mar- 
ried to  a  free  woman.  Sir  W.  Macnaghten 
has  quoted  a  precedent  similar  to  the  above 
case,  Princ.  M.  L.  259 ;  and  adds  in  a  note, 
that  "  bad  the  person  alluded  to  in  the  ques- 
tion married  only  one  female  slave,  the  pro- 
perty of  another  individual,  he  could  not 
subsequently  have  married  a  free  woman." 

'*  For  the  prohibited  degrees,  that  is  to 
say,  of  women  whom  it  is  lawful  to  marry, 
and  of  those  with  whom  marriage  is  lawful, 
see  1  Hed.  76  et  seq,  Macn.  Princ.  M.  L. 
par.  9, 10.  A  similar  case  to  the  above  is 
given  by  Sir  W.  Macnaghten,  Princ.  M.  L. 
257,  case  x. ;  and  in  a  note  the  learned  author 
says,  "  Had  the  two  sisters  been  married  by 
the  same  man  at  the  same  time,  or  had  the 
priority  of  one  or  the  other  marriage  not 
tMeen  ascertainable,  they  would  both  have 
been  invalid.  This  supposes  the  former  wife 
to  be  alive^and  the  marriage  not  to  have  been 
dissolved.  There  is  no  obiection,  in  the 
Muhammadan  law,  to  a  man's  marrying  the 
sister  of  his  deceased  or  divorced  wife.  The 
above  doctrine  is  contained  in  the  Moheet- 


MU  Shureef  Oonisa  v.  Mt  Khizur 
Oonisa  Khanum  and  others.  5th 
Feb.  1823.  3  S.  D.  A.  Rep.  210.— 
Doriu. 

31.  A  Musulmdn  cannot  legally 
have  more  than  four  wives  at  the 
same  time.^  Mt.  Shumsoonisa  v. 
Meer  Oohur  AH  and  others.  27th 
Nov.  1827.  4  S.  D.  A.  Rep.  283.— 
Sealy.  ^ 

32.  A  second  marriage  of  a  woman 
during  her  first  husband's  lifetime  is 
invalid,  if  no  divorce  have  taken 
places  and  such  second  marriage 
forms  no  bar  to  the  recovery  of  her 
person  by  her  first  husband,  on  civil 
action,  notwithstanding  her  unwilling- 
ness to  go  back  to  him.^  Mt.Ameena 
and  others  v.  Kuttoo  Khan.  20th 
AprU  1841.  7  8.  D.  A.  Rep.  27.— 
Lee  Warner  &  D.  C.  Smyth. 

33.  A  Muhammadan  feme-covert 
may  sue,  or  be  sued,  alone.  Bibee 
Ameerun  v.  Shaih  JDawood.  1st 
Term  1843.     1  Fulton,  143. 


2.  Marricufe  Contracts 

34.  It  appears  that  a  Mangni  be- 
tween Muhammadan  parties  will  be 
annulled  where  the  woman  is  unwill- 
ing to  fulfil  the  contract  The  evi- 
dence of  the  Cast  (Musulmdn  gold- 
smiths) in  this  case  as  to  the  legality 
of  annulling  a  Mangni  was  extremely 
contradictory.  The  law  officers  de- 
clared, that  if,  at  the  time  of  contract, 
the  girl  were  willing,  but  not  of  per- 
fect womanhood  or  understanding;  or 
if  being  of  perfect  womanhood  and  un- 
derstanding, words  signifying  agree- 
ment and  consent  had  not  passed  be- 
tween her  mother,  herself  and  her 


oo-Surukhsee,  cited  in  the  Futawa-i-Avhani- 
geeree.*'  And  see  1  Hed.  79.  as  to  marry- 
ing two  sisters. 

»  1  Hed.  88.  Macn.  Princ.  M.  L.  57.  par. 
8.  255.  case  vii.  A  slave  can  only  have  two 
wives. 

4  Macn.  Princ.  M.  L.  260.  case  xii. 

B  The  Muhammadan  law  of  marriage  con- 
tract will  he  found  in  1  Hed.  72  et  seq, 
Macn.  Princ.  M.  L.  58.  par.  14. 16. 18.  252. 
264.  267,  268. 
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proposed  husband^  in  the  presence  of 
two  witnesses ;  and  if  ailerwards  she 
should  be  unwilling  to  celebrate  the 
marriage ;  then  the  contract  was  void ; 
for  this  reason,  that  the  consent  of 
the  woman  is  one  of  the  points  neces- 
sary to  perfect  a  marriage.^  Jumal 
Bhaee  Kumai  Bhaee  Sonee  v.  Sahib 
Buhoo.  Ist  May  1820.  2  Borr. 
556. — Anders^. 

35.  A  Muhammadan  woman,  of 
her  own  accord,  contracted  herself  to 

A,  and^yed  with  him  six  months, 
and,  together  with  her  mother  and 
sister,  was  maintained  by  him :  she 
afterwards  left  A,  and  got  married  to 

B,  to  whom  she  had  been  previously 
contracted.  It  was  held  that  she 
was  liable  for  the  repayment  of  all 
monies  expended  on  her  during  her 
residence  with  A,  Lalun  Buhoo  So- 
narin  v.  Jeevun  Mashum  Sonee,  3d 
July  1823.  2  Borr.  55a— Romer, 
Sutherland,  k.  Ironside. 

36.  It  was  held  that  a  Muhamma- 
dan girl,  when  she  arrives  at  the  age 
of  puberty,  is  at  liberty  to  marry 
whom  she  pleases ;  and  if  her  parents 
have  previously  contracted  ner  in 
marriage,  and  she  should  not,  on  ar- 
riving at  such  age,  approve  of  such 

1  A  girl  DOt  haying  attained  the  age  of 
puberty  cannot  contract  herself  in  marriage 
witiiout  the  consent  of  guardians ;  but  she 
may  do  so  without  such  consent,  if  she  have 
attained  such  age.  Macn.  Princ.  M.  L.  58. 
par.  14. 16.  But  should  she  have  contracted 
nerself,  not  being  of  nubile  age,  the  guar- 
dians should  interfere  before  the  birth  of 
issue.  lb.  par.  17.  A  damsel  under  age, 
contracting  herself  in  marriage  to  an  equal, 
and  the  guardian  afterwards  allowing  such 
marriage,  may  annul  the  contract  imme- 
diately on  becoming  of  age,  but  not  after- 
wards, lb.  264.  Nor  if  she  had,  daring  her 
minority,  been  married  by  her  father,  or 
paternal  grandfather.  lb.  58.  par.  18.  265. 
case  xvi.  The  distinction  between  the  case 
of  a  female  who  has  attained  the  age  of  pu- 
berty contracting  marriage,  and  one  who 
has  not  attained  that  age,  is,  that  in  the 
former  case  the  marriage  is  valid,  but  void- 
able by  the  guardians  where  inequality  ap- 
pears ;  and  that  in  the  latter  case  the  con- 
tract is  void  ab  initio^  if  entered  into  with- 
out the  consent  of  the  guardians ;  but  such 
consent  may  be  implied  as  well  as  express, 
lb.  268,  note. 


marriage,  the  contract  would  not  be 
good  in  law.*  Kureem  Jeemun  v. 
Mt.Muriyum.  5th  July  1821.  Sel. 
Rep.  56. 

37.  Where  a  Muhammadan  girl 
had  been  contracted  in  marriage  by 
her  mother,  and,  on  arriving  at  the 
age  of  puberty,  had  refused  to  fulfil 
the  contract,  it  was  held  that  she  was 
justified  in  refusing,  but  that  the  be- 
trothed husband  was  at  liberty  to  sae 
the  mother  for  breach  of  the  engage- 
ment made  by  her  to  many  her 
daughter  to  him.'    Ih. 

38.  According  to  the  Muhamma- 
dan law,  a  Nihahf  or  betrothal,  made 
by  a  father  of  his  daughter  during  her 
minority,  cannot  be  set  aside  by  her 
on  coming  of  age ;  but  she  is  ju^ed 
in  not  leaving  her  parents  without 
first  receiving  the  exigible  dower.* 
Mt,  Fuhhronissa  and  another  v. 
Shah  Ally  Buzzah.  24th  June  1840. 
6  S.  D.  A.  Rep.  293.— Lee  Warner 
&  D.  C.  Smyth. 


3.  Marriage  Settlement. 

39.  A  KaHn  ndmeh,  or  deed  of 
marriage  settlement,  containing  a  gift 
by  the  husband  to  his  wife  of  the 
whole  property  possessed  by  him,  or 
which  might  thereafter  come  into  his 
possession,  is  valid,  under  the  Mu- 
hamman  law,  in  regard  to  the  pro- 
peity  in  the  actual  possession  of  the 
husband,  but  not  in  regard  to  that 
which  is  non-existent/  Oojvdhea 
Beebee  and  others  v.  Mohunbeebee 
and  another.  30th  June  1835.  6  S. 
D.  A.  Rep.  30.— Braddon  &  Stock- 
well. 

40.  A  KaHn  ndmeh  is  invalid  in 

*  Macn.  PriDC.  M.  L.  58.  par.  14.  266. 
case  xvii. 

*  A  written  engagement  to  marry  is  not 
binding,  but  any  sum  paid  in  considerstioa 
is  recoverable.    Macn.  Princ.  M  L.  252. 

*  I  Hed.150. 

B  The  deed,  in  this  case,  was  looked  upon 
as  simply  a  deed  of  gift,  and  justly  so :  the 
decision  proceeded,  tiberefore,  on  the  groimd 
that,  by  the  Muhammadan  law,  property 
non-exibtent  cannot  be  made  the  subject  of 
gift,  whether  in  lieu  of  dower  or  otherwise. 
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respect  to  property  not  in  the  posses- 
sion of  the  husband  at  tlie  time  of  the 
execution  of  the  deed.  Noor  Buxsh 
Ckowdree  v.  Mt.  Arif  Chowdree, 
10th  March  1843.  7  S.  D.  A.  Rep. 
123.— Tucker,  Reid,  &  Barlow. 

40  a.  It  was  held  that  a  Kahin 
ndmeh  is  invalid  if  the  property  con- 
yeyed  by  it  be  not  specified.  Kadir 
Dad  Khan  v.  Nooroonma.  17th 
April  1844.  7  8.  D.  A.  Rep.  158.— 
Reid  &  Barlow. 


4.  Actions  by  and  against  Husband 

and  Wife, 

41.  A  husband  may  recover  the 
person  of  his  wife  by  civil  action.^ 
Mofdm  Abdul  Wahab  v.  Mt,  Hingu 
and  another,  5th  May  1832.  5  8. 
D.  A.  Rep.  200.— Turnbull  &  Ross. 

4Sl,  Where  a  Muhammadan  wo- 
man had  obtained  a  decree  against 
her  husband  for  the  recovery  of  her 
dower,  but  which  decree  had  not 
been  executed,  nor  the  dower  paid, 
and  he  brought  an  action  against  her 
to  compel  her  to  come  and  live  with 
him  against  her  will ;  it  was  held,  that, 
according  to  the  Muhammadan  law, 
it  is  not  imperative  for  a  wife  to  re- 
side with  her  husband  until  her  dower 
is  paid ;  and  the  husband  was  non- 
suited and  made  liable  for  all  costs.' 
Mt,  Dosun  Beebee  v.  Sheik  Munoo 
Sheik  Ucchun.  9th  Ma;r  1832.  8el. 
Rep.  103.— Ironside,  Baillie,  &  Hen- 
derson. 

43.  A  contract  made  by  a  man 
with  a  first  wife  not  to  many  a  se- 
cond wife  is  not  illegal,  and  an  action 
may  be  sustained  ifidamages  can  be 
proved.  Beebee  Surron  v.  Shaik 
KhyrooUah.  16th  March  1838.  1 
Fulton,  361. 

44.  A  second  marriage  of  a  wo- 
man, during  her  first  husband's  life, 
and  without  having  been  divorced  by 
him,  is  no  bar  to  the  recovery  of  her 


person  by  her  first  husband,  on  civil 
action,  notwithstanding  her  unwilling- 
ness to  return  to  him.  Mt,  Ameena 
and  others  v.  Kuttoo  KJian,  20th 
April  1841.  7.  S.  D.  A.  Rep.  27.— 
Lee  Wanier  &  D.  C.  Smyth. 


t),*  Divorce, 
(a)  Wften  demandable, 
45.  By  the  Muhambadan  law,  di- 
vorce is  not  demandable  as  a  right, 
by  the  wife,  on  payment  of  a  oonside- 
ration.*  Maulvi  Abdul  Wafiab  v. 
Mt.  Hingu  and  another.  5th  May 
1832.  5  S.  D.  A.  Rep.  200.— 
Turnbull  &  Ross. 


1  This  doctrine  was  pronounced  on  the 
groand  that  a  wife  has  no  right  to  separate 
herself  from  her  husband,  unless  by  reason 
of  a  dirorce. 

2  1  Hed.  150. 


6.  DoTver,* 
(a)   Oenerally, 

46.  Where  A  claimed  half  of  his 
late  father's  estate,  but  it  appeared 
that  the  deceased  had  settled  a  dower 
of  300,000  gold  mohurs  on  the  mother 
of  another  son,  2?,  which  at  her  death 
(before  her  husband)  was  demandable 
by  her  heirs;  it  was  held  that  the 
husband,  one  of  those  heirs,  takes  ten 
annas  of  her  property  (t.  e»  of  the 
dower  due),  and  By  her  son,  six  an- 
nas^ :  these  six  annas,  therefore,  of 
the  dower,  were  now  demandable  by 
i^from  the  paternal  estate;  and  as 
the  amount  was  greater  than  the 
whole  estate,  and  claims  of  dower 
must  be  satisfied  before  partition  of 
heritage,^  ^'s  claim  of  inheritance, 
in  consequence,  will  not  avail.  Gho^ 
lam  Husun  AH  v.  Zeinub  Beebee, 
20th  July  1801.  1  8.  D.  A.  Rep. 
48. — Lumsden  &  Harington. 

47.  The  widow  of  a  Muhamma- 
dan declared  his  landed  estate  to  have 
been  given  by  him  in  his  lifetime  to 


'  But  a  wife  is  at  liberty,  with  her 
husband's  consent,  to  purchase  from  him 
her  freedom  from  the  bonds  of  matrimony. 

*  For  the  law  of  Dower,  see  1  Hed.  122 
et  aeq.  Macn.  Princ.  M.  L.  59,  par.  20,21, 
22.  131.  171.  273  et  seq.  281.  284.  287,  288. 
291.294.356.365. 

^  1  Hed.  155,  156. 

^  Macn.  Princ.  M.  L.  131.  case  Izii. 
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a  grandson^  in  vhose  fayour  she  fa- 
bncated  a  deed  of  gift,  as  irom  her 
husband,  which  deed  was  set  aside 
in  a  suit  brought  hj  one  of  the  other 
heirs  against  the  grandson.  After- 
wards,  at  the  suit  of  the  widow  for 
the  lands,  in  satisfaction  of  dower,  as 
being  the  estate  left  by  her  husband, 
whicn  the  defendant  admitted  they 
were,  and  pleaded  that  the  widow  had 
remitted  her  (fbwer,  the  law  officers 
declared  the  claim  barred  by  estoppel, 
because  the  widow,  by  her  allegation 
of  the  gift,  had  virtually  declared  that 
the  lands  were  not  the  estate  left  by 
her  husband,  and  could  not  now  claim 
them  as  being  so.  The  S  udder  De- 
wanuy  AdawTut  doubted  the  appli- 
cation of  the  doctrine  to  the  case ; 
but  on  the  presumption,  arising  from 
the  widow's  declaration  of  the  gift, 
that  she  must  have  remitted  her  claim 
of  dower,  dismissed  the  suit  3eebee 
Munwan  v.  Meer  Nusrut  AIL  6th 
June  1803.  1  S.  D.  A.  Rep.  64.— 
H.  Colebrooke  &  Harington. 

48.  A  written  acknowledgment  of 
the  husband  to  one  of  his  wife's  heirs, 
after  her  death,  was  held  to  be  suffi- 
cient proof  of  the  amount  settled 
upon  her  as  dower.*  Ali  Buksh 
Khan  v.  Kaeem  Beebee,  24th  Aug. 
1804.  1  S.  D.  A.  Rep.  83.— H. 
Colebrooke  &  Harington. 

49.  Judgment  was  given  for  the 
daughter  of  a  deceased  Muhamma- 
dan  against  the  male  relatives  in  pos- 
session of  his  estate  for  a  half  share 
of  the  dower  of  her  mother,  unpaid 
during  the  life  of  the  mother,  whom 
the  father  survived,  such  dower  being 


^  Dower  is  due  on  the  coosummation  o^ 
marriage,  unless  deferred  by  the  terms  of 
the  setUement  to  a  future  period ;  and  after 
the  death  of  the  parties  the  heirs  of  the 
wife  are  entitled  to  take  the  dower  out  of 
the  husband's  estate,  deducting  the  hus- 
band's portion  as  one  of  the  wife's 
heirs,  if  she  die  before  him.  I  Hed.  123. 
150.  155,  156. — Macn.  The  widow's  heirs 
may  claim  her  dower  at  any  time.  Macn. 
Princ.  M.  L.  287.  And  the  dower  of  a  de- 
ceased woman  is  even  claimable  by  her 
grandchildren,  notwithstanding  any  lapse  of 
time.    J&.  365. 


in  law  the  mother's  estate,  recoverable 
by  her  heirs  from  the  property  of  the 
husband.    lb, 

50.  Where  the  heirs  of  a  Musul- 
m&n  deceased  claimed  a  share  of  his 
estate  against  his  widow,  who  took 
the  whole  estate  in  satisfaction  of 
dower,  the  principal  ground  of  the 
claim,  viz.  that  the  amount  of  the 
dower,  which  absorbed  the  whole 
estate,  was  excessive,  and  therefore  il- 
legal, was  rejected  by  the  Suddor  De- 
wanny  Adawlut,  as,  by  the  Muham- 
madan  law,  excessive  dower,  how- 
ever improper,  is  not  ill^al,  and 
judgment  was  accordingly  given,  dis- 
missing the  claim.  Wujih  On  Nm 
Kkanum  v.  Mirza  Hvsun  AH,  dOth 
Dec.  1808.  1 S.  D.  A.  Rep.  26a- 
Harington  &  Fombelle. 

•51.  The  dower  due  to  a  widow,  on  ' 
her  husband's  death,  is  payable  from 
his  estate,  in  preference  to  all  claims 
of  inheritance.     lb, 

52.  Landed  or  other  immoveable 
property  \eft  by  the  husband  cannot 
be  taken  by  the  widow  in  satisfaction 
of  her  claim  of  dower,  without  the 
consent  of  the  heirs  or  competent  ja- 
dicial  authority.*    lb, 

52  a.  Moveable  property,  however, 
may  be  taken  by  her,  as  ^  as  the 
heirs  are  concerned,  but  not  to  the 
prejudice  of  other  creditors,  in  pay- 
ment of  dower  indisputably  due.  lb, 

53.  One  of  the  heirs  oi  the  hus- 
band, having  for  several  years  acted 
as  manager  for  his  widow,  who  had 
taken  possession  of  her  husband's 
landed  estate  in  satisfaction  of  her 
dower,  while  none  of  the  other  heirs 
preferred  any  claim  to  the  estate,  may 
be  considered  as  sufficient  evidence 
of  consent,  on  the  part  of  the  heirs,  of 
the  widow's  right.     lb, 

54.  Where  a  Muhammadan,  shortly 
before  his  death,  made  over  lus  share 
of  a  Tahok  to  his  widow,  in  satisfac- 
tion of  dower  settled  on  her  at  mar-    / 
riage,  and  she  held  it  till  her  decease    ' 
(thirty-three  years),  without  her  title    j 
being  disputed  by  any  of  the  heirs  of    \ 


/ 


2  Macn.  Princ.  M.  L.  291.  case  xsirii. 
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her  late  husband ;  it  was  held  that 
her  heirs  were  entitled  to  inherit  such 
share,  as  having  belonged  to  her. 
Mirza  Moohummud  ana  another  v. 
Jareut  Oz  Zohra  Begum  and  others. 
22d  July  1808.  1  S.  D.  A.  Rep. 
243. — Harington  &  Fombelle. 

56.  By  the  Sunniy  doctrine,  ac- 
cording to  Abu  Hanifahy  the  extent 
of  dower  is  not  limited:  the  parties 
may  extend  it  by  agreement  to  what- 
ever amount  they  please.^  Omdu^ 
toon  Nua  Begum  v.  Mirza  Amd  AIL 
19th  May  1809.  1  S.  D.  A.  Rep. 
276.— Crisp  &  Fombelle. 

56.  In  a  suit  by  an  heir  of  the  son 
of  A  against  the  widow  of  A  for  a 
share  of  his  estate,  as  joint  heir  with 
the  widow,  to  whicn  the  widow 
pleaded  that  the  whole  estate  fell  to 
her  in  payment  of  dower,  there  being 
proof  that  she  had  received,  in  part 
of  her  dower,  the  property  possessed 
by  the  husband  at  his  marriage,  and 
that  she  afterwards  remitted  her  claim 
to  the  residue ;  it  waA  held,  that  un- 
der such  circumstances  the  property 
acquired  by  A  after  marriage  w^  hL 
estate,  hereditable  by  his  heirs ;  and 
judgment  was  accordingly  given  for 
the  claimant's  obtaining  the  share  due 
to  him  as  an  heir  of  the  son  of  the 
deceased.  Ahmud  OUah  and  ano- 
ther V.  Behar  UUah.  7th  Aug.  1809. 
1  S.  D.  A.  Rep.  284.— Harington  & 
Fombelle. 

57.  Where  a  claim  had  been  pre- 
ferred against  the  widow  of  a  Musul- 
m4n,  by  his  sister,  for  half  the  pro- 
perty left  by  him,  which  was  finally 
adjudged  to  be  her  right,  in  lieu  of 
dower;   and  twenty-one  years  after 


>  In  thU  case  the  law  officers  rightly 
stated  that,  according  to  the  doctrine  mAhu 
Hanifah,  ten  Dirhenu  is  the  smallest  dower. 
1  Hed.  122.  Macn.  Princ.  H.  L.  59,  par.  20. 
276.  case  zxr ;  and  they  added  that 
"  amongst  the  Shias  the  lowest  and  highest 
rate  is  not  fixed  *.  any  thing  possessing  a  le- 
gal Talne  may  lawfully  be  given  as  dower ; 
but  the  proper  dower  is  500  Dirhems :  a 
greater  sum  is  not  illegal,  although,  accord- 
ing to  some  of  ttie  lawyers  of  that  sect,  it  is 
improper.'* 


that  decision  the  same  plaintiff 
brought  an  action  against  the  same 
defendant  for  half  of  the  same  pro- 
perty, on  the  plea  that,  even  suppos- 
ing the  dower  to  have  amounted  to 
the  sum  claimed,  she  had  realised  the 
full  amount  from  the  profits  of  the 
estate;  it  was  held  that  the  claim 
was  inadmissible.  SiUiib  Jan  Kha- 
toon  Y.  Dianut  Beebee  and  others. 
9th  Feb.  1820.  3  S. ».  A.  Rep.  12. 
—Fendall  &  Goad. 

58.  The  heiit  of  a  Musulmdn  re- 
covered their  shares  in  his  estate, 
against  bis  widow  who  had  taken  the 
same.  .The  widow  pleaded  a  setpoff 
for  dower  debt  equal  to  the  value  of 
the  entire  estate ;  but  the  Court  were 
of  opinion  that  the  claim  of  dower 
was  distinct  and  unconnected  with  the 
case  under  consideration,  and  should 
be  brought  forward  in  another  suit. 
Ranee  Sukhsh  Bebee  v.  Nadir  Bee- 
bee.  11th  Dec.  1820.  3  S.  D.  A. 
Rep.  59.— C.  Smith. 

59.  A  instituted  an  action  to  re- 
cover from  B  (the  widow  of  a  Mu- 
sulman)  her  share  of  the  deceased's 
estate,  which  she  claimed  by  right  of 
inheritance.  B  repelled  the  claim  by 
a  plea  of  dower  due  to  her  under  a 
settlement  which  had  exhausted  the 
assets.  The  deed  of  settlement,  how- 
ever, appearing  suspicious,  it  was 
held  that  the  counterclaim  of  B  for 
dower  could  not  be  satisfied,  and 
jud^ent  was  passed  accordingly, 
with  costs,  in  favour  of  A^  without 
prejudice  to  the  right  of  i?  to  esta- 
blish her  claim  as  dower  creditor. 
Mt.  Omdah  Begum  v.  Mt.  Soseni 
Begum.  16th  March  1831.  5S.D. 
A.  Rep.  98.— Tumbull. 

60.  When  marnage  presents  are 
sent  and  delivered  by  a  Muhamma- 
dan  to  his  wife,  with  due  notice  at  the 
time  that  they  are  sent  in  lieu  and 
satis&;tion  of  dower,  so  far  as  their 
value  extends,  the  formal  acknow- 
ledgment to  that  effect,  by  the  wife 
or  her  friends,  was  not  held  to  be  ne- 
cessary. But  where  there  was  a  want 
of  proof  on  the  husband's  part  of  the 
delivery  of  the  marriage  presents,  the 
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Court  held  that  the  wife  Mras  entitled 
to  obtain  from  him  possession  of  her 
dower.  Shekk  Uzeez  OoUa  v,  Oku- 
foor  Beebee.  23d  May  1822.  2 
Borr.  258. — Romer^  Sutherland^  & 
Ironside. 

61.  A  Muhammadan  may  alienate 
land  to  his  wife  in  compensation  for 
her  dower,  and  the  heird  have  no  claim 
upon  it ;  for  this  reason,  that  dowry  is 
a  debt,  and  dAts  must  be  first  liqui- 
dated out  of  an  estat^  Mt,  Beebee 
Sahib  Y,  Bada  Bhae9  Majuiu  19th 
June  1822.  2  Borr.  620.— Romer, 
Sutherland,  &  Ironside. 

62.  In  a  disputed  claim  for  land 
by  Muhammadans,  one  party  claim- 
ing under  a  deed  of  gift  passed  by 
the  original  possessor,  and  the  other 
on  the  plea  that  the  first  owner  had 
alienated  it  to  his  wife  in  lieu  of 
dower,  he  being  the  heir  of  such  wife; 
the  Court  decided,  that  as  the  deed 
was  evidently  a  forgery,  and  as, 
though  the  alienation  was  not  proved, 
it  was  probable,  from  the  subsequent 
possession  of  the  property  in  that  line, 
that  the  party  claiming  under  the 
alienation  to  his  ancestor  was  entitled 
to  the  property.     lb. 

63.  Where  the  heir  of  a  widow 
claimed  her  dower  from  her  late  hus- 
band's estate,  under  a  deed  executed 
by  him  before  the  Company's  acces- 
sion to  the  Bimdni ;  it  was  held  that 
such  claim  was  inadmissible,  the  truth 
of  the  demand  not  having  been  ac- 
knowledged within  twelve  years  prior 
to  the  institution  of  the  suit.^     Afoo- 


^  See  tupra,  PI.  49.  In  that  case  judg- 
ment was  given  for  the  daughter  of  a  de- 
ceased Muhammadan  against  the  male  re- 
latives in  possession  of  his  estate,  for  a  half 
share  of  the  dower  of  her  mother,  unpaid 
during  the  life  of  the  mother,  whom  the 
f^her  survived.  But  it  appeared  in  evi- 
dence that  the  father,  subsequently  to  his 
wife's  death,  and  not  twelve  years  before 
the  institution  of  the  suit,  had  acknowledged 
the  debt  of  dower  to  be  due.  There  does 
not  appear  to  have  been  any  case  yet  de- 
cided in  which  prescription  from  length  of 
time  has  been  held  sufficient  to  bar  the 
claim  of  a  wife  to  her  dower :  should  such 
case  occur,  the  reverentia  maritalia  might 


kummtid  Yar  Khan  v.  Moohummud 
EesauKhan,  6th  Jan.  1824.  3  8. 
D.  A.  Rep.  292. — Leycester  k  Ha- 
rineton. 

64.  Where  a  claim  was  made  to 
certain  lands,  in  satisfaction  of  dower, 
there  being  no.other  assets,  the  Court 
awarded  possession  of  them  to  the 
widow,  if  they  did  not  exceed  in  value 
her  proper  dower,^  or  such  as  would 
be  proportionate  to  the  rank  and  cir- 
cumstances of  her  fieimily,  although  no 
deed  of  dower  might  be  forthcoming. 
Uzeezoo  Nisa  v.  Culub  All  Khan, 
25th  March  1824.  3S.  D.  A.Rep. 
821.— J.  Shakeflfear. 

66.  A  verbal  contract  for  dower  is 
valid  by  the  Muhammadan  law,  even  , 
by  a  minor  who  is  an  adolescent :  ^  tbeil 
use  of  deeds  is  only  for  a  securer  re-\V 
cord.     Abdul  Karim  v.  Mt,  Fa^lat'  iJ 
un-Nissa.     13th  Dec.  1830.     5  S. 
D.  A.  Rep.  75.—  TumbuU  &  Sealy. 

66.  It  is  not  imperative  upoa  a 
woman  to  live  with  her  husband  uDtil 
the  amount  of  her  dower  has  been 
paid ;   and    where  a  Muhammadsn  ^ 


possibly  be  considered  to  o^rate  in  her  £i- 
vonr,  i^meably  to  the  doctrine  of  the  Scotch 
law.  See  Enikine's  Principles,  369.  Bot 
with  respect  to  the  heirs  of  widows,  or  eyen, 
perhaps,  to  the  case  of  widows  themseheB, 
who  may  have  suffered  a  long  period  to- 
elapse  after  the  death  of  their  husbands, 
the  rules  of  limitation  may  be  strictly  ap- 
plicable.— Macn.  The  Muhammadan  lav, 
however,  exempts  claims  for  dower,  by  the 
widow  or  her  heirs,  from  any  limitation  as 
to  time  ;  and  Sir  W.  Macnaghten's  reserra* 
tion  in  the  above  note,  though  perhaps  po- 
litic and  just,  is  at  variance  with  the  princi- 
ples of  Muhammadan  law. 

3  For  the  estimate  of  proper  dower,  see 
1  Hed.  148.  The  term  "  proper  dower  "signi- 
fies the  average  amount  received  by  females 
of  the  same  family  as  their  dower.  Macn. 
Princ.  M.  L.  276.  case  xxv.  note. 

•  It  was  presumed,  from  the  evidence  in 
this  case,  that  the  marriage  had  been  con- 
summated, notwithstanding  the  youth  of  the 
parties ;  otherwise  only  half  dower  would 
have  been  claimable.  The  opinion  of  the 
law  officer  as  to  the  adolescenrs  power  and 
liability  was  given  without  reservation ;  but 
it  may  be  remarked,  that,  in  this  case,  the 
uncles  and  tutors  of  the  minor  were  present 
at  the  time  of  making  the  contract,—*  ver- 
bal one,-— and  assented  thereto. 
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woman  had  obtained  a  decree  against 
her  husband  for  recovery  of  her 
dower,  but  which  decree  had  not 
been  executed,  nor  the  dower  paid, 
and  he  brought  an  acticKi  to  compel 
her  to  come  and  reside  with  him,  he 
was  nonsuited,  and  ma^e  liable  for  all 
costs.^  Mt.  JDosvnBeebee  v.  Sheik 
Munnoo  Sheik  JJcchun,  9th  May 
1832.  Sel.  Eep.  103.  —  Ironside, 
Baillie,  &  Hendei'son. 

67.  In  an  action  brought  by  the 
widow  of  a  Musulm&a  *  against  his 
heirs  for  dower,  they  having  ousted 
her  from  possession  of  his  estate, 
which  she  nad  takan  in  satisfaction 
thereof;  it  was  held  that  she  was  en- 
titled to  the  amount  claimed,  though 
she  had  not  sued  until  twenty  years 
after  the  death  of  her  husband.' 
Shaikh  Bibi  v.  Rani  JBakhsh  Bibi. 
24th  March  1834.  5  S.  D.  A.  Rep. 
106.— TumbuU. 

Q8*  Held,  that  the  widow  of  a  de- 
ceased Musulmdn  cannot  take  pos- 
session of  his  real  estate,  in  lieu  of 
dower,  without  the  consent  of  the 
heirs,  or  a  judicial  decree.^  Mt. 
Wuzeerun  v.  3Iohammed  Hossain 
Khan.  7th  June  1841.  7  S^D.  A. 
Rep.  34. — Rattray. 


(b)  Settlement  in  lieu  qf  Bower, 

69.  A  Kabin  ndmeh,  or  deed  of 
marriage  settlement,  by  a  Muham- 
madan  to  his  junior  wife,  for  a  moiety 
of  his  estate,  was  held  to  be  invalid, 
it  appearing  that  he  had  previously 
settled  his  entire  estate  on  his  senior 
wife,  in  lieu  of  dower,  and  that  the 
deed  in  question  had  been  executed 
without  her  permission  duly  obtained. 
JIft.  Banoo  Beebee  and  another  v. 
Fukheroodeen  Hosein.  3d  May 
1816.  2  S.  D.  A.  Rep.  180.— Ha- 
rington  &  Fombelle. 


70.  But  if  the  senior  wife  had  exe- 
cuted an  Ikrdr  ndmeh  in  favour  of  the 
junior  wife,  thereby  granting  permis- 
sion to  their  husband  to  make  over  a 
moiety  of  the  property  in  lieu  of 
dower  to  the  junior  wife,  and  he  had 
accordingly  settled  such  moiety  on 
her,  such  act  would  have  been  legal 
and  valid,  it  rteembling  the  act  of  an 
agent  confirmed  by  ms  constituent. 
lb. 

71.  Where  a  Musulmdn  settled 
certain  properly  upon  his  first  wife  in 
lieu  of  dower,  but  without  specifica- 
tion in  the  dower  deed,  which  merely 
stated  "the  whole  of  his  property,"  and 
on  her  death  married  a  second  wife, 
to  whom  he  executed  a  deed  of  Bay 
Mokasa,  or  barter,  of  a  portion  of  the 
same  property  in  lieu  of  the  dower 
settled  upon  her ;  it  was  held,  that  as 
the  property  had  been  separated  from 
the  husband's  estate,  and  transferred 
to*  the  possession  of  the  first  wife  be- 
fore the  second  marriage  took  place, 
the  Bat/  Mokasa  was  invalid ;  but 
that  it  would  have  been  valid,  and 
the  second  wife  entitled  to  the  portion 
of  the  estate  mentioned  therein,  had 
no  such  separation  taken  place  up  to 
the  period  of  the  second  marriage. 
Shaik  Futteh  AH  v.  Mt.  Janwa. 
18th  July  1837.  6  S.  D.  A.  Rep. 
178.— Harding. 


1  1  Bed.  150. 

2  There  is  no  limitation  in  regard  to  a 
claim  for  dower  by  a  widow  or  hex  heira. 

s  Bot  had  there  been  no  dispute  as  to  the 
dower,  and  no  doubt  that  its  amount  entirely 
absorbed  the  estate,  the  law  would  have 
sactioDed  a  different  decision.  Macn. 
Princ.  H.  L.  275.  case  zxiii. 


(c)  Wlien  dernandabk. 

72.  Where,  in  a  marriage  of  two 
minors,  the  legal  guardian  of  the  hus- 
band not  having  been  present  at  the 
marriage,  and  not  having  given  his 
consent  to  the  dower,  and  the  hus- 
band on  coming  of  age  had  not  con- 
firmed his  acknowledgment  of  the 
dower ;  it  was  held  that  the  dower 
was  not  demandable*  from  the  hus- 
band. Mt.  Kureem-<fo-Nis8a  v.  Mh- 
heemAli.  8th  March  1817.  2  S. 
D.  A.  Ren.  233.— Oswald. 

74.  Unless  the  contrary  be  speci- 
fied, dower  must  be  considered  as  im- 
mediately demandable,  and,  till  paid, 
cohabitation  cannot  be  enforced.  Ab- 
dul Karim  v.  Mt.  FazHat-un-Nissa. 


298 


[HUSBAND  AND  WIFK] 


13th  Dec.  1830.     5  S.  D.  A,  Rep. 

76.— TurnbuU  &  Sealy. 

76.  Semble,  Before  the  consum- 
mation of  a  marriage  half  dower  is 
only  demandable  from  the  husband. 

Ih. 

76.  But  where  the  appellant  ad- 
mitted that  the  respondent  was  his 
wife,  and  that  he  had  been  in  the 
habit  of  frequenting  her  residence^  it 
was  thought  to4)e  conclusive,  and  to 
render  any  inquiry  unnecessary  as  to 
the  £ict  of  consummation.     lb. 


{d)  Exigible  Dower^ 

77.  A  girl,  betrothed  by  her  father 
during  her  minority,  cannot  set  aside 
such  betrothal  on  her  coming  of  age. 
It  is  competent,  however,  to  the  wo- 
man to  refuse  to  leave  her  parents 
without  payment  of  the  Mahr  Mauj- 
jil,  or  exigible  dower,  settled  upon 
her  at  the  time  of  her  betrothal.*  MU 

I    JFukkronissa    and  another  v.  Shah 
\  Ally  Rmzah.     24th  June  1840.    6 
V  S.  b.  A.  Rep,  293.— Lee  Warner  & 
D.  C.  Smyth. 

78.  Exigible  dower,  not  demanded 
during  the  period  limited  by  the  re- 
gulations for  the  cognizance  of  ac- 
tions, cannot  be  subsequently  reco- 
vered. Meer  Nujib  OUah  v.  Mt. 
DoordanaKhatoon?  2l8t  Aug.  1805. 
1  S.  D.  A.  Rep.  103.— Harington  & 
Forabelle.  Noorunissa  Begum  v. 
Nawojuh  Syed  Mohsin  AUee  Kltan. 


(e)  Doroer  not  exigible, 

79.  Dower  not  exigible  {Muioay 
jal)  is  not  recoverable  until  the  desSh 
of  the  husband,  or  the  dissolution  of 
the  marriage  by  divorce,  which  last 
must  be  proved;  and  the  mere  fact  of 
the  husband  and  wife  living  sepa- 
rately is  not  sufficient  evidence.  iVoo- 
runis^a  Begum  v.  Nawaub  Syed 
Mohsin  AUee  Khan.  26th  June 
1841.    7  S.  D.  A.  Rep.  40.— Tucker. 


1  On  the  subject  of  Mahr  Maujjil  and 
Mahr  Muwajjalt  that  is,  dower,  exigible 
and  ^ot  exigible,  sometimes  also  called 
prompt  and  deferred,  respecting  which 
there  is  much  difference  of  opinion  amongst 
the  Doctors,  see  1  Hed.  150,  151.  Maco. 
Princ.  M.  L.  69.  par.  22.  278,  case  rrix.  and 
note. 

»  1  Hed.  150. 

3  In  this  case  the  widow  was  held  to  be 
entitled  to  two-thirds  of  the  dower  claimed, 
one-third  only  being  Mat^jjU  (or  payable 
on  her  marriage),  the  recovery  of  which  was 
barred  by  tfafe  rule  of  limitation,  and  the 
remaining  two- thirds  being  Muwajjal  (not 
exigible  during  the  continuance  of  mar- 
riage), and  payable  on  the  death  of  her  hus- 
band, which  happened  only  six  years  before 
the  action. 


26th  June  1841.    7  S.  D.  A.  Rep. 
40.— Tucker. 


(y*)  Shiu  Law. 

80.  Where,  on  a  marri^e  hetween 
parties  of  the  Shia  sect  of  Muham- 
madanSy  the  sum  of  Rs.  500  was  ve^ 
hally  specified  as  the  amount  of 
dower  at  the  reading  of  the  ceremony 
in  the  Shia  form,  but  a  deed  of  settle- 
ment was  executed  by  the  husband 
for  a  much  larger  sum ;  it  was  held 
that  the  sum  specified  in  the  deed  was 
the  sum  demandable.  Omduiom 
Nisa  Begum  v.  Mirza  Asud  AU, 
19th  May  1809.  1  S.  D.  A.  Rep. 
276.— Crisp  &  FombeUe. 

81.  Exactly  the  same  point  was 
subsequently  decided  in  another  case, 
in  which  the  Court  remarked,  that, 
agreeable  to  the  doctrines  both  of  the 
Shia  and  Sunniy  sects,  it  is  optional 
with  the  parties  contracting  a  mar- 
riage to  fix  the  amount  of  dower 
either  before  or  ailer  readingr  the  mar- 
riage  ceremony.  Jift.  JRahut  Oonissa 
V.  The  Heirs  of  Mirza  Hizubr  Beg* 
15th  Nov.  1816.  2  S.  D.  A.  Rep. 
198.— Ker  &  Oswald. 

82.  Semble,  Among  the  SMm  the 
lowest  and  highest  rate  of  dower  is  not 
fixed :  any  thing  possessing  a  1^ 
value  may  be  given  as  dower ;  but  the 
proper  dower  is  500Z)i7*Ac7n*;  a  greater 
sum  is  not  illegal,  although  considered 
improper  by  some  Shf  a  lawyers.  Ow- 
dutoon  Nisa  Begum  v.  Mirza  Atttd 
AU.  19th  May  1809.  1  S.  D.  A. 
Rep.  276.— Crisp  &  FombeUe. 
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III.  PARsf  Law. 


1.  Marriage, 

83.  A  Pars!  cannot  contract  a  se- 
cond marriage  during  the  life  of  his 
first  wife,  umess  there  be  a  sufficient 
cause,  originating  either  from  disease, 
imbecility  of  mind,  adultery,  or  inca- 
pacity from  age,  to  justify  the  proce- 
dure. And  where  a  Parsi  had  neg- 
lected his  first  wife,  and  contracted 
a  second  marriage,  he  was  not  only 
enjoined  by  the  Court  to  receive  his 
first  wife  into  his  family,  to  afford 
her  his  protection,  and  to  reinstate 
her  in  all  conjugal  rights  and  privi- 
leges, but  he  was  also  required  to  put 
away  his  seccmd  wife,  and  keep  her 
apart;  and  all  costs  were  awarded 
against  him.  Mihirrcanjee  Nushir* 
wanjee  v.  Awan  Baee.  16th  March 
1822.  2  Borr.  209.— Romer,  Suther- 
land, &  Ironside. 

84.  It  appears,  however,  that  a 
P&rsf  may  contract  a  second  marriage 
if  his  first  wife  be  old  and  barren,  and 
give  consent  to  her  husband  marrying 
again,  but  not  without  Kaoofjee  MtU- 
tunjee  v.  Aroan  J3aee.  16th  Dec. 
18i7.  Cited  in  2  Borr.  218.— Keate 
&  Sutherland. 


alimony  on  exactly  the  same  princi- 
ples as  an  English  wife  would  be  if 
she  claimed  it.  Buchoohoye  v.  Mer^ 
wanjee  Nasserwanjee,  8th  Aug.  1844. 
Perry's  Notes.     Case  15. 

87.  Qwere,  Whether  a  Pars!  hus- 
band can  pronounce  a  divorce  from 
his  wife,  she  refusing  to  allow  him  to 
consummate  the  marnage  ?     lb. 

88.  In  a  suit  for  temporary  ali- 
mony, brought  by  tt  Pdrsi  woman 

r'nst  her  husband,  it  was  held  that 
,  having  neglected  to.  examine  wit- 
nesses to  shew  what  were  her  hus- 
band's means,  will  be  considered  an 
assenting  party  to  his  affidavit  as  to 
their  amount.     lb. 


2.  Marriage  Contract 

85.  A  Mangni  between  two  Parsis 
was  declared,  on  reference  to  a  Pan- 
chdyit  including  the  Modi  and  Da^- 
tury  to  be  indissoluble  according  to 
the  customs  of  the  Parsis,  even  where 
the  betrothed  husband  was  a  noto- 
riously bad  character,  and  the  woman, 
on  that  account,  had  the  greatest  re- 
pugnance to  the  match.  Nowrozjee 
Kkoorshedjee  v.  Dhuna  Ba£e.  15th 
May  1811.  1  Borr.  382.  —  Crow, 
Day,  &  Romer. 


3.  Alimony. 

86.  P&rsis  being  subject  to  English 
law  ^nerally,  it  follows,  that  as  a 
Parsi  husband  is  liable  for  the  debts 
of  his  wife,  and  absorbs  his  wife's 
property,  a  Parsi  wife  is  entitled  to 


4.  Dower. 

89.  A  Pdrsi  disaCTcein?  with  his 
wife  cannot  retain  her  clothes  and 
jewels  against  her  will.  Kaoosjee 
Ruttunjce  v.  Awan  Baee.  16th  Dec. 
1817.  Cited  in  2  Borr.  218.— Keate 
&  Sutherland. 

90.  Nor  can  he  compel  his  wife  to 
enter  into  security  for  the  amount  of 
the  value  of  dower  in  her  possession, 
as  the  property  in  question  belongs 
to  her  of  right,  and  is  not  in  its  na- 
ture subject  to  the  controul  of  her 
husband.  Mihirwanjee  Ntbshirwanr 
jee  V.  Awan  Baee.  16th  March  1822. 
2  Borr.  209.  Romer,  Sutherlaud,  & 
Ironside. 

91.  In  an  action  by  a  P&rsi  to  re- 
cover the  dower  of  his  decease  wife 
(from  whom  he  had  separated)  from 
her  brother,  to  whom  she  had  be- 
queathed it,  it  was  decreed  that,  in 
the  absence  of  proof  that  the  property 
constituting  her  dower  was  derived 
from  her  husband,  and  on  the  opi- 
nion of  the  Parsi  Panchdyit  that  the 
will  under  which  his  brother-in-law 
claimed  was  valid,  that  the  appellant 
should  be  nonsuited,  and  made  liable 
for  all  costs.  Burjorjee  Bkeemjee  v. 
Ferozshaw  Dkunjeeshaw.  10th  Sept. 
1839.  Sel.  Rep.  206.  —  Gibeme, 
Pyne,  &  Greenhill. 
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[HU8BAND  AND  WIFE.] 


IV.  Sikh  Law. 

92.  A  marriage  of  a  Sikh  Khythy^ 
man  and  woman  in  Bengal,  according 
to  their  own  rites,  is  yalid,  and  the 
offspring  of  snch  marriage  will  in- 
herit. The  essential  part  of  a  mar- 
riage appears  to  be  the  contracting 
part,  the  rest  being  n\erely  cewmo- 
nial ;  and  the  Anand  form  of  mar- 
riage, as  practiced  by  the  Sikhs,  was 
held  to  be  a  valid  marriage  in  Ben- 
gal, although  unknown  to  the  Hindu 
law.  Doe  dem,  Juggomohun  Mul- 
lich  and  others  y.  Saumcoomar  Bee^ 
bee  and  others,  29th  March  1815. 
East's  Notes.    Case  31. 


V.  Armbkian  Law. 

93.  An  Armenian  widow  was  de- 
creed her  dower  out  of  lands  in  the 
Mofussil.  JSmin  v.  Emin.  Cited  in 
1  Fulton,  227. 

94.  Where  an  Armenian  woman^ 
who  had  twice  separated  from  her 
husband,  claimed  against  him  for  a 
future  maintenance,  and  payment  of 
debts  contracted  during  her  former 
separation,  the  Court  held  that  she 
was  entitled  to  a  maintenance  pro- 
portioned to  the  fortune  of  the  hus- 
band, to  commence  from  the  date  on 
which  she  began  to  live  apart  from 
him  the  second  time,  but  the  payment 
of  debts  was  not  awarded  against  him. 
The  husband  was  decreed,  under  Sec. 
10.  of  Reff.  I.  of  1816 «,  to  pay  one- 
third  of  me  woman's  pleader's  fees, 
and  half  of  the  fees  of  his  own  pleader, 
each  bearing  the  expense  of  their  own 
stamped  paper.  Mumrus  v.  Hum- 
rus.  July  1822.  2  Borr.  496.  — 
Romer,  Sutherland,  Sc  Ironside. 


^«^^tf»^k4^i^^^^k^^'^^^^^«^ 


VI.  In  the  Supreme  Courts. 

• 

1.  OeneraUy, 

96.  A  marriage  in  the  out-stations, 
in  the  year  1805,  was  held  to  be  suf- 


1  QtuBTBt  Ksbatriya. 

2  Bcscinded  by  Reg.  I.  of  1827. 


ficiently  proved  by  the  production  of 
the  original  certificates  of  the  mar- 
riage in  the  handwriting  of  the  offi- 
ciating chaplain  of  the  Company,  sent 
down  from  Lucknow  for  the  purpose 
of  being  registered  in  the  books  of 
marriages,  &c.,  at  St.  John's  Cathe- 
dral, at  Calcutta,  and  taken  off  the 
file  of  such  certificates.  CunUffe  v. 
Loftus.  2d  April  1818.  East's  Notes. 
Case  80. 

97.  The  right  of  a  widow  to  dower 
was  recognized  by  the  Court.  De  la 
Cruz  V.  Ooorackund  SeaL  CI.  R. 
1829.  335. 

98.  An  action  of  trespass  upon  the 
case  for  criminal  conversation  is  sos- 
tainable  in  the  Supreme  Court  be- 
tween Hindu  parties.  Soodasun  Sam 
▼.  Lochenautk  3IuUick.  4th  July 
1839.     Mor.107. 


■»<^<^^^^»*MM>»»^»%»V»»»^ 


VII.   In  the  Courts  of  thk  Ho- 
nourable Company. 

99.  A  decree  in  favour  of  a  Jewess 
for  dower  against  her  bankrupt  hus- 
band was  decreed  to  be  executed  in 
preference  to  all  judgments  upon 
debts  contemporaneous  with  the  as- 
signment of  dower.  Sookhlal  Rut- 
tufichund  V.  3ft.  Ruheema  Bukoo. 
24th  July  1823.  2  Borr.  632.  — 
Romer^  Sutherland,  &  Ironside.  Mt. 
JRuheema  Buhoo  v.  Suhoorahjee  Byft- 
ramjee,     Ih. 

100.  Property  settled  upon  a  wife 
previously  to  her  marriage,  and  placed 
m  trust  to  her  use  and  behoof  m  the 
hands  of  trustees  under  a  deed  of  set- 
tlement, is  baiTcd  from  being  taken 
in  execution  of  a  decree  obtained 
a^inst  the  husband.  In  the  absence 
or  such  settlement,  the  claim  of  the 
wife,  as  a  third  party,  to  property 
seized  and  attached  for  sale  in  satis- 
faction of  a  decree  obtained  against 
the  husband  by  a  judgment  cr^tor, 
was  disallowed  by  the  Sudder  De- 
wanny  Adawlut  on  a  summary  ap- 
peal. Eliza  Johnston,  Petitwner. 
23d  Sept.  1844.  2  Sev.  Cases,  129. 
— Reid. 
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HUZURI  MAHALL. 

1.  At  the  decennial  settlement  se- 
yeral  Zaminddrs  contracted  in  the 
same  engagement  for  distinct  villages^ 
on  whicn  parts  of  the  gross  Jama 
were  assessed.  Ruled^that  each  parcel 
was  a  separate  Huzuri  Makdll;  and 
that  were  it  otherwise,  to  sell  the 
whole  for  an  arrear,  only  two-thirds 
of  the  Sudder  Jama,  was  excessive.^ 
Rup  Chand  8ahu  and  another  v.  Ji- 
van  Lai  Ray  and  others,  31st  Jan. 
1832.  6  S.  D.  A.  Rep.168.— Rattray. 

2.  At  the  decennial  settlement,  A 
contracted  for  the  revenue  of  a  com- 
ponent part  of  his  estate  in  distinct 
quotas;  hut  subsequently,  in  1808, 
under  a  general  requisition,  issued 
under  the  authority  of  Government, 
sisned    a    consolidated    agreement, 
iteld,  nevertheless,  that  each  compo- 
nent part  constituted  a  Huzuri  Ma- 
hdU;  and  the  sale  of  certain  villages 
was  set  aside  as  illegal  for  the  follow- 
ing defects;  viz.  excess  of  value  of  the 
estate  selected  (this  was  before  Reg. 
XI.  of  1822) ;  previous  inquiry  hav- 
ing been  omittea ;  misdescription  and 
omission  of  details  and  particulars,  of 
which  notice  and  exhibition  are  pre- 
scribed by  CI.  2.  of  Sec.  29.  of  Reg. 
VII.  of  1799,  and  Sec.  9.  of  Reg.  I. 
of  1801;  and  notice  of  the  postpone- 
ment of  the  sale  not  being  served,  as 
required  by  Sec  5.  of  Reg.  XVIII.  of 
1814.*    Maha  Raja  Mitr  Jit  Singh 
and  others  v.  Bcd)Xi  Kalahal  Sim/h 
and  others.    24th  April  1832.    5  S. 
D.  A.  Rep.  192. — H.  Shakespear. 

3.  Several  Patiddrs,  A,  B,  and  C, 
had  distinct  interests  in  villages  in 
Benares,  for  which  A  contracted  as 
a  JSuzuri  MahdU.  Of  the  total  re- 
Tenue,  part  was  made  payable  to  the 

1  But  this  was  before  Reg.  XI.  of  1822, 
which  provides  for  the  sale  of  an  estate  if 
any  part  of  the  rent  be  in  arrear. 

«  Sec.  29.  of  Reg.  VII.  of  1799,  and  Reg. 
XVIIL  of  1814,  were  rescinded  by  Sec  2. 
of  Beg.  XI.  of  1822,  which  last  Reg.  has 
been  since  rescinded,  excepting  Sec.  36. 
and  38.  by  Sec.  1.  of  Act  XII.  of  1841,  and 
excepting,  also,  so  far  as  such  Regulation 
rescinds  other  Regulations,  or  parts  of  Re- 
gnlations. 


Jdgtrddr,  When  a  sale  was  ordered 
to  levjr  arrears  of  1218  F.  S.,  B  and 
C  paid  the  arrear  demanded,  and 
claimed  to  be  put  in  possession  by  the 
Collector.  In  1220  the  estate  was 
sold  to  recover  the  assigned  and  unas- 
signed  portions  of  the  revenue,  though 
B  and  C  offered  to  pay  the  arrears. 
At  their  suit  the  sale  was  set  aside  as 
to  their  Patiy  the  rejenue  of  which 
was  distributable  under  the  settlement 

Eapers  3  because,  1st,  though  B  and  C 
ad  brought  an  action  to  establish  their 
proprietary  right,  in  which  they  had 
succeeded,  still  they  had  tendered  the 
amount  of  assigned  revenue,  and  the 
Collector  had  not  been  moved  by  the 
Jdgirddr  to  sell,  and  had  not  inquired 
if  the  assigned  portion  were  in  arrear; 
2dly,  the  Collector,  under  Sec.  17.  of 
Reff.  VI.  of  17953,  on  deposit  and 
tenaer,  should  have  proceeded  in  the 
matter  of  possession  claimed  by  B 
and  Cy  their  pending  right  of  action 
notwithstanding.  IGshn  Dayal  Singh 
and  others  v.  The  Collector  of  Be- 
nares and  others.  2d  Aug.  1832.  5 
S.  D.  A.  Rep.  223.  —  Ross  &  H. 
Shakespeare. 

4.  Where  a  sale  of  a  Benares  Ma- 
hdll  was  found  illegal,  A  recovered 
his  distinct  Pati  as  a  separate  Ma- 
hall,  the  total  Jama  being  apportion- 
iible.  The  Court  provided,  tnat,  un- 
der Sec.  3.  of  Reg.  I.  of  1795,  and  the 
custom  of  Benares,  A  was  only  entitled 
to  profits  from  the  date  of  a  judgment 
establishing  his  proprietaiy  right,  and 
one- tenth  of  the  Sudder  Jama  as  Md- 
lihdneh  prior  thereto.     lb. 


IBRAA. 


-See  Criminal  Law,  285 
et  seq.  403. 


^S/«M4M>i«SA^W^A^<.yNA/«^>» 


IDENTITY.— See  Criminal  Law, 
226, 228.  237. 


*^^^^^^>rf»^^M»^^^»^^»»MW 


IDIOT.— See  Sale,  4. 


»  Cl.  5.  of  Sec.  17.  of  Reg.  VI.  of  1795  is 
rescinded  by  Reg.  VII.  of  1830. 
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IKRAR  NAMEH.  —  See  Con- 
TRACTy  14;  Deed,  7;  Evidence, 
119,  124 ;  Gift,  24 ;  Husband 
AND  Wife,  70. 


IJAB-I-KABUL.— See  Gift,  71. 


[IKRAR  NAMEH-INFANT.] 

INFANT. 


^■^L/\^^^te^V»  ^S/%/X/' 


IKHTIYAIU  NAMEH.  —  See 
Deed,  2. 


*^  r^y-v.'X.^"NXV^  r\^r^y^  ' 


TKRAH See  Criminal  Law,113. 

389. 


ILLEGITIMATE    CHILDREN. 

— See  Bastard,  passim;  Inheri- 
tance, 44  et  seq.  264. 


'<.^\/s.rs,^  ^v^"^* 


IMPEDIMENTS  TO  SUCCES- 
SION.—See  Inheritance,  237  et 
seq.  313  et  seq. 

IMPOSTURE.  —  See  Criminal 
Law,  252. 


INAAMDAR. 

1.  According  to  Sec.  20.  of  Reg. 
XVI.  of  1827,  an  Inadmddr  is  not 
competent  to  alienate  any  part  of  his 
Inadm.  Pandoorung  Padya  v.  Nar- 
roo  Padya.  8th  Feb.  1839.  Sel. 
Rep.  186. — Pyne,  Greenhill  &  Le 
Geyt. 


INDEPENDENT  TALOOK. — 
See  Land  Tenures,  33  et  seq. 


INDICTMENT.  —  See  Criminal 
Law,  16  et  seq.   291  et  seq. 


INDORSEMENT.— SeeBiLLS  and 

Notes,  passim. 


I.  Hindu  Law. 

1.  Majority,  1. 

2.  Powers  of  Infants,  3. 

3.  Ancestral  Estate  of  Iff  ants. 

— See  Ancestral  Estate, 
19  et  seq.  32. 

II.    MUHAMMADAN  LaW,  3  A. 

III.  Jain  Law,  3&. 

IV.  In  the  Supreme  Courts,  4. 

V.  In  the  Courts  of  the  Honour- 
able Company,  12. 

1.  Generally,  12. 

2.  Infancy,  effect  of  in  Crimi- 

nal Cases. — See  Criminal 
Law,  217,  217  a.  244, 245. 
503. 632  et  seq. 

I.  Hindu  Law. 

1.  Majority. 

1.  Held,  that,  according  to  the 
Hindu  law,  majority  begins  vni}\  the 
seventeeth  year.'  Lackman  Das  v. 
Rup  Chand.  26th  April  1831.  5 
S.  D.  A.  Rep.  114.— Sealy. 

2.  A  Hindu  father  may,  by  will, 
postpone  his  son's  majority  beyond 
the  age  of  sixteen  years.  Ranee 
Hurrosoondery  v.  Cowar  Kistonauth 
Roy.  7th  Feb.  1841.    1  Fulton,  398. 


nor 


2.  Pomers  of  Infants. 

3.  An  infant  cannot  execute  a  lease, 
enter  into  any  other  engage- 
ment.' Kallupnath  Singh  t.  Kumia- 
put  Jah  and  others.  12th  May  1829. 
4  S.  D.  A.  Rep.  339.— Sealy. 


>  The  sixteenth  year  limits  &e  term  of 
Hindu  minority,  according  to  seTend  paral- 
lel texts ;  but  opinions  vary,  as  to  whether  the 
limit  be  the  first  or  the  last  day.  According 
to  Bengal  writers,  the  adult  age  begins  with 
the  first  day.  1  Macn.  Princ.  H.  L.  lOa 
107.  2  Do.  220.  288.  2  Str.  H.  L.  76,  77. 
80.  1  Coleb.  Dig.  292,  293.  2  Do.  115. 
By  Sec.  2.  of  Beg.  XXVI.  of  1793  mino- 
rity, in  the  case  of  Hindus  and  Mahamma- 
dans,  extends  to  the  ezpirstiou  of  their 
eighteenth  year. 

•^  2  Str.  H.  L.  80.  2  Macn.  Princ.  H.  L.  305. 


[INFANT.] 
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II.    MUHAMMADAN  LaW. 

3  a.  Held;  on  the  opinion  of  the 
Kazi  ul  KozdU  that  wnen  a  Musal- 
man  girl  approaches  the  age  of  pu- 
herty,  and  publicly  declares  herself 
to  he  adult,  and  her  outward  appear- 
ance indicates  nothing  to  the  contrary, 
her  declaration  must  be  credited,  for 
she  then  becomes  subject  ix>  all  the 
laws  affecting  adults.^  Shums^on- 
Nissa  Begum  v.  Ashraf-oon-Nissa 
and  others.  21st  May  1840.  2  Sev^. 
Cases,  299. — Reid. 


<W^VWV»*V«*W>^V>/«"W 


III.  Jain  Law. 

36.  According  to  the  Jain  law, 
majority  begins  with  the  age  of  six- 
teen years  completed.^  Maharaja 
Oovindnath  May  v.  Oulal  Chand 
and  others.  23d  March  1833.  5  S. 
D.  A.  Rep.  276.-— H.  Shakespear  & 
Walpole. 


lY.  In  the  Supreme  Courts. 

4.  A  replication  to  a  plea  of  in- 
fancy, by  a  Hindu  defendant,  that  cer- 
tain monies  were  paid  for  rent  due  by 
the  defendant,  as  Zaminddry  in  respect 
of  lands  necessarily  holden  by  him, 
and  fit  and  proper  for  his  rank,  was 
held  bad  on  demurrer.  O'Donnell 
T.  Maharajah  Buddinauth.  10th 
July  1790.     Mor.  84. 

5.  Where  a  decree  for  an  account 
was  made  of  a  joint  estate,  divisible 
in  certain  proportions  amongst  four 
brothers,  two  of  whom  were  minors 
when  the  bill  was  filed  on  their  be- 
half, and  the  trustees  were  directed  to 
divide  the  estate,  and  give  it  to  the 
four  brothers  when  the  two  minors 
came  of  age,  if  they  did  not  agree  ; 
the  Court  refused  a  motion  per  scd- 
tunij  by  one  of  the  minors  when  he 
came  of  age,  to  pay  over  to  him  his 
proportion  (although,  by  the  schedule 
annexed  to  the  answer,  there  appeared 
to  be  ample  funds  to  answer  such 


payment,  by  calculating  the  amoimt 
of  the  several  debts  and  credits,  and 
cash  and  securities),  leaving  the  plain- 
tiff to  the  ordinary  course  of  proceed- 
ing under  the  decree  to  account^ 
Jvoomischunder  Paul  Chowdry  and 
another  v.  Isserchunder  Paul  Chom- 
dry  and  others.  21st  Nov.  1816. 
East's  Notes.    Case  57. 

6.  A  plea  of  a  fojmer  decree  was 
overruled  where  the  plaintiff  (the  de- 
fendant, and  an  infant)  had  not  a  day 
given  to  him  to  shew  cause,  after  he 
came  of  age,  against  the  decree,  which, 
though  nominally  made  aeaiust  his 
mother  (who  only  claimed  title  for 
her  son),  dispossessed  the  infant  of  his 
inheritance.  OourbuUub  v.  Jugger- 
nauth  Persaud  Mitter  and  others. 
2d  Term  1820.  East's  Notes.  Case 
116. 

7.  A  father  was  declared  to  be  dis- 
allowed from  filing  a  bill  in  behalf  of 
himself  and  his  infant  children,  with- 
out first  presenting  a  petition  to  be 
appointed  next  friend  to  the  infant. 
Macnaghten,  J.,  condemned  the  prac- 
tice, and  declared  that  he  woula  not 
sanction  it.'*  Noor  Rohoman  v.  Shaik 
Ahmed  Ahmed.  3d  Term  1823.  CI. 
R.  1829.  268. 

8.  Infant  heirs  of  trustees  of  real 
estates  in  Calcutta  have  been  directed 
to  join  in  conveyances  by  the  Court 
of  Chancery  in  England.  Jebb  v. 
Lefevre.    CI.  Ad.  R.  1829.  50. 

9.  The  next  friend  of  infant  com- 
plainants is  liable  in  the  first  instance 
for  costs,  as  between  him  and  the  de- 
fendants, even  where  he  is  an  officer 
of  the  Court  But  where  the  suit 
has  been  bond  fide  instituted,  he  has 
ultimately  a  right  to  be  compensated 
out  of  the  infant's  property.    Steplien 


1  3  Hed.  483.    2  Macn.  Princ.  M.  L.  267. 
*  For  some  authorities,  taken  from  the 
Jain  Shastra,  see  the  case  referred  to. 


s  Fergusson  remarked  in  this  case,  that 
till  the  fourth  son  came  of  age  all  was  in  the 
discretion  of  the  trustees,  though  the  Court 
might  controul  any  ahuse  of  such  discretion 
by  their  decree,  if  called  for. 

^  By  the  present  equity  rules,  no  bill  can 
be  filed  for  an  infant,  except  by  leave  of  the 
Court,  or  a  Judge  in  Chambers,  on  affidavit 
stating  why  it  is  for  the  infant'^  benefit. 
This  rule  is  peculiar  to  the  Supreme  Court 
2  Sm.  &  Ry.  130. 
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V.  Hume.     15th  Sept.  1835.     Mor. 
281. 

10.  Money  belonging  to  infant  de- 
fendants may  be  paid  out  of  Court 
upon  petition  only^  and  without  a  bill 
being  filed  for  the  purpose.  Rajah 
JRajnarain  Roy  ▼.  Ranee  Nilcomid 
I)o$$ee.    30th  Oct.  1837.    Mor.  286. 

11.  The  defendant  pleaded  to  an 
action  on  a  bill  of  exchange  that  he 
was  under  the  age  of  sixteen  years, 
to  which  the  plaintiff  replied  ratifica- 
tion afler  full  age,  and  upon  this 
issue  was  joined  and  found  for  the 
plaintiff.  Cossinauth  Bho$e  v.  Ooo- 
roopertaud  Ohose.  Nov.  1839.  Mor. 
84,  note. 


INFORMATION,    CRIMINAL. 
— See  Criminal  Law,  34  et  seq. 


m^^%^'^^^^i^^\^Sr»^^^^%^^>^»^ 


V.  In  the  Courts  of  the  Honour- 
able COMPANT. 


1.  Generally/. 

12.  The  estate  of  a  minor  is  re- 
sponsible for  all  just  debts  incurred 
on  his  account  by  his  guardian. 
Anon.  Case  1  of  1812.  1  Mad. 
Dec.  51. — Scott  &  Greenway. 

13.  Thcf  natural  mother  of  an 
adopted  son,  a  minor,  may,  as  next 
friend,  sue  to  establish  his  right,  not- 
withstanding that  her  maternity  has 
become  legally  extinguished  by  the 
act  of  adoption.  Mt.  DuUahh  De  v. 
Manu  Bibi.  27th  July  1830.  5  S. 
D.  A.  Rep.  60. — Ross*  &  Turnbull. 
(Rattray  dissent.) 

14.  The  age  of  twenty-one  years 
was  held  as  the  period  of  a  Christian 
attaining  his  majority,  with  reference 
to  the  provisions  of  a  will,  under 
which  he  claimed  the  personal  ma- 
nagement of  property  bequeathed  to 
him.  BrowUy  Petitioner.  14th  April 
1842.  S.  D.  A.  Sum.  Cases,  27.— 
Tucker  k  Reid. 


INFANTICIDE.  —  See  Criminal 
Law,  302. 


0^^i^0^^^^^f^^f^r^^^^s^^^'^*^ 


*^*\^^^%^^^^»^^>^^>rf»#^^ 


INHABITANCY.— See  Jurisbic- 
tion,  54  et  geq. 


n^S^^^fS^y^i0^^i^^t^^^*^^^S^^^ 
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INHERITANCE. 

I.  Hindu  Law.^ 

1.  Of  Sons  and  Orandsons,  1. 

2.  Of  Adopted  Sons,  2\. 

3.  Of  Illegitimates,  44. 

4.  Of  Widows,  4B. 
a\  OeneraUy,  48. 
h)  Of  Widows  of  Sons, 

Jc,  71. 

(c)  To  undivided  Property, 
83. 

(d)  To  separate  Property, 
97. 

5.  Of  Daughters,  their  Sons,  ^c. 
107. 

6.  Of  Parents,  123. 

7.  Of  Brothers,  their  Sons,  ^c, 
137. 

8.  Of  Sisters,  their  Sons,  ^c, 
158. 

9.  Of  other  Seirs,  17 4t. 

10.  Of  Pupils,  ^-c,  188. 

11.  ^y  Custom,  199. 

12.  To  Woman's  Property,  225. 

13.  To  Offices,  230. 

14.  Exclusion  from  Inheritance, 
237. 

15.  To  Property  of  Absentees.— 
See  Evidence,  8  et  seq. 


1  It  may  be  observed  that  the  distinction 
between  realty  and  personalty  prevailing  in 
the  English  law  does  not  in  general  exist  in 
the  Hindu  code,  both  species  of  property 
being,  amongst  the  Hindus,  descendible  to 
the  legal  heirs :  their  law  of  inheritance,  in- 
cluding what,  with  us,  forms  the  law  of  ad- 
ministration, embraces  in  this  respect  a 
wider  field,  comprehending  every  possible 
claimant  on  the  property  of  a  person  de- 
ceased, as  well  as  every  description  of  fro- 
perty,  of  which,  during  his  life,  he  was  seised 
or  possessed.— 1  Str.  H.  L.  126.    For  flie 

general  formulse  of  succession,  see  Macn. 
k)ns.  H.  L.  233.,  and  at  the  end  of  the  Ap- 
pendix. Daya  Bh.  note  at  the  end  of  c.  xi. 
s.  vi.,  and  in  2  Str.  H.  L.  262.  Daya  Cr. 
San.  30.  This  last  is  not  universally  acqui- 
esced in. 
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II.   MUBAMMADAN  LaW. 

1.  General  Application  of  tlie 

Estate,  251 . 

2.  Uie8centy^2. 

3.  Parentage,  259. 

4.  Of  Sharers  and  Redduaries. 

265. 

5.  Of  distant  Kindred,  306. 

6.  -oy  Custom,  309. 

7.  To  Offices,  312. 

8.  Exclusion  from  Inheritance^ 

313.       •' 

9.  7\)  property  of  Absentees. — 

See  Evidence^  20. 

III.  Of  Europeans. 

1.  In  tlie  Supreme  Courts,  320. 

2.  In  the  Courts  of  the  Honour- 

able Company,  323.' 

IV.  Of  Jains,  324a. 
V.  Of  Parsis,  325. 
VI.  Of  Sikhs,  329- 
VII.  Of  Armenians,  333. 


A^^^tf^^#Ni/*>^ta^^^K^i^^^^^^^ 


1.  Hindu  Law. 


1.  Of  Sons  and  Grandsons, 

1.  Sons  share  equally  in  the  landed 
estate  of  their  deceased  fether:  the 
eldest  has  no  claim  to  a  greater  por- 
tion than  the  rest  on  the  ground  of 
primogeniture.^   Gudhadur  Serma  v. 


*  Menu,  B.  ix.  v.  214, 21 5.  Mit.  c.  i.  s.  iii. 
4.7.  Steele.  68. 229.  1  Macn.  Princ.  H.  L. 
17.  2  Do.  1.  3.  6.  1  Str.  H.  L.  198.  Daya 
Or.  San.  c.  vii.  13.  The  allotment  of  a  su- 
perior portion  to  the  elder  brother  in  token 
of  reverence  is  obsolete,  unless  by  the  free 
consent  of  the  younger  brothers.  Daya  Bh. 
c.  iii,  8.  ii.  26,  27.  1  Str.  H.  L.  133.  193. 
2  Coleb.  Dig.  551.  But  if  such  be  the  cus- 
tom of  the  country  or  &mily,  an  eldest  son 
wiU  succeed  to  the  entire  estate.  2  Macn. 
Princ.  H.  I*  17.  See  t9|fra,  Inhkeitancb, 
PI.  1 99  et  seq.  It  may  be  remarked,  that,  ac- 
cording to  the  law  of  Bengal,  where  a  man 
acquires  property  with  the  assistance  of 
one  or  more  of  his  sons,  with  the  use  of 
the  patrimony,  those  members  of  the  family 
who  contributed  to  the  acquisition  are  enti- 
tled to  two  shares,  and  the  idle  members  to 
one  only  ;  but  the  distinction  does  not  ob- 
tain in  other  schools,  the  doctrine  in  general 

Vol.  I. 


^  Ajodliearam  Chowdry.  30th  Oct. 
1794.  1  S.  D.  A.  Rep.  6.— Sir  J. 
Shore,  Speke,  &  Cowper. .  Bhyroo- 
chund  Mai  v.  Hussoomtinee.  18th 
Sept.  1799.  1  S.  D.  A.  Rep.  27.— 
Speke  k  Cowper.  Sheo  Buksh  Sing 
V.  The  fieirs  of  Futteh  Sing.  18th 
Aug.  1818.  2  S.  D.  A.  Rep.  265.— 
Oswald.  Taliwur  Sing  v.  Puhlwan 
Sing.  2d  Feb.  1824.  3  S.  D.  A. 
Rep.  301.— C.  Smith* 

2.  And  the  same  point  was  held  in 
Isserchunder  Corformah  v.  Govind- 
chund  Corf ormah.  Jan.  1823.  Macn. 
Cons.  H.  L.  74. 

3.  Sons  by  different  mothers  inhe- 
rit equally.  Distribution  is  made 
among  them  per  capita  and  not  pei- 
stirpes,  not  according  to  the  mothers, 
but  with  reference  to  the  number  of 
sons.'  Sumrun  Singh  and  others  v. 
Khedun  Singh  and  another*  27th 
June  1814.  2  S.  D.  A.  Rep.  116.— 
Harington  k  Fombelle. 

4.  Two  brothers  living  undivided, 
and  dying,  the  one  leaving  a  widow, 
and  the  other  a  widow  and  a  son,  the 
son  succeeds  to  the  whole  estate  as 
heir  to  his  father  and  uncle,  and  the 
widow  of  his  uncle  has  no  claim  upon 
the  property  but  for  her  maintenance.^ 
Mt.  Goolah  V.  Mt.  Phool.  9th  Sept. 
1816.  1  Borr.  154. — Nepean,  Brown, 
k  Eiphinston. 

5.  Where  a  Hindu  claimed  to  ob- 
tain, from  his  step-mother  a  half  of 
his  late  father's  estate,  leaving  the 
other  half  to  her  son,  his  younger 
brother,  it  was  held  that  the  sons 
were  each  entitled  to  one  moiety, 
after  deduction  of  one-twelfth  share 
of  the  whole  for  their  sister's  dower,* 


being,  that  all  the  brethren  share  alike* 
whenever  the  patrimony  has  been  expended 
in  making  the  acquisition,  without  rererence 
to  the  degree  of  personal  labour  supplied  by 
each.     2  Macn.  Frinc.  H.  L.  7,  note. 

»  Menu,  B.  ix.  v.  156.  2  Coleb.  Dig.  576. 
Macn.  Cons.  H.  L.  5. 

3  But  the  widow  of  the  uncle  would  have 
been  entitled  to  share  had  the  property  been 
divided,  and  in  any  case  by  the  law  as  cur- 
rent in  Bengal.  See  infra  p.  313,  note  4. 
and  p.  318,  note  2. 

*  3  Coleb.  Dig.  96.  491. 
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and  a  suitable  sum  for  the  brother's 
marriage.  Laroo  v.  Manickchund 
Skamjee.  3d  July  1818.  1  Borr. 
418.— Elphinston,  Keate,  &  Suther- 
land. 

6.  Two  sons  of  a  Hindu  deceased, 
by  his  second  wife  (who  survived 
him),  were  held  to  be  entitled  to  share 
equally  with  the  sons*  of  a  former 
wife  in  their  father's  property,  the 
widow  to  be  Maintained  by  all  the 
sons.  Ml  Muncha  and  others  v. 
Brijbookun  and  another.    27th  May 

1824.  Sel.  Rep.  1.— Romer,  Suther- 
land, &  Ironside. 

7.  The  heirs  of  a  deceased  Hindu 
in  Shahabad  being  an  adopted  son, 
and  a  real  son  bom  after  the  adop- 
tion, it  was  held  that  the  adopted  son 
takes  one-fourth,  and  the  real  son 
three-fourths,  of  his  property.*  Preag 
Sing  V.  Ajoodya  Sing.    7th  Dec. 

1825.  4  S.  D.  A.  Rep.  96. 

8.  A  Hindu,  at  his  death,  leaves 
two  widows,  a  son  by  one  of  them, 
and  the  son  of  a  paternal  uncle.  The 
son  succeeds  to  his  entire  estate.  Bhy- 
rohee  Dossee  v.  Nuhhissen  Bhose. 
23d  Feb.  1836.  6  S.  D.  A.  Rep.  53. 
— Halhed. 

9.  Upon  the  death  of  a  Hindu  in- 
testate, in  whom  the  legal  estate  in 
premises  is  vested,  such  leffal  estate 
descends  upon  his  sons,  to  the  exclu- 
sion of  his  aaughters.  Doe  dem*  JDe- 
guTiiber  Dutt  and  others  v.  Cossinauth 
Shaw.    13th  April  1844.    1  Fulton, 

452. 

10.  An  hereditary  Zaminddri,  ma- 


naged many  years  by  some  one  heir 
of  the  orieinaL  Zaminddr  for  the  be- 
nefit of  the  rest,  they  receiving  por- 
tions of  the  profits,  was  adjudged  to 
be  thus  divisible  at  the  suit  of  one  of 
the  heirs  for  a  division;  viz.  three 
sons,  of  eight  left  by  the  ZamindaTf 
died  without  issue,  but  of  these  three, 
one  left  a  widow  surviving,  and  one 
of  the  other  five  was  adopted  into 
another  family,  and  thereby  excluded 
from  the  paternal  inheritance.*    The 
Zaminddrif  therefore,  was  divided 
into  five  parts,  of  which  four  fell  to 
the  heirs  of  four  of  the  sons  who  left 
issue,  and  one  to  the  widow  of  the 
son  who  left  her  his  heir.*     Srinath 
Serma  y.  RadhaJiaunt.    24th  Nov. 
1796.    1  S.  D.  A.  Rep.  15.— Speke 
&  Cowper. 

11.  A  Zaminddr  having  five  sons 
was  survived  by  three.  A,  B,  and  C, 
who  are  each  entitled  to  take  one- 
third  of  the  estate. 


i 


D 


I 
E 


F 

I 


I 
B 


M 


I 
C 


I'll 
O  PQ  R 


»  Datt.  Mim.  s.  v.  40.  x.  1.  Datt  Chan, 
s.  V.  16.  and  note,  17. 19.  Suth.  Synop.  220. 
and  note  xxii.  228.  Mit.  c.  i.  s.  xi.  24.  26. 
1  Sir.  H.  L.  99,  note.  Steele,  54.  2  Macn. 
Princ.  H.  L.  184.  Daya  Cr.  San.  c.  vii.  23. 
et  seq.  Colebrooke  says,  on  the  authority 
of  Cdtyayana,  that  the  adonted  son  is  in  this 
case  entitled  to  one  third.  3  Coleb.  Dig. 
154.  179. ;  and  it  is  also  so  stated  by  De- 
vanda  Bhatta  and  Jimuta  Vdhana,  Datt. 
Chan.  s.  v.  Daya  Bh.  c.  x.  9.  But  this  is 
according  to  the  Bengal  School.  2  Macn. 
Princ.  H.  L.  185,  note.  Macn.  Cons.  H.  L. 
150.  232,  233.  As  to  the  different  shares 
taken  by  real  and  adopted  sons  under  this 
circumstance  by  the  custom  of  various  Casts, 
see  Steele,  188.  and  App.  A.  30. 


'    J.   '     I      I     I 

A  had  three  sons  who  took  each  one- 
third  of  one-third,  or  one-ninth.  That 
of  D  goes  to  his  adopted  son  Jff,  son 
of  his  brother  E.  The  share  of  E 
goes  to  his  first  and  third  sons  G  and 
1  (the  second,  H^  having  been  adopt- 
ed by  2>),  who  each  get  half  of  one- 
ninth,  or  one-eighteenth.  The  two 
sons  of  i^  take  his  share,  half  of  one- 
ninth  ,  or  one-eighteenth.  The  son  of 
B  takes  his  share,  one-thinL  That 
of  C  fell,  on  his  death,  to  his  son,  and 


2  Menu,  B.  ix.  v.  142.  Mit  c.  i.  s.  xL  32. 
Macn.  Cons.  H.  L.  128.  This  most  bare  been 
a  Dattaka  adoption,  otherwise  there  woald 
have  been  no  exclusion. 

»  1  Str.  H.  L.  121. 124.  2  Do.  250.  Daya 
Bh.  c  xi.  s.  i.  7.  14  46,  and  notes.  SColeV 
Dig.  478.    Macn.  Cons.  H.  L.  5,  6.  9. 
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on  his  death  to  his  four  grandsons, 
who  took  one-fourth  of  one-third,  or 
one  twelfth  each.^  Duttnaraen  Sing 
V.  Ajeet  Sing  and  others,  14th  Feb. 
1799.  1  S.  D.  A.  Rep.  20.— Cow- 
per. 

12.  The  proprietor  of  a  Talook  in 
Benares  died,  leaving  three  sons. 
The  first  son  died  leaving  a  son,  the 
plaintiff;  afterwards  the  second  son 
died  without  leaving  male  issue. 
Plaintiff,  the  grandson,  sues  the  de- 
fendant, the  third  son,  for  a  partition 
and  his  share ;  and  there  were  sur- 
viving, besides  the  parties,  two  widows 
of  the  second  son.  It  was  held  that 
the  plaintiff  and  defendant  take  half 
and  half  hj  inheritance,^  and  that  the 
widows  receive  maintenance.^  Dul- 
jeet  Sing  v.  Sheomunook  Sing,  7th 
Sept.  1802.  1  S.  D.  A.  Rep.  39.— 
H.  Colebrooke  &;  Harington. 

13.  A  Hindu  dies  leaving  four 
sons:  the  widows  of  the  first  and 
second  sons  claim  the  estate;  the 
fourth  had  lost  his  title  to  inheritance 
hj  having  been  adopted  into  another 
&mi1y:  the  estate  was  therefore  di- 
vided into  three  parts,  and  one  part 
adjudged  to  each  of  the  claimants : 
the  thnrd  part,  the  share  of  the  third 
son,  who  survived  the  husbands  of 
the  claimants,  devolved  upon  his  legal 
heirs.  Ranee  Bhuwani  Dibeh  and 
another    v.  Ranee    Sooruj  Munee, 


'  The  principle  on  which  this  distribution 
of  shares  was  adjusted  will  be  found  in  the 
Mitacshara  concerning  the  case  of  brothers 
leaving  an  unequal  number  of  sons.  Mit 
c.  i.  s.  y.  1.  2.  2  Macn.  Princ.  H.  L.  10. 
Macn.  Cons.  H.  L.  5.  Daya  Cr.  San.  c.  i. 
s.  i.  3. 

«  1  Macn.  Princ  H.  L.  18.  Daya  Bh. 
c.  iii.  8.  i.  18.  20,  21.  Mit.  c  i.  s.  v.  1,  2. 
3  Coleb.  Dig.  6,  7.    BCacn.  Cons.  H.  L.  5. 

'  It  afterwards  appeared  that  the  parties 
in  this  case  had  witnheld  from  the  know- 
ledge of  the  Court  a  decree  of  the  Provincial 
Court  (passed  during  the  appeal  to  the  Sud- 
der  Dewanny  Adawlut)  adjudging  to  the 
widows  a  third  of  the  Talook  in  dispute 
under  a  deed  executed  by  their  husband, 
and  written  acknowledgments  by  the  co- 
heirs. It  was  therefore  ordered  by  the 
Court  that  the  parties  should  each  get  half 
of  the  renaaiuing  two-thirds. 


12th  May  1806.     1  S.  D.  A.  Rep. 
135. — Harington  &  Fombelle. 

14.  Sons  of  an  undivided  brother 
inherit  his  separate  self-acquired  pro- 
perty to  the  exclusion  of  their  uncles 
and  their  descendants.  Joynarain 
MuUick  V.  Bis8umber  MuUich.  Aug. 
1819.     Macn.  Cons.  H.  L.  48. 

15.  Grandsons  inherit  per  stirpes, 
and  not  per  capita,    Jh. 

16.  Grandsons  (sons  of  a  daughter) 
were  decided  under  a  Vyavashta  not 
to  succeed  to  the  property  of  their 
maternal  grandfather  during  the  life 
of  a  daughter-in-law  (widow  of  a  son), 
he  leaving  no  other  heirs.*  Muha 
Lukmee  v.  The  grandsons  ofKripa- 
shoohuL  19th  July  1817.  2  Borr. 
510. — Prendergast  &  Sutherland. 

17.  Maternal  grandsons  by  diffe- 
rent mothers  take  per  capita  and  not 
per  stirpes,^  Ramdhun  Sein  v.  Ki- 
shenhanth  Sein.  17th  July  1821.  3 
S.  D.  A.  Rep.  100.  —Goad. 

'18.  A  Hindi!  dying  possessed  of 
real  property,  and  leaving  a  son  and 
a  grandson,  an  equal  right  descends 
to  each,  and  not  to  the  son  alone.^ 
Duyashunhur  Kasseeram  v.  Brijvul- 
Ivhh  Moteechund.  13th  Aug.  1830. 
Sel.  Rep.  41. 

19.  The  grandsons  of  the  original 
acquirer  of  certain  property  instituted 
an  action,  during  the  liie  oi  the  latter, 
against  their  paternal  uncle,  for  their 
shares  of  the  estate  acquired  by  their 
common  ancestor.  Held,  that  they 
were  entitled  to  their  shares,  on  proof 
that  the  original  acquirer  had  relin- 
quished his  title  to  the  property  in 
mvour  of  his  sons,  and  that  therefore 
no  legal  objection  existed  to  the  divi- 


4  But  this  doctrine  is  not  generally  re- 
ceived, and  may  be  considered  as  overruled 
by  a  note  by  Sir  W.  Macnaghten,  in  which  he 
saySi  that  it  is  not  usual  for  widows  of  sons, 
dying  in  their  father's  lifetime,  to  inherit. 
2  Macn.  Princ.  H.  L.  107.  And  see  1  Str. 
H.  L.  15.  233.  235. 

*  1  Macn.  Princ.  H.  L.  18.    Macn,  Cons. 

H    Li   4 

•  Daya  Bh.  c.  ii.  9.  Mit  c.  i.  s.  i.  21.  s. 
V.  9.  11.  2  Macn.  Princ.  H.  L.  8.  Macn. 
Cons.  H.  L.  5. 
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sion  of  the  estate  between  the  sons  or 
their  representatives.  Byram  Sing 
and  another  y.  Seebsehai  Sing  ana 
others.  5th  April  1836.  6  S.  D.  A. 
Rep.  65. — Rattray. 

20.  The  heirs  of  a  Hindu  bein?  a 
son's  son,  two  daughters  of  another 
son,  and  the  widow  o£  a  third  son, 
the  grandson  takes  one-third,  the  two 
granddaughter^  one-third,  and  the 
widow  one-third.  Mai  Sham  BuUuhh 
V.  Prankishen  Ghose.  4th July  1820. 
3  S.  D.  A,  Rep.  33.— Goad. 


2.  Of  Adopted  Sons. 

21.  A  son  adopted  according  to  the 
Kritrima  form  takes  the  inheritance 
exclusively,  property  real  and  per- 
sonal, hereditary  and  acquired.  Kul- 
lean  Sing  v.  Kirpa  Sing  and  anotlier, 
23d  April  1795.  1  S.  D.  A.  Rep.  9. 
— Sir  J.  Shore  &  Council. 

22.  An  adopted  son  {^Dattahd)y 
taking  the  estate  of  his  adoptive  fa- 
ther, IS  excluded  from  inheritance  in 
his  own  family.*  Srinath  Serma  v. 
Eadhakaunt.  24th  Nov.  1796.  1 
8.  D.  A.  Rep.  15. — Speke  &  Cowper. 
Duitnara^n  Sing  v.  Ajeet  Sing  and 
others.  14th  Feb.  1799.  1 S.  D.  A. 
Rep.  20. — Cowper.  Ranee  Bhuwani 
B&eh  V.  Ranee  Sooruj  Munee.  12th 
May  1806.  1  S.  D.  A.  Rep.  135.— 
Harington  &  Fombelle. 

23.  And  the  same  point  was  decided 
in  Gopeymohun  Deb  v.  Rajah  Ray- 
kissen.  Circa  1800.  Cited  in  East's 
Notes,  Case  76.  Macn.  Cons.  H.  L. 
230. 

24.  According  to  the  law  as  cur- 
rent in  Behar,  a  boy  adopted  by  the 
Kritrima  form  takes  the  inheritance 
both  in  his  own  family  and  in  that  of 
his  adoptive  parents.*  Mt.  Beepoo 
y.  Gorvreeshunhur.  23d  Feb.  1824. 
3  S.  D.  A.  Rep.  307.— Harington  & 
Ahmuty. 


1  Mit  c.  i.  s.  3d.  32.  Steele,  53.  2  Macn. 
Frinc.  H.  L.  183.    Maco.  Cons.  H.  L.  128. 

2  1  Macn.  Princ.  H.  L.  76.  3  Coleb.  Dig. 
276,  note.  lb.  282.  Suth.  Synop.  219,  and 
notes  zv.  zviii,  xix.  226,  227. 


25.  An  adopted  son  succeeds  colla- 
terally as  well  as  lineally  in  the  familj 
of  his  adoptive  &ther.  Shamchunder 
and  another  v.  Narayni  Bibeh  and 
another.^  2l8t  Aug.  1807.  IS.D. 
A.  Rep.  209. — H.  Colebrooke  &  Fom- 
belle. Oourhurree  Kubraj  v.  Mt 
Rutncumree  Dibia.  30th  April  182D. 
6  S.  D.  A.  Rep.  203.— Goad  k 
Dorin. 

26.  And  therefore  the  succession 
to  one  of  two  adopted  sons  is  vested 
in  the  other  as  being  the  nearest  exA- 
lateral.     Bf. 

27.  After  an  adoption  of  a  son  the 
adoptive  father  cannot  disinherit  such 
son  by  will.  An  adopted  son  mav 
be  considered  in  the  nature  of  a  pQ^ 
chaser  for  a  valuable  consideratioo, 
as  he  thereby  lost  his  inheritance  in 
his  own  datural  family  out  of  which 
he  was  adopted.^  GopeyTnohun  Deft 
V.  Rajah  Raykfjssen.  Circa  1800. 
Cited  in  East's  Notes,  Case  75. 

28.  A  remote  heir  of  a  deceased 
Hindd  will  be  excluded  by  the  adop- 
tion of  a  person  by  the  widow  of  the 
deceased  under  his  authority.  Yet^ 
rapermal  Pillay  v.  Narrain  PiUay. 
5th  Aug.  1801.    1  Str.  91. 

29.  A  claim  of  the  widow  of  a  Za^ 
minddr  (continued  on  her  decease  by 
her  husband's  kindred)  to  recover 
possession  of  part  of  her  late  hus- 
band'fi  estate,  was  dismissed  on  proof 
that  the  defendant  was  entitled  to  it, 
not  under  a  deed  of  gift  by  the  wi- 
dow, as  adjudged  by  the  ZiUah  and 
Provincial  Courts,  since  the  widow 
could  not  alienate  the  estate  left  by 
her  husband ;  but  on  proof  that  the 
defendant  was  the  legal  heir  of  the 
husband,  as  having  been  adopted  after 
the  husband's  death  by  the  widow, 


'  This  decision  was  confirmed  on  appeal 
to  the  Privy  Council,  on  the  6th  Feb.  l$3i. 
3  Knapp  55.  Vide  Menu,  B.  ix.  v.  158,  159. 
Daya  J3h.  c.  z.  7,  8.  Mit.  c.  i.  s.  zi.  30, 
31.  1  Macn.  Princ.  H.  L.  78.  Macn.  Cost. 
H.  L.  128.  et  9eq.  159.  Suth.  Synop.  head 
4,  and  note  xz.  227.  3  Coleb.  Dig.  177.  1 
Str.  H.  L.  97.    2  Bo.  116. 

4  2  Macn.  Princ.  H.  L.  183.  Macn.  Cons. 
H.  L.  153.  228,  229. 
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under  a  written  authority  to  her  for 
that  purpose.  Nundkomar  Rai  and 
another  y,  Majindunaren.  2d  Dec. 
1808.  1  S.  D.  A.  Rep.  261.  —  Ha- 
rington  &  Fombelle. 

dO.  Semble,  Immediately  on  the 
adoption  of  a  son  by  a  widow  under 
the  authority  of  her  late  husband^  the 
estate  which  she  has  inherited  from 
him,  in  default  of  male  issue,  becomes 
the  property  of  the  adopted  son^ ;  and 
this  notwithstanding  tnat,  in  the  iVt- 
yam-patray  or  declaratory  deed  exe- 
cuted by  the  widow,  and  reciting  that 
she  had  so  adopted  a  son  with  due 
authority,  she  had  declared  that  the 
estate  was  to  remain  with  her  durine 
her  life,  and  to  go  to  the  son  adopted 
at  her  demise.  ML  Solukhna  v. 
Ramdolal  Pande.    27th  MaylBlI. 

1  S.  D.  A.  Rep.  324. — Harington. 

31.  Semble,  According  to  the  law 
as  current  in  Mithila,  the  adopted  son 
of  a  widow  succeeds  to  her  peculiar 
property,  but  not  to  that  of  her  hus- 
band.' Sreenarain  Rai  and  ano- 
ther V.  Bhya  Jha.     27th  July  1812. 

2  S.  D.  A.  Rep.  23.  —  Harington  k 
Stuart 

32.  And  Semble,  vice  versd,  the 
son  adopted  by  the  husband  is  heir 
to  his  estate,  but  does  not  succeed  to 
the  wife's  peculiar  property.     lb. 

33.  But  Semble,  If  the  husband 
and  wife  jointly  appoint  an  adopted 
son,  he  stands  in  the  relation  of  son 
to  both,  and  succeeds  as  heir  to  the 
estate  of  both.     lb. 

34.  A  childless  Hindu,  having  two 
wives,  gives  permission  to  each  of 


'  In  the  same  manner  as  property  coming 
into  the  hands  of  a  pregnant  widow  by  thQ 
same  means  cannot  be  used  by  her  as  her 
own  after  the  birth  of  a  son.  1  Str.  H.  L. 
101.    2  Do.  127. 

^  This  case  was  determined  on  a  d«ed  of 
compromise ;  but  it  appears,  by  the  opinions 
of  the  Pandits,  that  according  to  the  law  as 
current  in  Bdthila,  a  person  oeing  adopted 
by  the  wife  does  not,  by  such  adoption,  be- 
come the  adopted  son  of  the  husband,  even 
though  the  adoption  should  have  been  per- 
mitted by  the  husband;  and  that  conse- 
quently such  person  is  only  entitled  to  his 
adoptive  mother's  Stridhana. 


them  to  adopt  a  son.  After  having 
himself  adopted  a  son  on  behalf  of 
his  senior  wife,  he  confirms  the  per- 
mission  originally  granted  to  his  se- 
cond wife.  Held,  that  the  son  adopted 
by  her,  in  consequence  of  such  per- 
mission, after  her  husband's  death 
takes  the  inheritance  jointly  with  the 
son  adopted  by  the  husband  on  be- 
half of  his  senior  wife.*  Goureeper- 
shaud  Rai  v.  Mt.  Jyniala.  12th 
Dec.  1814.  2  S.  D.  A.  Rep.  136.— 
Harington. 

35.  Semble,  The  reverse  would 
have|  been  the  case  had  the  husband 
not  confirmed  the  permission  to  the 
second  wife  subsequently  to  the  first 
adoption.     lb. 

36.  Where  a  man  adopted  a  son, 
and  executed  a  deed  declaring  him 
to  be  his  heir,  and  then  adopted  ano- 
ther son  in  conjunction  with  a  second 
wife,  whom  he  married  subsequently 
to  the  first  adoption,  it  was  held  that 
the  deed  did  not  affect  the  rights  of 
the  second  adopted  son.  Rungamak 
V.  Atchummah  and  others.^  Case  11 
of  1827.    1  Mad.  Dec.  521. 

37.  Semble,  That  a  Kritrima  son 
will  inherit  the  property  of  his  adop- 
tive father,  even  although  the  latter 
leave  a  widow.  Mt.  Sutputtee  v.  In- 
dranundJha.  2d  April  1816.  2  S. 
D.  A.  Rep.  173. — Harington. 

38.  A  son,  adopted  with  the  per- 
mission of  her  husband  by  a  woman 
on  whom  her  father's  estate  had  de- 
volved, will  not  be  entitled  to  such 
estate  on  his  adoptive  mother's  death, 
but  such  estate  will  go  to  her  father's 
brother's  son  in  default  of  nearer  heirs. 
OungaMya  v.  Kishen  Kishore  Chonh 
dhry.  17th  Dec.  1821.  3  S.  D.  A. 
Rep.  128.— Goad  &  Dorin. 

39.  If  a  widow,  bavin?  been  di- 
rected by  her  husband  to  do  so,  shall 
adopt  a  son  during  the  lifetime  of  her 
husband's  father,  or  after  his  death, 
he  (her  husband's  father)  having  sur- 

>  Macn.  Cons.  H.  L.  181. 183. 

^  The  decision  in  this  case  is  now  in  ap- 
peal before  the  Judici<J  Committee  of  the 
Privy  Council. 
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vived  her  husband,  and  having  then 
died,  not  leaving  either  child  or  wi- 
dow surviving ;  the  son,  so  adopted, 
shall  succeed,  not  only  to  the  estate 
of  her  husband,  but  to  the  estate  of 
her  husband's  father  also.  Oowrbul- 
lub  V.  Juggemotkpersattd  Mitter  and 
others,  4th  Term  1823.  Macn.Cons. 
H.  L.  158. 

40.  Where  B  claimed  as  the  adopt- 
ed son  of  the  widow  of  A'b  adopted 
son  for  an  Inadm  village  descending 
from  A's  late  husband ;  A^  not  hav- 
ing interfered  with  ^'s  adoption,  vras 
considered  a  consenting  party,  and  S 
was  declared  heir  to  nis  adoptive 
grandfather,  and  one-half  of  the  vil- 
lage was  decreed  to  him,  and  the 
other  moiety  to  A  for  her  life,  as  the 
late  proprietor  died  without  male 
issue:  but  even  of  this  half  the  ma- 
nagement of  the  real  property,  as  re- 
garded gift,  mortgage,  or  sale,  was 
held  to  belong  to,  and  to  be  conducted 
with  the  consent  of,  S^  who,  after  A'b 
death,  was  to  inherit  the  whole.  Ma* 
majee  Huree  Bhide  v.  Thukoo  Baee 
Bkide.  15th  Jan.  1824.  2  Borr. 
443. — Sutherland  &  Ironside. 

41.  In  the  case  of  a  Hindu  of  Ben- 
gal, dying  in  his  father's  lifetime  with- 
out issue,  but  leaving  his  widow  au- 
thorised to  adopt  a  son ;  if  such  adop- 
tion be  made  by  the  widow  with  the 
knowledge  and  consent  of  her  de- 
ceased husband's  father,  at  any  time 
before  he  shall  have  made  any  other 
legal  disposition  of  the  property,  or 
a  son  shall  have  been  bom  to  his 
daughter  in  wedlock,  no  such  subse- 
quent disposition  or  birth  shall  inva- 
lidate the  claim  of  the  son  so  adopted 
to  the  inheritance.  Ramkisken  Sur* 
kheyl  V.  Mt.  Sri  Mutee  Dibia  and 
others.  19th  Jtoe  1824.  3S.D.A. 
Rep.  367.— C.  Smith  &  Martin. 

42.  Held,  that  an  adopted  son  in 
Shahabad  takes  one-fourth  of  his 
adoptive  father's  estate,  should  the 
latter,  after  the  adoption,  have  a  son 
bom  to  him.'  Preag  Sing  v.Ajoodt/a 


*  See  ante,  p.  306,  note  1. 


Sing.    7th  Dec.  1825.     4  S.  D.  A. 
Rep.  96. 


3.  Of  Illegitimates.^ 

44.  A  son  not  bom  in  lawful  wed- 
lock may  inherit  if  such  be  the  cus- 
tom of  the  province,  but  not  other- 
wise.' In  this  case,  it  appearing  that, 
by  the  custom  of  the  Nagur  Brah- 
mans  in  Benares,  illegitimate  sons 
cannot  inherit,  judgment  was  passed 
against  the  claimant,  the  illegitimate 
son  of  a  Nagar  BrsJbman  suing  for 
his  father's  estate.^  Mohun  Sing  v. 
ChumunRai.  20th Nov.  1799.  IS. 
D.  A.  Rep.  28. — Speke  &  Cowper. 

45.  Among  Sudras,  illegitimate 
children  inhent  to  their  putative  fa- 
thers.^ Vencataram  v.  Vencata  JJut" 
chemee  Ullam  and  another.  23d  Feb. 
1815.    2Sta'.304. 

46.  But  ill^timate  sons  of  Raj- 
puts, or  any  of  the  three  superior 
tribes,  by  a  woman  of  the  Sudra  or 
other  inferior  class,  are  not  entitled 
to  inherit*    Pershad  Singh  v.  Ranee 

<  Id  the  present  age  (the  Kali  Yuffa) 
eqiuJityof  tnbe  is,  in  the  strictest  sense, 
essential  to  a  legal  marriage,  though  not  to 
the  legitimacy  of  the  issue,  inasmuch  as, 
should  a  marriage  so  prohibited  take  place, 
the  issue  would  notwithstanding  be  legiti- 
mate. But  the  converse  does  not  hold ;  the 
ofispring  of  a  woman  of  a  superior  trihe,  by  a 
man  of  an  inferior  one,  being  excluded  from 
the  definition  of  legitimacy,  and  conse- 
quently debarred  from  inheriting.  Mit  c  L 
8.  zi.  2,  and  note.    1  Str.  H.  L.  40. 

*  Steele,  181. 

^  The  claimant  was  considered  to  be  of 
that  class  of  illegitimate  ofi^riug  which  is 
denominated  Paumrhhaoa.  Mil  c.  i.  s.  xL 
8.  2  Str.  H.  L.  208.  And  by  the  ancient 
law  such  ofi&pring  were  entitled  to  the  in- 
heritance on  failure  of  legitimate  or  other 
preferable  issue,  or  to  an  inferior  portion  if 
there  were  a  legitimate  son.  Mil  c.  i.  s.  xL 
22.  24.  But  that  nart  of  the  law  is  in  ge- 
neral considered  obsolete,  and  among  the 
Nagur  Brahmans  in  particular,  as  was  as- 
certained by  evidence  to  their  national 
usage. — Coleb. 

s  Menu,  B.  ix.  v.  179.  Mit  c.  i.  s.  xii. 
3  Coleb.  Dig,  143.  283.  Diya  Bh.  c.  ix.  29. 
1  Str.  H.  L.  132.  2  Macu.  Princ  H.  L  15, 
note. 

«  Menu, B.  ix.  v.  1  /8.  Daya Bh.  c.  ix.  28. 
3  Coleb.  Dig.  284.      It  appean  that  the 
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Muheshree.     V7th  Dec.  1821.    3  S. 
D.  A.  Rep.  132. — Ooad  &  Dorin. 

47.  And  the  same  point  was  de- 
cided in  Carvareeboyee  v.  Sree  Mam 
JDoM.  Case  5  of  1826.  1  Mad.  Dec. 
546w — Grant,  Cochrane,  &  Oliver. 


4.  Of  Widows.' 

(a)  OeneraUy. 
48.  A  widow  succeeding  to  the 
landed  estate  of  her  husband  takes 
only  a  life  interest.^  Mahoda  v.  Ku- 
leanu  14th  March  1803.  1  S.  D. 
A.  Rep.  62. — H.  Colebrooke  &  Ha- 
rington.  Madha  Munee  Dibek  v. 
Shamchunder  and  another,  27th 
Sept.  1804.  1  Do.  85.— H.  Cole- 
brooke &  Harington.  Mt.  Bijya 
Dibeh  v.  MU  Unpooma  Dibeh.  26th 
Sept.  1806.  1  Do.  162.— H.  Cole- 
brooke &  Harington.  Nundkomar 
Mai  and  another  v.  Majindemarain, 
2d  Dec.  1808.  1  Do.  261.— Haring- 
ton  &  Fombelle.  Mt,  Bhuwani  Di- 
beh V.  Mt,  Soluhhna.  16th  April 
1811.  1  Do.  322.  —  Harington. 
JELemchund  Mujmoodar  v.  Tara  Mu' 
nee.  18th  Dec.  1811.  1  Do.  359.— 
Harington  &  Stuart.  Kaleepershaud 
May  ▼.  JDegumber  Moy.     28th  May 


claimant  would  hav^  been  entitled  to  in- 
herit, on  the  ground  of  usage,  if  he  could 
have  proved  his  allegation  that  both  his  fa- 
ther and  grandfather,  who  inherited  the 
estate*  were,  like  himself,  sons  of  a  Rajput 
by  a  woman  of  the  Dhanuk  trike.  But  at 
any  rate  they  would  be  entitled  to  mainte- 
nance.   Mit  c.  i.  8.  zii. 

1  For  the  power  of  alienation  of  property 
inherited  by  Hindu  widows,  see  Hindu  Wi- 
dow, lla,  et  seq. 

2  Daya  Cr.  ^n.  c.  i.  s.  ii.  3.  2  Str.  H.  L. 
251.  407,  408.  410.  Daya  Bh.  c.  xL  s.  i.  9. 
56,  57.  60.  Macn.  Ck>ns.  H.  L.  9.  32.  34. 39. 
42.  45.  73.  93.  3  Coleb.  Dig.  467.  Steele, 
69.  231.  App.  A.  54.  The  widow  has  not  an 
absolute  proprietary  right,  neither  can  she 
in  strictness  ne  called  even  a  tenant  for  life, 
Ibr  the  law  provides  her  successors,  and  re- 
stricts her  use  of  the  property  to  very  nar- 
row limits :  she  cannot  dispose  of  the  small- 
est part,  except  for  necessary  purposes  and 
certain  other  objects  particularly  specified. 
It  follows,  then,  that  she  can  be  considered 
in  no  other  light  than  as  a  holder  in  trust 
for  certain  uses.     1  Macn.  Princ.  H.  L.  19. 


1817.  2  Do.  237.— Ker  &  Oswald. 
Pokhnarain  y»  Mt.  Seesphool.  5th 
Nov.  1821.  3  Do.  114.— Goad  &  J. 
Shakespear.  Mt.  Lalchee  Koonrvur. 
y.  Sheopershad  Sing  and  otliers.  5th 
April  1841.  7  S.  D.  A.  Rep.  22.— 
Lee  Warner  &  D.  C.  Smyth.  Mt. 
Joraon  Koonwur  v.  Cfunvdree  Doosht 
Dowun  Singh  and  others.  19th  April 
1841.  7  8.  D.  A.  Rep.  26.— D.  C. 
Smyth.  • 

4Q.  The  same  point  was  decided  in 
Doe  dem.  Kisnogovind  Sein  and  ano- 
ther Y.  Oungunarain  Sircar.  9th 
Nov.  1816.  Doe  dem.  Mamanund 
Muhhopodia  v.  Mamkissen  Dutt. 
25th  June  1817.  Macn.  Cons.  H. 
L.  18, 19. 

50.  A  Hindu  widow  has  a  life  in- 
terest only  in  her  late  husband's 
landed  property,  which  property  will 
be  sequestered  to  the  use  or  Govern- 
ment in  the  event  of  there  not  being 
at  the  time  of  her  death  any  surviving 
heir  of  her  husband  from  the  daugh- 
ter down  to  the  spiritual  preceptor.' 
Pokhnarain  v.  Mt.  See»pnool.  5th 
Nov.  1821.  3  S.  D.  A.  Rep.  114.— 
Goad  &  J.  Shakespear.  , 

51.  Semble,  A  widow  is  not  en- 
titled to  take  more  than  a  life  estate 
in  the  moveable  property  of  her  late 
husband.^    Dialchund  Adie  v.  Ki- 


3  The  king  is  regarded  as  the  ulHmua 
hares,  except,  however,  the  property  be  that 
of  a  Brahman.  Menu,  B.  iz.  v.  189.  Daya 
Bh.  c  zi.  s.  Yi.  34.  Mit  c.  ii.  s.  i.  27.  s.  yii. 
5, 6.  1  Str.  H.  L.  149.  2  Do.  247.  3  Coleb. 
Dig.  538.    Macn.  Cons.  H.  L.  2. 

4  There  is  some  difference  of  opinion 
amongst  the  Hindu  lawyers  as  to  the  extent 
of  a  widow's  power  over  moveable  property. 
According  to  the  Chintamani  and  Retna- 
cara,  it  seems  she  takes  an  absolute  interest 
in  the  moveable  estate ;  but  by  the  law  as 
current  in  Bengal  thei%  is  no  distinction 
made  in  this  respect  between  moveable  and 
immoveable  property  devolving  on  a  widow. 
Daya  Bh.  c.  xi.  s.  i.  Macn.  Cons.  H.  L.  93. 
According  to  the  Mitacshara,  moveable  pro- 
perty, acquired  by  inheritance  by  a  wiaow, 
IS  her  private  property. — c.  ii.  s.  xi.  2,  and 
note.  Steele,  69,  note.  App.  A.  54.  In  this 
case  the  widow  claimed  under  a  will,  and 
the  correctness  of  the  decision,  giving  her 
a  life  interest  only  in  the  estate,  may  well 
be  questioned.     If  the  distinction  which 
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shoree  Dossee.  1799.^  Macn.  Cons. 
H.  L.20.    Mor.  83. 

52.  In  Tirhoot,  a  widow  succeed- 
•  ing  to  her  husband's  estate  has  power 

to  consume,  or  give,  or  sell,  in  her 
lifetime,  the  moveables,  but  has  no 
power  over  the  immoveables  beyond 
a  moderate  and  frugal  enjoyment  of 
them.*  SreenarainltatY.BhyaJha. 
27th  July  1812.  2  8.  D.  A.  Rep. 
23.  Cited  in  East's  Notes.  Case  124. 
— Harington  &  Stuart. 

53.  The  same  principle  was  held 
to  prevail  in  Bengal,  m  SreemiUty 
Jtiggomohamey  Dossee  v.  Ramhun 
Gupto.  23d  June  1814.  Cited  in 
East's  Notes.  Case  124.  Jupada 
Raur  V.  Juggernaut  Tfidhoor}  7th 
Feb.  1816.    Ih. 

54.  It  was  held  that  a  widow  was 
entitled  to  an  interest  for  her  life  in 
the  whole  of  her  deceased  husband's 
immoveable  or  real  estate,  and  to  an 
absolute  interest  in  the  whole  of  his 
moveable  or  personal  estate.  Hur- 
rosoondei'y  Dossee  v.  Cossinauth  By- 
sack.    Dec.  1814.    CI.  R.  1834.  92. 

55.  But  the  suit  came  on  again,  to 


afterwards  arose  between  the  interest  taken 
by  widows  in  moveable  and  immoveable 
property  had  then  existed,  the  Court  could 
not  but  have  declared  the  legatee  entitled 
to  an  absolute  interest  in  tiie  moveable 
estate  of  her  husband.  By  the  effect  now 
given  to  the  wills  of  Hindus,  in  the  Supreme 
Courts,  she  would,  it  seems,  be  declared  en- 
titled to  an  absolute  interest  in  the  whole, 
both  moveable  and  immoveable.  The  pro- 
perty of  the  testator  was-  self-acquired. 
Macn.  Cons.  H.  L.  35. 

'  Morton  says  that  this  case  was  decided 
on  the  6th  of  April  1795. 

^  It  must  be  remarked  that  this  case  was 
decided  according  to  the  Mithila  law.  By 
the  law  of  Mithila,  as  well  as  by  that  of 
Bengal  and  Benares,  she  takes  only  a  life 
estate  in  the  immoveable  property.  2  Macn. 
Princ.  H.  L.  33.  Colebrooke  remarks  on  a 
case  decided  in  ZillahVizagapatara,  that  there 
does  not  appear  to  be  anv  restriction  as  to  a 
widow's  power  as  affectmg  moveables,  she 
succeeding  to  the  separate  property  of  her 
husband,  who  died  leaving  brothers  him 
surviving.    2  Str.  H.  L.  408. 

3  It  must  be  remarked  that  these  two 
cases  were  decided  without  argument  at  the 
bar,  the  principle  being  supposed  to  be 
fixed. 


be  heard  upon  a  bill  of  review,  and 
it  was  decreed  that  a  widow,  dyin^ 
without  issue,  is  entitled  to  Uie  real 
and  personal  estate  of  her  deceased 
husband,  to  be  possessed,  used,  and 
enjoyed  by  her,  as  a  widow  of  a 
Hindu  husband  dying  without  issue  in 
the  manner  prescribe!  by  the  Hindu 
law.  Cossinauth  Bvsack  and  ano- 
ther V.  Hurroosoonaery  Dossee  and 
another.^  11th  Aug.  1819.  CI.  R. 
1834.  93.     East's  Notes.    Case  124. 

56.  From  this  decision  there  was 
an  appeal  to  the  Kin^in  Council, 
when  the  judgment  of  the  Court  be- 
low was  affirmed ;  and  it  was  held, 
that  where  the  husband  dies  intestate, 
and  without  issue,  the  widow  is  en- 
titled to  the  absolute  possession  of  the 
property  descended  from  him,  to  en- 
joy it  during  her  lifetime,  and  to  dis- 
pose of  it  under  certain  restrictiops.^ 
That  the  extent  and  limit  of  her  power 
of  disposing  of  the  property  are  not 
definable  in  the  abstract,  but  must  be 
left  to  depend  upon  the  circumstances 
of  the  disposition  when  made,  and 
must  be  consistent  with  the  law  r^u- 
lating  such  disposition.  There  is  no 
distinction  in  this  respect  between 
moyeabje  and  immoveable  property.* 
Cossinauth  Bysack  v.  Hurroosoon- 
dery  Dossee.  24th  June  1826.  CI. 
R.  1834.  91.    Mot.  85. 

57.  A  childless  Hindu  widow  takes 
both  the  real  and  personal  property 
of  her  deceased  husband,  he  leaving 


^  Sir  E.  H.  East's  elaborate  and  learned 
judgment  in  this  case  will  be  foond  reported 
in  Vol.  II.  of  this  work,  p.  198.  A  piticn- 
lar  account  of  the  earlier  proceedings  is 
given  by  Sir  F.  Macnaghten.  See  Macn. 
Cons.  H.  L.  7.  78.  et  seq. 

^  For  the  conditions  under  which  a  Hindu 
widow  may  alienate  the  estate  inherited  bj 
her  from  her  husband,  see  Hindu  Widow, 
\\a.  et  seq.  , 

6  Daya  Bh.  c  iv.  s.  L  8,  9. 12.  c.  xi.  s.  i. 
^-8.  43.    Macn.  Cons.  H.  L.  11.  32.  36. 42. 
It  will  be  seen  by  the  preceding  cases  there 
was  formerly  an  opinion  that  the  widow  took 
moveable  property  absolutely,  and  immove 
able  for  life  only :  the  above  case  may  b* 
considered  as  deciding  that  wherever  tb 
Bengal  law  prevails,  there  is  no  such  dis- 
tinction.    Macn.  Cons.  H.  L.  93. 
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no  male  issue.^  Muvee  Bhudr  Sheo 
Bhudr  V.  Moopshunker  Skunkerjee. 
13th  May  1824.  2  Borr.  656.— 
Romeff  Sutherland^  &  Ironside. 

58.  A  widow,  in  default  of  issue, 
is  entitled  to  succeed  to  the  whole  of 
her  deceased  husband's  estate;  but 
her  title  to  such  estate  is  only  as  tenant 
for  life,  and  she  has  no  power  to 
alienate  or  devise  any  portion  of  the 
estate,  which,  on  her  death,  devolves 
on  his  legal  heirs.'  Keerut  Sing  v. 
Koolakul  Sing  and  others.  1 1  th  Dec. 
1839.    2  Moore  Ind.  App.  331. 

50.  A  Hindu  Zaminddrj  at  his 
death  without  issue,  left  two  widows, 
an  adopted  son  of  his  brother,  and 
sons  or  his  half-brother.  The  first 
widow,  and  then  the  son  adopted  by 
ber  under  due  authority,  died.  The 
other  widow  (who  stated  that  she  had 
also  adopted  a  son  afler  the  death  of 
the  other,  under  due  authority)  sued 
for  the  estate  left  by  the  husband.  It 
was  held,  that  to  one  moiety,  which 
was  the  estate  of  the  son  by  the  other 
widow,  she,  as  step-mother,  was  not 
entitled,  but  that  she  should  recover 
one  moiety  in  her  own  right.^     Nor 


'  This  is  according  to  the  Mayuc'ha. 

*  1  Str.  H.  L.  248.    2  Do.  404. 

^  Sed  quaere  ds  hoe.  A  judgment  passed 
by  a  competent  tribunal  and  Sanad  granted 
by  GoTemment  so  far  back  as  the  Bengal 
year  1181,  conferring  the  Zamvnddri  in 
equal  shares  on  the  two  widows,  governed 
the  Court  in  its  decision.  But  according  to 
the  principles  of  the  Hindu  law  (leaving  out 
of  consideration  that  prior  judgment  which 
must  have  been  passed  before  the  adoption 
took  place  or  was  completed),  the  succession 
passed  from  both  of  them  to  the  adopted 
son,  and  judgment  must  have  been  given 
accordingly,  if  a  clum  had  been  preferred 
on  the  part  of  the  adopted  son  for  the  pro- 
perty of  his  adoptive  tather  held  by  the  wi- 
dows, provided  the  fact  of  a  legal  adoption, 
under  the  requisite  sanction  from  the  hus- 
band, were  duly  established.  Both  shares, 
which  the  widows  held  as  heirs  of  their  hus- 
band under  the  original  judgment  andSanocf 
of  1811  devolved  then,  of  right,  on  the  first 
adopted  son,  considered  as  son  by  adoption 
of  their  husband.  Upon  his  death,  and  sub- 
sequent adoption  by  the  second  widow  (sup- 
posing the  adoption  legal  and  valid),  the 
property  passed  to  this  second  adopted  son. 
There  can  be  no  doubt  that,  according  to  the 


rainee  Dibeh  v.  Hirhuhor  Sai, 
24th  Dec.  1801.  1  S.  D.  A.  Rep.  39. 
— Lumsden  &  Harington. 

60.  A  Hindu  dying,  and  leaving  a 
widow  and  a  daughter  by  a  former 
marriage,  the  widow  (the  step-mother) 
inherits  the  estate,  to  the  exclusion  of 
the  step-daughter ;  but  the  latter  be- 
ing next  in  succession,  the  step-mother 
cannot  sell  or  alienate  the  property. 
Ghunga  v.  Jeevee.  16th  Nov.  1811. 
1  Borr.  384.— Crow  &  Dav. 

61.  The  heirs  in  the  male  line  of  a 
deceased  Hindu  being  the  widow  of 
his  nephew  by  the  father's  side  and 
the  great-grandson  of  his  own  brother, 
the  Court  decreed  the  property  to  the 
widow  for  her  life.^  Dhoolvhh  Bhaee 
and  others  v.  Jeevee  Bhaee  and  ano^ 
ther.  30th  June  1813.  1  Borr.  67. 
— Nepean,  Brown,  &  Elphinston. 

62.  If  a  Hindu  die  without  issue, 
leaving  two  widows,  they  take  his 
whole  estate  for  life ;  and  on  the 
death  of  one,  the  whole  survives  to 
the  other  ^,  upon  whose  death  it  goes 
to  the  collateral  heirs  of  the  husband. 
Sree  Muttee  Berjessory  Dossee  v. 
Ramconny  Butt  and  another.  26th 
July  1816.     East's  Notes.    Case  54. 

63.  A  second  widow  succeeds  to 
the  inheritance  on  the  death  of  the 
first.'      Sree  Vutsavoy  Jagganadha 


doctrine  that  prevails  in  Bengal,  the  step- 
mother would  not  inherit  from  her  step-son. 
But  it  does  not  appear  that  the  Pandits  had 
sufficient  authority  for  saying  that,  accord- 
ing to  the  doctrine  of  the  Dakhin,  a  step- 
mother would  inherit  If  the  second  adop- 
tion were  void,  the  succession  would  pass,  on 
the  deaUi  of  the  first  adopted  son,  to  the 
male  issue  of  his  adoptive  father's  whole 
brother,  in  preference  to  the  issue  of  ihe 
half  brothers ;  and  the  adopted  son  of  the 
whole  brother  would  take  the  succession  on 
this  ground  in  like  manner  as  if  he  were 
linear  issue.  (Menu,  B.  iz.  v.  159.  Baya 
Bh.  c.  xi.  s.vi.  2.) — Coleb. 

^  In  this  case  the  property  in  dispute  was 
divided ;  but  had  it  not  been  separated,  the 
great  grandson  would  have  succeeded,  to  the 
exclusion  of  the  widow  of  the  nephew.  See 
vtfra,  p.  316,  note  3,  and  p.  318,  note  2. 

6  1  Str.  H.  L.  56.  Mit  c.  ii.  s.  i.  5.  note. 
1  Macn.  Princ.  H.  L.  21.  2  Do.  37.  Steele, 
69.  232.    Daya  Bh.  c  xi  s.  i.  59. 

^  Mit  c.  ii.  s.  i.  5,  note.     1  Str.  H.  L.  56. 
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Rauze  t.  Sree  Vutsavoy  Boochee 
Seetiah.  Case  5  of  1824.  1  Mad. 
Dec.  453.  —  Ogilvie,  Cochrane^  & 
Oliver. 

64.  Where  a  Hindu  widow  adopted 
a  son,  who  died  first  without  male 
issue,  it  was  held  that  she  was  entitled 
to  her  husband's  whole  property  in 

{>reference  to  her  adopted  son  s  child- 
ess  widow.  Thuhoo  Baee  Bkide  y. 
Ruma  Baee  Bhide.  13th  Juty  1819. 
2  Borr.  446. — Elphinston  &  Komer. 

65.  But  the  daughter-in-law  sub- 
sequently adopting  a  son  without  the 
interference  of  her  mother-in-law, 
such  adopted  son  was  declared  to  be 
heir  to  nis  adoptive  grandfather's 
estate,  and  to  be  entitled  to  the  pos- 
session of  one-half  of  such  estate,  the 
mother-in-law  enjoying  the  produce 
of  the  other  half  during  her  life,  but 
without  power  of  disposal;  the  ma- 
nagement of  the  real  property,  as  re- 
gards gift,  sale,  or  mortgage,  resting 
with  the  daughter-in-law's  adopted 
son,  who,  after  her  death,  would  in- 
herit her  share.  Ramqjee  Huree 
Bhide  v.  Thukoo  Baee  Bhide.  15th 
Jan.  1824.  2  Borr.  443.— Romer, 
Sutherland,  and  Ironside. 

66.  If  a  son  die  in  the  lifetime  of 
his  father,  unmarried,  the  estate,  on 
the  father's  death,  will  go  to  the  fa- 
ther's widows ;  but  should  he  survive 
his  father,  it  will  on  his,  the  son's, 
death  go  first  to  his  mother  and  then 
to  his  paternal  grandmother,  to  the 
exclusion  of  any  widows  of  his  father, 
who  will  only  get  maintenance.  Sree 
Mootee  Jeomoney  Dossee  v.  Attaram 
Ghose.  10th  Dec.  1823.  Macn.Cons. 
H.  L.  64. 

67.  By  the  law  as  current  in  Ben- 
gal, property  devolving  on  a  widow 
at  her  husband's  death  cannot  be  in- 
herited under  any  circumstances  by 
a  widow  of  her  husband's  brother. 
Mt.  Jymunee  Dtbiah  v.  Ram  joy 
Chowdree.  6th  Jan.  1824.  3  S.'  D. 
A.  Rep.  289.  —  Leycester  &  Ha- 
I'ington. 

68.  One  of  two  widows  (one  child- 
less) of  a  deceased  Hindu,  succeed- 
ing to  the  estate  of  her  childless  son, 


who  had  inherited  the  property  from 
his  father,  and  dying,  the  estate  goes 
to  the  heirs  of  her  sou,  and  not  to  the 
childless  widow  of  his  &ther,  who  is 
only  entitled  to  maintenance.  Bhy- 
robee  Dossee  v.  Nubkissen  Bhoie. 
23d  Feb.  1836.  6  S.  D.  A.  Rep.  53. 
— Halhed. 

69.  A  Hindu  died  possessed  of  an 
ancestral  landed  estate,  leaving  two 
sons,  who,  subsequently  to  their  la- 
ther's death,  jointly  enjoyed  the  estate. 
One  of  them  died  leaving  a  widow, 
and  his  share  of  the  property  conse- 
quently devolved  on  the  surviving 
brother.  On  the  death  of  the  latter, 
without  children,  his  widow  succeeds 
him,  according  to  the  law  as  current 
in  Mithila'.  Mt.  Joraon  Koonumr  v. 
Chorvdree  I>oosht  JDomun  Singh  and 
others.  19th  April  1841.  7  S.  D. 
A.  Rep.  26.— D.  C.  Smyth. 

70.  By  the  law  as  current  in  the 
West,  the  daughter  of  a  son,  who  died 
before  his  father,  the  original  acquirer 
of  the  property  at  issue,  has  no  right 
to  such  property  during  the  lifetime  of 
the  widow  of  a  grandson  in  the  male 
line  of  such  original  acquirer.^  Mu 
Brijnudee  v.  Mt.  Pran  Piaree  and 
another.  27th  Dec.  1841.  7  S.  D. 
A.  Rep.  59. — Rattray  &  Tucker. 


(b)  Of  Widows  of  Sons,  ^c 

71.  A  Hindu  dies  leaving  fonr 
sons:  the  widows  of  the  first  and 
second  sons  lay  claim  to  the  estate ; 
the  fourth  son  had  been  adopted  into 
another  family,  and  succeeded  to  the 
estate  of  such  other  family;  and  the 
estate  was  accordingly  divided  into 
three  parts,  and  one-third  adjudged 
to  each  of  the  claimants :  the  remain- 
third,  the  share  of  the  third  son, 
survived  the  husbands  of  the 


m 
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claimants,  devolved  on  his  legal  heirs. 
Ranee  Bhumani  Diheh  and  another 


»  The  Court  stated  that  their  order  did 
not  touch  the  question  of  the  right  of  the 
son's  daughter,  on  the  death  ofthewidov 
of  the  original  acquirer,  should  she  then 
press  it 
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V.  Ranee  Sooruj  Munee.  12th  May 
1806.  1  S.  D.  A.  Rep.  136.  —  Ha- 
rington  &  Fombelle. 

72.  Ancestral  property  of  an  undi- 
vided family  having  descended  to  an 
adopted  son,  will  go,  on  his  death,  to 
his  widow;  and  the  widow  of  his 
adoptive  father  has  no  claim  to  share 
in  me  estate.  Vencata  Soobummal 
V  .Vencumnud.  Case  12  of  1818.  1 
Mad.  Dec.  210. — Scott  &  Greenway. 

73.  Where  the  heirs  of  a  Hindu 
w^ere  a  sou's  son,  two  daughters  of 
another  son,  and  the  widow  of  a  third 
son,  it  was  held  that  the  grandson 
takes  oue-third,  the  two  granddaugh- 
ters one-third  hetween  them,  and  the 
ifvidow  one-third.  Mai  Sham  Bui- 
luhh  V.  Prankishen  Ohose,  4th  July 
1820.    3  S.  D.  A.  Rep.  33.— Goad. 

74.  Semble,  If  a  son  die  before  his 
father,  the  fallier^s  wife  will  succeed 
on  his  death,  in  preference  to  the  son's 
widow ;  but  if  the  father  died  first, 
then  the  son's  wife  is  heiress  on  her 
husband's  death,  and  the  mother-in- 
law  gets  only  a  maintenance.^  Ram" 
koonnmr  v.  Ummur.  19th  June  1818. 
1  Borr.  415. — Elphinston,  Keate,  Sc 
Sutherland. 

75.  Semble,  The  Hindu  law  allows 
twelve  years  for  the  re-appearance  of 
a  man  missing  in  his  father's  lifetime. 
If,  three  or  four  years  after  his  dis- 
appearance, his  father  should  die,  his 
wife  is  not  immediately  entitled  to 
share  in  the  property  of  his  father,  the 
wife  of  the  son  not  inheriting  to  the 


1  Sir  F.  Macnaghten  has  a  parallel  case 
in  bis  Considerations  on  the  Hindu  Law,  p.l, 
bat  this  is  governed  by  the  law  as  current 
in  Bengal.  When  compared  with  the  doc- 
trines of  the  Mitacshara,  which  is  the  stand- 
ard of  law  at  Bombay,  his  work  will  be 
found  to  differ  in  many  points,  because 
founded  on  the  doctrines  of  the  Bengid 
schooL  It  must  be  remarked,  that  the  order 
of  inheritance  laid  down  therein  applies 
only  to  the  case  of  a  man  living  separated, 
and  dying  without  male  issue.  This  order 
of  inheritance  is  at  variance  with  that  of  the 
If  itacsbara,  but  the  principle  above  stated 
regulates  both  codes  equally. — ^Borr.  And 
see  Menu,  B.  ix.  v.  104.  Baya  Bh.  c  i.  18. 
26,  2A,  30.  c.  iii.  s.  i.  19.  Mit.  c.  i.  s.  iii.  1. 
2  Macn.  Princ.  H.  L.  104.  106. 


property  of  the  father-in-law;  but 
after  a  lapse  of  twelve  years,  if  no 
tidings  be  heard  of  her  husband,  and 
if  there  be  no  son,  grandson,  or  great- 
grandson,  she  may  claim  her  hus- 
band's share  of  his  father's  property.^ 
Mt.Ayabuttee  v.  Rajkishen  Sakoo. 
26th  April  1820.   3  S.  D.  A.  Rep.  28. 

76.  The  widow  of  a  son,  who  had 
died  in  the  lifetime  of  his  father,  is 
not  entitled  to  share  ^n  the  estate  of 
the  latter  on  his  death.  Rai  Sham 
BMubh  V.  Pran/iuhen  Ohose.  4th 
July  1820.  3  S.  D.  A.  Rep.  33.— 
Goad.  Mt  Himulta  Chowdrayn  v. 
Mu  Pudoo  Munee  Chowdrayn.  14th 
Feb.  1826.  4  S.  D.  A.  Rep.  19.— 
C.  Smith  &  Martin. 

77.  On  a  partition,  the  widow  of 
one  of  seven  sons,  who  died  after  his 
father,  was  declared  entitled  to  his 
share  as  his  heir  and  representative. 
Ismrchunder  Corformah  v.  Oovind- 
chund  Corformah.  Jan.  1823.  Macn. 
Cons.  H.  L.  74. 

78.  A  childless  widow  of  the 
younger  son  of  a  Hindii,  whose  hus- 
band died  in  the  lifetime  of  his  father 
and  elder  brother,  was  held  not  to  be 
entitled,  after  the  death  of  her  father- 
in-law,  her  husband's  elder  brother, 
and  his  widow,  to  share  in  her  father- 
in-law's  estate  with  the  daughters  of 
her  husband's  elder  brother.  But  if 
she  had  preferred  her  claim  after  the 
death  of  the  father  and  the  elder  son, 
when   his  widow  was  left  with  the 


2  In  this  case,  as  the  father  died  before 
his  son's  death  could  be  presumed,  his  son 
must  have  been  considered  entitled  to  in- 
herit, and,  through  him,  his  widow.  The 
case  was  not  decided  on  this  point,  but  on  a 
matter  of  fact.  If  the  father  had  outlived 
the  twelve  years  beyond  the  time  of  his  son's 
disappearance,  the  son's  widow  would  not 
have  oeen  entitled  to  inherit  her  husband's 
share,  which,  in  that  case,  would  have  gone 
to  the  next  heirs  of  her  late  husband.  A 
man  absenting  himself,  and  as  to  whom  no 
intelligence  arrives  of  his  existence  during 
twenty-four  years  (in  case  he  should  be  un- 
der fifty  years  of  age),  or  twelve  years  (in 
case  he  should  be  above  that  age),  is  to  be 
considered  dead.  His  wife  then  becomes  a 
widow,  his  property  is  inherited,  and  his 
Shrdd  performed.    Steele,  40. 
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daughters^  it  would  have  been  held 
good,  becaase  the  proprietj  of  the 
widows  of  a  younger  and  eider  bro- 
ther sharing  in  an  estate  is  admitted 
by  the  Shastra.  After  the  death  of 
the  elder  son's  widow,  no  such  claim 
having  been  made  during  her  lifetime, 
the  daughters  of  the  elder  son  neces- 
sarily innerit  their  motlher's  property, 
and  the  widow  of  the  younger  son 
retains  no  rigUt  to  share  in  the  estate 
derived  by  the  daughters  through 
their  parents  from  their  paternal 
grandfather  ML  Jetkee  and  others 
V.  Mt.  Sheo  Baee.  9th  Aug.  1823. 
2  Borr.  588. — Romer,  Suthenand^  & 
Ironside. 

79.  The  widow  of  a  member  of  an 
undivided  Hindu  family,  whose  hus- 
band died  without  issue  during  his 
father's  lifetime,  is  not  entitled  to  in- 
herit her  husband's  share  of  the  pro- 
perty. And  where  the  widow  of  a 
grandson,  who  had  died  before  his 
grandfather,  claimed  to  recover  pro- 
perty taken  possession  of  by  the  child- 
ren of  his  grandfather's  daughter,  her 
claim  was  disallowed,  with  costs. 
Ambawow  v.  Mutton  Kristna  and 
others.  Nov.  1837.  Sel.  Rep.  132. 
— Greenhill. 

80.  Grandsons  (sons  of  a  daughter) 
were  decided,  under  the  Vyava^ta  of 
the  law  officer,  not  to  succeed  to  the 
property  of  a  deceased  Hindii  during 
the  life  of  a  daughter-in-law  (widow 
of  a  son),  he  leaving  no  other  heirs.^ 
Muha  Luhmee  v.  The  Grandsons  of 
Kripashookul  19th  July  1817.  2 
Borr.  510. — Prendeigast  &  Suther- 
land. 

81.  Where  separation  has  taken 
place  between  two  brothers,  and  one 
of  them  dies,  leaving  his  son's  widow, 
but  no  children,  she  is  heiress  to  his 
separate  estate.  Juvehur  TUukchund 
V.  Phoolchund  Dhurmchund,  5th 
Feb.  1824.  2  Borr.  616.  —  Romer, 
Sutherland,  &  Ironside. 

82.  It  was  held  that  the  -widow  of 
a  sister's  son  (on  whom  the  estate  had 
devolved)  takes  the  estate,  to  the  ex- 

'  But  see  supra,  p.  307,  note  4. 


elusion  of  the  sister  herself.  Mam 
Jye  Oosain  and  others  v.  MU  Mam 
ManeeDibea.  31st  March  1825.  4 
S.  D.  A.  Rep.  47.— C.  Smith. 


(c)  To  Undivided  Propertif. 

83.  The  widow  of  a  Hindu  dying 
without  issue  takes  her  late  husband's 
share  of  an  undivided  estate  for  her 
life,  according  to  the  law  as  current 
in  Bengal.*  Srinauth  Serma  v.  Ma- 
dhahaunt.  24th  Nov.  1796.  1  S. 
D.  A.  Rep.  15.  —  Speke  &  Cowper. 
Bhyroochund  Mai  v.  Mussoomunee, 
18th  Sept.  1799.  1  Do.  27.— Speke 
&  Cowper.  Madhachum  Mai  v. 
Kishenchund  MaL  25th  Feb.  1801. 
1  Do.  33. — Speke.  Majbulubh  Bhoo- 
wyan  x,Mt,I)e.  14th  Aug.  1801. 
1  Do.  44. — Lumsden  &  Harington. 
Neelhaunt  Mai  v.  Munee  Chofcdrain. 
25th  June  1802.  1  Do.  58.  —  H. 
Colebrooke  &  Harington.  Madha^ 
munee  Dibeh  v.  Shamc?iunder  and 
anotlier.  27th  Sept.  1804.  lDo.85. 
— H.  Colebrooke  &  Harington.  Ma- 
nee  Bhuwani  Dtbeh  and  another  v. 
Manee  Sooruj  Munee.  12th  May 
1806.  1  Do.  135.  —  Harington  & 
Fombelle.  Kaleepershaud  Moy  and 
others  v.  Degumber  Moy?  28th  Maj 
1817.    2  Do.  237.— Ker  &  Oswald. 

84.  By  the  law  as  current  in  Be- 
nares, a  widow  is  not  entitled  to  share 
an  undivided  estate  with  her  late  hus- 
band's brethren,  and  is  only  entitled 
to  maintenance.^  Duljeet  Singh  r. 
Sheomunook  Sing.    7th  Sept.  1802. 


>  3  Coleb.  Dig.  478.  Daya  Bh.  c  xi.  t.  i. 
6,  7.  14.  43. 46,  and  notes.  1  Str.  H.  L.  121. 
2  Bo.  232,  233,  250.  297.  1  Maco.  Ftioc 
H.  L.  19.  Macn.  Cods.  H.  L.  5,  6.  9.  Serf 
aliter  according  to  the  doctrine  which  pre- 
vails in  Behar  and  some  other  schools,  by 
which  she  would  only  be  entitled  to  main- 
tenance.   Mit  c.  ii.  s.  i.  7. 19. 

3  In  adjudging  to  the  widow,  in  the  above 
case,  her  share  of  the  estate,  although  she 
was  not  an  original  plaintiff  in  the  cause, 
the  Courts  appear  to  tiaye  been  guided  bj 
the  nile  prescribed  in  Sec  13.  of  Beg.  III. 
of  1793. 

4  Mit  c.  ii.  s.  i.  39.  1  Macn.  Princ.  H. 
L.  20.    2  Do.  19,  note,  21.  23. 192. 
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1  S.  D.  A.  Rep.  39.— H.  Colebrooke 

6  HaringtOD. 

85.  By  the  law  as  current  in  the 
West^  a  widow  does  not  inherit  the 
property  of  her  husband,  when  held 
in  co-parcenary,  but  only  when  held 
in  severalty.  Nund  Koorvur  t.  To(h 
tee  Singh  and  another,  6th  Oct. 
1814.  4  S.  D.  A.  Rep.  330,  note.— 
H.  Colebrooke  &  Fomoelle. 

86.  By  the  law  as  current  in  Be- 
nares, a  childless  widow  is  not  entitled 
to  succeed  to  her  late  husband's  estate, 
which  dcYolved  entire  and  without 
partition  on  him  from  his  ancestors, 
to  the  exclusion  of  his  brothers.  Maja 
ShuTnshere  Mull  v.  Ranee  DUraj 
Konmur.  Slst  Jan.  1816.  2  S.  D. 
A.  Rep.  169.  —  Harington  &  Fom- 
belle. 

87.  By  the  law  as  current  in  Mi- 
thila,  a  childless  widow  does  not  suc- 
ceed to  undivided  property  if  her 
husband  left  brethren  him  surviving. 
Baboo  Runjeet  Sing  y.JBaboo  Ohhye 
Narain  Sing.  26th  July  1817.  2 
S.  D.  A.  Rep.  245.— Ker  &  Oswald. 
Mt.  3Iunoruthee  Konwur  v.  Raj 
jBunsee  Konwur  and  another.  1st 
Sept.  1842.  7  S.  D.  A.  Rep.  113.— 
Lee  Warner. 

88.  By  the  law  as  current  in  Mi- 
thila,  a  widow  is  only  entitled  to  main- 
tenance when  the  ancestral  estate  is 
held  in  joint  tenancy.  Pokhnarain  v. 
Mt.SeesphooL  5th  Nov.  1821.  3S. 
D.  A.  Rep.  114.— Goad  &  J.  Shake- 
spear.  Mt.LalcheeKoonwury.SlieO' 
penhad  Sing  and  others,  dth  April 
1841.  7  8.  D.  A.  Rep.  22.  —  Lee 
Warner  &  D.  C.  Smyth.  3ft.  Joraon 
Koonwur  v.  Chowdree  Doosht  Donun 
Singh  and  others.     19th  April  1841. 

7  S.  D.  A.  Rep.  26.— D.  Q.  Smyth. 

89.  Two  brothers  living  undivided, 
and  dying,  the  one  leaving  a  widow, 
and  the  other  a  widow  and  a  son,  the 
widow  of  his  uncle  has  no  claim ; 
but  otherwise,  if  separation  had  taken 
place,  when  she  would  have  become 
entitled  to  her  husband's  share  at  his 
death ;  nor  could  her  title  have  been 
barred  by  any  will  of  the  uncle  in  fa- 
vour of  his  nephew.     Mt,  Ooolab  v. 


Mt.Pltool.   9th  Sept.  1816.    1  Borr. 
154. — Nepean,  Brown,  &  Elphinston. 

90.  A  childless  Hindu  widow  will 
not  succeed  to  her  husband's  share  of 
undivided  property  if  he  leave  any 
brothers  him  surviving.  Govinddas 
Dhoolubdftas  v.  Muha  Imk^humee. 
25th  Aug.  1819.  1  Borr.  241.— Ne- 
pean, Prendergast,  &  Warden. 

91.  Where  the  widow  and  daugh- 
ters of  a  deceased  Hind6  claimed 
against  his  half  brothers  for  his  share 
of  the  family  estate,  suing  for  a  part 
only  of  such  share,  the  claim  was 
disallowed,  and  the  half  brothers  de- 
clared to  be  the  proper  heirs,  as  no 
separation  had  taken  place.  Man- 
hoonwur  v.  Bhvgoo.  5th  March 
1822.     2  Borr.  139.— Ironside. 

92.  A  widow  is  not  competent  to 
claim  a  share  in  undivided  ancestral 
property ;  nor  can  she  be  considered 
as  a  co-parcener  of  the  estate :  and 
since  she  is  not  a  co-parcener,  she  is 
not  vested  with  the  same  rights  as  the 
other  co-parceners.  Vencata  Soobuvi'- 
mal  V.  Vencummal.  Case  12  of  1818. 
1  Mad.  Dec.  210. — Scott  &  Greenlaw. 

93.  Ancestral  property  of  an  undi- 
vided family  having  descended  to  an 
adopted  son,  on  his  death  is  inherited 
by  nig  widow,  and  the  widow  of  his 
adoptive  father  has  no  claim  to  share 
in  the  estate.     lb. 

94.  A  widow  has  no  right  to  re- 
ceive a  share  of  undivided  real  pro- 
perty. Gun  Joshee  Malhoondhur  v. 
Sugoona  Baee.  22d  Feb.  1823.  2 
Borr.  401. — Romer,  Sutherland,  & 
Ironside. 

95.  By  the  law  prevalent  in  the 
Madras  territories,  the  widow  of  an 
undivided  brother  has  no  right  to  her 
husband's  property,  if  he  should  leave 
a  brother  him  surviving,  the  brother 
and  not  the  widow  taking  the  inheri- 
tance. Rungamah  v.  Atchummah.^ 
Case  11  of  1827.     1  Mad.  Dec.  621. 

96.  It  was  held,  that  by  the  death 
without  issue  of  one  of  an  undivided 
family  during  the  lifetime  of  others. 


1  This  decree  is  dow  in  appeal  before  the 
Judicial  Committee  of  the  Privy  Cooncil. 
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his  share  of  the  undivided  inheritance 
reverts  to  his  father,  or  his  direct 
heirs,  and  not  to  his  widow.^  Amba^ 
mow  V.  Mutton  Kristna  and  others, 
Nov.  1837.  Sel.  Rep.  13e.~Green- 
hiil. 


(d)  To  Separate  Property* 

97.  Where  partition  is  made  be- 
tween brothers  ^f  an  undivided  estate, 
the  widow  of  any  brother  is  entitled 
to  his  share.^  Bhyroochund  Rai  v. 
Mussoamunee.  18th  Sept  1799.  1 
S.  D.  A.  Rep.  27. — Speke  &  Cowper. 
Neelkaunt  Rai  y.Munee  Chowdrain, 
25th  June  1802.  1  8.  D.  A.  Rep.  58. 
— H.  Colebrooke  &  Harington.  JBa- 
nee  Bhuwani  Bibeh  and  another  v. 
Ranee  Sooruj  Munee.  12th  May 
1806.  1  S.  b.  A.  Rep.  135.  — Ha- 
rington &  Fombelle. 

98.  If  two  brothers  be  disunited, 
and  one  of  them  die,  leaving  a  widow, 
but  no  children,  the  property  of  the 
deceased  goes  to  the  widow.^  Mt. 
Ooolah  V.  Mt.  PJiool.  9th  Sept. 
1816.  1  Borr.  154.— Sir  E.  Nepean, 
Brown,  &  Elphinston.  Govindda^ 
JDhoolubhdas  v.  Mulia  Luhshumee, 
25th  Aug.  1819.  1  Borr.  241.— Sir 
E.  Nepean,  Prendergast,  &  Warden. 

99.  The  childless  widow  of  a  Hin- 
dd,  being  a  separated  brother,  b 
heiress  to  his  own  estate,  but  has  no 
right  to  a  share  of  the  estates  of  his 
brothers  dying  after  him ;  and  where, 
of  three  brothers,  one  died  leaving  a 
childless  widow,  another  leaving  two 
sons,  and  the  third  not  leaving  either 
a  wife  or  children,  the  widow  was 
held  to  be  entitled  to  her  husband's 
property,  obtained,  whether  real  or 
personal,  because  he  had  separated 
from  his  brothers ;  but  the  real  and 
personal  property  of  the  brother  who 
died  without  wife  or  issue  devolved 
on  the  sons  of  the  third  brother,  be- 


1  Mit  c.  ii.  s.  i.  8.  39. 

2  Mit.  c.  ii.  s.  i.  8.  30. 39.  Daya  Bh.  c.  xi. 
s.  i.  6. 19,  20.  3  Coleb.  Big.  458.  478.  483. 
I  Str.  H.  L.  134.  234.  2  Do.  233.  250.  1 
Macn.  Princ.  H.  L.  19.    2  Do.  19. 

^  Mit.  c.  ii.  s.  i.  30. 


cause  the  widow  was  childless,  and 
because  the  sons  of  a  brother  are  de- 
clared to  be  heirs  (on  failure  of  the 
wife,  daughter,  her  son,  parents,  or  a 
brother)  of  a  man  dying  separated 
without  male  issue.  PranAunhur 
and  another  v,  Prankoonnmr.  15th 
Sept.  1819.  1  Borr.  427.— Romer  ^ 
Sutherland. 

100.  According  to  the  law  as  cur- 
rent in  Agra,  a  childless  widow  after 
her  husbsmd's  death  will  succeed  to 
the  moiety  of  a  village  granted  to  him 
and  his  brother  by  the  Rdjah  of  the 
country,  on  a  rent-free  tenure,  as  par- 
tition will  be  presumed  from  the  cir- 
cumstance that  each  brother  had  pos- 
session of  a  moiety  of  the  village ; 
and  of  property  which  fidls  to  a  hus- 
band on  partition  his  widow  is  his 
first  heir.  She  has,  however,  only  a 
life  estate,  and  cannot  alienate  it. 
After  her  death  it  will  go  to  her  hus- 
band's heirs.  Than  Sing  and  another 
V.  Mt  Jeetoo.  2d  Dec.  1819.  2  S. 
D.  A.  Rep.  320.— Fendall  &  Goed. 

101.  The  widow  of  a  son  succeeds 
to  her  fathei^in-law's  separate  pro- 
perty to  the  exclusion  oi  the  latter^s 
brother.  Juvehur  Tiluhchund  t. 
Phoolchund  Dhurmchund,  5th  Feb. 
1824.  2  Borr.  616.— Romer,  Suther- 
land, &  Ironside. 

102.  By  the  law  as  current  in  Be- 
har,  the  nandson  of  a  paternal  uncle 
is  excluded  by  the  widow  of  a  bro- 
ther's son,  if  the  family  were  divided. 
Mt,  Deepoo  v.  Gowreeshunker,  23d 
Feb.  1824.  3  S.  D.  A.  Rep.  310.— 
Ahmuty. 

103.  Where  A  claimed  possesston 
of  a  certain  village  Tas  undivided 
property  descending  to  nim),  held  by 
B  under  a  grant  from  the  PStkfvd 
for  a  certain  time;  it  appearing  on 
evidence  that  the  property  was  di- 
vided, that  B  was  entitled  to  half  the 
village  as  widow  of  her  deceased  hus- 
band, who  inherited  an  equal  share 
with  A  of  the  divided  property  of 
their  common  ancestor,  and  that  the 
whole  village  had  been  granted  to  her 
in  compensation  for  loss  sustained  by 
her  from  -A's  previously  excluding 
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her  from  the  property;  the  Court 
held  that  B  was  entitled  to  half  of 
the  income  of  the  village.  With  re- 
gard to  the  exclusive  possession  by 
By  in  consequence  of  the  exclusive 
possession  held  before  by  A^  it  was 
directed  that  A  should  account  for  the 
produce  during  his  possession,  and 
JB  for  that  during  her's,  and  that  a  ba> 
]ance  should  be  struck.  Failing  such 
adjustment,  A  might,  in  order  to  set 
his  share,  file  an  action  to  compel  a 
settlement;  but  until  either  one  or 
other  course  was  pursued,  the  whole 
village  was  decreed  to  remain  in  the 
possession  of  B  for  the  same  period 
that  exclusive  possession  was  held  by 
A.  Muvee  Bhudr  Skeo  Bhudr  v. 
BoopshunJier  Shunkerjee,  13th  May 
1824.  2  Borr.  656.— Romer,  Suther- 
land, k.  Ironside. 

104.  If  an  adopted  son  renounce 
his  share  in  the  estate  of  his  adoptive 
father,  and  should  such  share  be  part 
of  a  divided  heritage,  the  widow  of 
the  adoptor  will  succeed  to  it.    lb. 

105.  By  the  law  as  current  in  Mi- 
thila,  where  there  are  no  sons,  a  wi- 
dow inherits,  during  her  life,  property 
which  belonged  solely  to  her  hus- 
band ;  but  without  the  power  of  alien- 
ating it  Mt  Lalchee  Koonwur  v. 
Sheopershad  Sing  and  others.  5th 
Apnl  1841.  7  S.  D.  A.  Rep.  22.— 
Lee  Warner  &  D.  C.  Smytn.  Mt. 
Joraan  Koonwur  v.  ChowdreeBoosht 
Bomun  Singh  and  others.  19th 
April  1841.  7  S.  D.  A.  Rep.  26.— 
D.  C.  Smyth. 

106.  By  the  law  as  current  in  the 
West,  a  widow  succeeds  to  the  inhe- 
ritance  of  her  husband,  living  sepa- 
rated from  his  ancestral  family,  in 
default  of  sons,  grandsons,  and  great- 
grandsons.  Maj  Koomar  Bissessur 
iComar  Sing  v.  Mt.  Sookh  Nundun 
Koor.  9th  April  1842.  7  8.D.A. 
Rep.  87.  2  Sev.  Cases,  69.— Dick 
&  Shaw. 


a  widow,  provided  such  daughter  be 
mother  of  a  son,  or  likely  to  become 
so.^  Ghidadhur  Serma  v.  Ajodhea- 
ram  Chowdry.  30th  Oct.  1794.  1 
S.  D.  A.  Rep.6.— Sir  J.  Shore,  Speke, 
&  Cowper. 

108.  Daughters,  having  male  issue 
living  at  the  decease  of  their  father's 
widow,  were  held  to  be  entitled  to 
equal  shares  of  their  late  father's 
estate.  Mt.  Bijya  ^Dibeh  v.  Mt. 
Unpooma  THbeh.  26th  Sept.  1806. 
1 S.  D.  A.  Rep.  162.— H.  Colebrooke 
&c  Harington. 

109.  A  Hindu  dies,  leaving  a  mar- 
ried daughter  and  a  nephew,  the 
daughter  succeeds  to  his  property  ' ; 
but  on  her  death  without  issue  it  will 
go  away  from  her  husband,  and  de- 
scend to  the  nephew.^  Ramjoy  See 
V.  Tarrachtmd.  12th  June  1816. 
East's  Notes,  Case  33. 

110.  But  otherwise,  if  the  daugh- 
ter bear  a  son.^    lb. 

111.  According  to  the  law  as  cur- 
rent in  Bengal,  on  the  death  of  a 
widow  who  had  claimed  her  husband's 
property,  her  daughter  will  inherit, 
to  the  exclusion  of  ner  husband's  bro- 
ther, if  the  daughter  have,  or  be  likely 
to  have,  male  issue  ^;  and  on  her 
death  without  male  issue  the  pro- 
perty goes  to  her  father's  brother  in 
preference  to  her  husband.^  Maj 
Chunder  Bos  v,  Mt.  Bhunmunee. 
24th  May  1824.  3  S.  D.  A.  Rep. 
361.— Ahmutv. 


6.  Of  Baughtersy  their  Sons,  S^c. 

107.  A  daughter  will  inherit  to  her 
father  leaving  neither  male  issue  nor 


*  Menu,  B.  ix.  ▼.  130.  Mit  c.  ii.  s.  i.  2. 
s.  iL  2.  6.  Daya  Bh.  c.  xi.  s.  it  3.  3  Coleb. 
Dig.  186.  457.  491.  697.  1  Macn.  Princ.  H. 
L.  21.  23.  1  Str.  H.  L.  137, 138.  2  Do.  236. 
Mayuclia,  c.  iv.  s.  viii.  Steele,  70.  Daya 
Cr.  San.  c.  i.  s.  iii.  4. 

'^  3  Coleb.  Dig.  490.     Daya  Cr.  Sao.  c.  i. 

S.  111.  I. 

3  1  Macn.  Princ.  H.  L.  22.  Daya  Bh.  c.  xi. 
s.  ii.30.  3  Coleb.  Dig.  494. 497.  IStr.H.L. 
139.    Daya  Cr.  San.  c.  i.  s.  iii.  3. 

«  3  Coleb.  Dig.  498. 

s  According  to  the  law  of  Benares,  an 
undivided  brother's  female  heirs  are  ex- 
cluded by  his  male  co-parceners.  Mit.  c.  ii. 
8.  i.  8.  39.  2  Macn.  Princ.  H.  L.  47.  And 
see  Steele,  233. ;  and  App.  A.  56. ;  where, 
by  the  customs  of  certain  Casts,  a  daughter 
is  excluded  by  brothers. 

6  2  Macn.  Princ.  H.  L.  57. 
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112.  A  claim  by  a  woman  to  in- 
herit certain  property  as  heiress  to  her 
father  and  brotners  was  held  to  be 
barred  by  her  mother  having  outlived 
her  brothers,  and  by  her  not  having 
had  a  son  alive  at  the  time  of  their 
decease ' ;  and  also  by  her  last  sur-' 
viving  brother  having,  previous  to 
his  death,  executed  a  aeed  of  giflt  in 
favour  of  the  male  heir.  Ram  Mu" 
nee  Chowdrai/h  v.  Hamilta  Chow- 
drayn.  6th  Jan.  1835.'  6  S.  D.  A. 
Rep.  3.— Robertson. 

113.  A  daughter  takes  no  share  of 
the  inheritance  where  there  are  bro- 
thers livine  at  the  time  of  the  father's 
death.  Yachereddy  Chinna  SaS' 
sapa  and  others  v.  Yachereddy  Oonh 
dapa.  4th  Dec.  1835.  3  P.  C. 
Cases,  Case  5. 

114.  Among  the  Jumboo  Brah- 
mans,  a  daughter  of  a  man  leaving 
no  male  issue  succeeds  to  the  pro- 
perty of  her  father,  whether  divided 
or  undivided,  and  her  daughter  suc- 
ceeds to  her.'  Dessaees  Surreeshun- 
hur  and  Moopshunkur  y.BaeesManr 
koovur  and  Umba.  6th  Sept.  1838. 
Sel.  Rep.  122.  --  Gibeme,  Pyne,  & 
Greenhill. 

115.  An  adoption  having  been  set 
aside,  the  estate  was  adjudged  to  the 
collateral  heirs  of  the  last  male  pro- 
prietor;  viz.  to  six  sons  of  the  daugh- 
ters of  the  grandfather  of  the  deceas- 
ed '  (four  of  whom  were  bom  prior, 
and  two  subsequently  to  his  death)  in 
equal  shares ;  with  reservation  of  the 
rights  of  any  other  sons  or  daughters 
of  such  daughters  who  might  be  bom 
after  the  decree.  Mt  Solukhna  v. 
Ramdolal  Pande  and  others,  27th 
May  1811.  1  S.  D.  A.  Rep.  324.— 
Harington. 

116.  The  son  of  an  adoptdS  son 


dying  without  issue,  the  estate,  aiW 
his  widow's  death,  should  he  leave 
one,  will  go  to  the  sons  of  the  daugh- 
ters of  his  adoptive  grandfitther,  in 
the  event  of  the  latter  not  having  left 
male  issue.  Baboo  Oummrdharee 
Singh  v.  Kulahul  Sing  and  others. 
19th  Jan.  1825.  4  S.  D.  A.  Rep.  9. 
— C.  Smith. 

117.  Propertyinherited  by  a  daugh- 
ter goes,  at  her  death,  to  her  son  or 
grandson,  to  the  exclusion  of  her  sis- 
ter and  sister's  son.^  Mt  B^ia  IHbia 
V.  Mu  Unnapoorali  Bibia.  19th 
April  1820.  3  S.  D.  A.  Rep.  26.— 
C.  Smith. 

118.  It  was  held  that  the  sons  of 
a  daughter  of  a  Hindu  deceased  are 
entitled  to  his  estate,  in  preference  to 
the  grandsons,  by  lineal  descent  in 
the  male  line,  of  his  full  brother.^ 
Jug  Mohun  Mokerjee  and  another 
V.  Punchanund  Chatterjee  and  ano^ 
ther.  27th  June  1825.  4  S.  D.  A. 
Rep.  67.— C.  Smith  &  Scaly. 

119.  The  author  of  the  Viv&da 
Chintdmani,  a  Mithila  work,  has 
omitted  the  daughter's  son  from  the 
series  of  heirs ;  but  according  to  other 
authorities,  including  Mithila  legal 
writers,  the  right  of  a  daughter's  s<hi, 
next  to  a  daughter,  is  declared.  In 
a  claim  by  a  daughter's  son,  the  Court 
held  that  such  daughter's  son  is  heir, 
disregarding  his  omission  in  the  said 
work ;  and  thus  ruling  that  the  posi-^ 
tion  in  the  Ddya  Crama  Sangraha, 
that  a  daughter's  son,  according  to 
the  Mithila  writers,  is  not  heir,  is  er- 
roneous.^   Surja  Kumari  v.  Gandhi 


»  3  Coleb.  Dig.  502. 

2  But  this  is  merely  by  custom  :  the  right 
of  the  daughter's  daughter  is  not  acknow- 
ledged, though  some  authority  may  be  found 
for  it.  1  Str.  H.  L.  139.  Macn.  Ck>n8.  H. 
L.  6,  7.    2  Macn.  Princ.  II.  L.  88,  note. 

3  Menu,  B.  ix.  v.  136.  Day  a  Bh.  c.  xi.  s. 
ii.  25.  3  Coleb.  Dig.  498.  2  Macn.  Princ. 
H.  L.  186. 


4  Menu,  B.  ix.  ▼.  132.  1  Macn.  Princ.  H. 
L.  24.  2  Do.  186.  Steele,  70.  IMiya  Cr. 
San.  c.  i.  s.  iv.  1. 

6  2  Macn.  Princ.  H.  L.  50. 

«  Sir  W.  H.  Macnaghten  (1  Princ.  H.  L. 
23.)  states,  that  "the  right  of  daughters'  sons 
is  Bot  recognized  in  the  Mithila  school  ;** 
but  it  seems  that  he  adopted  this  position 
without  sufficient  investigation  of  the  sub> 
ject  A  popular  rumour  is  said  to  exist  in 
Mithila,  that  Vachaspati  Miar,  the  author 
of  the  Chintamani,  was  dissatisfied  with  his 
own  daughter's  son,  his  presumptiTe  heir. 
In  a  Madras  case,  several  witnesses  of  the 
plaintiff  (who  was  an  inhabitant  of  Malabar 
on  the  western  coast)  agreed  in  deposing^ 
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rap  Sing  and  otfiers.  23d  Feb.  1837. 
6  S.  D.  A.  Rep.  142.-.Rattray  & 
Money.    " 

120.  A  son's  daughter's  son  was 
held  to  inherit  in  preference  to  a 
daughter's  son.^  Phoolchund  Soor- 
chund  V.  Umurckund  Jogeedas,  12th 
April  1814.  1  Borr.  401,— Crow  & 
PrendergBSt. 

121.  The  brother's  dauo^hter's  son, 
and  the  CTandson  of  a  daughter's  son, 
cannot  inherit,  even  though  there 
should  be  no  other  heirs.^  Ilias 
Coonwur  v.  Agund  Mai,  24th  Mav 
1820.  3  S.  D.  A.  Rep.  37.— Fen- 
dall  &  Goad. 

122.  According  to  the  law  as  cur- 


that  according  to  the  usages  of  his  Cast — 
the  Cast  not,  however,  being  mentioned — 
adoption  is  necessary  to  constitute  the  sons 
of  daughters  lawful  heirs  on  failure  of  sons. 
Afum.  Case  10  of  1817.  1  Mad.  Dec.  157. 
— Scott,  Greenway,  &  Og^lvie. 

'  The  validity  of  this  decision  depends 
entirely  on  the  point,  whether  the  grand- 
father died  before  or  after  his  son ;  for  in 
the  latter  case,  the  daughter,  and  conse- 
qaently  her  son,  would  inherit  before  the 
son's  daughter  or  her  son. 

*  A  brother's  daughter's  son  is  a  Sapinda, 
bat  not  a  Sagotra,  of  his  grandfather  and 
oncle,  and  consequently  cannot  inherit  This 
description  of  persons  are  not  considered 
SapinkoM  generally,  but  only  by  Madhuoa- 
eharjya,  in  his  commentary  on  the  Purasura 
MadhuTa,  a  treatise  current  in  Benares.  It 
is  universally  admitted,  however,  that  they 
are  nti^Sapindaa  for  the  purpose  of  inherit- 
^ce,  and  that  they  do  not  rank  even  among 
the  most  remote  description  of  heirs,  as  in 
the  following  text  of  Bauddyana,  in  Cole- 
brooke's  Digest;  "The  paternal  great- 
grandfalher  and  grandfather,  the  father, 
the  man  himself,  his  uterine  brother  by  a 
woman  of  equal  class  with  iht  father,  his 
son,  his  son's  son,  and  the  son  of  that  grand- 
son, all  tiiese  partaking  of  undivided  obla- 
tioost  sages  pronounce  SapindaSj  or  near 
kinsmen,  allied  by  funeral  cakes ;  those  who 
share  divided  oblations  they  call  SaculyaSt 
or  distant  kinsman,  allied  by  family ;  male 
isaue  by  males  being  left,  the  estate  of  the 
fiither  surely  must  go  to  them.  On  failure 
of  SapiniUu,  the  spiritual  teacher,  the  pu- 
pil, or  the  priest  usually  employed  at  sacri- 
fices, shall  take  the  estate:  on  failure  of 
them,  the  King." — Macn.  TercdlaTicdra^ 
however,  expressly  states  the  right  of  the 
brother's  daughter's  son  to  inherit  in  de- 
faalt  of  the  father's  daughter's  son. — Daya 
Cr.  San.  c  i.  s.  x.  *2. 

Voul. 


rent  in  the  West,  the  daughter  of  a 
son  dying  in  the  lifetime  of  his  father, 
the  original  acquirer  of  the  property 
at  issue,  has  no  nght  during  the  life 
of  the  widow  of  a  grandson,  in  the 
male  line,  of  such  original  acquirer. 
Mt.  BrijnuUee  v.  Mt,  Pran  Piaree 
and  another,  ,27th  Dec.  1841.  7  S. 
D.  A.  Rep.  69. — Rattray  &  Tucker. 
122  a.  QwBrey  as  t^  the  nature  of 
the  estate  vested  in  a  Hindi!  female 
entitled  to  succeed  to  land  upon  the 
death  of  her  father  ?  Doe  dem.  CoUy 
Doss  Base  y.'Dehnarain  Koherauj 
and  anothet\  30th  Oct.  1843.  1 
Fulton,  329. 


6.  Of  Parents.^ 

123.  A  Hindd  dies,  leaving  a  mar- 
ried daughter  and  a  nephew:  the 
daughter  succeeds  to  his  property; 
and  if  she  bear  a  son  he  excludes  the 
nephew ;  and  on  the  death  of  such  son 
the  father^  (i.e.  the  husband  of  the 
daughter)  succeeds.  Ramjoy  See  v. 
Tarrachund.  12thJunel8i6.  East's 
Notes.    Case  53. 

124.  Held,  that  the  father  of  a  do- 
nee under  a  Krishnarpan  inherits  the 
property,  to  the  exclusion  of  the  fa- 
mily of  the  donor.  Kaseeram  Kri- 
param  v.  Mt  Ichha.  24th  July 
1823.  2  Borr.  502.— Romer,  Suth- 
erland, &  Ironside. 

125.  The  mother  succeeds  to  her 
son,  leaving  no  widow,  nor  issue  male 
or  female.^   Oudadhur  Serma  v.  AJO' 


^  For  the  succession  of  parents,  by  the 
custom  of  various  Casts,  see  bteele,  233,  and 
App.  A.  57. 

^  Daya  Bh.  c.  xi.  s.  i.  5.  s.  iii.  1.  3  Coleb. 
Dig.  186.  489. 

^  Nor*  father.  According  to  the  law  of 
Bengal,  the  title  of  the  father  to  the  inhe- 
ritance prevails  over  that  of  the  mo- 
ther :  the  majority  of  writers  of  eminence 
adhere  to  the  same  doctrine.  Daya  Bh.  c. 
n.  s.  i.  5.  s.  iii.  s.  iv.  3  Coleb.  Dig.  186. 
505.  1  Macn.  Princ.  H.  L.  25.  2  Do.  54. 
May.  c.  iv.  s.  viii.  14,  15.  Daya  Cr.  San. 
c.  i.  s.  T.  1.  8.  vi.  1.  The  Mitacshara,  how- 
ever, upholds  the  succession  of  the  mother 
before  the  father.  Mit.  c.  ii.  s.  iii.  1 — 5,  and 
note.  See  also  3  Coleb.  Dig.  504,  505. ;  and 
1  Str.  H.  L.  141.    Steele,  70. 
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dhearam  Chorvdry.  30th  Oct.  1794. 
1  S-  D.  A.  Rep.  6.— Sir  J.  ShcJre, 
Speke,  &  Cowper. 

126.  In  a  case  of  partition,  a  widow 
was  held  to  be  entitled  to  two  shares; 
one  in  her  own  right,  and  another  as 
heir  to  her  son,  who  had  died  child- 
less aAer  his  father.^^  Isserchunder 
Corformah  t.  Oovindchunder   Cor- 

formah  and  others,  Nov.  1812.  Jan. 
1813.  Cited  ^n  East's  Notes,  Case 
124.     Macn.  Cons.  H.  L.  74. 

127.  The  mother  succeeds  in  pre- 
ference to  the  sister,  in  default  of  sons, 
widow,  and  daughter.*  The  mother 
thus  inheriting  to  the  son,  the  inherit- 
ance will  descend  after  her  death  to 
his,  and  not  to  her,  particular  heirs ; 
and  she  cannot  alien,  during  her  life, 
to  their  prejudice.*  Doe  dem.  Ra- 
masamy  Moodeliar  v.  Vallatah,  2d 
Aug.  1813.    2  8tr.211. 

128.  In  the  case  of  a  son  surviving 
his  father,  the  estate  will  vest  in  him ; 
and  on  his  death,  being  an  infant,  and 
unmarried,  the  estate  will  go  to  his 
mother :  but  if  his  mother  should 
have  died  before  him,  the  estate  shall 
not  go  to  another  wife  of  his  father ; 
although,  if  the  son  had  died  in  the 
lifetime  of  the  father,  the  latter's 
estate  would  have  gone  to  his  widows. 
Sree  Motee  Jeomony  JDossee  v.  Atta- 
ram  Ghose.  lOlh  Dec.  1823.  Macn. 
Cons.  H.  L.  64. 

129.  The  grandmother  (father's 
mother)  is  the  heir  of  an  unmarried 
infant  male,  whose  own  mother  is 
dead  *,  in  preference  to  any  other  wife 
of  his  father.  Her  daughters-in-law 
(the  father's  widows)  are  entitled  to 
maintenance.     Ih. 

130.  The  right  which  a  Hindu 
mother  has  in  property  inherited  from 
Rer  son  is  the  same  as  that  which  a 
widow  has  in  property  inherited  from 
her  husband;  and  where  a  mother 
inherits  from  her  son,  the  estate  goes, 


I  DayaBh.c.xi.8.iv.    3  Coleb.  Dig.  489. 
502. 
•-«  3  Celeb.  Dig.  476. 
>  3  Coleb,  Dig.  505. 
^  Menu,  B.  ix.  V.  217. 


on  her  death,  not  to  her  own  heirs, 
but  to  the  nearest  heir  of  her  deceased 
son.*  Ml  Bijya  Dibeh  v.  Mt  Un- 
pooma  Dibeh.  26th  Sept  1806.  1 
S.  D.  A.  Rep.  ie2.— H.  Colebrooke  & 
Fombelle.  Nufur  Mitr  and  another 
V.  Ram  Koomar  Chuttoorjya  and 
others.  26th  May  1828.  4  S.  D. 
A.  Rep.  310.— Rattray. 

131.  The  mother  of  a  deceased 
Brahman,  who  left  a  widow,  has  no 
interest  in  his  property,  nor  can  she 
derive  any  from  any  a^eement  with 
the  widow  to  divide  it.  Mt.  Joy^ 
munnee  Dihia  and  another  v.  Faheer 
Chundur  Chukurbutty.  25th  March 
1829.  4  S.  D.  A.  Rep.  337.— Turn- 
bull. 

132.  A  Hindu  died,  leaving  two 
widows,  a  son  by  one  of  them,  and 
the  son  of  a  paternal  uncle.  The  son 
succeeds  to  his  entire  estate.  On  the 
son's  death,  his  mother  succeeds  to  a 
life  interest  in  the  property ;  and  on 
her  death  it  goes  to  the  heirs  of  the 
son,  viz.  the  son  of  the  paternal  uncle, 
the  stepmother  being  only  entitled  to 
maintenance.  Bhyrobee  Dossee  ▼. 
Nubkissen  Bhose.  23d  Feb.  1836. 
6  S.  D.  A.  Rep.  53.— Halhed. 

133.  By  the  law  as  current  in  Ben- 
gal, the  mother  succeeds  in  default 
of  son,  grandson,  and  great-grandson, 
in  the  male  line,  wife,  daughter,  daugh- 
ter's son,  and  father.^  The  mother 
thus  inheriting  has  no  power  to  alien- 
ate ancestral  property.  Hendutta 
Dehea  v.  Ooluch  Chunder  Gowayn 
and  another.  1st  July  1842.  7  S. 
D.  A.  Rep.  108. — Reid  &  Barlow. 

134.  And  on  the  mother's  death 
the  property  will  devolve  on  the 
heirs  of  her  son.     Ih. 

135.  Suit  for  a  Zaminddri  in  Orissa 
by  the  father's  sister  against  the  step, 
mother  of  the  late  zizminddr,  who 
left  no  issue,  having  died  unmarried. 
At  his  death  there  were  living,  besides 


^  Daya  Bh.  c.  xi.  s.  i.  60.  s.  iv.  7,  note.  1 
Macn.  Princ  H.  L.  25.  1  Str.  H.  L.  144. 
Macn.  C«is.  H.  L.  7. 

6  Bay  a  Bb.  c.  xi  a.  i.  5.  2  Macn.  Priuc 
H.  L.  61. 
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the  plaintiff  and  defendant,  a  third  I  Narainee  JDibeh  v.  Hirkiskor  Rat. 
wife  of  the  gi-andfather,  with  her  two  24th  Dec.   1801.     1  S.  D.  A.  Rep. 


daughters,  half-sisters  of  the  father. 
One  of  these  afterwards  was  married, 
and  produced  a  son  during  the  suit. 
The  Sudder  Dewanny  Adawlut  ad- 
judged, under  an  opinion  given  hy 
their  Pandits,  that,  at  the  Zaminddr's 
death,  the  estate  vested  in  the  defen- 
dant as  heir ;  and  having  once  vested, 
could  not  be  devested  by  the  subse- 
quent birth  of  male  issue  to  other  fe- 
male relations.^  Sed  qtum^e.  Bishevi- 
pirea  Munee  v.  Ranee  Sooffunda. 
25th  Sept  1801.  1  S.  D.  A.  Rep. 
37. — Lumsden  &  Harington. 

136.  Held,  that  according  to  the 
law  as  current  in  Bengal,  a  stepmo- 
ther does  not  inherit  to  her  stepson.^ 


39. — Lumsden  &  Harington.  Lakhi 
Priya  v.  Bhairab  Chandra  Chau- 
dhari,  29th  Aug.  1833.  5  S.  D.  A. 
Rep.  315. — Walpole.  Bhyrobee  JDos- 
see  V.  Nubhi^sen  Bhose,  23d  Feb. 
1836.  6  S.  D.  A.  Rep.  53.— Hal- 
hed. 


*  The  opiDion  delivered  by  the  Pandits  in 

this  case  must  have  been  founded  on  a  notion 

that  the  authorities  of  the  law  prevailing  in 

Orissa  are  not  those  that  are  received  in 

Bengal,  but  in  the  Dakhin  ;  for  in  a  law 

opinion  delivered  by  the  same  Pandits  in 

the  same  year  (Narainee  Dibeh  v.  HirkisJior 

Rat,   1  S.  D.  A.  Rep.  39.)  they  take  this 

distiiiction,  declaring  that,  according  to  the 

books  current  in  Bengal,  the  stepmother 

does  not  inherit,  but  the  natural  mother 

only ;  and  according  to  the  books  of  the 

Dakhin  (as  the  Mitacshara,  &c.),  the  single 

word  "  mother  "  (rndtd)  is  interpreted  both 

"  mother  "  and  "  stepmother."    But  as  the 

aaiborities  followed  in  Orissa  are  the  same 

with  thofie  of  Bengal,  the  grounds  of  the 

Pandit's  opinion  appear  to  be  incorrect 

Nor  do  the  books  to  which  the  Pandits 
refer  (viz.  the  Mitacshara,  &c.)  allow  that 
latitude  of  interpretation,  when  expressly 
treating  of  the  succession  of  parents  to  their 
children,  but  in  other  places  the  question 
is  different    From  the  text  of  the  Mitac- 
shara, and  the  argument  on  which  the  au- 
thor prefers  the  mother  before  the  father 
as  successor  to  her  son,  it  is  apparent  that 
he  meant  the  natural  mother,  and  not  the 
stepmother  (Mit.  c.  ii.  s.  iii.  32.  51.) ;  nor  is 
there  any  passage  in  books  of  authority,  so 
far  as  research  has  gone,  which  expressly 
declares  the  stepmother's  right  of  succes- 
sion.    Upon  the  death  of  the  stepmother, 
which  afterwards  took  place,  the  inheritance 
devolved  on  the  grandsons,  through  females, 
of  her  stepson's  paternal  grandfather,  and 
was  adjudged  to  them  against  other  claim- 
ants.— Coleb. 

2  See  note  to  the  preceding  case,  and  su- 
pra  p.  313,  note  3.  Menu,  B.  ix.  v.  185. 
X»aya  Bh.  c.  iii.  s.  ii.  30.  s.  xi.  3,  4.  2  Macn. 


7.  Of  Brothers,  their  Sons,  ^c. 

137.  A  brother  inherits  to  his  bro- 
ther, leaving  neither  widow,  father, 
mother,  nor  issue.*  Oudadhur  Ser- 
ma  V.  Ajodhea7'am  Chowdry,  30th 
Oct.  1794.  1  S.  D.  A.  Rep.  6.— 
Sir  J.  Shore,  Speke,  &  Cowper. 

138.  Illegitimate  sons  of  a  Sudra, 
succeeding  to  their  father,  and  living 
and  dying  undivided,  succeed  to  each 
other.  Vencataram  y.VencataLtit- 
chema  Ullam  and  another.  23d  Feb. 
1815.    2Str.  304. 

139.  By  the  law  as  cuirent  in 
Mithila,  a  childless  widow  will  not 
succeed  to  her  husband's  share  of  a 
joint  undivided  estate  if  he  have  any 
brothers  him  surviving;  they,  and 
not  the  widow,  succeeding  to  his 
share.  Baboo  Runjeet  Sing  v.  Ba- 
boo Obhye  Narain  Sing,  26th  July 
1817.  2  S.  D.  A.  Rep.  245.— Ker 
&  Oswald.  Mt.  Joraon  Koonwur  v. 
Chou'dree  Boosht  Dowun  Sing  and 
others.  4th  April  1841.  7  S.  I).  A. 
Rep.  26.— D.  C.  Smyth. 

140.  A  Hindu  dying,  leaving  a 
brother  and  a  widow,  but  no  children, 
the  undivided  estate  is  inherited  by 
the  brother,  and  the  widow  is  en- 
titled to  maintenance  only.  Oovind- 
dfis  Bhoolubhdas  v.  Muha  Jjuhshu" 


Princ.  H.  L.  31.  62.  It  is  by  no  means' 
clear  that  in  other  places  than  Bengal  a 
stepmother  has  any  right  to  succeed  to  the 
property.  At  a  partition  she  would,  accord- 
ing to  the  law  of  Benares,  come  in  for  a 
share.  2  Macn.  Princ.  H.  L.  64,  note.  Ter- 
cdlancdra  says,  that  by  tlie  law  of  Mithila 
the  stepmother  is  entitled  to  share  on  par- 
tition.   Daya  Cr.  San.  c.  vii.  7. 

3  BayaBh.  c.  xi.  s.  i.  5.  15.  s.  v.  3  Coleb. 
Dig.  507.  Mit  c.  ii.  s.  iv.  Steele,  70. 
Day  a  Cr.  San.  c.  1.  s.  vii.  I. 
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inee.   25tb  Aug.  1819.    1  Borr.241. 
— Nepean,  Prendergast,  &  Warden. 

141.  The  same  point  was  decided  in 
Rungama  v.  Atchumma  andotlters^ 
Case  11  of  1827.    1  Mad.  Dec.  521. 

142.  Where  there  are  two  sons  of 
one  common  ancestor  succeeding  to 
ancestral  property,  and  one  of  those 
sons  dies  without  male  issue,  the  sur- 
viving son,  and  not  the  deceased's 
widow  or  daughter,  is  entitled  to  the 
succession.  Sevageana  Pungoothy 
Vencata  Letchoomy  Nackiar  aria 
another  v.  Aundy  Letchoomy  Am- 
maul  and  others.  Case  14  of  1824. 
1  Mad.  Dec.  485. — Ogilvie,  Grant, 
Oowan,  &  Lord. 

143.  Where  a  person  acquires 
wealth,  either  at  home  or  abroad,  by 
his  own  exertions,  and  dies  without 
separating,  his  brother  inherits  the 
property,  to  the  exclusion  of  the  wi- 
dow and  mother.  Man  Baee  v. 
KiHshnee  Baee.  3l8t  Oct.  1821.  2 
Borr.  124. — Sutherland  &  Ironside. 

144.  Property  which  had  devolved 
on  a  widow  at  the  death  of  her  hus- 
band, goes,  at  her  death,  to  her  hus- 
band's younger  brother,  to  the  exclu- 
sion of  his  elder  brother's  son.* 
Rooder  Chunder  Chowdhry  v.  Sum- 
bhoo  Chunder  Chowdhry.  8th  Aug. 
1821,  3  S.  D.  A.  Rep.  106.—  Goad 
k.  Dorin. 

145.  Two  brothers,  possessed  of 
an  undivided  estate  in  Mithila,  and 
one  dying  leaving  a  widow,  a  daugh- 
ter, and  daughter's  sons,  the  surviv- 
ing brother  succeeds  to  his  share,  to 
the  exclusion  of  his  brother's  widow 
and  issue.  Pohhnarain  and  others  v. 
Mt.  Seesphool.  5th  Nov.  1821. 
3  S.  D.  A.  Rep.  114.— Goad  & 
Shakespear. 

146.  According  to  the  law  as  cur- 
rent in  Bengal,  on  the  death  of  a  wi- 
dow, the  property  which  had  devolved 
on  her  at  her  husband's  death  will  go 


to  her  husband's  brother,  to  the  exclu- 
sion of  his  nephews.  ilL  Jymunee 
Bibiah  v*  Ramjoy  Cfiowdree.  6th 
Jan.  1824.  3  S.  D*  A.  Rep.  289.- 
Leycester  &  Harington. 

147.  A  Hindu  leaves  a  widow,  a 
married  daughter,  and  a  brother; 
the  widow  claims  the  property:  on 
her  death,  the  daughter  succeeds,  if 
she  have  or  be  likely  to  have  male 
issue ;  but  on  her  death  without  male 
issue,  the  father's  brother  succeeds, 
to  the  exclusion  of  the  daughter's 
husband.  Raj  Chunder  Bos  t. 
Mt.  Bhunmunee.  24th  May  1824. 
3  S.  D.  A.  Rep.  361 Ahmnty. 

148.  A  brother's  son  will  inherit 
his  uncle's  property  on  the  death  of 
his  ancle's  married  daughter  without 
issue,  to  the  exclusion  of  her  hus- 
band. Ramjoy  See  v.  Tarradhund. 
12th  June  1816.  East's  Notes. 
Case  53. 

149.  Two  brothers  living  undi- 
vided, and  dying,  one  leaving  a  wi- 
dow, and  the  other  a  widow  and  a 
son,  the  son  succeeds  to  his  uncle's 
estate,  to  the  exclusion  of  his  widow.' 
Mt.  Ooolah  V.  Mt.  PhooL  9th  Sept 
1816.  1  Borr.  154.  —  Nepean, 
Brown,  &  Elphinston. 

150.  Sed  alitevy  If  separation  had 
taken  place.^    lb. 

151.  The  sons  of  a  brother  are 
heirs  (on  failure  of  the  wife,  daughter, 
her  son,  parents,  or  a  brother)  of  a 
man  dying  separated  without  male 
issue.^  Pmnshunkur  and  another  X. 
Prankoonnmr.  15th  Sept.  1819.  1 
Borr.  427. — Elphinston,  Romer,  & 
Sutherland. 

152.  Where  two  women  claimed 
against  their  mother's  first  cousin  on 
the  father's  side  for  their  maternal 
grandfather's  share  of  the  femilv 
eistate,  their  claim  was  disallowed, 
as  a  separation  between  the  brothers, 


^  The  decree  in  thb  case  is  now  in  Ap 
peal  before  the  Judicial  Committee  of  the 
Privy  Council. 

2  Srikriahna's  note  'in  the  Daya  Bh.  at 
the  end  of  c.  zi.  s.  vi.    Mit  c.  i.  s.  v.  8. 


»  Daya  Bh.  c.  xi.  s.  L  9.  2  Macn.  Princ 
H.  L.  'IS. 

4  Mit  c.  ii.  8.  i.  8. 

5  Daya  Bh.  c.  xi.  s.  vi.  T,  2.  3  Coleb. 
Dig.  527.  MIL  c.  i.  s.  iv.  7.  Steele,  70. 
Duya  Or.  San.  c.  i.  s.  viii.  i. 
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viz.  tbeir  maternal  grandfather  and 
bis  brother,  was  not  proved,  and 
the  share  of  the  former  therefore  de- 
scended in  the  male  line  to  his  bro- 
ther's son,  in  preference  to  his  daugh- 
ters and  granddaughters.  Ichharam 
GopalY.LarBaee.  27th  June  1822. 
2  Borr.  309. — Romer,  Sutherland,  & 
Ironside. 

153.  According  to  the  law  as  cur- 
rent in  Bebar,  the  grandson  of  a  pa- 
ternal uncle  is  excluded  from  the  in- 
heritance by  a  brother's  son,  and  on 
the  brother's  son's  death,  by  his  wi- 
dow, if  the  family  were  divided. 
Mu  JDeepoo  v.  Oorvreeshunkur.  23d 
Feb,  1824.  3  S.  D.  A.  Rep.  307.— 
Hanngton  &  Ahmuty. 

154.  An  uncle  and  nephews  were 
in  a  state  of  general  severalty,  but 
held  some  ancestral  property  in  com- 
mon. Such  tenure,  by  the  law  of  the 
Western  schools,  will  not  establish 
the  ri^ht  of  the  nephews  to  take  their 
ancles  estate  before  his  wife  and 
daughter's  son.^  Maja  Patni  Mai 
and  another  v.  Ray  Manokar  Lai 
and  others.  14th  April  1834.  5  S. 
D.  A.  Rep.  349.  —  H.  Shakespear, 
Braddon,  &  Halhed. 

155.  The  half-brothers  of  a  Hind6 
deceased  were  held  to  be  entitled  to 
his  share  of  undivided  property,  ex- 
cluding from  the  inheritance  his  wi- 
dow and  daughters.^  Mankoonnmr 
v.  Bhuaoo.  5th  March  1822.  2 
BoiT.  139. — Ironside. 

156.  Property  which  had  devolved 
on  a  widow  at  Uie  death  of  her  hus- 
band without  children,  goes,  at  her 
death,  to  her  late  husband's  half- 
brother,  to  the  exclusion  of  his  ma- 
ternal grandfather's  brother's  grand- 
children. Ramchunder  Surma  v. 
Chungagovind  Bunhocjiah,  1st  Feb. 
1826.  4  S.  D.  A.  Rep.  117.— 
Rose. 

157.  Semble,  A  half-brother  suc- 
ceeds to  the  property  of  another  half- 
brother,  although   they  may  be  de- 


'  MiL  c.  ii.  8.  ii.  6. 

*  l>»ya  Bh.  c.  xi.  s.  v.  9.     3  Coleb.  Dig. 
507.    iJaja  Cr.  Sao.  c.  i.  s.  vii.  2. 


scended    from     different    maternal 
grandfathers.     Ih. 


8.  Of  Sisters,  their  Sons,  &c. 

158.  Where  property,  real  and  per- 
sonal, had  been  given  by  a  Hindu  to 
his  concubine,  and  had  descended,  at 
her  death,  to  two  surviving  daugh- 
ters ;  it  was  held,  that  on  the  decease 
of  one  daughter  the  sister  should  take 
her  share,  and  that  the  lawful  wife  of 
the  father  had  no  claim.  Mt.  Run" 
noo  V.  Jeo  Ranee^  8th  April  1795. 
1  S.  D.  A.  Rep.  8. — Speke. 

159.  In  inheritance  by  sisters,  ac- 
cording to  the  construction  of  the  law 
received  in  Mithila,  the  term  ^'sister" 
includes  also  the  half-sister.  Sreena^ 
rain  Rai  and  anotfier,  v.  Bhi/a  Jfia, 
27th  July  1812.  2  S.  D.  A.  Rep. 
33. — Harington  &  Stuart. 

160.  Where  a  Hindu  died,  leaving 
property  which  had  descended  to  him 
from  his  maternal  grandfather ;  it  was 
held  that  his  sister  and  her  sons  suc- 
ceeded to  such  property,  in  preference 


3  It  is  remarked  in  a  note  on  this  case, 
that  the  property  had  been  alienated  by 
gift,  and  the  widow  of  the  giver,  as  his  heir, 
had  no  legal  pretension  to  the  succession  or 
reversion  of  such  property  on  the  death  of  a 
daughter  of  the  person  to  whom  it  had  been 
given.  Her  claim,  therefore,  was  very 
rightly  rejected.  But  in  failure  of  what 
heirs,  or  in  preference  to  what  other  suc- 
cessors a  sister  inherits,  is  a  question  on 
which  difference  of  doctrine  exists. — See 
Mit  c.  ii.  8.  iv.  1 ,  note,  in  which  JBdlam- 
hhatta  states,  that  the  word  "brethren" 
signifies  "  brothers  and  sisters,"  in  the  same 
way  that  "  parents  "  have  been  explained 
"  mother  and  father."—!  Str.  H.  L.  146.  2 
Do.  243. 245.  The  right  of  the  sister  to  in- 
heritisdistinctly  recognized  in  theMayuclia, 
c.  iv.  s.  viii.  19. ;  where,  speaking  of  the  de- 
grees of  succession  to  the  estate  of  one  dying 
without  male  issue,  the  sister  is  declared 
next  heiress  on  failure  of  eight  preceding 
(the  widow,  &c.),  on  the  authority  of  Menu, 
B.  ix.  V.  187.  1  Borr.  72.  n.  Sir  F.  Mac- 
naghten  denies  the  right  of  the  sister  to 
succeed  as  the  heir  of  another  sister ;  but 
one  sister  may  succeed  to  another  in  the 
wealth  which  had  been  derived  from  their 
father ;  in  which  case  she  will  succeed,  not 
as  her  sister's,  but  her  father's  heir.  Macn. 
Cons.  H.  U  4.  7.  10. ;  and  see  2  Macn. 
Princ.  H.  L.  85. 
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to  his  paternal  aunt.^  Laroo  v.  Sheo 
and  others.  6th  Oct.  1813.  1  Boit. 
71. — Nepean,  Brown,  &  Elphinston. 

161.  A  Hindu  dying  and  leaving 
three  jJisters,  two  of  whom  died,  each 
leaving  a  son  and  daughters,  the  sur- 
viving sister  is  heir  to  her  brother : 
however,  should  she  pf  her  own  free 
will  resign  her  right  to  the  property, 
the  sons  of  the  other  two  sisters  will 
succeed  each  to  a  half  part  of  it,  as 
their  own  sisters  again  have  no  right 
to  share.*  Ichharam  ShumhhoodoM 
V.  Prumanund  Baeechund,  11th 
June  1823.  2  Borr.  471.— Suther- 
land. 

162.  The  sister  of  a  childless  wi- 
dow, and  not  her  paternal  first  cousin, 
succeeds  to  her  estate  by  the  law  as 
current  in  Bengal.  Rai  Sham  Bal- 
lahh  V.  Prankrishn  Ohos.  29th 
March  1830.  5  S.  D.  A.  Bep.  21. 
— Turnbull. 

163.  By  the  law  as  current  in  Ben- 
gal, the  son  of  the  sister  of  a  Hindu 
deceased  will  inherit  his  property,  in 
preference  to  the  son  of  his  paternal 
uncle.^  Rojchunder  Naraen  Chow- 
dry  V.  Ooculchund  Ooh.  22d  June 
1801.  1  S.  D.  A.  Rep.  43.— Lums- 
den  8c  Harington. 

164.  But  Senble,  the  reverse 
would  have  been  the  case  according 
to  the  law  of  Mithila.*    lb. 


'  This  case  was  decided  on  tlie  authority 
of  the  Mayuc'ha.  The  principle  avowed  by 
the  law  otncers,  which  governed  the  decision, 
seems  rather  to  have  been  the  acquisition  of 
the  property  through  the  female  or  maternal 
line. — Steele,  71,  note. 

2  Sir  W.  Macnaghten  refers  to  this  and 
the  preceding  case,  and  says,  "  this  admis- 
sion of  the  sister  seems  peculiar  to  that  side 
of  India  "  (Bombay).  See  Colebrooke,  cited 
in  2  Str.  H.  L.  243.  1  Macn.  Pfinc.  H.  L. 
35,  note.    Mit  c.  ii.  s.  iv.  1,  note. 

3  The  right  of  the  sister's  son  is  recog- 
nized by  the  law  of  Bengal.  Daya  6h.  c.  xi. 
8.  vi.  8.  2  Macn.  Princ.  H.  L.  S2.  84,  85. 
But  according  to  the  law  as  current  in  Be- 
nares, the  sister's  son  is  not  expressly  men- 
tioned as  an  heir,  and,  at  all  events,  can 
come  in  only  in  default  of  all  Sanianodacas, 
or  lineal  male  descendants,  as  far  as  the 
fourteenth  in  degree.  2  Macn.  Princ.  H. 
L.  85,  note. 

*>  The  books  of  the  greatest  authority  in 


165.  Where  two  of  four  daughters 
died  in  the  lifetime  of  their  mother, 
and  one  of  them  left  a  daughter, 
which  daughter  sued  her  aunts  for  a 
fourth  of  the  property  in  right  of  her 
mother*,  it  was  neld  that  there  was 
no  legal  foundation  for  the  claim,  the 
right  of  the  sister  having  lapsed  by 
her  death  during  her  mother's  life- 
time. Mt  Abea  and  another  v.  IHsur 
Chund  Oungolee.  2d  April  1819. 
2  S.  D.  A.  Rep.  290.  —  Fendall  k 
Goad. 

166.  By  the  law  as  current  in 
Bengal,  sons,  bom  and  unborn,  of  a 
whole  sister  ^married  within  the  pro- 
per time),  will  take  her  pre-deceased 
father's  estates,  which  had  vested  in 
her  minor  brother,  add  who  had  died 
before  his  marriage.  Her  son  ex- 
cludes his  paternal  first  cousins,  and 
the  son  of  a  half-sister.*  Ram  Ihdal 
Nag  V.  Rajismari  and  others.  18th 
Nov.  1812.  5  S.  D.  A.  Rep.  55.— 
Fom  belle. 

167.  By  the  law  as  current  in  Ben- 
gal, a  sister's  son  (even  though  un- 
born or  unbegotten  at  the  time  of  his 
maternal  uncle's  death)  is  an  heir 
preferable  to  the  son  of  the  paternal 
uncle  of  the  deceased ;  and  a  sister 
likely  to  produce  male  issue  (though 
having  none)  enters  on  the  succes- 
sion of  her  deceased  brother's  estate, 
as  trustee  for  such  male  issue,  to  the 


Mithila  are  silent  in  regard  to  the  sister's 
son ;  and  the  established  opinion  is,  that  tbe 
male  descendant  of  the  remoter  ancestor 
shall  inherit,  and  not  a  descendant  through 
temales  of  a  near  ancestor. — Coleb. 

^  The  succession  of  daughters  of  daogh- 
ters  does  not  appear  to  be  sustainable  (1  Str. 
H.  L.  139.) ;  hut  JBalambhatta  upholds  their 
right  to  the  inheritance,  in  his  commentary 
on  the  Mitacshara,  c.  ii.  s.  ii.  6,  note.  Sir 
W.  Macnaghten  says,  that  though  there  are 
not  wanting  authorities  for  the  right  of  suc- 
cession of  a  daughter's  daughter,  the  doe- 
trine  is  nowhere  respected.  2  Princ 
H.  L.  88,  note.  Sir  F.  Macnaghten  de- 
nies their  right  to  inherit  at  all.  Cods. 
H.  L.  6,  7. 

«  Daya  Bh.  c.  i.  45,  and  note.  c.  Tii.  12. 
SriJtriskna's  note  at  the  foot  of  c.  xi.  c  xi. 
s.  i.  4.  8.  vi.  8,  9. 19.  2  Macn.  Princ.  H.  L 
44.  83. 
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ezclosion  of  his  paternal  uncle's  son.^ 
Karuna  Mai  mid  others  v.  Jai  Chan- 
dra Ghos.  loth  July  1830.  5  S. 
D.  A.  Rep.  42.  —  Turnbull.  Con- 
firmed,  on  review  of  judgment,  by 
the  same  Judge.    5th  Dec.  1831. 

168.  The  same  principle  was  ac- 
knowledged in  Kishn  Locfian  Bose 
V.  TaHni  Dasi.  24th  Aug.  1830. 
5  S.  D.  A.  Rep.  55. — Leycester. 

168  a.  Where  a  Hindu  died  child- 
less, leaving  the  sons  of  paternal  un- 
cles, two  childless  sisters,  one  sister 
who  had  produced  male  issue,  and  a 
sister-in-law,  it  was  held  that  the 
sister  who  had  produced  male  issue 
was  entitled,  according  to  the  law  of 
Bengal,  to  the  inheritance,  as  trustee 
for  her  heritable  issue,  both  born  and 
unborn,  at  the  death  of  her  paternal 
uncles.'  Adaitachand  Mandal  and 
othersy  Petitioners.  17th  Aug.  1843. 
2  Sev.  Cases,  131.— Tucker,  Reid,  & 
Barlow. 

169.  But  it  was  held,  that  under 
the  law  as  received  in  Bengal,  al- 
though the  sister*s  son  is  an  heir  prcr 
ferable  to  the  paternal  uncle's  son,  yet 
the  right  of  succession  cannot  remain 
in  abeyance  in  the  expectation  of  the 
future  production  of  such  heir,  not 
conceived  at  the  time  the  succession 
opened.'  Lakhi  Priya  v.  Bhairab 
Chandra   Chaudhuri,      29th   Aug. 


I  2  MacQ.  Princ.  H.  L.  84. 

^  The  opinion  of  the  Court  in  this  case 
was,  that  the  act  of  birth,  or  of  conception 
of  an  heir  in  the  womb,  was  one  and  the 
same  thing  in  the  eye  of  the  Bengal  law, 
only  that  the  birth  of  the  infant  must  be 
awaited ;  because,  if  the  issue  be  a  daughter, 
she  would  have  no  title :  if  a  son,  he  would 
inherit 

^  Sed  gu<Bre  de  hoc,  This  case  was  ad- 
judged, with  reference  to  official  opinions 
of  some  Pandits  and  unofficial  opinions  of 
others,  contrary  to  some  official  opinions, 
that  of  the  Pandit  of  the  Sudder  Dewanny 
Adawlut  included.  The  latter,  however, 
had  not  invariably  held  the  same  opinion, 
as  may  be  seen  on  reference  to  his  Vya- 
wuhta  in  the  case  of  Karuna  Mai,  on  re- 
view of  judgment  (5  S.  D.  A.  Rep.  44.) ;  and 
also  in  Mt.  Soiukkna't  case  ( 1  Do.  324.) ;  and 
AiUim  CkundCs  case  (6  Do.  224.) 

It  may  be  remarked,  that  the  principle  of 
the  decision  in  the  case,  viz.  that  the  right 


1833.    5  S.  D.  A.  Rep.  315.— Wal- 

pole. 

170.  On  the  death  of  a  Hindu 
landed  proprietor,  his  estate,  inherited 
by  him  from  his  father,  was  awarded, 
by  a  decree  of  Court,  to  the  sons  of 
his  whole  sisters :  at  the  same  time  it 
was  held,  with  reference  to  such  de- 
cree, that  under  the  Hindu  law  as 
current  in  Bengal,  a  son  subsequently 
bom  to  one  of  the  sisters  was  not  en- 
titled to  share.*  Aulim  Chund  Dhur 
V.  Bejai  Oovind  Burrall  and  others, 
26th  March  1838.  6  S.  D.  A.  Rep. 
224.— Rattray. 

171.  Where  a  Hindu  in  Bengal 
dies  possessed  of  ancestral  property, 
his  sister's  son  (the  father's  daughter's 
son)  succeeds  to  his  maternal  uncle's 
estate,  to  the  exclusion  of  the  paternal 
uncles  of  the  latter.*^  Suinbochunder 
Ray  and  another  v.  Gunga  Chum 


of  the  father's  daughter's  son  is  conditional, 
on  the  existence,  at  the  time  of  the  death, 
of  his  maternal  uncle,  or  of  his  mother,  if 
she  intervene  as  an  heir,  was  supported  by 
the  Pandits  in  no  less  than  four  instances. 

^  It  will  be  seen  by  the  preceding  cases, 
that  much  difference  of  opinion  exists  as  to 
the  right  of  a  sister's  son,  born  after  the 
death  of  his  maternal  uncle,  to  succeed  to 
ancestral  property  as  a  father's  daughter's 
son.  In  this  case  Miecree  of  Court  had  in- 
tervened prior  to  the  birth  of  the  infant,  for 
whom  the  appellant  claimed,  fixing  the 
shares  of  the  several  sister's  sons  in  exist- 
ence at  the  time  of  the  death  of  the  mater- 
nal uncle ;  and  it  was  this  circumstance, 
under  the  Pandit's  exposition  of  the  law, 
that  governed  the  decision,  the  Judge  re- 
marking— **  If  a  fresh  division  is  to  take 
place  at  each  new  birth,  the  *  vested  right ' 
of  any  member  of  the  family  is  a  misnomer." 
The  Pandit  stated,  that  the  division  of  the 
property  under  the  authority  of  the  ruling 
power  in  conformity  with  the  law  could  not 
be  affected  by  any  subsequent  occurrence ; 
and  thus  attempted  to  account  for  the  dis- 
crepancies in  his  Vyava»hta»  in  previous 
cases.  He  quoted  Menu,  B.  ix.  v.  47.,  and 
a  text  of  Ndreda,  cited  in  the  Yivada  Bhan- 
garnava,  and  other  works :  "  The  subjects 
are  under  the  authority  of  the  ruler,  and 
the  ruler  is  at  liberty  to  give  orders  to  his 
subjects." 

^  Daya  Cr.  San.  c.  L  s.  x.  1.  In  this  case 
the  Pandit,  in  his  Vyavaahta,  added,  that 
should  the  sister  have  had  no  son,  she  would 
be  entitled  to  hold  possession  as  long  as 
there  was  hope  of  her  bearing  one.    The 
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Sein.    24th  July  1840.    6  8.  D.  A. 
Rep.  234. — Money. 

172.  The  great  nephews  by  the 
mother's  side  of  a  deceased  Uindu^ 
who  died  childless,  were  held  to  be 
entitled  to  share  in  his  moveable 
estate,  on  the  death  of  his  widow.^ 
3ft,  Umroot  v.  Kulyandas.  6th  July 
1820.  1  Borr.  284.  *~  Elphinston, 
Colville,  Bell,  &  Preudergast. 

173.  Where* a  Hindu  woman  of 
Behar,  who  had  inherited  the  Entire 
estate  of  her  father,  died,  leaving  a 
sister's  son's  sons  and  a  daughter ;  it 
was  held,  that  the  former  succeed,  and 
that  per  capita^  and  not  per  stirpes.^ 
Skeo  Sehai  Singh  and  others  v.  Mt, 
Omed  Kontvur,  17th  Aug.  1840.  6 
S.  D.  A.  Rep.  301.— Biscoe  &Tucker. 


9.  Of  other  Heirs. 

l74.  An  uncle  succeeds  on  failure 
of  nearer  heirs.*  Oudadhur  Serma 
V.  Ajodhearam  Chorodry,  30th  Oct. 
1794.  1  S.  D.  A.  Rep.  6.— Sir  J. 
Shore,  Speke,  &  Cowper. 

point,  however,  was  not  ruled  by  the  deci- 
sion, as  there  was  a  son  existing  of  the  sister 
at  the  time  of  his  maternal  uncle's  death. 
The  maiority  of  authorities  and  precedents 
are  in  fayour  of  the  ri||ht  of  succession  to 
ancestral  property  of  avter's  son,  alive  at 
the  time  of  his  maternal  uncle's  death,  to 
the  exclusion  of  the  paternal  uncles  of  the 
latter.  Whether  the  right  of  succession  of 
other  existing  heirs  can  remain  in  abeyance 
in  the  case  of  a  childless  sister,  as  trustee 
for  future  issue,  is  still  doubtful. 

1  Mit  c.  ii.  s.  V.  vi. 

2  There  is  no  doubt  that  the  sister's  son's 
sons  were  very  distant  indeed  in  the  order 
of  succession,  and,  in  fact,  are  not  included 
among  the  heirs  bv  almost  the  whole  of  the 
law  authorities.  As,  however,  under  no  cir- 
cumstances can  a  daughter  succeed  to  ances- 
tral property  inherited  by  her  mother,  the 
Court  considered,  under  the  VyavashtoM  of 
the  Pandits,  that  the  plaintiffs  had  the  bet- 
ter right  to  the  property  of  the  common  an- 
cestor. The  Paudit  relied  upon  the  autho- 
rity of  a  text  of  VUknu :  "  If  a  person  die, 
leaving  no  nearer  heir  than  his  daughter's 
son,  after  him  his  daughter's  son's  son 
should  perform  the  funeral  obsequies  of  the 
deceased ; "  but  he  did  not  state  where  this 
text  was  cited. 

*  Daya  Bh.  c.  xi.  s.  vi.  5.  8,  9.  Daya  Cr. 
San.  c.  i.  s.  x.  5.    Mit.  c.  ii.  s.  y.  4. 


175.  A  Zaminddri  had  gone  to  the 
eldest  sons  of  a  Hindu  femily  saooes- 
sively,  but  afier  the  great  grandson, 
male  issue  failing,  it  went  to  his  wi- 
dow, on  whose  death  the  defendants, 
two  cousins-german  of  her  husband, 
took  possession.  At  the  suit  of  a  de- 
scendant of  the  second  son  of  the 
great-grandfather,  it  was  held,  that, 
at  the  death  of  the  great-grandson's 
widow,  the  cousins-german,  as  his 
nearest  relations,  had  the  right  to 
succeed.^  Beemla  Dibeh  v.  Gocul- 
nath  and  anotlter.  2d  Jan.  1800.  1 
S.  D.  A.  Rep.  29. — Cowper. 

176.  At  tne  decease  of  a  widow 
who  took  her  husband's  estate,  the 

frandson  of  the  full  brother  of  the 
usband's  grandfather,  as  a  collateral 
kinsman,  is  entitled  to  the  estate; 
and  he  dying  before  the  suit  was  de- 
cided, a  decree  was  passed  in  fayour 
of  his  daughter  as  his  heir.  Mt.  Ma- 
hoda  Y.  3ft.  KuUeani  and  others. 
14th  March  1803.  1  S.  D.  A.  Rep. 
62. — H.  Colebrooke  &  Harington. 

177.  According  to  the  law  as  cur- 
rent in  Mithila,  claimants  to  inherit- 
ance as  far  as  the  seventh,  and  even 
the  fourteenth  in  descent  in  the  male 
line  from  a  common  ancestor,  are  pre- 
ferable to  the  cousin  by  the  mother's 
side  of  the  deceased  proprietor.  6tm- 
gadutt  Jha  y.  Sreenarain  Mai  and 
another.  24th  April  1812.  2  S. 
D.  A.  Rep.  1 1. — Harington  &  Stuart 


4  The  estate  having  passed  through  three 
generations  of  the  eldest  branch,  and  re- 
mained in  that  branch  during  a  period  of  a 
huudred  years,  was  considered  to  be  a  sepa- 
rate estate  in  the  hands  of  the  widow  of  the 
last  possessor,  and  not  held  for  the  behoof 
of  the  descendants  of  the  younger  branches 
of  the  family  as  co-heirs.  On  railure  of  the 
elder  branch,  the  estate  would  regularly 
pass,  after  the  death  of  the  widow  of  3ie  last 
possessor,  to  the  heirs  of  her  husband,  and 
those  were  his  uncle's  sons,  in  preference 
to  the  grandsons  of  his  great  uncle  (I))iiya 
Bh.  c.  xi.  s.  vl  9.  and  recapitulation  by  Sri- 
hrishna,  inserted  at  the  close  of  that  section). 
Had  the  appellant's  son  been  entitled  to 
share  in  the  succession,  his  title  could  not 
have  been  defeated  by  the  act  of  the  widow 
admitting  the  respondents  to  a  participation 
in  the  Zamindaii  without  his  consent^ 
Coleb. 
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178.  By  tbe  law  in  force  in  Mi- 
thila,  the  right  of  succession  vests  in 
the  descendants  in  the  paternal  line, 
in  preference  to  those  of  the  maternal 
line;  and  such  lawheing  held  to  con- 
tinue to  regulate  the  succession  to 
property  in  a  family  who  had  mi- 
grated from  that  district,  hut  had  re- 
tained the  religious  observances  and 
ceremonies  of  Mithila,  it  was  held 
that  descendants  in  the  paternal  line 
in  the  sixth  degree  were  preferable  to 
one  claiming  as  the  cousin  on  the 
mother's  side.  Rutcheputty  Dutt 
Jha  and  others  y.  Rajunder  Narain 
Roe  and  another.    12th  Feb.  1839. 

2  Moore  Ind.  App.  132. 

179.  According  to  the  law  as  cur- 
rent in  Bengal,  the  son  of  the  de- 
ceased's maternal  uncle  (who  is  also 
a  JBandku  or  cognate),  takes  the  in- 
heritance in  preference  to  lineal  de- 
scendants from  a  common  ancestor 
beyond  the  third  in  ascent.'  Roop- 
churn  Moliapater  v.  Anundlal  Khan. 
1st  Sept  1812.  2  S.  D.  A.  Rep.  35. 
— Harington  k,  Fombelle. 

180.  The  great  grandsons  of  the 
paternal  uncle  of  a  deceased  Hindu 
were  held  to  be  entitled  to  his  im- 
moveable property,  to  the  exclusion 
of  his  great  nephews  by  the  mother's 
side.  Mt.  Umroot  v.  Kulyandas, 
5th  July  1820.  1  Borr.  284.— El- 
phinston,  Colvill^,  Bell,  k,  Prender- 
gast. 

181.  Property  devolving  on  a  wo- 
man from  her  father  will  go  to  her 
father's  brother's  son,  in  default  of 
nearer  heirs,  to  the  exclusion  of  a  son 
adopted  by  her  with  her  husband's 
permission.^  Qunga  My  a  v.  Khhen 
Kishore  Chawdry.     17th  Dec.  1821. 

3  S.   D.  A.  Rep.  128.  — Goad  & 
Dorin. 

182.  In  a  case  of  disputed  adoption, 
where  4he  son  of  the  alleged  adopted 


'  Daya  Bh.  c.  xi.  s.  vi.  20.,  and  Srikrishna's 
Dote  to  8.  yi.    Mit  c.  ii  s.  vii.  1. 

t  An  adopted  son  has  no  claim  to  the  pro- 
perty of  a  Bandhu  ;  and  though  he  succeeds 
collaterally,  the  meaning  is,  succession  to 
the  property  of  persons  belonging  to  the 
same  family  as  the  adoptive  father. 


son  had  held  possession  of  the  estate 
until  his  death,  leaving  a  childless 
widow,  who  also  died,  the  adoption 
being  considered  by  the  Court  to  be 
unsiu>stantiated,  it  was  decreed  that 
the  estate  should  go  to  the  descendants 
of  the  brothers  of  the  lather  of  the  al- 
leged adoptive  grandfather,  the  inter- 
mediate heirs*  having  failed,  to  the 
exclusion  of  the  sons  of  his  daughters. 
Bahoo  Girwurdharee  Sing  Y.Kula- 
hid  Sing  and  others^  and  Keerut  Sing 
V.  Baboo  Oimmrdharee  Sing,  19th 
Jan.  1825.  4  S.  D.  A.  Rep.  9.-C. 
Smith. 

183.  The  reversionarv  heirs  to  an 
estate  of  a  sonless  Hindu  (vacated  by 
the  widow's  death)  are  his  heirs  sur- 
viving at  his  widow's  decease ;  so  that 
of  several  kinsmen  of  equal  degree 
who  would  have  jointly  succeeded, 
but  for  the  widow,  if  any  die  in  the 
interim  between  the  deaths  of  the 
husband  and  widow,  their  heirs  are 
excluded.  Laxmi  Narayan  Singh 
and  another  v.  TuUi  Narayan  Singh 
and  others.  9th  April  1833.  5  S.  D. 
A.  Rep.  282.— Rattray  &  Walpole. 

184.  By  the  law  as  current  in  Ben- 
gal, the  son  of  the  deceased's  maternal 
aunt  takes  the  inheritance,  in  prefe- 
rence to  lineal  de^ndants  from  a  com- 
mon ancestor  ti^ond  the  third  in 
ascent.  Deyanath  Roy  and  another 
V.  Muthoor  Nath  Ohose.    14th  April 

1835.  6  S.  D.  A.  Rep.  27.— H. 
Shakespear. 

185.  In  the  case  of  a  married  wo- 
man dying  possessed  of  ancestral  pro- 
perty, the  daughter's  son  of  her  pa- 
ternal great-grandfather,  from  whom 
the  property  descended  to  her,  will 
succeed  in  default  of  other  heirs » 
Gosaien  Chund  Kobraj  v.  Mt.  Ki- 
shenmunnee  and  another.    8th  Julv 

1836.  6  S:  D.  A.  Rep.  77.— 
Halhed. 

186.  But  in  the  event  of  the  woman 
having  outlived  such  daughter's  son, 
the  son  of  the  latter  will  not  inherit. 
lb. 

187.  The  daughter  of  a  paternal 


-r 


^  Day  a  Cr.  San.  c.  i.  s.  x.  12. 
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uncle  wiU  DOt  inherit  property  left  by 
a  woman^  which  she  had  inherited 
from  her  father;  but  such  property 
will  go  to  her  father's  heirs,  should 
any  such  be  in  existence,  in  succes- 
sion, according  to  the  law  of  inherit- 
ance.    Ih, 

187  a.  Where  A  and  J5,  the  son's 
sons  of  the  great-grandfather  of  C  by 
a  first  and  second  wife,  claimed  the 
estate  of  C  at  Itis  decease,  against  2>, 
the  widow  of  the  elder  brotner  of  C 
(whom  C  had  succeeded),  his  sisters, 
and  their  sons ;  it  was  held,  that,  ac- 
cording to  the  law  as  current  in  Mi- 
tbila,  A  and  J?  were  entitle^  to  the 
inheritance.  Mani/  Pudmavati  v, 
Bahoo  Doolar  Sing  and  others. 
30th  June  1847.  MS.  Notes  of  P. 
C.  Cases. 


10.  OfPupils\kc, 

188.  Where  A  claimed  from  B  a 
moiety  of  property  possessed  by  a 
late  Mohanty  judgment  was  given  in 
i?*8  favour,  on  proof  that  he  had  been 
appointed  by  the  late  Mokant  as  his 
principal  pupil,  and  had  been  installed 
as  bis  successor  at  the  celebration  of 
his  obsequies.'  Dhun  Sing  Oir  v. 
Mya  Gir.  15th  Aug.  1806.  1  S. 
D.  A.  Rep.  153. — H.  Colebrooke  & 
Fombelle. 

189.  A  and  J5,  two  Childs  of  a 
deceased  Mohanty  claimed  certain 
Ldkhiraj  lands  which  had  belonged  to 
him,  each  alleging  that  he  had  been 
appointed  by  die  late  Moliant  as  his 
successor.  A  produced  a  Sanad  from 
a  Zaimnddr  acknowledging  him  as 

*  See  Daya  Bh.  c.  xi.  s.  i.  15.  s.  vi.  24. 
Mit.  c.  ii.  s.  Till.  1  Str.  H.  L.  148.  1  Maen. 
Princ.  H.  L.  34.     3  Coleb.  Dig.  546. 

2  According  to  the  established  usage  of 
the  religious  order  of  Gosdyens  or  Sannyd- 
sis,  the  installation  of  B  as  Mohant  by  the 
assembly  of  neighbouring  Mohants  at  the 
obsequies  of  the  deceased  was  conclusive. 
The  several  Courts  gave  no  credit  to  a  cer- 
tain special  engagement,  alleged  by  ^  to 
have  been  executed  in  his  favour  by  the 
late  Mohant ;  and  maintained,  by  the  de- 
cree in  the  cause,  the  regular  election  of  JB, 
in  conformity  with  tho  usage  of  the  order. 
See  Steele,  App.  B.  60. 


the  successor  for  the  part  of  the  esta- 
blishment situated  in  his  2jaminddri, 
and  a  corresponding  Perwdneh  from 
the  Collector  of  the  district  ;  bat 
judgment  was  given  in  &vour  of^ 
on  his  proving  that  the  late  Moltant 
had,  previous  to  his  decease,  nomi- 
nated him  as  his  successor  to  the 
office,  and  the  lands  attached  to  it, 
publicly  in  the  presence  of  his  pupils 
and  the  order ;  and  that  afler  his  de- 
cease B  had  been  declared  his  suc- 
cessor, and  duly  installed  in  office 
after  the  accustomed  ceremonies,  by 
the  principal  persons  of  the  order,  the 
pupils  of  the  deceased,  £vid  the  ifo- 
hants  of  the  surrounding  district 
Mamriitun  Da^  v.  BunmaUe  Das. 
15th  Dec.  180a  1  S.  D.  A.  Rep. 
170.— H.  Colebrooke  &  Fombelle. 

190.  On  a  claim  by  a  Sannydn  to 
the  succession  to  a  deceased  Mokant^ 
it  appearing  that  the  claimant  was 
principal  pupil  of  the  deceased  (bat 
was  not  nominated  as  his  successor), 
and  was  installed  as  his  successor  at 
the  obsequies  by  an  assembly  of  Mo- 
hants, judgment  was  given  in  his  &- 
vour.*  Gfvjies  Gir  v.  Amrao  Oir. 
9th  Nov.  1807.  1 S.  D.  A.  Rep.  218. 
— H.  Colebrooke  &  Fombelle. 

191.  The  successor  to  a  Guru  or 
spiritual  teacher  in  his  rights  and 
possessions,  must,  by  the  law  of  the 
religious  order  of  Sannydsisy  or  Oo- 
sdyenSf  be  a  Child,  or  pupil  of  the  de- 
ceased.*   lb. 

192.  A  snit  by  ^  Child  of  KSratmk 
Guru  to  obtain  possession  of  the  tem- 
ple of  his  sect  at  Surat,  in  quality  of 
heir  to  the  last  GwUy  was  dismi^ed,. 
because  the  Seth,  or  chief  of  the  sect 
at  Ahmadabad,  was  possessed  of  the 

^  The  present  decision  establishes  a  pre- 
cedent where  no  successor  has  been  nomi- 
nated ;  and  it  may  be  considered  the  ascer- 
tained rule  in  such  cases  that  *'  tfad  proper 
successor  to  a  Mohant  is  his  Khas-ehildt  or 
principal  pupil ;"  though  from  the  result  of 
former  inquiries  (in  the  two  preceding 
cases)  the  election  and  installatioo  of  the 
successor  by  an  assembly  of  Mohants  at  the 
obsequies  of  the  deceased  Mohant  appears 
to  be,  in  all  cases,  indispensable  aoa  con- 
clusive.— Coleb.    Steele,  App.  B.  66. 

*  Steele,  72. 
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sole  power  of  appointing  a  Quruy  and 
had  already  nominated  another  -  per- 
At  the  same  time  the  Court 


son. 


held,  that  if  the  CMld  could  establish 
his  right  at  Ahmadabad,  and  bring  a 
certificate  to  that  effect  from  the  Ma^ 
hdjuns  of  that  city,  he  should  be  put 
in  possession  of  the  Upasura^  and 
confirmed  in  all  the  rights  and  privi- 
leges of  the  office  at  Surat.  Bkuta- 
ruk  Rajindru  Sagur  Sooryu  v.  8ook 
Sfu^ur  and  another.  7th  March  1809. 
1  Borr.  351. — Grant  &  J.  Smith. 

193.  In  a  suit  for  a  Mohanti,  on 
the  ground  that  the  plaintiff  was  the 
successor  appointed  by  the  last  in- 
cumbent, and  afterwards  regularly  in- 
stalled, the  case  was  not  made  out, 
and  the  claim  dismissed.  But  the 
defendant  in  possession  of  the  endowed 
lands  not  having  been  regularly  elect- 
ed or  installed  after  the  death  of  the 
last  Mohanty  as  required  by  the  usage 
of  the  sect,  the  Court  directed  that  an 
assembly  of  Mohants  should  be  con- 
vened to  elect  and  instal  the  defen- 
dant, if  entitled,  or  any  other  person 
in  whom  the  title  might  be  vested. 
Gunga  Das  and  another  v.  Tiluk 
Das.  26th  Nov.  1810.  1  S.  D.  A. 
Rep.  309. — Harington. 

194.  One  of  six  Childs  of  a  Bai- 
rdgi  Guru  having  alienated  a  Man- 
dir  without  the  consent  of  the  others, 
such  alienation  was  declared  to  be  il- 
legal under  an  award  of  arbitration, 
as  among  the  Dairdgis  it  is  an  un- 
alterable rule  that  the  Childs  are  joint 
heirs  to  the  Mandir,  and  have  an 
equal  interest  in  it.  Oopaldas  Ki- 
shundcu  y.  Damodhur  Chela  and  an- 
other.  8th  Dec.  1812.  1  Borr.  397. 
— Crow  &  Day. 

195.  The  nephew  of  a  deceased 
Drahmachari  was  appointed  to  suc- 
ceed him  in  the  Gaadi  of  a  religious 
endowment,  on  proof  of  his  title  being 
superior  to  that  of  the  person  in  pos- 
session (the  Child  of  the  late  incum. 
bent),  the  evidence  adduced  shewing 
that  the  last  incumbent  had  intended 
him  to  be  his  successor  in  the  office, 
and  that  the  Child  had  usurped  the 
Gaddi  of  the  late  Brahmarharif  with 


the  aid  of  certain  ill-disposed  persons, 
during  the  absence  of  the  nephew,  the 
rightful  successor.  Sheoram  Brah- 
macharee  v.  SubsookhBrahrnacharee. 
24th  May  1824.  3  S.  D.  A.  Rep. 
358.— C.  Smith  &  Ahmuty. 

196.  A  claim  for  the  office  of  pre- 
siding Mohant  of  a  temple  at  Juggur- 
nath  was  decided  in  favour  of  the 
plaintiff,  on  the  grounds  of  his  having 
been  the  principal  Child  of  the  late 
Mohant,  of  his  having  been  nomi- 
nated by  the  latter  to  the  succession, 
and  of  the  nomination  having  been 
adhered  to  by  the  appointing  Mohant, 
during  the  latter  years  of  his  life, 
against  the  claim  of  the  defendant, 
who  had  been  previously  nominated 
to  the  succession  by  the  same  party, 
and  who  pleaded  a  deed  of  gift  in  his 
favour  of  the  temple  and  its  appen- 
daees.  Mohunt  Rama  Noqj  Doss 
V.  Mohunt  Dehraj  Doss.  17th  June 
1839.  6  S.  p.  A.  Rep.  262.— Money 
&  Tucker. 

197.  A  Bairdgi  is  not  necessarily 
such  a  religious  devotee  that  his  goods 
are  inherited  by  his  pupil  in  the  event 
of  intestacy.  Govind  Doss  v.  Ram- 
sahoy  Jemadar  and  otlhers.  3d  Aug. 
1843.     1  Fulton,  217. 

198.  Semble,  The  goods  of  a  Yati 
are  inherited  by  his  Shishya,  and  not 
by  his  Child. ^     Ih. 


11.  By  Custom. 

199.  In  cases  of  inheritance,  ac- 
cording to  the  Hindu  law,  in  order  to 
legalise  any  deviation  from  the  strict 
letter  of  the  law,  it  is  necessary  that 
the  usage  authorising  such  deviation 
should  have  been  prevalent  during  a 
long  succession  of  ancestors  in  the  fa- 
mily, when  it  becomes  known  by  the 
name  of  Kulachar,  and  has  the  pre- 
scriptive force  of  law.*  Sumrun  Singh 
and  others  v.  Khedun  Singh  and  ano- 
ther. 27th  June  1814.  2  S.  D.  A. 
Rep.  116. — Harington  &  Fombelle. 


»  2  Str.  H.  L.  248. 

2  Menu,  B.  i.  v.  108, 109.   B.  viii.  v.  3.  41. 
46.     1  Coleb.  Dig.  95.     1  Str.  H.  L.  251. 
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200.  Semble,  The  son  of  a  Rajput 
bj  a  woman  of  the  Dhanuk  tribe 
would  have  been  held  entitled  to  the 
inheritance  on  the  ground  of  usage, 
notwithstanding  his  ulegitimacj,  if  ne 
could  have  proved  his  alle^tion  that 
both  his  father  and  grandiatheri  who 
had  inherited  the  property,  were  sons 
of  Rajputs  by  DhanuK  ^omen.  Per- 
shad  Singh  y.  ItaneeMuheshree,  17th 
Dec.  1821.  3  6.  D.  A.  Rep.  132.— 
Goad  k  Dorin. 

201.  The  Bengal  law  of  inheritance 
was  held  to  be  applicable  where  a  fa- 
mily had  migratea  from  Mithila,  had 
resided  for  ^nerations  in  Bengal,  had 
intermarried  with  Bengal  women,  and 
had  not  uniformly  observed  the  reli- 
gious ordinances  of  Mithila.  Maj^ 
chunder  Naraen  Chowdry  v.  Oocul- 
chund  Goh.  22d  June  1801.  1  S. 
D.  A.  Rep.  43. — Lumsden  k,  Ha- 
rington. 

202.  But  subsequently,  claimants 
to  an  inheritance,  who  had  migrated 
from  Mithila,  and  had  retained  the 
reli^ous  observances  and  ceremonies 
of  their  native  district,  were  held  to 
be  entitled  to  the  benefit  of  the  laws 
of  Mithila.  Ghingadutt  Jha  v.  Sree^ 
naraen  Mai  and  another.  24th  April 
1812.  2  9.  D.  A.  Rep.  11.— Ha- 
rington  &  Stuart. 

W3.  And  the  same  point  was  de- 
cided by  the  Judicial  Committee  of 
the  Privy  Council  in  Rutcheputty 
Dutt  Jha  and  others  v.  Rajunder 
Narain  Rae  and  anotJier.  12th 
Feb.  1839.  2  Moore  Ind.  App. 
132. 

203  a.  Where  a  family  of  Ben- 
gali Sudra  Sudgops  had  migrated 
to  Mithila  at  a  remote  period,  and  it 
was  proved  by  the  evidence  that  they 
had  adopted  the  laws  and  customs  of 
Mithila,  the  Mithila  law  of  Inherit- 
ance was  held  to  be  applicable. 
Rany  Pudmavati  v.  Baboo  Doolar 
Sing  and  otfiers.  30th  June  1847. 
MS.  notes  of  P.  C.  cases. 

203  h.  A  family  of  Sudgop  Brah- 
mans,  who  had,  many  years  pre- 
viously to  the  institution  of  the  origi- 
nal  suit,    migrated    to    Midnapore, 


were,  upon  proof  that  they  had  re- 
tained their  laws  and  religious  obser. 
vances,  held  to  be  entitled  to  the  be- 
nefit of  the  Bengal  laws  of  inherit- 
ance. Rany  Srimuty  Dibeah  v. 
Rany  Koond  Lutta  and  others. 
Dec  1847.  MS.  notes  of  P.  C. 
cases. 

204.  Where  a  custom  was  allied 
in  abrogation  of  the  law  of  inherit- 
ance, and  the  prevalence  of  such 
custom  was  not  clearly  established 
by  the  evidence,  the  Pandits  declared 
that  both  the  custom  and  the  law 
were  equally  valid,  but  in  their 
opinion  the  disposition  under  the  law 
was  the  best ;  and  the  Court  decreed 
(chiefly  on  a  verbal  report  fi-om  the 
law  officers,  that  the  Cast  had  long 
tried  to  accommodate  matters  between 
the  parties)  that  the  property  in  dis- 
pute should  follow  the  law  of  in- 
heritance. Ounga  v.  Jeeioee.  Idth 
Nov.  1811.  1  Borr.  384.— Crow  k 
Day. 

205.  A  claim  to  an  estate,  on  a 
plea  of  family  usage,  whereby  a  bro- 
ther succeeds  to  a  brother,  to  the  pre- 
judice  of  surviving  sons,  was  disal- 
lowed, on  proof  that  such  was  not  the 
family  us^e.  Pertauh  Deb  v.  Sur- 
rup  Deb  Raikut.  19th  Jan.  ISia 
2  S.  D.  A.  Rep.  249.— Ker. 

206.  Where,  by  the  established 
usage  of  any  particular  country  or 
province,  the  right  of  succession  may 
be  preserved,  to  illegitimate  children, 
as  well  as  to  those  bom  in  wedlock  ' 
or  adopted,  such  usage  is  to  be  ad- 
hered to.  Mohun  Singh  v.  Chumun 
Rai.  20th  Nov.  1799.  1  S.  D.  A. 
Rep.  28. — Speke  k  Cowper. 

207.  Where  a  widow  claimed  a 
moiety  of  the  estate  of  her  late  hus- 
band as  his  heir,  firom  her  husband's 
brother,  her  claim  was  dismissed  on 
proof  that  he  had  succeeded  to  the 
whole  estate  (previous  to  the  grant  of 
the  Dewanny)  under  a  custom,  by 
which  it  always  devolved  entire  to 
one  heir.  Mt,  Mahamaya  Dibeh  v. 
Ooureehaunt  Chowdry,  23d  Mar 
1808.     1  S.  D.  A.  Rep.  236. 

208.  In  a  suit  against  the  son  of 
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the  late  Rajah  of  Tipperah  for  the 
succession  to  theTippemhZamimiaH, 
there  being  proof  toat,  by  the  usage 
of  the  family,  the  person  appointed 
Jobrdj  is  successor  to  the  Zaminddriy 
in  preference  to  the  next  of  kin,  such 
usage  was  upheld  by  the  Court,  and 
judgment  given  accordingly.^  Mam' 
gunga  Deo  v.  Doorgamunee  Jobraj- 
24th  March  1809.  1  S.  D.  A.  Rep. 
270. — Harington  &  Fombelle. 

200.  By  the  special  usa^i^e  of  the 
principal  Zaminddri  in  the  district  of 
Tipperah,  the  person  appointed  Jb- 
hr&j  takes  the  inheritance,  in  prefe- 
rence to  the  next  of  kin ;  and  the  per- 
son appointed  Burrd  Thdhur  is  con- 
sidered next  to  him  in  succession, 
and  takes  the  inheritance  in  his  de- 
fault, as  well  as  on  his  death,  pro- 
vided the  Jobrdjj  after  becoming 
Rajah,  has  not  nominated  another 
person  to  be  his  Jobrdj,  Urjun  Ma- 
nicThakoor  and  others  v.  Ramgunga 
Deo.  24th  March  1815.  2  S.  D. 
A.  Rep.  139. — Harington.  Ranee 
Soomitra  y.  Ramgunga  Manik,  26th 
July  1820.    3  Do.  40,— C.  Smith. 

210.  A  claim  by  the  uncle  of  the 
respondent  to  a  share  of  an  heredi- 
tary estate  which  had,  prior  to  Reg. 
XI.  of  1793,  devolved  entire  on  the 
respondent  in  right  of  primogeniture, 
agreeably  to  a  custom  of  the  family, 
was  rejected,  although  the  estate  was 
not  of  the  nature  described  in  Reg. 
X.  of  1800< ;  and  it  was  held,  that  on 
the  death  of  the  present  possessor  the 
property  should  be  distributed  ac- 
cording to  the  law  of  inheritance 
amongst  the  respondent's  children, 
but  not  retrospectively,  so  as  to  bene- 
fit his  uncle,  the  original  claimant,  or 
his  uncle's  sons,  the  present  appel- 
lants.     Jugunnatk    v.   Rvghoonatk 


1 1  Str.  H.  L.  198. 

'  The  former  of  these  two  Regulations  was 
rescinded,  as  respects  the  Jungle  Mahalls  of 
Midnapore  and  other  districts,  by  the  latter. 
The  preamble  of  Reg.  X.  of  1800  declares 
the  Regulation  to  be  in  force  in  all  Bengal, 
Behar,  and  Orissa,  but  the  Judicial  Com- 
mittee of  the  Privy  Council  ruled  that  it 
could  only  apply  in  Midnapore. 


Das.    1st  March  1824.    3  S.  D.  A. 
Rep.  311.— C.  Smith. 

211.  Where  it  appeared  on  evi- 
dence that  the  estate  of  a  Hindu  de- 
ceased had  not  invariably  devolved 
entire  on  the  chief  heir,  but  had  been 
taken  by  the  most  competent,  and 
had  been  occasionally  helcL  by  several 
heirs  conjointly,  the  Court  considered 
it  to  be  divisible  among  the  heirs  ac- 
cording to  the  Hiudfi  law  of  inheri- 
tance, and  decreed  partition  of  the 
estate  in  opposition  to  the  claim  of 
one  heir  to  hold  the  same  as  an  indi- 
vidual estate.  Bahoo  GHrwurdharee 
Sing  V.  Kulahul  Sing  and  othern. 
19th  Jan.  1825.  4  S.  D.  A.  Rep.  9. 
— C.  Smith. 

213.  This  decision  was  confirmed 
on  appeal  by  the  Judicial  Committee 
of  tne  Privy  Council.  Ohirdharee 
Sing  y.  Koolahul  Sing.  8th  Dec. 
1840.    2  Moore  Ind.  App.  344. 

214.  Where,  in  a  disputed  claim 
for  a  Zaminddri  in  the  Jungle  Ma- 
hdlls,  it  appeared  on  the  evidence 
that  it  was  an  estate  that,  by  the 
family  custom,  had  always  been  held 
by  the  chief  male  heir,  the  remaining 
heirs  receiving  only  food  and  rai- 
ment, and  that  it  never  had  been 
taken  by  a  female ;  it  was  held  that 
the  brother  of  the  deceased  childless 
Rajah  should  take  his  estate,  to  the 
exclusion  of  his  widows.  The  Wi- 
dows of  Rajah  Zorawur  Sing  v. 
Koonnmr  Pertee  Sing,  21  st  April 
1825.  4  S.  D.  A  Rep.  67.— Haring- 
ton &  Martin. 

215.  If  an  estate  has  not  invariably 
devolved  entire  to  the  chief  heir,  but 
has  been  occasionally  held  by  several 
heire  conjointly,  the  plea  of  family  - 
usage  in  bar  of  a  partition  cannot  be 
maintained.     Rajah  Sooranany  Ven- 
katapetty  Ra4>  v,  RajaJi  Sooranany 
RaTnachendra    Rao.^     Case    1     of 
1825.     1   Mad.   Dec.  495.- Grant, 
Cochrane,  &  Oliver. 


3  From  the  decree  of  the  Sudder  Adawlut 
in  this  case  an  appeal  was  preferred  to  the 
Privy  Council,  but  the  apneal  terminated 
in  a  Jiazi  ndmeh  being  (ilea  by  the  parties. 
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216.  Where  the  nephew  of  a  de- 
ceased Hindu  and  his  father's  widow 
claimed  a  moiety  of  his  uncle's  estate 
from  his  cousin,  who  had  possessed 
himself  of  the  whole  property,  he 
was  nonsuited,  it  being  proved  that 
the  estate  had  always  devolved  on  the 
eldest  son  or  nearest  heir  of  the  de- 
ceased proprietor,  his'  other  heirs 
being  only  entitled  to  food  and  rai- 
ment from  the  d6tate.  Mt.  Mahra-^ 
nee  and  anotfier  v.  Benee  Pershad 
Rai.  3d  May  1825.  4  8.  D.  A. 
Rep.62. — C.  Smith  &  H.  Shakespear. 

217.  Where,  by  the  usaee  of  the 
country  and  &mily  of  parties  claim- 
ing certain  prerogatives  and  property, 
it  was  customary  that  such  should 
vest  in  the  senior  male  of  a  particular 
branch  of  the  family ;  it  was  held  that 
a  testamentary  disposition  in  favour 
of  any  other  member  of  the  family,  was 
void  and  of  no  effect  Malosherry 
KowUagom  Rama  Wurma  Rajah  v. 
MootherakalKoTvilagom  RamaWar- 
ma  Rajah.  Case  5  of  1825.  1 
Mad.  Dec.  509. — Grant,  Cochrane, 
&  Oliver. 

218.  Held,  that  a  Ghatwdli  Ma- 
hall  in  Zillah  Beerbhoom,  with  re- 
ference to  the  usual  practice  and  the 
meaning  and  intent  of  the  term  Ghat- 
wdl,  is  not  divisible,  on  the  death  of 
a  Ghatwdly  among  his  heirs,  but 
should  devolve  entire  on  the  eldest 
son,  or  the  next  GhatwdU  Ilurlal 
Singh  v.  Jorawun  Singh,  19th  June 
1837.  6  S.  A.  Rep.  1G9.— Rattray 
&  F.  C.  Smith. 

219.  Semble,  Among  the  Jumboo 
Brahmans,  if  a  man  die  leaving  a 
daughter  and  no  male  issue,  the 
daughter  and  her  daughter  would  in- 
herit his  property,  even  when  undi- 
vided, and  not  his  cousins  or  collate- 
ral relatives,  who  could  only  succeed 
on  Allure  of  all  other  heirs  ;  as  it  is 
the  custom  of  the  Cast  for  women  to 
succeed,  whether  the  family  be  di- 

)  But  it  seems  that  though  the  eldest  sod 
will  succeed  to  the  GhatwcUi  lands,  to  the 
exclusion  of  the  others,  the  latter  are  en- 
titled to  maintenance,  if  they  choose  to  stay 
and  perform  a  GhatwaVs  duty. 


vided  or  undivided.  Dessaees  Hut- 
reeshunhnr  and  Roopshunkur  v. 
Baees  Mankoovur  and  Umbo.  6th 
Sept.  1838.  Sel.  Rep.  122.— Gi- 
beme,  Payne,  &  Green  hill. 

220.  Agreeably  to  the  family 
usage,  the  succession  by  primogeni- 
ture to  an  estate  in  Chota  Ni^pore 
Sunder  the  Agent  to  the  Governor- 
General  for  Hazdrf-Bagh)  was 
upheld  against  a  claim  for  division  of 
the  ancestral  estate.  Thakoorai  Chvt- 
ttirdharee  Singh  v.  Thakoorai  Teluk- 
dharee  Singh.  22d  May  1839.  6S. 
D.  A.  Rep.  260.— Money  &  Tucker. 

221.  By  the  usage  of  the  Zamin- 
ddrs  of  Pachete,  the  eldest  son  was 
held  to  be  entitled  to  succeed  to  the 
Raj  J  the  other  sons,  as  well  as  the 
minor  branches  of  the  family, 
being  only  entitled  to  maintenance. 
Maharajah  Gurunarain  Deo  v. 
Unund  Lai  Singh.  24th  Feb.  1840. 
6  S.  D.  A.  Rep.  282.— Rattray  & 
Lee  Warner. 

222.  In  the  case  of  an  estate  in 
Manbhoom,  in  the  jurisdiction  of  the 
Governor-Generars  Agent  at  Ha- 
zari-Bdgh;  it  was  held,  according  to 
the  usage  of  the  family,  that  the  succes- 
sion vested  in  the  eldest  son  of  the  de- 
ceased Rajah,  bom  of  any  of  his  wives, 
in  preference  to  the  eldest  son  of  his 
Padt  or  first  R4ni.  Rajah  Rugko- 
nath  Sing  v.  Rajah  Hurrehur  Singh, 
8th  June  1843.  7  S.  D .  A.  Rep.  126. 
— Tucker  &  Reid.  (Barlow  dissent) 

223.  Where  a  party  sued  to  re- 
cover the  Raj  of  one  of  the  tributary 
MahdlU  of  Cuttack,  as  the  son  and 
heir  of  the  late  possessor,  his  claim 
was  dismissed  on  the  ground  that  his 
mother  being  a  kept  mistress,  and 
never  having  resided  in  the  MahaU 
Sardiy  he  was  not  entitled  to  succeed, 
according  to  the  local  and  family 
usage.  jRajah  Jenardhun  Ummur 
Sing  3faftendar  v.  Ohliay  Sing.  2d 
Sept.  1835.  6  S.  D.  A.  Rep.  42.— 
Robertson  &  H.  Shakespear. 

224.  The  plaintiff  sued  to  obtain 
possession  of  the  Raj  of  one  of  the 
tributary  Mahdlls  in  Cuttack,  as  heir 
to  the  late  Rajah.     Held,  on  proof 
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that  the  plaintiff  was  the  son  of  the 
late  Rajah  by  a  slave  girl,  he  could 
not,  as  such,  succeed  to  the  Raj  ac- 
cording to  the  established  usage. 
JButbhuddur  Bhourbhur  v.  Rajah 
Juggemath  Sree  Chundun  Maha- 
patur.  29th  July  1840.  6  S.  D.  A. 
Rep.  296.— Biscoe. 

12.  To  Woman^s  Property.^ 

225.  Property  given  by  a  Hindu 
to  hiis  daughter  on  the  occasion  of  her 
marriage  is  Stridhanay  and  passes  to 
her  daughter  at  her  death.  At 
the  daughter's  death  it  passes  to 
the  heir  of  the  daughter,  like  other 
pro[>erty ;  and  in  this  case  the  mother's 
brother  was  decided  to  be  heir,  in 
preference  to  a  daughter  who  was  a 
widow  without  issue.'  Prankishen 
Singh  v.  Mt.  Bhagwutee,  25th  April 
1793.  1 S.  D.  A.  Rep.  3.— Lord  Com- 
wallis,  Speke,  Cowper,  &  Graham. 

226.  According  to  the  law  as  cur- 
rent in  Bengal,  the  son  of  a  maternal 
uncle  of  a  woman  is  not  heir  to  her 
peculiar  property.^     Sreenarain  Rai 


1  For  the  customs  regulating  Stridhana, 
prevailing  among  different  Casts,  see  Steele, 
235. 

*  The  property  having  been  given  to  the 
daughter  by  her  father  on  the  occasion  of 
her  marriage,  was  undoubtedly  her  Stridh- 
ana  (Daya  Bh.  c.  iv.  s.  i.)*  and  should  have 
devolved,  upon  her  death,  on  her  daughter, 
whether  unmarried,  married,  or  a  widow 
(Ibid. 8.  ii.  9, 12.22.).  But  on  the  death  of 
that  daughter,  the  land  being,  in  respect  of 
her,  an  inheritance,  and  not  the  peculiar  pro- 
perty termed  Stridhanat  it  would  not  pass  to 
her  daughter,  being  a  childless  widow  (Ibid. 
c.  xi.  8.  ii.  3.),  but  to  the  next  nearest  heir. 
This  appears  to  be  the  ground  of  the  opinion 
delivered  by  the  Pandit  in  this  case,  and 
it  supposes  the  childless  widow  to  have  been 
so  at  the  time  of  her  mother's  decease  ;  for 
if  she  had  then  been  unmarried,  or  if  her 
husband  had  been  living,  she  would  have 
succeeded  to  her  mother's  property,  of 
every  sort,  in  preference  to  the  mother's 
broth(>r  or  his  son  (Ibid.  c.  xi.  s.  ii.),  who 
could  only  have  come  in  after  her  decease 
(Ibid.  c.  xi.  s.  ii.  30.). — Coleb. 

'  For  the  order  of  succession  to  woman's 
separate  property,  see  Srikriskna'g  Sum- 
mary, at  the  end  of  c.  iv.  of  the  Dava  Bh. 
I  Str.  H.  L.  248.  2  Do.  411.  412.  IMacn. 
Princ.  H.  L.  37.    3  Coleb.  Dig.  587.    Mit 


V.  Bhya  Jha.  27th  J uly  1812.  2  S.  D. 
A.  Rep.  23. — Harington  &  Stuart. 

227.  Property  derived  by  a  widow 
from  her  father  was  decided  to  pass 
to  her  own  sister  after  her  death,  and 
not  to  the  sister  of  her  late  husband  ^ : 
and  nieces,  daughters  of  the  sister  of 
the  widow,  were  held  to  be  entitled 
to  the  property  as  her  nearest  rela- 
tions and  legal  heirs,  being  descended 
in  a  direct  line  fronf  her  father,  in 
preference  to  the  grandson  of  the  de- 
ceased husband's  sister.  Juggunauth 
Rughoonathdas  v.  Sheo  Shunhur 
JussoomuL  14th  Feb.  1814.  1  Borr. 
91. — Sir  E.  Nepean,  Brown,  &  El- 
phinston. 

228.  Where  a  Hindu  by  his  will 
left  his  wife  a  certain  legacy,  and  she 
afterwards  was  burned  on  her  hus- 
band's funeral  pile ;  it  was  held  that 
she  was  not  constructively  supposed 
to  die  with  him,  that  the  legacy 
should  go  to  her  daughters,  and  that 
it  should  not  make  part  of  the  residue 
of  the  husband's  estate.  Bebnath 
Sandial  v.  Maitland,  March  1820. 
Macn.  Cons.  H.  L.  371. 

229.  Where  the  claimants  to  a  wo- 
man's Sudayica  Stridhana  are  the 
son  of  the  daughter's  son  of  her  pa- 
ternal great-grandfather,  and  the  son 
of  a  contemporary  wife,  the  latter 
will  inherit.^     Gosaien  Chund  Ko- 


c.  ii.  s.  xi.  Steele,  73.  Macn.  Cons.  H.  L.  238. 
Daya  Cr.  San.  45. 53.  May.  c.  iv.  s.  x.  13  et  seq. 

♦  I  Str.  H.  L.  248.  1  Macn.  Princ.  H. 
L.  38.  Mit  c.  ii.  s.  xi.  2.  By  the  authori- 
ties of  the  Eastern  school,  wealth  devolving 
on  a  woman  by  inheritance  is  not  classed 
as  "  woman'8  property."  Daya  Bh.  c.  iv.  c. 
xi.  s.  i.  8.  In  this  case  it  appears  that,  ac- 
cording to  the  law  current  in  the  West,  the 
property  was  considered  as  Stridhana. 

&  The  text  cited  by  the  Pandit  (Daya  Cr. 
San.  c.  ii.  s.  3.)  as  the  authority  for  the 
above  doctrine,  relates  to  Stridhana  left  by 
a  married  woman,  not  given  to  her  by  her 
father,  and  not  given  to  her  at  the  time  of 
her  nuptials.  Had  the  property  of  the  de- 
ceased woman  been  ancestral  instead  of 
Stridhana,  the  daughter's  son  of  her  pater- 
nal great-grandfather,  from  whom  the  pro- 
perty descended  to  her,  would  succeed  in 
default  of  other  heirs.  But  in  the  event  of 
the  woman  having  outlived  such  daughter's 
son,  the  son  of  the  latter  would  not  inherit. 


336 


[INHERITANCE.] 


braj  Y.  Ml  Kishenmunee  and  ano- 
ther. 8th  July  1836.  6  S.  D.  A. 
Rep.  77. — Halhed. 

13.  To  Offices. 

230.  Lands  endowed  for  religious 
purposes  are  not  hereditable:  the 
management  alone  devolves  on  the 
heirs  of  the  person  who  made  the  en- 
dowment.^ jB^fer  Widow  of  Rajah 
Chutter  Sein  v.  Younger  Widow  of 
Sanie.  15th  April  1807.  1  S.  D. 
A.  Rep.  180.— H.  Colebrooke  &  Ha- 
rington. 

^1.  Heldy  that  a  claim  to  Samn- 
hirty  or  fee  received  under  a  Seuun,  or 
patent,  including  the  exclusive  privi- 
lege  of  performing,  or  causing  to  be 
performed,  within  certain  limits  pre- 
scribed by  the  grant  of  the  Rajah, 
the  ceremony  of  burning  the  dead, 
and  of  receiving  the  usual  compensa- 
tion paid  for  such  service,  is  main- 
tainable, notwithstanding  the  aboli- 
tion of  the  Sdyir  duties.  The  autho- 
rised hereditary  privilege  to  which 
this  perquisite  was  annexed,  having 
the  sanction  of  established  custom, 
and  of  the  Hindu  law,  which  recog- 
nizes the  grant  of  a  Rajah  in  this  and 
similar  instances,  the  Court  deemed 
it  a  legal  private  right  fit  to  be  sus- 
tained.* Kalachund  Chukurbuttee  v. 
Joogtit  Chukurbuttee.  2d  June  1809. 
1  S.  D.  A.  Rep.  279.— Harington  & 
Stuart. 

»  1  Str.  H.  L.  151.  210.    2  Do.  369. 

2  This  decision  is  important  in  its  prin- 
ciple, which  admits  the  validity,  under  the 
Regulations  in  force,  of  the  grant  of  an  ex- 
clusive privilege  for  the  performance  of 
the  rites  and  ceremonies  of  the  Hindu  reli- 
gion, when  conformable  to  established 
usage,  and  sanctioned  by  the  Hindu  law. 
The  fees  arising  from  the  privilege,  con- 
firmed in  the  present  instance,  however, 
were  understood  to  be  voluntary,  and  the 
precedent  must  be  received  with  circnm- 
spection,  as,  in  the  preamble  to  Reg.  XXVII. 
of  1793,  one  of  the  beneficial  consequences 
expected  from  depriving  the  landholders  of 
the  power  of  imposing  and  collecting  du- 
ties is  stated  to  have  been  "  the  suppression 
of  many  petty  monopolies  and  exclusive  pri- 
vileges, which  had  been  secretly  continued, 
to  the  great  prejudice  of  the  lower  orders 
of  the  people." — Coleb. 


232.  Af  a  Hinduy  dedicates  ce^ 
tain  land  to  the  Deity  and  the  main- 
tenance of  an  idol,  and  by  his  will 
appoints  his  second  son  the  manager 
of  it;  all  the  rest  of  his  property  me 
testator  devises  to  his  three  sons,  in 
the  following  proportions:  five-six- 
teenths to  the  eldest  son^  six-sixteenths 
to  the  second  son^  and  five-sixteenths 
to  the  third  son.  On  the  death  of  the 
appointed  manager,  no  provision  be- 
ing made  in  the  will  for  a  successor: 
it  was  heldy  in  conformity  with  the 
opinions  of  the  Pandits,  that  the 
nght  of  management  descended  to 
the  several  heirs  of  the  three  sons 
(two  of  whom  had  died  in  the  life- 
time of  their  ancestor),  to  be  enjoyed 
by  them  according  to  the  general  pro* 
portions  established  by  ue  will  for 
the  rest  of  the  inheritance,  and  not  in 
equal  proportions  according  to  the 
conunon  Hindd  law.*  The  Pan- 
dits also  said  that  the  sons  of  the  ap- 
pointed manager  should  have  the 
first  turn  of  management  (which  in 
fact  they  had  taken  under  a  claim  of 
a  continuing  right)  ;  and  it  was  de- 
creed, that  after  a  corresponding  term 
of  enjoyment  by  each  of  the  other 
branches,  according  to  their  respec- 
tive proportions,  the  future  enjoyment 
might  be  regulated  according  to  the 
convenience  of  the  parties.  Nubkis- 
sen  Mitter  and  others  v.  ffurrit- 
chunder  Mitter  and  another,  and  vice 
versd.  11th  April  1818.  East's 
Notes.     Case  82. 

233.  The  office  of  Kamam  is  here- 
ditary, and  cannot  be  transferred  by 
a  deed  of  gift.  DiggaveUy  Parum- 
mah  V.  Coontamookala  Surrauze. 
Case  1  of  1819.  1  Mad.  Dec  214.— 
Harris  &  Cherrv. 

233  a.  Where'^  claimed  the  Zukat 
Sar  Patelki  of  a  village  against  B^ 


s  The  Court  expressed  some  doubt  at  the 
time  concerning  the  opinion  of  the  Pandits 
on  this  point,  but  it  was  never  mentioned 
again  in  Court ;  and  as  the  parties  appeared 
to  have  been  finally  satisfied  as  to  the  mode 
of  managing  the  idol  in  future,  the  decree 
was  fram«*d  accordingly  on  the  basis  of  the 
VyavoBhta. 
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resting  his  title  on  inheritance^  B  was 
confirmed  in  the  office  on  the  ground 
of  long  possession  and  an  acknow- 
ledgment of  her  title  by  the  Native 
Grovernment  previous  to  the  territory 
having  come  into  the  hands  of  the 
East-India  Company.  Madhowrao 
Jathee  Chaskur  v.  Yuswtida  Baee. 
11th  Jan.  1823.  2  Borr.  420.— 
Romer. 

234.  A  sued  for  an  injunction  to 
compel  B's  resiffnation  of  a  claim  to 
the  office  oiDaUaly  or  Agent  of  Ban- 
jdr€U,  A  proved  that  his  ancestors 
had  enioyed  the  office,  and  had  always 
paid  the  Nuzurana  to  Government ; 
and  that  although  B  had  acted  in  the 
sitaation,  he  had  done  so  in  A's  name, 
and  by  his  permission;  and  the  in- 
junction was  therefore  granted.  Oo' 
vind  Nana  Bhaee  v.  Govind  Ruseek, 
2l8t  May  1823.  2  Borr.  637.  — 
Ironside. 

236.  The  office  of  Khot  of  a  vil- 
lage  was  held  to  be  hereditary.  Apa* 
jee  Narayun  Tere  JDessaee  v.  Naroo 
Trimbuk  Joovekur,  6th  Feb.  1824. 
2  Borr.  643. — Romer,  Sutherland,  & 
Ironside.  Hunmuntrao  Junardhun 
y.  Sullofvdin  and  another.  30th  Jan. 
1839.  Sel.  Rep.  144.— Pyne,  Green- 
hill,  &  Le  Geyt. 

236.  The  offices  of  MaJjmuuhdary 
Parekj  and  Mehta  of  a  Pergunnah 
in  the  Bombay  Presidency  were  held 
to  be  hereditary,  and  not  to  cease 
upon  a  grant  by  the  Government  of 
a  village  in  Jdffir  or  Inadm  tenure. 
Beema  Skunkur  and  others  v.  Ja- 
masjee  Shaporjee  and  others,  9th 
Dec  1837.  2  Moore  Ind.  App. 
23. 

236a.  A  claim  to  the  hereditary  of- 
fice of  headship  of  the  butchers  in  the 
town  of  Ahmeanuggur  was  dismissed, 
no  satisfactory  proof  being  shewn  of 
the  right  to  inherit,  and  adverse  pos- 
session of  the  office  being  had  for  more 
than  thirty  years.  Bahun  WuUad 
Raja  Katik  v.  Davood  WulladNunr 
noo.  24th  Feb.  1841.  2  Moore  Ind. 
App.  479. 


Vol.!. 


14.  Exclusion  from  Inheritance. 

237.  A  son  adopted  into  another 
&milv  is  excluded  from  inheriting  in 
the  family  of  his  natural  father. 
SrinathSermaY.Radhakaunt.  24th 
Nov.  1796.  1  S.  D.  A.  Rep.  16.  — 
Speke  &  Cowper.  Duttnaraen  Sing 
V.  Ajeet  Sing.  14th  Feb.  1799.  1 
S.  D.  A.  Rep.  20. — Cowper.  Ranee 
Bhuwani  Dibeh  Y.R&nee  Sooruj  Mu- 
nee.  12th  May  1806.  1  S.  D.  A. 
Rep.  136. — Harington  &  Fombelle. 

238.  A  Hindu  having  adopted  a 
son  cannot  disinherit  such  son  by 
will.*  Oopevmohun  Deb  v.  Raja 
Raykissen.  CtVca  1800-1801.  Cited 
in  East's  Notes.  Case  76.  Macn. 
Cons.  H.  L.  230. 

238  a.  Semble,  An  adopting  father 
cannot  disinherit  a  son  properly 
adopted,  even  for  bad  behaviour, 
Da^e  V.  Motee  Nuthoo.  6th  Oct. 
1813.  1  Bon*.  76. — Nepean,  Brown, 
&;  Elphinston. 

239.  Members  of  a  Hindti  family, 
entitled  as  heirs  to  shares  of  the 
family  estate,  of  which  shares,  how- 
ever, during  sixteen  years,  they  never 
demanded  separate  possession,  but  al- 
lowed them  to  remain,  with  other 
parts  of  the  estate,  under  the  general 
controul  and  management  of  another 
of  the  sharers  (a  member  of  the  fa- 
mily), and  received  a  provision  in 
land  for  their  expenses,  are  not  de- 
barred from  claiming  possession  of 
the  shares,  it  not  appearing  that  they 
ever  consented  to  relinquish  their 
right  as  sharers.  Ranee  Bhuwani 
Dibeh  and  another  v.  Ranee  Sooruj 
Munee.  12th  May  1806.  1  8.  D. 
A.  Rep.  136.  —  Harington  k,  Fom- 
belle. 

240.  Impediments  to  hereditary 
succession  are  twofold ;  the  first  tem- 
porary, and  removeable  by  expiation ; 


^  This  is  in  conformity  to  the  law  as  re- 
ceived with  relation  to  a  Dattaka  adoptioQ 
(Menu,  B.  ix.  v.  142.  Macn.  Ck>ns.  H.  L. 
128.) :  it  would  be  otherwise  if  the  adoption 
were  in  the  Kritrima  form.  See  supra, 
p.  308,  notel. 

2  Macn.  Cons.  H.  L.  228,  229.  356. 

Z 
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the  second  perpetual.  Offences  in- 
Tolving  an  irrevocable  exclusion  from 
Cast  belong  to  the  latter  class.^  Sheo- 
nauth  Rai  v.  MU  Day  amy ee  Chony- 
dram.  17th  March  1814.  2  S.  D. 
A.  Rep.  108. — Rees. 

241.  A  father  partially  disinherited 
his  son  for  misconduct^  by  will,  and 
the  said  will  was  upheld  by  the  Court. 
Mihirwanjee  Ikittunjee  v.  Poonjeea 
Bhaee  and  another.  19th  May  1815. 
1  Borr.  144. — Nepean,  Brown,  El- 
phinston,  &;  Bell. 

242.  Per  East,  C.  J.  Dedication 
to  the  Deity  by  will  is  no  disposition 
of  the  property';  and  many  cases 
have  determined  that  it  is  no  objec- 
tion to  an  heir-at-law  taking  an  un- 
disposed  residue,  though  a  specific 
legacy  be  given  to  him  by  the  will. 
Sree  MutteeBerjessory  v.  Ramconny 
Dutt  and  another.  26th  July  1816. 
East's  Notes.  Case  54. 

243.  A  Hindu  widow  afflicted  with 
blindness  has  no  right  to  claim  her 
late  husband's  estate,  as  her  blindness 


1  Menu,  B.  ix.  v.  201.  Daya  Bh.  c.  v.  3. 
Mit  c.  ii.  8.  X.  1.  3  Coleb.  Big.  300  et  seq. 
1  Str.  H.  L.  159. 161.  2  Do.  269.  Accord- 
ing to  Devalat  the  outcast  is  not  even  enti- 
tled to  maintenance;  and  JBauddyana  in- 
cludes his  issue.  Daya  Bh.  c.  y.  11, 12.  3 
Coleb.  Dig.  304.  316.  Steele,  67.  Yajnya- 
foalcya,  however,  enjoins  the  maintenance 
of  the  outcast,  on  the  authority  of  Menu, 
and  even  maintains  that  the  son  may  in- 
herit Daya  Bh.  c.  v.  10.  3  Coleb.  Dig.  321, 
322.  The  author  of  the  Mitacshara  also  up- 
holds the  right  of  the  outcast  to  mainte- 
nance, but  Bdlambhattat  in  his  Commen- 
tary, states  that  he  is  only  entitled  to  it 
when  his  crime  is  expiable.  Mit  c.  ii.  a.  x. 
5,  and  note.    Steele,  224.    App.  A.  47. 

2  Menu,  B.  ix.  v.  214.  Daya  Bh.  c.  v.  6. 
13.  Mit  c.  ii.  8.  X.  3.  3  Coleb.  Dig.  303 
et  seq.  1  Str.  H.  L.  157. 159.  Macn.  Cons. 
H.  L.  348.  Steele,  67.  224,  225.  With  re- 
gard to  the  custom  of  various  Casts,  as  to 
the  power  of  a  father  to  disinherit  his  son, 
see  Steele,  App.  A.  48,  49. 

3  It  must  DO  observed,  that  lands  pro- 
perly assigned  as  an  endowment  for  reli- 
gious purposes  are  not  inheritable  at  all  as 
private  property :  the  management  of  them 
alone,  for  religious  purposes,  devolves  on 
the  heirs  of  the  person  who  made  the  en- 
dowment 1  Str.  H.  L.  151.  See  Beuoioub 
Endowment,  7  et  seq. 


is  a  complete  disqualification.^  Da£e 
Y.  Poorshotum  Oopal.  13th  March 
1818.  1  Borr.  411.— Elphinston  & 
Sutherland. 

244.  If  a  man  or  woman  be  blind 
or  deaf  ^,  such  gets  no  share  of  his  or 
her  father's  property,  but  the  other 
co-parceners  are  bound  to  maintain 
him  or  her.  If,  however,  after  divi- 
sion, the  defect  be  removed,  he  or  she 
will  receive  a  share;  and  again,  if 
either  misfortune  should  fall  on  him 
or  her  after  separation,  the  share  re- 
ceived by  him  or  her  does  not  revert 
to  the  other  sharers.  Ituvee  Bhudr 
Sheo  Bhudr  v.  Roopshunker  Shun- 
herjee.  13th  May  1824.  2  Borr.  656. 
— Romer,  Sutherland,  &  Ironside. 

245.  A  brother's  daughter's  son, 
and  a  grandson  of  a  daughter's  son, 
are  excluded  from  the  inheritance, 
even  if  there  be  no  other  heirs.®  Ilias 
Coonwur  v.  Agund  Rai,    24th  May 

1820.    3  S.  D.  A.  Rep.  37 Fendall 

&  Goad. 

246.  Held  by  the  Judicial  Com- 
mittee  of  the  Privy  Council,  that  a 
widow  does  not  forfeit  her  right  of 
succession  by  removing  from  the 
house  of  her  deceased  husband's  re- 
lations. Cossinauth  Bysach  and  ano- 
ther V.  Hurrosoondery  Dossee  and 
another.  24th  June  1826.  CI.  R. 
1834.  91.     Mor.  85. 

247.  The  son  of  one  of  three  bro- 
thers who  had  been  joined,  and  one 
slain,  in  rebellion,  sued  for  a  third 
share  of  an  estate,  for  which  the  de- 
ceased brother  had  been  the  contract- 
ing and,  ostensibly,  the  sole  owner, 
long  after  such  estate  had  been  con- 
fiscated, and  bestowed  by  Government 
upon  another  person  for  services  ren- 
dered. Held,  that  the  right  of  inheri- 
tance wa5  barred  by  the  confiscation, 
as  well  as  by  long  quiet  possession  oi 
the  grantee  of  Government.    Mahi- 


«  Menu,  B.  ix.  y.  201,  202.  Daya  Bh.  c. 
v.7.11.  Mitcii.  s.  X.  3  Coleb.  Dig.  303, 
304.  318.  1  Str.  H.  L.  152.  Steele,  67. 224. 
App.  A.  47. 

^  See  p.  338,  note  4. 

^  See  suprat  p.  321,  note  2. 
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pat  Singh  v.  Collector  of  Benares 
and  another,  29th  May  1830.  5  S. 
D.  A.  Rep.  32.— Turnbull. 

247  a.  The  heirs  entitled  in  rever- 
sion to  the  estate  of  a  soniess  Hindu, 
vacated  by  the  death  of  his  widow, 
and  to  which  she  succeeded,  are  the 
heirs  surviving  at  her  decease;  so 
that,  of  the  several  kinsmen  of  equal 
degree  (who  would  have  jointly  suc- 
ceeded but  for  the  widow),  if  any  die| 
in  the  interim  between  the  death  of 
the  husband  and  widow,  their  heirs 
are  excluded.  Laxmi  Narapan  Singh 
and  another  v.  Ttdsi  Narayan  Singh 
and  others.  9th  April  1833.  5  S. 
D.  A.  Rep.  282.  —  Rattray  &  Wal- 
pole. 

248.  A  leper  is  excluded  from  the 
inheritance.^    lb. 

249.  A  son  bought  (Krita)  does 
not  take  any  share  in  the  inheritance.^ 
yachereddy  Chinna  Bassapa  and 
others  V.  Yachereddy  Oovodapa.  4th 
Dec.  1835.    3  P.  C.  Cases.  Case  5. 

250.  A  son,  actual  or  adopted,  who 
may  have  accused  his  actual  or  adopt- 
ed parents  publicly,  and  at  the  same 
time  falselv,  of  profligate  or  otherwise 
disgraceful  conduct,  cannot,  accord- 
ing to  the  Bengal  Shastras,  inherit 
any  property  whatsoever  which  may 
have  appertained  to  the  said  parents, 
until  he  shall  have  performed  the 
JUahdbirtf  or  greater  expiation,  which 
is  similar  to  that  to  which  a  Brahman 
is  subject,  who  may  unknowingly  have 
slain  one  of  his  own  tribe.  Bhola 
NaJth  Raee  v.  Mt.  Sabitra  and  others. 
lOth  March  1836.  6  S.  D.  A.  Rep. 
62.— Braddon  &  Halhed. 


the  deceased,  after  payment  of  debts, 
necessarily  fall  to  the  heirs-at-law, 
notwithstanding  any  bequest  to  the 
contrary.  Kishnmr  Khan  v.  Jenmn 
Khan.  9th  Aug.  1799.  1  S.  D.  A. 
Rep.  26. — Cowper.  Mtizia  Begum 
V.  Aha  Moohummud  Ibrahim.  8th 
Aug.  1806.  •  1  8.  D.  A.  Rep.  150.— 
H.  Colebrooke  &  Fombelle. 


2.  Descent. 

252.  The  sisters  of  a  deceased  Mu- 
sulm&n  are  excluded  from  the  inheri- 
tance by  the  father.  Bhanoo  Beebee 
V.  Emaum  Buksh.  5th  Aug.  1803. 
1  S.  D.  A.  Rep.  68.— H.  Colebrooke 
&  Harington. 

253.  Parties  related  in  the  male 


'^^^t^^i^^^^^*^^^^^^^^^ 


II.    MUHAMMADAN  LaW.^ 

I.  General  Application  of  the  Estate.* 
251.  Two-thirds  of  the  property  of 


1  Seep.  338,  note  4. 

'  For  the  law  respecting  sods  adopted  by 
parchase,  see  2  Str.  H.  L.  132  et  seq, 

3  In  the  Muhammadan  law  of  Inheritance, 
as  administered  in  British  India,  we  find 
few  conflicting  doctrines  when  compared 


with  the  same  law  in  the  Hindu  Code.  This 
arises  from  the  former  being  more  defined, 
and  based  on  more  invariable  principles, 
than  the  latter,  besides  being  restricted  in 
its  application,  in  India,  to  the  tenets  of  but 
two  sects,  viz.  those  of  Abu  Hanif ah  and  his 
disciples  Abu  Yuguf  and  Muhammad,  and 
those  of  the  Imamiyah  or  Shia  sect  The 
general  law  of  the  country  is  that  of  AbH 
Sanifahf  and  no  other  is  administered  in 
the  Supreme  Courts  in  cases  of  Muhamma- 
dan Inneritance.  The  Imamiyah  Code  is 
now  admitted  by  the  Honourable  Company's 
Courts,  where  both  parties  are  Shias.  Under 
these  circumstances,  I  have  not  thought  it 
necessary  to  refer  constantly  to  the  Muham- 
madan law  books,  but  have  only  directed 
the  attention  of  the  reader  generally  to 
those  places  where  the  subjects  illustrated 
by  the  decided  cases  are  treated  of  by  com- 
petent authorities.  I  have  omitted  to  refer 
to  the  Sirajiyah,  although  the  work  is  acces- 
sible to  the  English  reader  through  the  me- 
dium of  Sir  W.  Jones's  translation.  This  I 
have  done  advisedly,  since  (as  observed  by 
Sir  W.  Macnaghten)  the  style  of  the  work, 
being  a  version  of  a  scientific  Arabic  trea- 
tise, is  necessarily  so  abstruse,  that  a  know- 
ledge of  the  original  language  is  almost  re- 
quisite to  the  stody  of  the  translation  ;  and, 
moreover,  the  work  itself,  together  with  its 
conunentary,  the  Sharifiyah,  mav  be  said  to 
be  embodied  in  a  more  intelligible  form  in 
Baillie's  excellent  treatise  on  the  Law  of 
Inheritance,  and  Sir  W.  Macnaghten's  Prin- 
ciples  and  Precedents  of  Muhammadan  Law. 
It  may  be  remarked,  that  the  term  "  heir  " 
is  used  throughout  these  pages  to  signify 
any  person  who  has  a  right  to  inherit  any 
species  of  property  whatever. 
*  Baillie,  Inh.  1.    Macn.  Princ.  M.  L.  1. 

Z2 


340 


[INHERITANCE.] 


line,  in  the  fourth  degree  of  descent, 
to  a  common  ancestor  who  was  in  the 
sixth  degree  of  the  last  legal  proprie- 
tor of  an  estate,  were  held  to  be  en- 
titled to  succeed,  to  the  exclusion  of 
one  who  was  only  related  to  such  last 
proprietor  through  females.  SJiah 
Ilahi  Buhsh  v.  Shah  Casim  AH.  5th 
Aug.  1805.  1  S.  D.  A.  Rep.  98.— 
H.  Colebrooke  tf  Harington. 

254.  Where  a  Musulmdn,  shortly 
before  his  death,  made  oyer  his  share 
of  a  Talook  to  his  widow  in  satis- 
faction of  dower  settled  on  her  at 
marriage,  and  she  held  it  till  her 
death,  thirty-three  years  afterwards, 
without  her  title  being  disputed  by 
any  of  the  heira  of  her  late  husband ; 
it  was  held  that  her  heirs  were  en- 
titled to  inherit  such  share  as  having 
belonged  to  her.  Mirza  Moohutn- 
mud  and  another  v.  Jareut  oz  Zohra 
Begum  and  others,  .  22d  July  1808. 
1  8.  D.  A.  Rep.  243.— Harmgton  & 
Fombelle. 

255.  On  the  death  of  a  person  pos- 
sessed of  real  and  personal  property, 
without  issue,  and  leaving  brothers 
and  sisters  of  the  whole  blood,  and 
other  brothers  and  sisters  of  the  half 
blood,  by  the  same  father,,  the  bro- 
thers and  sisters  of  the  whole  blood 
succeed  to  the  entire  property,  to  the 
exclusion  of  the  half  blood. ^  Shaik 
JBuxoo  and  others  v.  Shaik  Jummal 
and  others.  24th  July  1817.  East's 
Notes.   Case  65. 

256.  If  a  Musulm^n  die,  leaving 
the  son  of  a  brother,  and  the  son  of  a 
sister,  their  parents  having  died  in  his 
lifetime,  the  son  of  the  orother  will 
take  the  whole  property,  to  the  ex- 
clusion of  the  sister's  son.  Doe  dem. 
Oolaum  Aubbus  v.  Shaik  Aumeer. 
15th  Feb.  1820.  East's  Notes.  Case 
113. 

257.  By  the  law  of  inheritance  as 
received  by  the  Shia  sects,  a  brother 


is  entirely  excluded  by  a  daughter. 
Wujeehoonisa  Khanum  and  others  v. 
Mirza  Husun  AIL  30th  Dec  1808. 
1  8.  D.  A.  Rep.  268.— Harington  k 
Fombelle.  Rajah  Deedar  Moosein 
V.  Ranee  Zoohoorunnisa,  12th  Aus^. 
1822.  3  S.  D.  A.  Rep.  164.— Ley- 
cester.  Goad,  &;  Dorin. 

258.  The  decision  in  this  last  case 
was  affirmed  on  appeal  by  the  Judi- 
cial Committee  of  the  Privy  Council. 
Same  v.  Same.  24th  Feb.  1841.  2 
Moore  Ind.  App.  441. 

258  a.  A  suit  was  instituted  by  A 
for  the  recovery  of  property  in  the 
possession  of  By  inherit^  by  her,  as 
she  alleged,  from  (7,  a  Musulmani 
prostitute,  deceased,  and  wrongfully 
possessed  by  i?  as  adopted  daughter, 
the  latter  being  alleged,  also,  to  be  a 
Hindu.  But  it  appearing  that  ail 
the  parties  were  Hindus,  being  of  the 
Cast  of  dancing  girls  and  prostitutes, 
though  calling  themselves  Musul- 
mdnis,  and  that  A' 8  relationship  to  C 
was  five  degrees  distant,  and  that  B 
was  her  niece;  the  Court,  under  the 
circumstances,  dismissed  the  suit 
Mt.  Wuzeer  Buksh  v.  Mt.  Burfooh- 
nissa  and  others.  19th  June  1844. 
7  S.  D.  A.  Rep.  76.— Rattray- 


'  Semble,  AlUer^  where  the  property  was 
acquired  by  the  same  common  nither,  which, 
on  his  death,  came  into  the  possession  of 
the  eldest  brother,  who  continued  to  carry 
on  the  father's  trade  upon  the  joint  capital. 


3.  Parentage.^ 

259.  The  son  of  a  deceased  Musul- 
man,  by  a  slave  girl,  was  held  to  be 
entitled  to  share  equally  in  the  inhe- 
ritance of  his  father  with  another  son 
by  the  lawful  wife  of  the  deceased.^ 
Oholam  Husun  Alt  v.  Zeirmb  Beebee. 
20th  July  1801.  1 S.  D.  A-  Rep.  48. 
Lumsden  &  Harington. 

260.  Where  A  claimed,  as  daugh- 


2  For  the  law  of  parentage,  see  1  Hed.  376 
et  seq,  Macn.  Princ.  M.  L.  61.  par.  31.  3i, 
33.  26 1 ,  262.  Cases  xii.  ziii.  BaUUe,  Inh.  S3. 

3  Macn.  Princ.  M.  L.  85.  Case  It.  It  i« 
necessary,  in  order  to  establish  the  parent- 
age of  children  by  slave  girls,  that  the  ftther 
should  acknowledge  them,  if  they  are  by 
different  mothers ;  but  if  they  are  by  the 
same  mother,  the  acknowledgment  of  the 
first-bom  is  sufficient  i^.  61.  par.  32. 85, 
note. 
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ter  (by  a  coDcubme)^  a  share  of  her 
deceased  fnthei^s  Zaminddri;  it  was 
held^  on  proof  that  she  was  the  daugh- 
ter of  the  deceased,  and  had  been  ac- 
knowledged by  him  as  his  child,  that 
she  was  entitled  to  a  share  in  the  in. 
lieritance.^  F^az  Alt  Khan  v.  Mt. 
Fatima  Khatoon.  3d  Dec.  1811.  1 
S.  D.  A.  Rep.  357.— Fombelle. 

5261.  The  son  of  a  Mosalm&n,  by  a 
elave  girl,  will  inherit  as  a  son,  if  the 
father  had  acknowledged  him  as  such 
in  his  lifetime.  Doe  aim.  Bibee  Bun- 
noo  v.  Mirza  Ahmed  AUee.  Sittings 
after  2d  Term  1818.  East's  Notes. 
Case  78. 

262.  A  son  bom  to  a  Muhamma- 
dan  man  and  woman,  living  together 
as  husband  and  wife,  though  not  pub- 
licly married,  and  where  tnere  is  no- 
thing  to  invalidate  the  presumption 
of  their  being  married,  will  inherit 
equally  as  a  son  in  proved  wedlock, 
and  is  not  divested  of  his  right  as  one 
of  the  heirs  to  the  estate  of  his  pater- 
nal uncle,  though  discarded  by  the 
latter.  Milir  AH  and  another  v.  Ku- 
reemoonisa  Begum  and  another.  28th 
AprU  1814.  2  S.  D.  A,  Rep.  1 12.— 
jRees. 

263.  The  acknowledgment  of  a 
brother  by  the  heir  entities  to  inheri- 
tance.^   lb. 

264t.  QiKBre,  Whether  illegitimate 
children  of  a  Musulman  by  a  woman, 
not  a  slave,  will  succeed  to  the  estate 
of  their  father  by  reason  of  their  hav- 
ing been  acknowledged  by  him  as  his 
children?*    In  the  goods  of  Shaik 


Nathoo.     24th  July  1844.     1  Ful- 
ton,  483. 


'  It  is  presumed  that  the  legal  opinion, 
in  this  case,  was  induced  by  the  fact  (which 
was  indeed  deposed  to  by  several  of  the  wit- 
nesses) that  the  mother  of  the  respondent 
wa0  not  only  the  concubine,  but  the  slave  of 
the  deceased  Zaminddr.  The  acknowledg- 
ment of  parentage  alone  would  not  avail  in 
the  case  of  a  free  woman  not  married  to  the 
acknowledger. — Macn. 

2  3  Hed.  172. 

'  The  question  was  not  decided  in  this 
case,  the  decision  proceeding  on  different 
grounds :  the  acknowledgment  of  the  father 
seems  to  be  the  main  thing  to  entitle  a  bas- 
tard to  a  right  of  succession.  I  Hed.  384. 
Macn.  Princ.  M.  L.  8d.  132. 


4.  0/  Sliarers  and  Residuaries.^ 

265.  Where  a  Musulmdn  died, 
leaving  a  widow  and  a  nephew,  who 
for  some  time  had  lived  with  him  in 
the  apparenl  capacity  of  his  heir  and 
adopted  son ;  the  widow  claimed  the 
whole  estate  of  th^  deceased,  under 
an  alleged  will,  and  the  nephew  made 
a  similar  claim  as  adopted  son ;  the 
Provincial  Courts  directed  a  K4zf 
and  two  Muftis  to  investigate  the 
matter ;  and  on  their  reporting  that 
neither  claim  could  be  considered  as 
established,  and  that  the  inheritance 
should  be  divided  according  to  the 
Musulmdn  laws,  the  Council  con- 
firmed their  decree,  and,  in  accordance 
with  it,  held  that  the  estate  should  be 
divided  into  four  shares,  of  which  one 
should  be  given  to  the  widow,  and 
three  to  the  brother  of  the  deceased, 
who  was  next  of  kin,  and  father  of  the 
nephew  who  claimed  as  adopted  son. 
The  Patna  Case.  1777.  3S.D.A. 
Rep.  195,  note. — (Patna  Provincial 
Council.)^ 

266.  AHamgfid  lands  were  granted 
to  a  mother  for  the  support  of  her 
family,  and  remained  to  them  (a  son 
and  two  daughters)  at  her  death. 
According  to  the  law  of  inheritance, 
the  lands  will  be  divided  into  four 
parts,  of  which  two  will  fall  to  the 
son,  and  one  to  each  of  the  daughters: 
a  pecuniary  pension  was  similarly  di- 
vided. Kuhoom  Khamim  v.  Mirza 
Mehdee.  29th  March  1798.  IS.D. 
A.  Rep.  16. — Cowper. 

267.  The  heirs  of  a  Musulmdn  de- 
ceased being  a  mother  and  two  sons, 
the  estate  will  be  divided  into  twelve 
parts,  of  which  the  mother  will  take 
one-sixth,  or  two,  and  the  sons  five 
each.  Gholam  Ifusun  AH  v.  Zeinub 
Beebee.  20th  Julv  1801.  1  S.  D. 
A.  Rep.  48. — Lumsden  &  Harington. 

268.  The  heirs  of  a  Muhammadan 


*  Macn.  Princ.  M.  L.  3.  12.  22,  23.   Bail- 
lie,  Inh.  57.71.  87.  95.  111. 
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deceased  being  a  widow,  a  mother,  a 
son,  and  a  brother,  the  estate  will  be 
divided  into  twenty-four,  or  seventy- 
two  parts,  of  which  the  widow  will 
take  one-eighth,  or  three,  or  nine 
shares,  the  mother  one-sixth,  or  foar, 
or  twelve,  and  the  residue,  or  seven- 
teen, or  fifty-one,  will  g^  to  the  son, 
the  brother  taking  nothing.  But  the 
son  dying,  one-third  of  his  share,  viz. 
In,  goes  to  his  mother,  the  widow,  and 
the  residue  to  his  uncle,  his  father's 
brother.  Hence  the  division  will  be : 
the  widow  ^y  the  mother  ||,  the  bro- 
ther ^.  On  the  mother's  death,  her 
son  would  take  her  share,  and  have 
If.  Mumud  Ali  y.  Khoorsheed  Bar 
noo.  14th  Aug.  1801.  1  S.  D.  A. 
Rep.  52. — Lumsden  &c  Harington. 

269.  Any  male  in  whose  line  of 
relation  to  the  deceased  no  female  en- 
ters is  residuary,  and  succeeds'  as 
such,  preferably  to  any  distant  kin- 
dred (Zu  al  Ihrdm)f  or  those  in 
whose  line  of  relation  a  female  enters. 
Bluinoo  Beehee  v.  Emaum  Buksh. 
6th  Aug.  1803.  1  8.  D.  A.  Rep.  68. 
— H.  Colebrooke  &  Harington. 

270.  The  heirs  of  a  Musulmdn 
deceased  being  a  widow,  a  son,  a 
daughter,  and  two  brothers,  the 
estate  will  be  divided  into  twenty-four 
parts,  of  which  the  widow  will  take 
one-eighth,  or  three,  the  son  fourteen, 
and  the  daughter  seven  pai*ts :  the 
brothers  take  nothing.     Ih. 

271.  And  being  a  mother,  a  sis- 
ter, and  father's  brother,  into  six 
parts;  of  which  the  mother  takes 
one-third,  or  two,  the  sister  one- 
half,  or  three,  and  the  uncle  one 
share.     Ih. 

272.  And  being  a  husband,  mo- 
ther, son,  and  a  daughter,  into  thirty- 
six  parts;  of  which  the  husband 
takes  one-fourth,  or  nine,  the  mo- 
ther one-sixth,  or  six,  the  son  four- 
teen, and  the  daughter  seven  shares. 
Ih. 

273.  A  Muhammadan  deceased, 
leaving  a  son,  a  daughter,  and  three 
widows,  his  estate  will  be  divided  into 
twenty-four  parts  ;  of  which  the  wi- 
dows will  take  three,  or  one-eighth 


of  the  estate  between  them.  Of  the 
residue,  fourteen,  or  two-thirds  of  the 
whole,  will  go  to  the  son,  and.seven, 
or  one-third  to  the  daughter.  Bee- 
hee Jugun  V.  Bakir  Ali  and  others. 
7th  May  1804.  1 S.  D.  A.  Rep.  78. 
— H.  Colebrooke  &  Harington. 

274.  And  the  first  and  third  wi- 
dows dying,  the  son  takes  two-thirds 
and  the  cbughter  one-third  of  the 
two  twenty.fourths  which  feU  to 
them.     lb, 

275.  The  daughter  of  a  deceased 
Muhammadan,  inheriting  an  unpaid 
portion  of  her  mother's  dower,  and 
her  heirs  being  at  her  death,  her  hus- 
band, a  daughter,  brother,  and  three 
sisters ;  the  nusband  takes  a  fourth 
of  her  estate  (viz.  the  unpaid  dower), 
the  daughter  a  half,  the  brother  a  tenth, 
and  the  three  sisters  a  twentieth  each. 
Ali  Buhsh  Khan  v.  Kaleem  Be^bee. 
24th  Aug.  1804.  1  S.  D.  A.  Rep. 
83. — H.  Colebrooke  &  Harington. 

276.  The    heirs  of   a  Musulmdn 
being  a  second  wife,  a  son  by  a  first 
wife,  a  son  by  a  second  wife,  and  a 
daughter    of   the    second  wife,  the 
estate  will  be  divided  into  foriy,  or 
nine-himdred    and  sixty  parts,     of 
which  the  second  wife  will  take  one- 
eighth,  or  five,  or  one  hundred  and 
twenty,  each  son  fourteen,  or   three 
hundred    and    thirty-six,    and    the 
daughter  seven,  or  one  hundred  and 
sixty-eight.     The    daughter    subse- 
quently dying,  leaving  a  son  and  two 
daughters,  her  share  is  thus  divided : 
one-sixth,  or  twenty-eight  go  to  her 
mother,  seventy  to  her  son,  and  thir- 
ty-five to  each  of  her  two  daughters. 
The  second  wife  dying,  her  son  takes 
her  share.     Hence  the  division  is: 
son  by  the  first  wife  |^  son  by  the 
second    wife  5^,  grandson    by   the 
daughter  ^  and  two  grand-daughters 
by  die  daughter  ^  each.     Sufdwr 
Hosein    v.   Enayut  BCosein,    25th 
Nov.  1805.     1  S.  D.  A.  Rep.  HI. 
— H.  Colebrooke  &  Harington. 

277.  The  heirs  of  a  Musolmin 
being  a  widow  and  two  sons,  the 
widow  takes  an  eighth,  and  the  sons 
equal  shares  of  the  residue.     Casim 
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AH  ▼.  Furzund  Ali.  27th  Nov. 
1805.  1  8.  D.  A.  Rep.  113.— H. 
Colebrooke  k  Harington. 

278.  The  heirs  of  a  Musulm4n  de- 
ceased being  a  son  and  two  daugh- 
ters^ both  married  to  the  same  per- 
son^  the  estate  will  be  divided  into 
sixteen  parts,  of  which  the  son  will 
take  eighty  and  each  daughter  four. 
The  son  dying,  his  sisters  divide  his 
share  equally,  so  that  each  has  eight 
parts  of  the  original  estate.  The  8&. 
Gond  daughter  dies,  leading  her  hus- 
band and  two  sons ;  the  husband 
takes  two  parts,  and  the  sons  each 
three.  The  first  daughter  dies,  leav- 
ing her  husband  and  two  nephews ; 
the  husband  takes  four  shares,  and 
the  nephews  two  each.  One  nephew 
dying,  his  father  takes  his  share. 
Hence  the  division  is:  the  husband 
jl  of  the  estate,  and  the  nephew^. 
Mt.  Hyalee  Khanum  v.  Mt,  KooU 
soam  Khanum.  4th  Sept.  1807.  1 
8.  D.  A.  Rep.  214.— H.  Colebrooke 
&  Fombelle. 

279.  The  heirs  of  a  Musulmdn  de- 
ceased being  a  widow,  a  sister  with 
one  son,  and  another  sister  with  two 
sons,  the  estate  will  be  divided  into 
sixteen  parts,  of  which  one-fourth,  or 
four,  will  go  to  the  widow,  and  the  re- 
mainder equally  to  the  two  sisters,  viz. 
six  shares  each.  On  the  death  of 
the  sisters,  the  share  of  the  first 
would  go  to  her  only  son,  that  of  the 
second  to  her  two  sons  in  equal 
shares.  Had  the  sisters  died  in  the 
lifetime  of  the  proprietor,  his  wife 
would  have  taken  her  four  shares, 
and  the  three  nephews  equal  shares 
in  the  residue,  that  is,  four  each. 
Sheikh  Buhatuier  Ali  v.  Sheikh  Dho- 
fnun  and  others.  8th  Aug.  1808. 
1  S.  D.  A.  Rep.  250.— Harington  & 
Fombelle. 

280.  The  heirs  of  a  Musulmdn  de- 
ceased being  a  widow,  a  son,  a  ne- 
phew ^son  of  a  half-brother),  and  the 
widow^s  mother,  the  estate  will  be 
divided  into  twenty-four  parts,  of 
which  the  widow  takes  one-eighdi,  or 
three,  and  the  son  the  remaining 
twenty-one  parts.     But  on  the  death 


of  the  son,  his  mother,  the  widow, 
takes  one-third  of  his  twenty-one 
parts,  or  seven  parts,  and  his  half 
cousin  the  remaining  fourteen;  and 
on  the  widow's  death  her  mother 
takes  her  share.  Hence  the  nephew 
has  H,  and  the  widow's  mother-. 
Ahrrmd  OUaJi  and  another  v.  Behar 
UUah.  7th  Aug.  1809.  1  8.  D. 
A.  Rep.  284. — Harmgton  &  Fom- 
belle. * 

281.  The  share  of  a  widow  of  a 
Musulm^n,  where  there  are  no  chil- 
dren or  other  descendants,  is  one- 
fourth  of  her  husband's  estate;  but  it 
being  ruled  by  Futmas  that  there  i» 
in  modem  times  no  Bait'ulrmdl,  or 
public  treasury,  regularly  established,, 
the  other  three-fourths  also  revert  to 
the  widow.  Mt.  Soobhanee  v.  Bhe^ 
tun.  11th  Sept  1811.  1  8.  D.  A. 
Rep.  346. — Harington  &  Stuart. 

282.  Where  there  is  but  one  child 
of  a  marriage,  or  any  larger  nupiber, 
the  widow  is  entitled  to  one-eighth  of 
her  husband's  property  at  his  death. 
Anon.  4th  Term  1813.  East's  Notes. 
Case  1. 

283.  A  female  dying  and  leaving  a 
brother  and  sister,  the  brother  takes 
two-thirds  and  the  sister  one-third  of 
her  ancestral  property.  Mt.  Banoo 
Beebee  v.  Fukheroodeen  Hosein.  3d 
May  1816.  2  8.  D.  A.  Rep.  180. 
— Harington  &  Fombelle. 

284.  In  collateral  descent,  children 
of  the  brothers  of  a  deceased  Musul- 
m^  will  take  two-thirds,  and  the 
children  of  his  sisters  one-third  of  the 
estate,  if  such  brothers  and  sisters 
survive  him.  Doe  dem.  Oolaum 
Aubbus  V.  Shaik  Aumeer.  15th 
Feb.  1820.  East  Notes.  Case 
113. 

285.  But  if  a  Musulmdn  die  leav- 
ing the  son  of  a  brother  and  the  son 
of  a  sister,  their  parents  having  died 
in  his  lifetime,  the  son  of  the  brother 
will  take  the  whole  property.     Tb. 

286.  The  heirs  of  a  deceased  Mu- 
hammadan  being  his  mother,  his  wi- 
dow, and  the  son  of  his  paternal 
uncle,  the  estate  will  be  divided  into 
twelve  shares,  of  which  the  mother 
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will  take  four,  the  widow  three,  and 
the  son  of  the  nncle  five.     lb. 

287.  The  claimants  to  a  Musul- 
m&n's  property  heing  three  widows, 
three  aanghters,  a  mother,  and  a  bro- 
ther, the  property  should  be  made 
into  seventy-two,  or  two  hundred  and 
sixteen  parts,  of  which*  the  widows 
should  get  nine,  or  twenty-seven,  the 
daughters  forty-^ight,  or  one  h^dred 
and  forty-four,  the  mother  twe*e,  or 
thirty-six,  and  the  brother  three,  or 
nine ;  and  one  of  the  daughters  dying 
before  the  distribution,  her  mother 
takes  one-sixth  of  her  share,  or  eight ; 
two-thirds,  or  thirty-two,  are  equally 
divided  between  her  sisters,  who  each 
get  sixteen,  and  the  residue  goes  to 
the  father's  brother,  her  uncle. 
Hence  the  division  will  be  :  mother 
2^,1,  first  wife^,  second  and  third  wives 
each  ^,  two  surviving  daughters 
each  ^,  and  brother  ^.  Rajah  Dee- 
dar  iloosein  v.  Ranee  Zuhooroonvsa. 
4th  Aug,  1820.  3  S.  D.  A.  Rep. 
46. — Sir  J.  E.  Colebrooke. 

288.  The  preceding  decision  was 
according  to  the  Sunniy  doctrine; 
but  in  a  later  case  between  the  same 
parties,  in  which  the  uncle  claimed 
his  brother's  share  of  a  Zaminddri, 
it  was  settled,  that  the  paities  being 
of  the  Shia  sect  the  law  must  be 
taken  as  received  by  that  sect,  and 
the  brother  (the  uncle)  was  conse- 
quently held  to  be  excluded  by  co- 
existing daughters  ;  but  what  would 
be  the  legal  distribution  of  his  bro- 
ther's estate  was  not  settled.  Same 
V.  Same.  12th  Aug.  1822.  3  S. 
D.  A.  Rep.  164.— Sir  J.  E.  Cole- 
broke  &  Goad. 

289.  And  in  another  case  between 
the  same  parties  it  was  decided,  that 
tbougb,  in  the  distribution  of  heritage, 
both  the  Sunniy  and  Shia  sects  recog- 
nize the  same  FardiZj  or  specific 
shares,  they  diifer  as  to  the  distribu- 
tion of  the  RacUI,  or  residue,  should 
there  be  any.  The  Shfas  prefer  the 
nearest  kin,  who  divide  it  in  propor- 
tion to  their  specific  shares ;  the  Sun- 
niys,  on  the  contrary,  give  preference 
to  the  Asbak,  or   agnate    kinsmen. 


Same  v.  Same  18th  May  1830.  5 
S.  D.  A.  Hep.  29.— Tumbull  &  Rat- 
tray. 

290.  This  decision  was  confirmed 
on  appeal  by  the  Judicial  Commit- 
tee of  the  Privy  CounciL  Sams  v. 
Same.  24th  Feb.  1841.  2  Moore 
Ind.  App.  441. 

291.  The  heirs  of  a  Musulmdn 
being  his  widow  and  three  daughters, 
the  estate  should  be  made  into 
twenty-four  parts,  of  which  the  wi- 
dow takes  an  eighth,  or  three,  and 
the  three  daughters  seven  each.* 
Shumsheer  All  Khan  v.  Wilayutee 
Begum.  11th  Dec.  1820.  3  S. 
D.  A.  Rep.  58.— Sir  J.  E.  Cole- 
brooke. 

292.  The  heirs  of  a  Musulm4n 
being  his  widow,  two  sons,  and  four 
daughters,  the  estate  should  be  made 
into  sixty-four  parts,  of  which  the 
widow  is  entitled  to  eight,  the  sons 
to  fourteen  each,  and  tne  daughters 
to  seven  each ;  and  being  his  mother, 
his  widow,  and  three  sisters,  should 
be  made  into  thirty-nine  parts,  of 
which  his  widow  is  entitled  to  nine, 
his  mother  to  six,  and  his  sisftrs  to 
eight  each.^  Ranee  Buhhsh  Beebee 
V.  Nadir  Beebee,  11th  Dec.  1820. 
3  S.  D.  A.  Rep.  59.— C.  Smith. 


1  Where  a  wife  inherits  from  her  hus- 
band, leaying  children,  her  share  in  that 
case  being  one-eighth,  and  there  are  other 
claimants  entitled  to  one-sixth,  one-Uiird, 
or  two-thirds,  the  division  must  be  by 
twenty-four. — Macn. 

'  In  this  case,  although  the  JWicoof  the 
law-officer  of  the  ZilUh  Court  was  so  ftr 
correct  that  it  did  not  operate  unjustly  in 
respect  to  any  of  the  heirs,  yet  as  it  did  not 
appear  that  any  distribution  of  the  property 
had  taken  place  until  after  the  deaUi  of  one 
of  the  heirs  entitled  to  share  in  the  estate, 
the  Futwa  ought  to  have  been  delivered  ac- 
cording to  the  rules  prescribed  in  a  caae  of 
vested  inheritance.  This  observation  was 
made  by  the  law-officers  of  the  Sudder  Be- 
wanny  Adawlut ;  but  as  it  appeared  that,  by 
this  mode  of  calculation,  the  result  would 
be  in  substance  the  same,  no  further  notice 
was  taken  of  the  omission. — Macn.  For  the 
rules  to  be  observed  in  cases  of  vested  in- 
heritance, where  a  person  dies  and  leaves 
heirs,  some  of  whom  die  prior  to  any  distri- 
bution of  the  estate,  see  Macn.  Princ  M.  L. 
27,  28.    BailUe  Inh.  121. 


[INHERITANCE.] 


345 


293.  The  heirs  of  a  Musulm&n 
being  two  widows,  a  mother,  and  a 
son,  the  estate  should  be  made  into 
forty-eight  parts,  of  which  the  wi- 
dows are  entitled  to  one-eighth,  or  six, 
taking  three  each,  the  mother  to  one- 
sixth  or  eieht,  and  the  son  to  the  re- 
maining thirty-four  shares.  One  widow 
and  the  mother  dying,  the  son  takes 
their  shares.  Hence  he  will  have  forty- 
five  shares  out  of  forty-eight.  Mirza 
Qaim  Alt  Beg  v.  Mt.  Bingun  and 
oihei's.  15th  April  1822.  3  8.  D. 
A.  Rep.  152. — Leycester  &  Dorin. 

294.  The  heirs  of  a  Muhammadan 
being  a  widow,  a  mother,  and  a  half 
sister,  the  property  should  be  made 
into  thirteen  parts,  of  which  three 
belong  to  the  widow,  four  to  the  mo- 
ther, and  six  to  the  half  sister.  Mt. 
Skureef  Oonisa  v.  Mt  Kliizur 
Oonisa  Khanum. — 5th  Feb.  1823. 
3  8.  D.  A.  Rep.  210.— Dorin. 

295.  The  heirs  of  a  Musulman 
being  his  mother,  his  brother,  and 
his  widow,  his  property  should  be 
made  into  twelve  p£u*ts,  of  which  four 
should  go  to  the  mother,  five  to  the 
brotbflr,  and  three  to  the  widow ;  and 
on  the  mother's  death  her  shares  go 
exclusively  to  .  her  surviving  son.^ 
Fuqeer  Moohummud  v.  Mu  Kan- 
dee.  15th  Jan.  1824.  3  8.  D.  A. 
Rep.  295. — J.  Shakespear. 

296.  wi,the  son  of  a  daughter's 
daughter  of  a  woman  who  died  in  the 
lifetime  of  her  husband  (who  left  no 
other  heir  but  -B,  an  only  son),  was 
decreed  to  be  entitled  to  one-half 
share  of  his  maternal  great-grandfa- 
ther's estate,  B  taking  the  other. 
Muhhun  Lai  v.  Wuzeer  Alt.  14th 
March  1825.  4  8.  D.  A.  Rep.  32. 
— Harington  &  Sealy. 

297.  It  was  held,  that  the  heirs  of 

1  The  legal  share  of  a  mother,  where  there 
are  no  childreDf  nor  son's  children,  and 
only  x>ne  brother  or  sister,  is  one-third  ;  and 
of  a  widow,  where  there  are  no  children, 
nor  son's  children,  one-fourth ;  and  where  a 
fourth  and  a  third  share  come  together,  the 
property  should,  in  the  first  instance,  be 
maae  into  twelve  shares.  The  brother 
talces  what  remains,  as  residuary,  after  the 
legal  sharers  have  been  satisfied. — Macn. 


a  Muhammadan  deceased  being  a 
widow,  a  son,  four  daughters,  and 
three  sons  of  a  deceased  son,  the  pro- 
perty will  be  made  into  one  hundred 
and  ninety-two  shares,  of  which  the 
widow  will  take  twenty-four,  the  son 
forty-two,  each  of  the  daughters 
twenty-one,  ^nd  each  of  the  grand- 
sons fourteen.  Moohummud  AH 
Khan  and  otlters  v.  Moohummud 
Ashr^f  Khan  and*  another.  30th 
April  1827.  4  8.  D.  A.  Rep.  231. 
— Leycester  &  Dorin. 

298.  The  heirs  of  a  deceased  Mu- 
sulmdn  being  a  son  and  a  daughter, 
the  property  will  be  made  into  three 
shares,  of  which  the  son  will  get  two, 
and  the  daughter  one.  Mt,  IVqjida 
V.  Kureem  Buksh.    14th  July  1827. 

4  8.  D.  A.  Rep.  247.— Dorin. 

299.  A  sister,  with  an  only  bro- 
ther, is  entitled,  at  her  father's  death, 
to  a  third  of  his  property  ;  and  on  the 
death  of  her  brother,  without  being 
married,  to  his  entire  share  of  the 
property;  to  half  of  it  as  her  specific 
portion,  and  to  the  other  half  by  re- 
turn, or  Radd.     lb. 

300.  Where  the  heirs  of  a  Musul- 
mdn  deceased  are  a  widow,  a  son, 
and  two  daughters,  the  property 
should  be  divided  into  thirty-two 
parts,  of  which  the  widow  is  entitled 
to  four,  the  son  to  fourteen,  and  the 
daughters  to  seven  each.  Chutter 
Singh  v.  Mt.  Noorun.  29th  Nov. 
1827.  4  8.  D.  A.  Rep.  280.— 
Sealy. 

301.  Held,  that  a  person  who  was 
descended  from  the  great-grandfather 
of  a  deceased  Musulmdn  was  en- 
titled to  a  share  of  the  residue.  2>oe 
dem.  Sheikh  Moohummud  Buftsh  v. 
Shurf  Oon  Nissa  Begum  and  ano- 
ther. 2d  Term  1831.  Baillie  Inh. 
82.  (Sup.  Cot.  Calc.) 

302.  In  the  succession  to,  or  parti- 
tion of,  an  estate,  the  shares  of  a  fa- 
ther, mother,  and  spouse,  are  re- 
spectively one-third,  one-sixth,  and 
one-half.  Imdad  All  v.  Kadir 
Baksh  and  others.   24th  April  1833. 

5  8.  D.  A.  Rep.  296.— Walpole. 

303.  The  heirs  of  a  deceased  Mu- 
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sulmdn  being  two  widows,  three-flons, 
and  four  dauchtera,  his  property  will 
be  divided  into  eighty  shares,  of 
which  the  widows  will  take  ten  be- 
tween them,  the  sons  fourteen,  and 
the  daoffhters  seven  each.  SyedLutf 
Ali  ana  another  t.  Mt»  Weuaum* 
25th  April  1837.  6  8.  D.  A.  Rep. 
159. — Money. 

904.  The  heijs  of  a  Mosulm&n  de- 
ceased being  two  widows,  a  mother, 
and  three  daughters,  one  by  the  first 
wife,  and  two  by  the  second,  the 
estate  will  be  divided  into  two  hun- 
dred and  forty,  or  twelve  hundred 
parts,  of  which  the  widows  will  re- 
ceive fifteen,  or  seventy-five  each, 
the  mother  forty-two,  or  two  hun- 
dred and  ten,  and  the  daughters  fiftv- 
six,  or  two  hundred  and  eighty  each. 
Aft.  Rahea  Khatoon  and  another  v. 
Budroonissa.  28th  Dec.  1841.  7  8. 
D.  A.  Rep.  62. — Lee  Warner  &Reid. 

305.  But  one  of  the  daughters  of 
the  second  wife  dying  before  the  dis- 
tribution of  the  estate,  leaving  as  her 
heirs  her  mother,  her  uterine-sister, 
and  her  half-sister,  her  share,  .^  is 
thus  divided :  The  second  wife,  her 
mother,  takes  one-fiflh,  or  fifty-six, 
the  half-sister  one-fifth,  or  fifly-six, 
and  the  uterine-sister  three-fifths,  or 
one  hundred  and  sixty-eight.  Hence 
the  division  of  the  entire  property 
will  be :  the  first  wife  j||j,  the  second 
wife  j—,  the  mother  ^,  the  half-sis- 
ter 1^  and  the  utenne-sister  ,^.  Tb, 


10th  May  1821.    3  S.  D.  A.  R^.  90. 
— Goad  k,  Dorin. 


5.  Of  Distant  Kindred,^ 

306.  Of  two  widows,  on  whom  their 
husband  had  settled  his  property  in 
equal  proportions,  one  dying,  the  other 
has  no  right  of  inheritance,  but  the 
deceased  widow's  sister's  son  will  take 
the  property  in  default  of  nearer  heirs.' 
Kali  Khan  v.  Rajah  Mitterjeet  Sing, 

^  Macn.  Princ.  M.  L.  7.  Baillie,  loh.  127. 

2  In  this  case  the  appellant  (the  son  of 
the  deceased  widow's  sister)  came  under  the 
description  of  that  class  of  heirs  who  rank 
third  among  the  distant  kindred,  and  who 
take  the  estate  in  default  of  those  heirs  who 
are  technically  termed  legal  sharers  and  re- 
siduaries.    Macn.  Princ.  M.  L.  8.  par.  45. 


6.  By  Custom. 

307.  Two  sons  of  a  deceased  Ma- 
sulmdn  in  Malabar  brought  a  suit 
against  their  late  father's  nephew  to 
recover  possession  of  certain  paddy 
fields  and  outstanding  debts,  the  pro- 
perty of  their  late  father.  The  nephew 
claimed  to  succeed  as  heir  to  his  un- 
cle's  estate  in  conformity  with  certain 
local  usages  of  Malabar,  observed 
chiefly  by  the  Hindus  there;  but 
failing  to  prove  that  such  custom 
prevailed  in  the  family,  the  estate  was 
adjudged  to  the  sons  according  to  the 
Muhtunmadan  law  of  inheritance. 
Anon.  Case  6  of  1809.  1  Mad. 
Dec.  29. — Scott  &  Greenway. 

306.  An  illegitimate  son  of  a  Mu- 
hammadan,  who,  during  his  lifetime, 
had  held  a  share  of  an  office  which 
was  Watan,  or  hereditary,  has  no 
claim  to  such  share  on  the  decease  of 
his  father  where  the  custom  of  the 
country  does  not  allow  bastards  to 
succeed  to  hereditary  offices^  and 
although  the  Muhammadan  law  re- 
cognizes no  Watan  property,  but 
classes  all  property  under  the  tenn 
Tarikdt,  or  "effects,"  and  by  that 
law  an  Ulegitimate  son  would  there- 
fore inherit  and  succeed  to  the  office; 
yet,  und^r  Sec.  14.  of  Reg.  II,  of  1800,' 
which  directs  the  customary  rule  of 
the  country  to  operate,  under  certain 
circumstances,  to  the  exclusion  of  the 
written  law,  such  claim  cannot  be  ad- 
mitted where  the  custom  of  the  coun- 
try differs  fix>m  the  law.  Mt.  JETti- 
meedoon  Nisa  v.  Ohoolam  Moheeood 
Been  Chowdree.  21st  Feb.  1821.  2 
Borr.  33. — Sutherland. 

309.  The  family  usage,  that  a  Za- 
minddri  has  never  been  separated, 
but  had  devolved  entire  on  eveiy 
succession,  though  proved  to  have 
existed  as  the  custom  for  many  gene- 
rations, will  not  exempt  the  Zomtn- 
ddri  from  the  operation  of  Reg.  XI. 
of  1793,  which  provides,  in  case  of 


'  Rescinded  by  Reg.  L  of  1827. 
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intestacy^  for  the  division  of  the 
landed  estate  among  the  heirs  of  the 
deceased.  Rajah  Deedar  Hossein 
V.  Ranee  Zuhooroon  Nism.  12th 
Aug.  1822.  3  S.  D.  A.  Rep.  164.— 
Leycester^  Goad,  k,  Dorin. 

310.  This  decision  was  confirmed, 
on  appeal,  by  the  Judicial  Committee 
of  the  Privy  Council.  Same  v.  Same. 
24th  Feb.  1841.  2  Moore  Ind.  App. 
441.  ^  ^i- 

311.  Reg.  X.  of  1800  does  not  ap- 
ply eenerally  to  all  undivided  Zamtn- 
darUf  in  which  a  custom  prevails  that 
the  inheritance  should  be  indivisible, 
but  only  to  the  Jungle  Mahdlls,  of 
Midnapore  and  other  districts,  where 
local  customs  prevail ;  and  therefore 
only  partially,  and  to  that  extent,  re- 
peals Reg.  Al.  of  1793.  In  a  suit, 
therefore,  by  a  party  in  possession  of 
one  moiety  of  a  Zaminddrif  for  reco- 
very of  the  other,  on  the  ground  that 
the  estate  was,  according  to  the  family 
rule,  indivisible,  it  was  held,  by  the 
Judicial  Committee  of  the  Privy 
Council,  that  the  property  not  being 
a  Jungle  Mah411  witnin  the  provi- 
sions Of  Reg.  X.  of  1800,  the  family 
rule,  if  proved,  was  abrogated  by 
Reg.  XI.  of  1793,  and  (the  title  deeds 
set  up  in  the  pleadings  not  being  sa- 
tisfactorily proved)  that  the  descent 
must  be  governed  according  to  Reg. 
IV.  of  1793,  by  the  law  of  the  reli- 
gious  sect  to  which  the  disputants  be- 
longed. The  Judicial  Committee,  in 
affirming  the  judgment  of  the  Court 
below,  held  the  Zamiiiddri  divisible 
among  the  co-heirs  of  the  deceased 
ZamtJiddr,  according  to  the  laws  of 
the  Shfa  or  Im&mfyah  sect  to  which 
they  belonged.^   lb. 


7.  To  Offices. 

312.  Where  a  Musulman  claimed 
the  Sajjadeh-nishiniy  or  right  of  su- 
perintendence of  a  religious  establish- 
ment, together  with  the  Tawliyaty  or 
trusteeship  and  management  of  certain 
rent-free  lands  attached  to  it,  he  beins 
a  lineal  descendant  of  the  originfu 

1  See  supra,  PI.  210,  note. 


founder,  as  required  by  the  original 
assignment,  judgment  was  given  in 
his  favour  against  one  claimant,  who 
was  descended  from  the  founder  by 
the  intervention  of  females,  and  ano- 
ther (a  woman),  who  was  prevented 
by  her  sex  from  holding  the  offices, 
under  the  pro^sions  of  the  grant,  but 
with  a  reservation  for  his  obtaining  a 
Sanadfrom  Govemn^t.'  Mt.  Kya- 
ofi'Nisa  and  another  v.  Mofuhir-oU 
Islam.  17th  Sept.  1805.  1  S.  D. 
A.  Rep.  106.— H.  Colebrooke  &  Ha- 
nng^on. 

8.  Exclttsionjrom  Inheritance.^ 

313.  Homicide,  whether  punish- 
able by  retaliation  or  expiable,  is  an 
impediment  to  succession  to  the  estate 
of  the  person  slain.^  Shah  Ahadee  v. 
Sliah  Ali  Nuhee.  12th  Oct.  1803. 
1  S.  D.  A.  Rep.  73.— H.  Colebrooke 
&  Harington. 

314.  A  person  obtaining  a  grant  in 
the  name  of  another,  with  the  inten- 
tion of  holding  the  property  during 
his  life,  and  securing  the  succession  of 
the  nominal  erantee  at  his  death,  can- 
not thereby  defeat  the  right  of  inheri- 
tance  of  his  lawful  heirs,  who  are  en- 
titled at  his  death  to  succeed  to  the 
property  of  which  he  died  possessed 
as  part  of  his  estate.     Sheilth  BuJiaU" 


'  The  decision  on  this  case  was  governed 
by  the  special  conditions  of  the  endowment, 
no  less  than  by  the  general  law  respecting 
pious  appropriations.  The  offices  of  prin- 
cipal of  the  institution,  and  of  trustee  and 
manager  of  the  lands,  had  heen  reserved  by 
the  original  assignment  for  a  lineal  descen- 
dant of  the  founder.  According  to  the  pre- 
vailing authorities  of  Muhammadan  law, 
lineal  descent  intends  the  male  line ;  and  a 
female  descendant  in  the  male  line  is  dis- 
qualiiied  by  sex  for  one  of  the  offices.  It 
became  therefore  necessair  to  select  a  per- 
son from  the  male  descendants  of  the  foun- 
der ;  and  the  trust  being  of  a  public  nature, 
it  appeared  proper  that  the  nomination  of 
the  person  to  be  appointed  should  have  the 
sanction  of  Government — Macn. 

*  Macn.  Princ.M.L.  31.  Baillie,  Inh.  21. 

^  Among  Shias,  the  homicide,  whether 
justifiable  or  accidental,  does  not  operate  to 
exclude  from  the  inheritance.  The  homi- 
cide, to  disqualify,  must  have  been  of  malice 
prepense.    Macn.  Princ.  M.  L.  40.  par.  30. 
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der  Ali  v.  Sheikh  JDhamun  and  others, 
8th  Aug.  1808.  1  8.  D.  A.  Rep.  250. 
— Harington  &  Fombelle. 

314  a.  Apostacy  from  the  Moham- 
madan  faith,  if  subseqaent  to  the  de- 
volution of  hereditable  property^  does 
not  deprive  the  apostate  of  his  right 
of  succession.  Wuje^liooniM  Klta' 
num  and  others  v.  Mirza  Htaun  Ali, 
30th  Dec.  1808.  1  S.  D.  A.  Rep. 
268. — Haring&n  &  Fombelle. 

316.  A  natural  son  of  a  Muham- 
madan  woman,  by  a  Christian,  if 
brought  up  in  the  profession  of  the 
Christian  religion,  cannot  of  right 
inherit  her  property.  In  the  goocb 
of  Bibee  May.  3d  Term  1819. 
East's  Notes.     Case  105 

316.  The  childless  widow  of  a  Mu- 
sulmdn  dying  in  his  father's  lifetime 
is  not  entitled  to  inherit.  Doe  dem. 
Oolaum  Aubbus  v.  Shaik  Aumeer. 
15th  Feb.  1820.  East's  Notes.  Case 
113. 

317.  A  Musulman  cannot  inherit 
with  his  paternal  uncle  if  his  father 
died  before  his  father's  father;  in 
other  words,  there  is  no  right  of  re- 
presentation recognized  by  the  M u- 
nammadan  law.  Ubdoo  Ituhman  v. 
Mudaree  Khan  and  others,  17th 
Aug.  1824.  3  S.  D.  A.  Rep.  408.— 
C.  Smith  &  Martin. 

318.  Where  the  original  ancestor 
of  the  parties  had  been  deprived  by 
the  then  existing  Oovernment  of 
estates,  which  were  recovered  under 
another  Government  by  the  descen- 
dants of  one  of  his  sons,  it  was  held, 
that  the  descendants  of  another  son 
have  no  right  to  pai*ticipate.     lb. 

319.  A  renunciation  of  inheritance 
during  the  lifetime  of  the  ancestor 
was  decided  to  be  null  and  void ;  and 
it  was  held  that  a  claim  to  such  inhe- 
ritance so  renounced  might  be  pre- 
ferred at  any  subsequent  period  with- 
out limitation.  Mt,  Khanum  Jan  v. 
Mt.  Jan  Beebee,  13th  Feb.  1827. 
4  S.  D,  A.  Rep.  210. — Leycester  & 
Dorin. 


^^\yr.»V  -v  'S/*.'^ 


III.  Of  Europeans.^ 

1.  In  the  Supreme  Courts, 

320.  Held,  that  lands  of  British 
subjects  must  be  considered  as  de« 
scending,  according  to  the  English 
law,  except  so  far  as  the  Charter  may 
have  altered  that  course  of  descent. 
Joseph  V.  Ronald,  1  Moore  Ind. 
App.  320. 

321.  It  was  held  that  the  property 
of  Europeans  in  land  at  Bombay  fol- 
lows the  propertv  of  the  person,  or, 
in  other  words,  that,  like  leaseholds 
in  England,  it  is  personal  property 
for  the  purpose  of  succession  and  of 
liability  for  debt  by  execution  or 
otherwise,  and  in  other  matters  of 
title,  and  must  therefore  be  as  variable 
as  the  laws  of  the  various  Casts  which 
compose  the  Society;  and  where  A 
and  jB,  two  Portuguese,  claimed  the 
lands  of  a  deceased  lunatic,  A  claim- 
ing as  heir-at-law,  and  B  as  only  next 
of  kin  and  administratrix,  judgment 
was  given  in  favour  of  tlie  latter,  the 
Court  considering  the  lands  to  be 
personal  property,  and  deciding  that 
if  A  had  any  right  to  a  part  of  the 
succession  of  the  deceased,  he  might 
claim  either  his  general  distribution 
share,  or  his  specific  interest  in  the 
peculiar  property  which  he  might 
suppose  to  be  liable  to  his  claun. 
But  his  claim  must  be  under  the  title 
of  ^,  as  administratrix.^    Doe  denu 


1  By  Act  XXX.  of  1839,  the  English  lav 
of  inheritance  contained  in  the  Stat  3d  and 
4th  Will.  IV.  c.  106.  was  extended  to  the 
territories  of  the  East-India  Company,  in 
cases  which,  but  for  the  passing  of  such  Act, 
would  be  governed  by  the  English  law  of 
inheritance  as  it  existed  previously  to  the 
passing  of  the  aforesaid  Statute. 

2  In  this  case,  Anstruther  R.  observed — 
"  There  has  been  no  instance  of  a  succes- 
sion of  an  eldest  son  of  any  English  subject* 
to  the  lands  or  houses  of  the  father  situated 
in  Bombay,  to  the  exclusion  of  the  younger 
children,  although  the  division  has,  in  two 
instances,  been  contested."  But  it  has  been 
decided  by  the  Court  of  Chancery  in  Eng- 
land, that  lands  of  Europeans  in  the  East 
Indies,  held  by  a  tenure  of  the  nature  of 
fee-simple,  do  not  pass  by  an  unattested 
will,  but  descend  to  the  person  who  would 
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De  SUveira  v.  Salvador  Bernardo 
Texeira,  Perry's  Notes.  Case  1. 
(Recorder's  Court.) 

322.  The  Portuguese  laws  of  stro- 
cession  remain  in  full  force,  as  re- 
gards the  Portuguese  in  Bomhay ; 
since,  although  the  law  of  Portugal 
cannot  of  its  own  force  operate  at 
Bombay,  the  customs  observed  by 
the  Portuguese  have  a  legal  com- 
mencement in  the  island,  and  are 
valid.     lb. 

2.  In  the  Courts  of  the  Honourahle 
Cortvpany. 

323.  It  was  held,  that,  by  the  Por- 
tuguese  law  of  inheritance,  one 
moiety  of  the  estate  of  the  husband 
devolves  at  his  death  on  his  widow, 
and  the  other  moiety  on  his  next  of 
kin.  According  to  this  law,  a  distri- 
bution was  directed  to  be  made  of  the 
landed  estate  of  a  deceased  person ; 
but  his  wife  dying,  and  several  claims 
to  her  moiety  being  preferi'ed,  it  was 
subsequently  discovered  that  the  de- 
ceased husband  was  a  British  subject. 
As  he  left  no  heirs,  (the  i-elations  of  a 
mother  or  a  wife  not  being  heirs  to 
real  property,  accordine  to  English 
law,)  it  was  decreed  that  the  estate 
should  revert  to  Government,  by 
whom  it  was  originally  granted  to  the 
father  of  the  deceased.^  Joanna 
Fernandez  v.  Domingo  de  Silva  and 
another,    12th  Feb.  1817.    2  S.  D. 

be  heir-at-law  in  England,  il,  by  an  un- 
attested will,  devises  lands  \a  B\  B  re- 
ceives the  rents,  and  by  a  will,  also  unattest- 
ed, gives  the  lands,  together  with  a  legacy, 
to  &e  heir-at-law  of  A  ;  the  heir  may  re- 
ceive the  legacy,  and  also  call  for  an  account 
of  the  rents  received  by  B.  Gardiner  v. 
FeO.  29th  July  1S19.  1  Jacob  &  Walker,  22. 
1  Had  this  case  been  decided  according 
to  the  law  of  Portugal,  the  decision  would 
have  been  the  same ;  as  it  appeared,  ftom.  a 
communication  with  some  professors  of  the 
law  at  Goa,  (who  were  latterly  consulted,) 
that  by  a  spanal  law  of  Portugal,  termed 
the  Mental,  and  applicable  to  this  case,  all 
grants  made  by  tne  Crown,  and  sub-grants 
made  by  any  great  donees  of  the  Crown, 
become  escheats  on  failure  of  the  legiti- 
mate descendants  of  the  original  donee ;  re- 
lations not  in  the  direct  line  being  excluded. 
— Macn. 


A.  Rep.  227. — Harington  &  Fora- 
belle. 

324.  Per  Le  Procureur  du  Roi  at 
Chandemagore.  Where  the  widow 
of  a  French  intestate  had  been  in  a 
state  of  community  with  her  deceased 
husband,  she  is  entitled  to  one 
moiety,  and  his  collateral  kin  to  the 
other  moiety  of  his  personal  estate. 
Durand  and  another  9*  Bollard  and 
others.  15th  Feb,  1832.  5  8.  D. 
A.  Rep.  176. 

IV.  Of  Jains. 

324  a.  The  Jain  Shastra  recognizes 
heritable  right  in  an  adopted  son. 
Maharajah  Oovindnath  May  t.  64^- 
lal  Cliand  and  others.  23d  March 
1833.  5  8.  D.  A.  Rep.  276.— H. 
Shakespear  &  Walpole. 

V.  Of  ?ARsfs. 

325.  It  was  held  by  an  award  of 
the  JDasturf  that  if,  among  Pdrsls, 
a  son  die  in  his  father's  lifetime,  the 
father  is  entitled  to  his  property,  be- 
cause he  pays  his  son's  funeral  ex- 
penses. Furidoonjee  Sfiapoorjee  v. 
Jumshedjee  Nowshirwanjee,  25th 
May  1809.  1  Borr.  23.— Duncan, 
Lechmere,  &  Rickards. 

326.  It  was  held  by  an  award  of 
the  Bastur,  that  among  Pdrsfs,  if  a 
son,  after  the  death  of  his  father,  by 
his  own  free  will  and  consent  become 
the  adopted  son  of  another,  he  is  en- 
titled to  share  both  in  the  property  of 
his  real  father  and  in  that  of  the  per- 
son who  adopted  him.'    Tb. 

327.  Among  P&rsfs,  a  person 
dying  intestate  and  leaving  a  grand- 
son, with  the  wife  of  a  second  mar- 
riage, by  whom  be  left  no  issue,  if 
the  first  wife  of  the  deceased  be  alive, 
she  and  the  grandson  will  share  the 
property  eaually  between  them;  the 
second  wife  will  only  retain  her 
dowry  (viz.  whatever  property  she 
brought  from  her  own  house),'  and 


2  The  award  in  this  case  was  held  good 
in  all  the  Courts  merely  as  an  award  under 
Sec.  20.  of  Reg.  YII.  of  1800  and  the  point 
here  noticed  was  not  discussed.  Reg.  VII. 
of  )800  was  rescinded  by  Reg.  I.  of  1827. 
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the  grandson  inherits  all  the  re- 
mainder,  though  there  be  no  will  in 
his  favour.  Oooshtmp  Sukoorabjee 
V.  Kaoo^ee  Kola  Bhaee.  18th  Dec. 
1816.  1  Borr.  317.  —  Nepean, 
Nightingall,  &  Elphinston. 

328.  A  Pdrsi  separated  from  his 
wife  can  have  no  claim  to  her  pro- 
perty at  her  death;  and  in  the 
absence  of  a  t^tamentary  disposition 
the  propeity  would  go  to  the  nearest 
relative  of  her  parents.  JButjotjee 
Bheemjee  v.  Ferozskaw  Dhunjee' 
shaw.  10th  Sept.  1839.  Sel.  Rep. 
206. — Giberne,  JPyne,  &  Greenhill. 


VI.  Of  Sikhs. 

329.  Semble,  By  the  Sikh  law  the 
widow  inherits  the  property  solely,  if 
there  be  no  children.  JDoe  dem, 
Kissenckunder  ShflW  v.  Baidam  Bee- 
bee.  Jan.  1815.  East's  Notes. 
Case  14. 

330.  Semble,  Among  the  Sikhs 
there  is  no  difference  between  the 
rights  of  inheritance  of  a  Nihdh  or 
second  wife,  and  of  a  woman  who 
had  been  married  only  once;  and 
therefore  the  widow  of  two  husbands 
would  inherit  the  property  of  her  last 
husband,  in  the  same  right  and  man- 
ner as  if  she  had  never  been  married 
before.     Tb, 

331.  Semble,  By  the  law  of  the 
Sikhs,  where  an  intestate  dies  leaving 
a  widow  and  an  adopted  or  natur^ 
son  him  surviving,  the  widow  is  en- 
titled to  five-sixteenths  of  the  intes- 
tate's property,  and  the  son  to  the  re- 
mainder,    lb. 

332.  The  son  of  a  Sikh  of  the 
Khythy^  Cast,  and  being  a  Hindu 
bom  of  a  slave,  reputed  to  be  of  the 
same  Cast,  to  whom  the  father  was 
married  by  an  inferior  ceremony  of 
marriage  called  Anandj  (the  Nikdh 
of  the  Muhammadans,)  was  allowed 
to  have  a  share  equal  to  one-half  of 
the  share  of  another  son  by  the 
same  father,  whose  mother  was  re- 
gularly mariied    to   his    father    by 

1  Qruere,  Eshatriya. 


the  Baya  form,  and  who  in  con- 
sequence was  considered  the  superior 
wife.^  Doe  dem.  Juggomohun  Mtdr 
lick  and  others  v.  Saumcoomar  Beebee 
and  others.  29th  March  1815.  East's 
Notes.    Case  31. 

yil.  Of  Abmenians. 

333.  Held,  that  in  the  case  of  an 
Armenian  dying  intestate,  leaving  a 
childless  widow  and  a  whole  brother, 
the  widow  is  entitled  to  one-sixth  of 
her  husband's  estate,  real  and  per- 
sonal.^ Avietic  Ter  Stephanos  v. 
AnnaBibi.  20th  Aug.  1838.  6S. 
D.  A.  Rep.  238.— Rattray  &  Money. 


INITIATORY    CEREMONIES. 

— See  Adoption,  67  et  seq. 


INJUNCTION.— See  Practicb, 
172  et  seq. 


INSANITY.— See  Lunatic,  pas- 
sim ;  Criminal  Law,  303  et  seq. 


*  The  Court  in  this  case  confirmed  the 
eTidence  of  marrisge,  and  the  right  of  the 
son  of  the  Anand  marriage  to  ix&erit  one- 
third  of  the  property  in  the  proportion 
stated  by  the  Pandits  with  respect  to  the 
illegitimate  sons  of  Sudras,  the  Sikhs  not 
admitting,  in  strictness,  of  Cast ;  and  this 
being  an  inferior  species  of  marriage  by 
their  law,  and  the  Fandits  admitting  the 
law  of  marriage  as  practised  by  the  Sikhs 
in  Bengal,  though  not  known  to  the  Hindus 
as  such,  by  Anand,  Sir  Edward  H.  East  re- 
marks, in  a  marginal  note  to  this  case,  "  1 
am  not  clear  that,  upon  the  Evidence,  though 
slight,  of  the  slave  mother  being  a  Khythy, 
the  son  ought  not  to  have  had  a  fiiU  share ; 
for  the  Pandits  seemed  to  consider  their 
Cast  as  stUl  subsisting,  or  at  least  dor- 
mant But  when  it  was  first  suggested,  the 
defendant's  counsel  seemed  satisfied." 

9  The  decision  in  this  case  seems  to  have 
been  passed,  not  so  much  with  reference  to 
the  principles  of  the  Armenian  law  regard* 
ing  succession  to  property,  as  to  the  fact  of 
tiie  virtual  acknowleagment  b^  the  re^MD- 
dent  of  the  rights  of  the  indiyidual  through 
whom  the  appellant  claimed. — ^Macn. 
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INSOLVENT. 


I.  In  thb  Supreme  Courts,!. 

II.  In  the  Courts  of  the  Honour- 
able Company. 

1.  Oenerallijy  3. 

2.  Perjury  by. — See  Criminal 
Law,  465. 492. 


^»w»<^^^/^<»^V^■^^^y^y^.»»^ 


I.  In  thb  Supreme  Courts. 

1.  A  judgment  docketed  according 
to  the  48th  plearule,^  ernd fieri  facias 
issued,  does  not  constitute  a  lien  on  the 
lands  of  the  debtor,  nor  entitle  the 
plaintiff  to  be  paid  preferentially  out 
of  assets  in  the  hands  of  the  assignee 
of  the  insolvent,  which  have  accrued 
from  the  sale  of  the  defendant's  lands. 
ColvinY.Oboyckum  Dutt.  1st  Term 
1833.  CI.  R.  1834.  46. 

2.  Palmer  &  Co.  having  borrowed 
a  large  sum  of  money  of  the  Bank  of 
Bengid,  deposited  Company's  paper 
with  the  bank  to  a  greater  amount 
as  a  collateral  security,  accompanied 
with  a  written  agreement,  authorising 
the  bank,  in  default  of  repayment  of 
the  loan  by  a  given  day,  '^  to  sell  the 
Company's  paper  for  the  reimburse- 
ment of  the  bank,  rendering  to  Pal- 
mer &  Co.  any  surplus."  Before  de- 
fault was  made  in  repayment  of  the 
loan.  Palmer  &  Co.  were  declared  in- 
solvent, under  the  Indian  Insolvent 
Act,  9th  Geo.  IV.  c.  73.,  by  the  36th 
Section  of  which  it  was  declared, 
that  where  there  had  been  mutual 
credit  given  by  the  insolvents  and 
any  other  person,  one  debt  or  de- 
mand might  be  set  off  against  the 
other;  and  that  all  such  debts  as 
might  be  proved  under  a  commission 
of  Dankruptcy  in  England  might  be 
proved  in  the  same  manner  under  the 
Indian  Insolvent  Act.  At  the  time 
of  the  adjudication  of  insolvency,  the 
bank  were  also  holders  of  two  pro- 
missory notes  of  Palmer  &  Co.,  which 


1  See  2  Sm.  &  By.  91.  par.  9. 


they  had  discounted  for  them  before 
the  transaction  of  the  loan,  and  the 
agreement  as  to  the  deposit  of  the 
Company's  paper.  The  time  for  re- 
payment of  the  loan  having  expired, 
the  bank  sold  the  Company's  paper, 
the  proceeds  of  which,  afler  satisfy- 
ing the  prinqipal  and  interest  due  on 
the  loan,  produced  a  considerable  sur- 
plus. In  an  action  ^y  the  assignees 
against  the  bank,  to  recover  the 
amount  of  the  surplus,  it  was  held 
that  the  bank  could  not  set  off  the 
amount  of  the  two  promissory  notes, 
and  that  the  case  did  not  come 
within  the  clause  of  mutual  credit  in 
the  Bankrupt  Act.  Young  and  others 
V.  The  Bank  of  Bengal.  2d  Dec. 
1836.  1  Moore,  150.  1  Moore  Ind. 
App.  87. 


>v^'«^v^»i/N«/>^^v\<sr^v>y 


II.  In  the  Courts  of  the  Honour- 
able Company. 


1.  Generally. 

3.  A  person  not  in  confinement  for 
the  satisfaction  of  the  decree  of  a 
Civil  Court,  cannot  obtain  the  benefit 
of  the  insolvent  rules  prescribed 
by  Sec.  11  of  Reg.  II.  of  1806. 
Khfoaja  Akram  Nicus  Pogose,  Pe- 
titioner. 18th  May  1839.  1  Sev. 
Cases  93.— Reid. 

4.  Certain  property  was  under  at- 
tachment by  the  Sheriff  of  Calcutta, 
without  being  sold,  for  three  years. 
Held,  that  no  fraud  could  be  im- 
puted to  the  owner  (an  insolvent)  in 
consequence  of  the  prolonged  attach*, 
ment  without  sale  by  the  Sheriff,  so 
as  to  subject  him  to  arrest  under  Sec. 
11  of  Reg.  II.  of  1806.  WUliams, 
Petitioner.  13th  Feb.  1844.  S.  D. 
A.'Sum.  Cases,  56. — Reid. 

6.  The  SudderDewanny  Adawlut  or- 
dered the  arrest  of  a  debtor,  discharged 
from  confinement  by  the  Zillah  Judge, 
pending  the  sale  of  his  property, 
the  law  enacted  by  Sec.  11.  of  Reg. 
II.  of  1806.  requiring  the  detention  of 
the  debtor  until  he  should  pay  the 
debt  due  by  him,  or  establish  his  in- 
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solvency.  Syud  Kulibeer  Sosseirif 
Petitioner.  29th  July  1844.  S.  D. 
A,  Sum.  Cases,  60. 

6.  It  is  an  insufficient  reason  for 
the  discharge  of  a  debtor  from  con- 
finement without  taking  his  oath  of 
insolvency,  that  the  creditor  cannot 
point  out  any  property  Jbelonging  to 
him.  Raja  Muheshwur  Buksh  Sing, 
Petitioner.  2d.  Sept*  1844.  8.  D. 
A*  Sum.  Cases,  60.— Reid. 


INSOLVENT  COURT. 

1.  The  Insolvent  Court  has  power 
to  direct  an  insolvent  colonel  to  pay 
over  one-half  of  his  "  command  al- 
lowances "  to  the  assignee  for  the  be- 
nefit of  his  creditors,  even  though 
such  command  allowances  should 
accrue  subsequently  to  the  date  of 
his  insolvency.  In  the  matter  of 
Colonel  Harvey.  2d  July  1840.  1 
Fulton,  378. 


'  VX  •\,-'L^  ^ 


INSTITUTION  FEE.— See  Prac- 
tice, 245  et  seq. 


V^S/N/"M^  -V  xy>B  N*- ^/V   . <"-•>. -'.>^ 


INSURANCE. 


I.  Of  Lives,  1. 

II.  Of  Ships,  1  a. 


I.  Of  Lives. 

1.  It  was  held  that  a  clause  in  the 
Calcutta  Laudable  Society  for  insu- 
rance of  lives,  excluding  from  its  be- 
nefit a  life  lapsing  by  suicide  or  the 
hands  of  justice,  does  not  except  from 
its  benefit  a  person  dying  by  his  own 
hand  when  non  compos  mentis  at  the 
time,  as  the  word  suicide,  as  used  in 
i^ch  clause,  must  be  taken  in  its  cri- 
minal sense.*     Bayley  and  another  v . 


^  But  two  cases  involving  the  like  point 
have  heen  recently  decided  in  England,  and 
it  was  there  held  that  the  proviso  against 


Alexander  aM  others.    1st    April 
1818.    East's  Hotes.    Case  79. 


II.  Of  Ships. 

1  a.  A  party  clafliing  to  recover 
on  a  policy  of  insurance  on  a  ship, 
such  insurance  having  been  eifected 
at  the  usual  rate,  and  the  party  sus- 
pecting, and  having  concealed  from 
the  insurers  his  suspicions  of,  the  feet 
that  the  ship  had  been  captured  long 
before  the  suit,  the  claim  was  dis- 
missed with  costs.  Atmaram  Nur- 
bheeram  v.  Bhugmandas  Motteeram. 
25th  March  1812.  1  Borr.  45.— 
Browne,  Abercrombie,  &  Elphin- 
ston. 

2.  The  loss  on  goods  partially  da- 
maged by  a  vessel  getting  aground 
was  adjudged  to  be  borne  by  the 
owners,  ana  not  by  the  underwriters 
on  respondentia  and  insurance,  on  the 
ground  that  the  risk  of  respondentia 
lenders  was  on  the  block  of  the  vessel 
solely.  Tharamul  Purusram  and 
others  V.  Lahmeedas  Laldass.  18th 
Aug.  1815.  1  Borr.  170.— Sir  E. 
Nepean,  Nightingall,  Brown,  &  El- 
phinston. 

3.  But  this  decision  was  after- 
wards overruled,  and  the  underwri- 
ters on  respondentia  were  declared  to 
be  liable  for  the  damage  of  goods 
specified  in  the  respondentia  bond. 
Tharamul  Purusram   v.    BahuHh 


suicide  in  a  policy  of  insarance  incladedall 
acts  of  self-destruction  whatsoever.  3ar- 
radaile  v.  Hunter,  1843.  (Tindal,  C.  J., 
eUsimt.)  5  Mann.  &  Gran.  639.  Sefaeabe 
V.  Cl\ft,  1846.  2  Carr.  &  Kir.  134  &  App. 
lb.  The  decision  of  the  learned  Chief  Jus- 
tice of  Bengali  in  the  case  noted  in  the  text* 
could  not  but  have  had  great  weight,  had  it 
been  quoted  in  the  argument  at  the  bar  of  the 
two  English  cases ;  and  as  the  principle  is 
apparently  just,  it  is  doubtful  whether  the 
opinion  of  so  high  an  authority  as  Sir  Bd- 
ward  H.  £ast»  in  conjunction  with  the  dis- 
sentient Yoice  of  Sir  Nicholas  Tindal,  would 
not  have  led  to  different  decisions.  Should 
the  point  again  arise  in  England,  tiie  argu- 
ments of  Spahkie  and  Hogg^  and  the  judg- 
ment of  the  Supreme  Court,  might  he  re- 
ferred to  with  advantage.  See  VoL  11.  of 
this  work,  141  etseq. 


f  I  NSURANCE-INT£REST.  1 


353 


hoonddas  OokooL 
1  Borr.  166.— Pr 
&  Sutherland. 

4.  And  the  Court  afterwards  held 
that  the  insurers  were  liable  (deeming, 
on  examination,  ihat  the  bond  was 
"Written  on  account  of  goods  and  not 
solelj  on  the  vessel),  even  where  the 
note  was  so  worded  as   to  cause  a 
doubt  in    the  mind  of  one   of   the 
Judges  whether  goods  could  be  un- 
derstood to  be  insured  by  it  or  not. 
£ri}bhookundas    Bindrahindas     v. 
I^urmanund  Bhutooram.    18th  July 
1821.     2  Borr.    65.  —  Elphinston, 
Romer,  &  Sutherland. 

5.  Where  there  was  a  suspicion  of 
fraud  in  the  insurance  of  a  vessel,  it 
appearing  that  the  insurer  knew  she 
was  so  old  that  she  was  incapable  of 
performing  the  voyage;  it  was  held, 
under  the  circumstances,  to  be  an  ad- 
ditional reason  why  the  underwriters 
should  not  be  liable  for  her  loss. 
JLukmeedas  Laldass  v.  Khoorshedjee 
Nomhirmanjee.  17th  June  1818. 
1  Borr.  214. — Prendergast,  Keate,  & 
Sutherland. 

6.  If  goods  are  not  shipped,  the 
underwriter  is  not  bound  by  the  po- 
licy,    lb. 

7.  A  person  having  a  small  pro- 
perty at  stake,  and  insuring  to  a  large 
amount,  is  guilty  of  a  fraud,  and  the 
underwriters  are  released  from  their 
liability.     lb. 

8.  It  is  absolutely  necessary  that 
an  interest  in  goods  insured  should 
be  proved,  to  entitle  a  person  to  re- 
cover on  a  policy  of  insurance.     lb. 

9.  Where  a  man  advanced  money 
on  a  respondentia  bond  to  the  sailors 
of  a  vessel,  and  again  took  another 
bond  of  Avak  Vyaju  from  another 
person,  and  the  ship  was  wrecked ;  it 
was  held  that  he  had  no  claim  upon 
the  sailors  under  the  respondentia 
bond,  but  might  come  at  once  upon 
the  writer  of  the  Avak  note  for  the 
full  amount.^  Jugjeevun  Veneedas  v. 


^jl^ug.   1817. 1  Kulyanchund  Manikchund.      25th 
'«Pfgast,   Keate,  Feb.  1824.     2  Borr.  651.— Romer. 


INTEREST.* 

I.  In  the  Supreme  Courts. 

1.  Amount  and  Rate  of^  1. 

2.  AccountSj  4. 

3.  Illegal Intere^.SeeV^vnY, 

7  et  seq. 

II.  In  the  Courts  of  the  Honour- 
able Company. 

1.  Oeneralli/,  5. 

2.  Amount  and  Bate  of,  15. 

3.  Limitation  of  Claim,  19. 

4.  Accounts,  22. 

5.  Bonds,  23  a, 

6.  Mortgages  and  Conditional 

Sales,  34. 

7.  Decrees,  38. 

8.  Awards,  49. 

9.  Illegal  Interest. — See  Usury, 

15  et  seq. 


I.  In  the  Supreme  Courts. 


1.  Amount  and  Bate  of. 

1.  Interest  agreed  upon  was  al- 
lowed, though  more  than  12  per 
cent,  where  the  Stat.  13th  Geo.  III. 
c.  63.  did  not  apply.  Weston  and 
another  v.  Chaundraney.      Hyde's 


*  In  this  case  the  sum  recovered  on  the 
lev  of  the  ship  was  greater  than  would  have 
been  received  had  she  returned  in  safety ; 

Vol.  I. 


but  the  writer  of  the  Avak  note  doing  so 
with  his  eyes  open,  it  was  held  not  to  in- 
fluence the  transaction. 

*  The  Hindu  law  permits  interest  to  be 
taken  (with  some  exceptions),  and  has  pre- 
scribed the  rates  to  be  received  with  or 
without  a  pledge  or  surety.  But  the  legal 
rates  vary  according  to  the  Cast  or  class 
of  the  borrower ;  and  a  considerable  diffe- 
rence of  construction  has  been  given,  by  the 
commentators  on  the  Hindu  law  of  con- 
tracts, to  the  texts  which  respect  the  limi- 
tation of  interest,  and  the  invalidity,  or  im- 
morality only,  of  usurious  loans  and  contracts.  * 
Har.'Anal.  196.  And  see  1  Coleb.  Dig.  1 
et  seq.  The  Muhammadan  Law  prohibits 
the  taking  of  interest  for  the  use  of  money 
upon  loans  from  one  Musulman  to  another, 
and  has  not  regulated  the  rate  of  it  when 
allowed  to  be  taken  from  a  hostile  infidel. 
2  Hed.  489.  et  seq.  55\  et  eeq. 
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Notes.    23d  Jan.  1778.    Sm.R.51. 
Mor.  231. 

1  a.  Although  the  Stat.  13th  Geo. 
III.  c.  63.  8.  30.  prohibiting  "  His 
Majesty's  subjects"  from  taking  more 
than  12  per  cent,  interest  does  not 
extend  to  Hindus^  by  reason  of  those 
terms  being  used  in  contradistinction 
to  '^ native  inhabitants;''  and  although 
the  Stat.  21st  Geo.  III.  c.  70.  s.  17. 
provides  that  Gentoos  and  Muham- 
madans  shall  be  governed  by  their 
own  laws  in  all  matters  of  contract; 
yet  as,  by  a  Regulation  of  the  Go- 
vernment, the  Hindis  in  the  Mofussii 
are  prohibited  from  taking  more  than 
12  per  cent,  interest,  the  Supreme 
Court,  though  such  Regulation  does 
not  extend  to  Calcutta,  will  not  per- 
mit more  to  be  recovered,  as  being 
against  conscience  and  oppressive. 
Oooroopersaud  Bose  v.  Ilahberly. 
31st  March  1815.  East's  Notes. 
Case  32. 

2.  Burroughs,  J.,  observed  that 
tlie  Court  has  sometimes  disallowed 
interest  at  12  per  cent.,  an  J  some- 
times even  denied  it  altogether,  though 
expressly  reserved  by  the  contract, 
where  the  transaction  was  usurious 
and  oppressive.  Sed  qucBre,  where 
interest  is  reserved  by  a  contract  not 
illegal  ?    lb. 

3.  By  the  usages  of  trade  in  Cal- 
cutta, interest  is  allowed,  when  goods 
are  sold  to  be  paid  for  at  a  given 
day,  from  the  day  on  which  the  pay- 
ment was  agreed  to  be  made ;  but  the 
Court  only  allowed  such  interest  to 
be  at  the  rate  of  6  per  cent.,  unless  a 
different  rate  had  been  contracted  for. 
Bissumber  Mullick  and  others  v. 
Stuhb  and  another,  21st  July  1821. 
East's  Notes.   Case  28. 


2.  Accounts. 
4.  Interest  at  the  rate  of  6  per 
.cent,  was  allowed  upon  an  account 
stated,  which  was  made  payable  by 
instalments  on  certain  days.  By* 
cauntnauth  Paul  Clwwdry  v.  Bun- 
dopadiah.  July  1821.  East's  Notes. 
Case  28,  note. 


II.  In  the  Courts  of  the  Honour- 
ABLE  Company.* 

1.  Generally. 

5.  Semble,  A  new  suit  may  be  ad- 
mitted to  supply  an  ^ident  defect  m  a 
former  decree  with  respect  to  interest 
on  the  amount  adjudged..  JoogulKuk- 
war  Y,RadhakauntGhose.  18th  Aug. 
1806.  1  S.  D.  A.  Rep.  154.-Ha- 
rin^n  &  Fombelle. 

6.  Where,  by  a  mortgage  deed,  it 
was  stipulated  that  the  usufruct  of 
the  lands  specified  in  it  should  be  in 
lieu  of  interest  to  the  mortgagee ;  it 
was  held  that,  had  the  usufruct  ex- 
ceeded the  l^al  interest,  it  would, 
under  Reg.  XV.  of  1793,  have  been 
receivable  as  interest  down  to  March 
1780,  after  which  time  legal  interest 
alone  would  have  been  allowed  to  the 
mortgagee,  the  surplus  being  made 
applicable  to  the  discharge  of  the 
principal.  Muhronnisa  Juuinum  t. 
Mt.  Bvdamoon  and  others.  25th 
May  1807.  1  S.  D.  A.  Rep.  185.- 
Harington  &  Fombelle. 

7.  It  was  held,  that  the  institution 
of  a  suit  for  the  recovery  of  a  debt 
before  the  time  specified  for  the  pay- 
ment in  the  obli^tion  is  not  a  suffi- 
cient reason  for  the  refusal  of  interest, 
as  allowed  by  Sec.  3.  of  Reg.  XIII. 
of  1796,  though  sufficient  for  the  re- 
fusal of  costs,  or  for  a  nonsuit  Mo- 
hunt  Munjeet  Oeer  v.  Kunhya  Lai 
12th  Feb.  1821.  3  S.  D,  A.  Rep. 
68.— Leycester  &  Goad. 

7  a.  A  creditor  is  not  at  liberty  to 
charge  interest,  by  the  custom  of 
Surat,  until  two  months  after  deUyeiy 
of  the  goods,  whether  interest  were 
agreed  for  or  not ;  and  if  the  eoods 
be  paid  for  within  that  time  a  coarse 
for  interest  will  not  be  allowed.  Baaa 
Bhaee  Muttunjee  v.  Joseph  Nmnu>. 
12th  March  1822.  2  Borr.  339.- 
Romer  &  Ironside. 


^  For  much  valuable  information  on  the 
subject  of  interest  as  allowed  by  the  Courts 
of  the  Honourable  Company,  see  Bar.  AnaL 
196  et  seq. 
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7  b.  Interest  was  not  allowed  on  a 
sum  claimed  as  unpaid  brokerage. 
Mihirwanjee  v.  Wuluhhdas  Huree- 
das.  23d  May  1822.  2  Borr. 
240. — Romer,  Satheiland,  &  Iron- 
side. 

8.  In  a  claim  for  mesne  profits  of 
land,  the  Zillah  Judge  having  awarded 
the  profits  claimed  without  interest; 
it  was  held  not  to  be  competent  to  a 
single  Judge  of  a  Provincial  Court, 
on  appeal,  to  award  interest  on  the 
profits.  Beer  JPershad  Ckowdree  v. 
Baj  Narain  Das.  26th  April  1824. 
3  8.  D.  A.  Rep.  343.— C.  Smith  & 
Ahmuty. 

9.  A  claim  of  a  party  ejected  from 
land  for  mesne  profits  augmented  by 
interest  was  adjudged ;  and  Sec.  6.  of 
Reg.  XV.  of  179§  was  held  not  to 
bar  the  award  of  such  augmentation, 
though  exceeding  the  principal  of  the 
estimated  rent,  such  award  seeming 
required  for  the  equitable  indemnity 
of  the  party  injured,  with  reference 
to  circumstances.  JRaj  Kishwar 
Ray  and  another  v.  Faizuddin  and 
others.  19th  July  1830.  6  S.  D.  A. 
Rep.  48. — Rattray. 

10.  Interest  and  damages  liquidate 
under  special  covenant,  wnich  a  plain- 
tifi^  omitted  to  include  in  a  former 
action  in  which  he  recovered  princi- 
pal, were  held  to  be  recoverable  in  a 
special  action,  on  proof  of  their  being 
due.  Barhat  Un  Nissa  Begam  and 
another  v.  Commercial  Resident  of 
JPatna.  19th  April  1831.  5  S.  D. 
A.  Rep.  115.— TumbuU. 

11.  Where  among  co-heirs  the  ex- 
tent of  interest  only  was  in  contest, 
the  Civil  Courts  interfered  summa- 
rily, on  the  ground  of  necessity,  to  de- 
fine the  apparent  rights ;  reserving  the 
recourse  of  either  party  to  try  the  ques- 
tion by  regular  suit.  Brij  Ismari 
V.  Bindra  Ban  Chandra  Ray  and 
others.  Jan.  1832.  6  S.  D.  A.  Rep. 
150.— TumbuU  &  Rattray. 

12.  Where  A  did  not  include  in- 
terest in  his  claim  on  B^  it  was 
held  that  the  Court  could  not  award 
it.  Khwaja  Bagdesar  v.  OhtUam 
Hasan  AH  and  another.    31st  July 


1832.    5  S.  D.  A.  Rep.  218.— Rat- 
tray &  Walpole. 

13.  Where  the  plaintiff  had  volun- 
tarily made  a  payment  of  revenue  not 
due ;  it  was  held  that,  as  this  was  a 
voluntary  act,  he  was  not  entitled  to 
recover  interest  on  the  sum  so  paid, 
but  merely  th^  principal.  Collector 
of  Zillah  Chittagong  Y.Krishn  Kish- 
war. 30th  Sept.  183§.  5  S.  D.  A. 
Rep.  331.— Braddon. 

13  a.  An  action  by  a  Zaminddr 
for  the  assessment  of  certain  lands 
within  his  estate  was  finally  decided, 
after  litigation  for  a  number  of  years, 
by  an  a^'ustment  of  rent  at  the  rate 
of  little  more  than  a  third  of  the 
amount  claimed  by  him.  In  a  second 
action  for  the  recovery  of  the  rent  for 
the  period  during  which  the  suit  was 
pending  in  Court,  at  the  rate  fixed  by 
the  judicial  awards  together  with  in- 
ter|pt  on  the  same,  the  Court  awarded 
the  principal,  but  no  interest  for  the 
period  antecedent  to  the  adjustment, 
it  not  appearing  that  the  plaintiff  had 
ever  consented,  prior  to  the  adjust- 
ment, to  receive  any  smaller  sum  than 
his  original  exorbitant  demand.  Pe- 
dro de  Silva  v.  Clementi.  26th  June 
1838.  6  S.  D.  A.  Rep.  232.  — 
Braddon  &  Money. 

14.  Where  the  Court  had  cancelled 
the  sale  of  an  auction  purchaser,  it 
directed  payment  of  the  purchase- 
money,  with  interest  at  5  per  cent, 
per  annum,  from  the  date  of  the  sale 
to  that  of  payment.  Gooroo  Charun 
Sirhar  and  others,  Applicants.  9th 
Feb.  1841.  1  Sev.  Cases,  27.  —  D. 
C.  Smyth  &  Lee  Warner. 

14  a.  A  judgment  creditor  is  en- 
titled to  interest  on  a  sum  of  money 
realized  bv  the  sale  of  his  debtor's 
property,  and  deposited  in  Court,  but 
of  which  payment  to  the  creditor  is 
delayed  in  consequence  of  frivolous 
objections  raised  by  the  defendant.^ 
ChunderNath  Chatterjea,  Petitioner. 
27th  Dec.  1842.  8.  D.  A.  Sum. 
Cases,  42. — Reid. 


1  See  CoDStructiOD,  No.  1010. 
2A2 
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14b,  According  to  the  practice  of 
the  Sudder  DewaDny  Adawlut  at 
Bombay,  a  sum  found  dae  for  mesne 
pro&s  is  a  judgment  debt,  and  carries 
mterest  by  its  own  force.  Kirkland 
V.  Modee  Peshtonjee  Kkoorsedjee.  2d 
Dec.  1^43.    3  Moore  Ind.  App.  220. 

14  c.  On  petition  iu  the  Sudder 
Dewanny  Aaawlut  at  Bombay,  afber 
a  decree  on  agpeal  in  England,  in- 
terest was  awarded  on  the  amount  of 
mesne  profits  decreed,  although  not 
prayed  for  in  the  plaint,  or  given  by 
the  decrees  in  India,  or  the  order  of 
affirmance  in  England.     lb. 

14  (L  Costs  of  suit  are  chargeable 
with  interest.^  Juggut  Ckunder  Muj- 
moodar,  27th  Dec.  1842.  S.  D.  A. 
Sum.  Cases,  43. — Reid. 


2.  Avfiount  and  Rate  of. 

15.  The  restriction  contained^  in 
Sec.  6.  of  R^.  XV.  of  1793  against 
a  judgment  for  interest  exceeding  the 
principal, when  the  legal  interest  "shall 
have  accumulated  so  as  to  exceed  the 
principal,"  is  not  applicable  to  a  case 
in  which  the  accumulation  is  subse- 
quent to  the  institution  of  the  suit,  and 
not  ascribable  in  any  degree  to  pro- 
crastination on  the  part  of  the  creditor. 
Ml  Muhhun  v.  Mohunt  Ramper- 
skaud.  13th  July  1808.  1  S.  D.  A. 
Rep.  242.— Harington  &  Fombelle. 

16.  It  was  held,  that,  according  to 
the  spirit  of  Sec.  6.  of  Reg.  X  V.  of 
1793,  the  Courts  may  award  interest 
exceeding  the  principal  of  a  debt,  if 
the  excess  accrued  pendente  Ute,  and 
without  any  fault  of  the  creditor. 
Baboo  Jankee  Pershad  v.  Maharaja 
Oodnmnt  Narain  Sing.  19th  Dec. 
1823.  3  S.  D.  A.  Rep.  270.  —  C. 
Smith,  Shakespear,  &  Harington 
(Leycester  &  Martin,  dissent.). 

16  a.  Interest  at  12  per  cent,  was 
allowed  on  a  sum  decreed  due  in  an 
action  of  debt  from  the  date  of  the 
decree  in  the  Register's  Court  up 


'  This  decision  is  fouiuled  on  the  Circu- 
lar No.  171,  par.  4.  (Vol.  II.  Ciyil  Circulars), 
dated  4th  March  1836. 


to  the  date  of  the  decree  of  the  Sud- 
der Court.  Kaoosjee  Mihincanjee  t. 
Klioorskedjee  Nana  Bhaee.  Idth 
Feb.  1823.  2  Borr.  430.  —  Romer, 
Sutherland,  &#ronside. 

17.  It  was  held  that  interest  ex- 
ceeding the  principal  may  be  awarded 
when  the  excess  has  accrued  subse- 
quently to  recourse  to  law  for  the  re- 
covery of  the  debt,  and  between  such 
recourse  and  the  date  of  the  decision. 
Ooverdhun  Das  v,  Waris  AIL  5th 
Sept  1827.  4  S.  D.  A.  Rep.  261.— 
Sealy. 

18.  In  an  accoimt  of  several  years 
between  the  boiTower  and  the  lender 
under  a  Bay-bil-wafd,  the  Court  did 
not  allow  the  yearly  rent  to  be  charged 
first  to  the  yearly  interest,  but  limited 
the  lender's  credit  for  interest  to  a 
sum  equal  to  the  principal ;  and  the 
double  principal  being  less  than  the 
rent  receipts,  the  borrower  recovered 
possession  of  his  land.  Syudlnayat 
AH  Y.SkekhJDidarBakkshand  others. 
10th  Jan.  1833.  5  S.  D.  A.  Rep. 
299.— Ross  &  Barwell. 


3.  Limitation  of  Claim* 

19.  The  Courts  are  not  competent 
to  strike  off  interest  on  the  ground  of 
delay  in  suing  for  a  debt  if  uie  claim 
be  otherwise  cognizable.  Balnath 
Sahoo  and  another  y.  Rajah  Buddun 
Mohun  Singh  and  others.  7th  Aug. 
18-20.  3  S.  D.  A.  Rep.  48.— Goad. 
DhununjaiShah  and  another  v.  JTar- 
kalee  Mitter  and  others.  2d  Julv 
1842.  5  S.  D.  A.  Rep.  111.— Lee 
Warner  &  Dick. 

20.  Where  the  plaintiffs,  under  a 
judgment  in  their  favour,  obtained 
possession  of  certain  lands,  and  on 
the  expiration  of  nearly  twelve  years 
from  the  date  of  obtaining  possession 
sued  for  WdsUdtj  vnih.  interest;  the 
Court  awarded  the  principal  sum  for 
Wdsildt  only,  without  the  interest, 
no  cause  for  the  delay  having  been 
shewn.  Oooroopershad  Fotedar  cmd 
others  v.  Komtdakunt  Bhose  and 
others.  5th  Feb.  1836.  6  S.  D.  A. 
Rep.  52.— Stockwell  k  Master. 
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21.  Interest  was  not  allowed  on  a 
principal  sum  adjudged,  the  plaintiff 
having  suffered  ten  years  to  elapse 
without  instituting  his  action  or  mak- 
ing any  intermediate  Amand.  Motee 
Baboo  V.  Moses  Khackik  AraheL 
6th  May  1836.  6  S.  D.  A.  Rep.  67. 
— Stockwell  &  Barwell. 


4.  Accounts. 

22.  In  actions  of  debts,  compound 
interest  will  be  allowed  to  run  upon 
every  separate  item,  both  on  the  debit 
and  credit  side,  from  the  date  of  the 
receipt  or  payment  of  that  item  until 
the  close  of  the  account.  Kaoosjee 
Mihirrvanjee  Y.Khoorshedjee  Nana 
Bhaee.  i3th  Feb.  1823.  2  Borr. 
430. — Romer,  Sutherland,  &  Ironside. 

23.  If  a  balance  due  upon  the  ad- 
justment of  an  account  be  not  paid 
down,  the  claimant  is  unquestionably 
entitled,  from  the  date  of  such  adjust- 
ment, to  legal  interest  upon  the 
amount,  until  it  shall  be  fully  liqui- 
dated. NaroMmTnahCJiittyy. Wheat- 
ley.^  Case  2.  of  1824.  1  Mad.  Dec. 
435. — Grant  &  Gowan. 


5.  Bonds. 

23  a.  The  interest  on  a  bond,  the 
unpaid  principal  secured  by  which 
-was  decreed  to  the  claimant,  was  de- 
clared forfeited  in  consequence  of  its 
being  stipulated  at  more  than  the  legal 
rate.  Bai  Balgovind  v.  Sheikh 
GholamAlL  24th June  1805.  IS. 
D.  A.  Rep.  93.— H.  Colebrooke  & 
Fombelle. 

24.  On  the  institution  of  a  suit  to 
recover  principal  and  interest  on  a 
bond,  the  interest  should  be  calculated 
up  to  the  time  of  the  plaint  Mu 
Mukhun  v.  Mohunt  Bampershaud. 
13th  July  1808.  1  S.  D.  A.  Rep. 
242. — Harington  &  Fombelle. 

25.  But  the  Court  passed  a  judg- 
ment in  favour  of  the  lender  for  the 
r^overy  of  the  principal  of  the  bond, 
with  interest  from  the  date  of  the 
bond  to  that  on  which  the  final  decree 
should  be  carried  into  execution,  the 
investigation  of  the  case  having  been 


protracted  by  two  appeals  on  the  part 
of  the  defendant.     lb. 

26.  Where,  in  a  suit  for  the  amount 
of  two  bonds,  with  an  equal  sum  as 
interest  (under  Sec.  6.  of  Reg.  XV. 
of  1793,  the  interest  due  having  ex- 
ceeded the  principal),  one  payment  of 
interest  was  admitted;  but  it  appearing 
that  the  interest  due  since  that  pay- 
ment exceeded  the  principal;  it  was 
held  that  the  rule  contained  in  the 
Regulation  quoted  relates  only  to  in- 
terest unpaid  and  in  arrear,  and  that 
a  sum  equal  to  the  principal  is  reco- 
verable as  interest,  exclusive  of  the 
payment  made.^  Qholam  Ahmud 
Khan  v.  Munoher  Das.  29th  Nov. 
1809.  1  8.  D.  A.  Rep.  294.— Ha- 
rington &  Fombelle. 

26  a.  Where  a  bond  had  been  exe^ 
cuted  before  the  1st  of  January  1804> 
bearing  interest  at  the  itite  of  12 
per  cent,  per  annum,  and  subsequently 
to  that  period  a  second  bond  (the  first 
remaining  uncancelled)  for  the  same 
debt,  at  a  higher  rate  of  interest ;  it 
was  held  that,  agreeablv  to  the  provi- 
sions of  Reg.  XXXIV.  of  1803,  the 
legal  interest  is  not  thereby  forfeited. 
Jeetun  Das  v.  Lai  Boodur  Purtah 
Singh.  18th  June  1821.  3  S.  D. 
A.  Rep.  96. — Goad. 

26  b.  The  Court  refused  to  allow 
interest  on  a  sum  secured  by  bond, 
where  the  time  mentioned  in  the  bond 
for  the  payment  of  the  sum  borrowed 
had  elapsed  long  previously  to  the 
institution  of  the  suit  by  the  obligee. 
Bada  Bhaee  Suhoorabjee  v.  Dhoo- 
lubh  Deochund.  30th  Aug.  1821.  2 
Borr.  119. — Elphmston,  Sutherland, 
&  Ironside. 

27.  In  a  case  where  money  was 
borrowed,  and  a  bond  executed  for 
the  payment  thereof,  with  interest  at 
the  legal  rate  (12  per  cent.),  and  after- 


'  A  great  deal  of  difference  exists  re- 
specting the  construction  of  Sec.  6.  of  Reg. 
XV.  of  1793,  many  Courts  thinking  that  in 
no  case  can  the  amount  of  interest  adjudged 
hy  decree  of  Court  exceed  the  amount  of 
principal.  The  decision  of  the  Sudder  Be- 
wanny  Adawlut,  Independent  of  its  autho- 
rity, is  undoubtedly  most  consonant  to  the 
literal  meaning  of  the  Regulation. — Macn. 
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wards  another  bond  was  executed  for 
the  payment  of  one  half  per  cent,  as 
Mihnutdneh;  the  Court  held  that, 
under  the  proTisions  of  Reg.  XY.  of 
1703,  no  part  of  the  original  debt  was 
recoverabley  even  though  no  illegal 
interest  had  been  received,  the  right 
of  the  party  stipulating,  for  such  ille- 
gal interest  being  annulled  by  the  sti- 
pulation. Oudan  Sing  and  another  v. 
KauthChund  Panda.  23d  Jan.  1823. 
3  S.  D.  A.  Rep.  205.— Goad  &Dorin. 

28.  Judgment  by  a  Zillah  Court 
for  principal  and  interest  of  a  bond 
debt,  together  with  interest  on  the 
aggregate  sum  from  the  date  of  suit, 
was  confirmed,  on  appeal  to  the  Pro- 
vincial Court,  with  interest  on  the 
amount  of  the  judgment ;  but  interest 
while  the  cause  was  pending  on  spe- 
cial appeal  before  the  Sudder  De- 
wanny  Adawlut  was  calculated  on 
the  amount  of  the  original  bond  only. 
Raj  Chunder  Mai  v.  Ham  JELuree 
Ghosal.  29th  Nov.  1823.  3  8.  D. 
A.  Rep.  268.— C.  Smith. 

29.  By  Sec.  6.  of  Reg.  XXXIV. 
of  1802^  of  the  Madras  Code,  bonds 
or  agreements  are  expressly  excluded 
from  the  provision  which  prohibits 
compound  interest  from  being  recog- 
nised injudicial  decrees.  Naranmmah 
Chitty  V.  Wheatley.  Case  2  of  1824. 
1  Mad.  Dec.  435. — Grant  &  Gowan. 

30.  In  the  case  of  a  bond  bearing 
interest  at  6  per  cent.,  the  Court 
awarded  payment  of  12  per  cent, 
on  proof  that  the  debtor  had  violated 
an  engagement  made  to  the  creditor 
to  put  him  in  possession  of  a  farm  as 
collateral  security.  Raja  Rtighoo- 
nundun  Singh  v.  Ramdial  Singh, 
17th  May  1824.  3  S.  D.  A.  Rep. 
356. — Ahmuty. 

31.  Interest  was  allowed  on  a  bond 
from  the  date  of  the  bond,  although 
the  interest  greatly  exceeded  the  prm- 
cipal .  Baboo  Janki  Pershad  v.  Raja 
Oodrmint  Nurain  Sing.  19th  Dec. 
1823.  3  S.  D.  A.  Rep.  270.— C. 
Smith,  Shakespear,  &  Harington.  Bu- 
neeyad  Sing  v.  Oholam  AIL    3d  Dec. 

1  But  see  Act  XXXII.  of  1839. 


1825.  4S.D.A.Rep.95.— C.Smith. 

32.  Where,  in  case  of  a  loan  se- 
cured by  a  bond  bearing  interest,  a 
small  deduction  had  been  made  as 
Dhardtj  it  was  held,  that  this  was  a 
device  within  the  meaning  of  Sec.  9. 
of  Reg.  XV.  of  1793,  and  rendered 
the  dismissal  of  the  claim  necessary. 
Sri  Ndth  3IaUih  v.  Ahhai  Charon 
Nandi  and  others.  20th  Dec.  1890. 
5  8.  D.  A.  Rep.  79.— Rattray. 

33.  Anote  passed  for  fifteen3fatf)«/<t 
of  grain,  with  50  per  cent,  interest, 
also  in  grain,  to  be  repaid  at  the  har- 
vest, was  alleged  to  be  invalid,  being 
written  on  unstamped  paper,  as,  the 
value  per  Maund  being  stated  in  the 
suit*  to  be  one  rupee,  with  interest, 
the  amount  exceeded  the  sum  re- 
quiring a  stamp  ;  but  it  was  decided 
tliat  interest  could  not  be  considered 
as  forming  a  part  of  the  principal,  and 
that,  therefore,  the  note  did  not  require 
a  stamp.  WeeroopaJuhapa  Ayah  v. 
Bheemana.  Nov.  1836.  Sel.  Rep. 
168.— Pyne  k  Greenhill. 


6.  Mortgages  and  Conditional  Saks. 

34.  A  person  having  obtained  a 
bill  of  sale  for  certain  lands  on  the 
payment  of  Rs.  4401,  executes  a  writ- 
ten engagement,  in  which  he  agreed 
that  he  shall  not  be  put  in  possession 
of  the  lands  for  the  period  of  one  year, 
four  months,  and  seventeen  days ;  at 
the  expiration  of  which  period  the 
lands  snail  be  re-sold  to  the  seller,  on 
condition  of  his  paying  the  sum  of 
Rs.  5801,  otherwise  the  engagement 
to  be  considered  null  and  void,  and 
the  property  to  vest  absolutely  in  the 
purchaser.  Held,  that  such  a  trans- 
action is,  in  reality,  a  Bay-bU-nxJcj 
or  mortgage  and  conditional  sale: 
and  the  condition  for  the  sale  being 
virtually  a  stipulation  for  interest  be- 
yond the  legal  rate,  the  transaction  is 
in  violation  of  Reg.  XV.  of  1793,  and 
the  interest  liable  to  forfeiture.  But 
the  bill  of  sale  and  engagement  having 
been  publicly  registered,  the  transac- 
tion was  not  held  to  be  an  evasion  of 
the  above  Regulation  involving  for- 
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feitore  of  the  principal ;  and  the  pur- 
chaser's claim  to  the  lands  was  re- 
jected, with  a  judgment  in  his  favour 
for  Rs.  4401,  the  amount  of  his  ori- 
ginal advance.  Moohummud  Jaun 
Chawdhry  v.  Mamruttun  Das.  29th 
April  1815.  2  S.  D.  A.  Rep.  146.— 
Hiirington  &  Stuart. 

35.  A,  a  Musulm&n,  sues  B  for 
possession  of  ^  village  under  a  deed 
of  mortgage  and  conditional  sale  for 
Bs.  2081,  redeemable  in  five  years. 
It  appearing  that  A  lent  B  Rs.  1300 
only,  and,  to  avoid  the  imputation  of 
takmg  interest  (which  is  forbidden  by 
the  Muhammadan  religion),  consoli- 
dated the  interest  on  that  sum  for  five 
years  with  the  principal,  and  caused 
the  a^regate  sum  to  be  entered  in 
the  bond  as  principal:  it  was  held 
that  he  is  not,  under  such  deed,  enti- 
tled to  possession  of  the  village  at  the 
expiration  of  the  period  of  redemption. 
The  Court,  however,  ordered  that  he 
should  recover  the  principal  sum  ac- 
tually lent,  with  interest  thereon,  as 
there  was  no  attempt  to  obtain  usu- 
rious interest  beyond  the  legal  rate 
of  12  per  cent.  SyudKhadim  UUee 
Y.lhdjeet  Sing  and  another.  16th 
March  1818.  2  S.  D.  A.  Rep.  266. 
— Ker  &  Oswald. 

36.  In  a  suit  by  a  mortgagee  to 
obtain  possession  of  certain  premises 
under  a  deed  of  Bay-bilrwafd^  the 
mortage  having  been  foreclosed,  and 
the  sale  made  aosolute ;  it  appearing 
that  one  rupee  per  cent,  per  mensem 
was  the  sum  stipulated  to  be  paid  as 
interest  in  the  deed  of  mortgage,  but 
that  the  mortgagee  had  received  a 
separate  bond,  engaging  the  payment 
of  an  additional  one  per  cent,  interest; 
such  a  proceeding  was  held  to  be  con- 
trary to  the  provisions  of  Reg.  XVII. 
of  1806,  and  the  claim  was  accord- 
ingly dismissed.  I/uchmun  Pooree 
V.  Jowahir  Oeer.  24th  Jan.  1826. 
4  S,  D.  A.  Rep.  106.— Sealy. 

37.  It  was  held  that  the  validitv  of 
a  transaction  of  Bay-hHrToafd  is  not 
afiected  by  the  fact  of  the  parties  not 
having  come  to  a  final  adjustment  of 
their  respective  accounts  previously 


to  the  execution  of  the  deed  by  the 
conditional  seller;  neither  is  it  afiected 
(the  term  at  the  end  of  which  the 
conditional  sale  was  to  become  con- 
clusive being  five  years)  by  the  fact 
of  an  excess  above  the  legal  interest 
having  been  received  by  the  condi- 
tional purchaser  in  any  one  year,  there 
being  no  trace  of  fraud  to  elude  the 
law  regarding  intere^.  Mamhoomar 
Neaee  Bachusputee  v.  Bhtigrcuttee 
Dibia.  31st  Jan.  1826.  4  S.  D.  A. 
Rep.  111. — Leycester  &  Dorin. 

7.  Decrees. 

38.  Interest  was  allowed  at  the  rate 
of  12  per  cent,  during  two  appeals 
on  the  amount  of  a  Zillah  decree 
passed  in  the  claimant's  favour,  and 
confirmed  on  each  of  the  appeals, 
pursuant  to  Sec.  3.  of  Reg.  XIII.  of 
1796.  JoogtU  Kishwur  and  others  v. 
Radhahaunt  Ohose.  18th  Aug.  1806. 
1  S.  D.  A.  Rep.  154. — Harington  k, 
Fombelle. 

39.  In  a  suit  for  the  recovery  of 
certain  Inadm  land  the  Zillah  Court 
awarded  the  whole  claim  to  the  re- 
spondent, and  the  Provincial  Court 
added  a  fine  of  Rs.  112  to  be  levied 
fi*om  the  appellant:  the  Sudder  Court 
confirmed  uiese  decrees,  and  awarded 
interest  on  the  amount  payable  under 
the  decree  of  the  Zillah  Court,  but 
reversing  a  portion  of  the  Provincial 
Court's  decree,  which  awarded  to  the 
respondent  the  produce  occurring  in 
the  interval  between  the  institution 
of  the  suit  and  the  decision  upon  it, 
because  it  was  granting  what  was  not 
due,  and  therefore  could  not  be  claimed 
at  the  time  when  the  suit  was  filed. 
Anon.  Case  10  of  1812.  1  Mad.  Dec. 
57. — Scott,  Greenway,  &  Stratton. 

40.  A  claim  for  arrears  of  mainte- 
nance being  adjudged  in  the  Provincial 
Court  in  favour  of  a  widow,  the  Court 
of  Sudder  Dewanny  Adawlut,  con- 
firming the  decree  of  the  Lower  Court, 
awarded  interest  at  the  rate  of  one 
per  cent,  per  mensem  on  the  aggre- 
gate sum  adjudged  by  the  Provincial 
Court,  from  the  date  of  their  decree 
to  that  of  the  decree  of  the  Sudder 
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Court.  Zamtnddr  of  Caloftry  v. 
Damurla  Bungaroo  AmmaL  Case 
13  of  1817.  1  Mad.  Dec.  170.— 
Scott,  Greenway,  &  Thackeray. 

41.  A  having  saed  B  for  debt  in 
a  Court  of  Appeal,  obtained  judg- 
ment, with  an  award  of  interest,  from 
the  date  of  the  decision.*  On  appeal 
by  B  this  judraent  wn^  affirmed  on 
the  merits  of  th«  case.  A  afterwards 
sued  B  in  the  City  Court  for  interest 
from  the  institution  of  the  original 
suit,  and  it  was  held  that  the  claim 
was  cognizable  to  supply  the  defect  in 
the  former  decree.  Baboo  Ramchund 
V.  Oovifid  Das.  19th  Nov.  1821. 
3  S.  D.  A.  Rep.127.— Goad  &Dorin. 

42.  A  decree  affirmed  m  appeal  by 
a  Zillah  Judge  entitles  the  respon- 
dent (if  plaintiff  in  the  Lower  Court) 
to  interest  between  the  dates  of  the 
two  decrees.  Dada  Bhaee  Ruttunjee 
Y.Nimmo.  25th  July  1822.  2Borr. 
339. — Romer,  Sutherland, &  Ironside. 

42  a.  Where  a  party  became  secu- 
rity for  a  debtor  to  his  creditor,  and 
the  creditor  executed  a  decree  by  im- 
prisoning the  debtor  only,  it  was 
neld  that  the  creditor  was  entitled, 
under  Sec.  26.  of  Reg.  V.  of  1820^ 
to  full  interest  on  all  sums  recover- 
able under  the  decree,  affirmed,  as  this 
was,  upon  appeal,  until  satisfaction  of 
his  decre^  j)kooUubh  Mooljee  v. 
Rughoonatk  Kulyan,  23d  Jan.  1823. 
2  Borr.  399. — Romer,  Sutherland,  & 
Ironside. 

43.  Where,  in  a  suit  to  recover  a 
debt,  the  Provincial  Court  had 
awarded  the  principal  with  interest 
to  the  day  of  payment,  provided  such 
interest  did  not  exceed  the  principal, 
the  8  udder  Dewanny  Adawlut,  on 
appeal,  allowed  the  principal  and  an 
equal  sum  for  interest,  together  with 
interest  at  12  per  cent,  on  that  ag- 
gregate sum  from  the  date  of  their 
decree  to  the  day  of  payment.  Bu- 
neeyad  Sing  v.  Crholam  Alu  3d  Dec. 
1825.  4  S.  D.  A.  Rep. 95.— C.  Smith. 

44.  In  a  claim  for  WdsiUty  the 
Provincial  Court  having  awarded  in- 


terest ftr  the  whole  period  (thirteen 
years)  during  which  a  separate  suit 
for  the  lands  was  pending,  and  inter- 
est on  that  amount  from  the  date  of 
their  own  judgment,  the  Sudder  De- 
wanny Adawlut  reversed  so  much  of 
the  decree  as  regarded  that  interest, 
and  awarded  the  principal  sum  of 
Wdiildtj  with  interest  from  the  date 
of  the  institution  of  the«6uit  for  Wan- 
Idt  in  the  Provincial  Court,  up  to  the 
date  of  the  decree  of  the  Sudaer  De- 
wanny Adawlut,  and  interest  on  the 
aggregate  sum  from  that  date  till 
payment  should  be  made.  Asman 
Singh  and  others  v.  Purmesuree  Su- 
haee.  29th  Aug.  1826.  4  S.  D.  A. 
Rep.  176. — Leycester  &  Dorin. 

45.  Where  an  appellant,  holding  a 
deci'ee  of  Her  Majesty  in  Council, 
moved  the  Court  in  execution  of  the 
same,  it  was  ruled,  under  the  opi- 
nion of  the  Advocate  General,  that, 
in  respect  to  interest  on  any  sums  paid 
over  to  the  respondent,  in  execution 
of  the  decree  of  the  Courts  in  India, 
simple  interest  on  such  sums  should 
be  recovered  from  the  respondent  at 
the  rate  of  6  per  cent,  per  annum. 
Burjorjee  Ruttonjee  Entee  v.  Edtd- 
jee  Cowasjee.    2d  Feb.   1829.     Sel. 

Rep.  235. — Anderson  &  Henderson. 
Same  v.  Cursetjee  Cowasjee.  30lh 
Dec.  1830.    Sel.  Rep.  235- 

46.  It  was  ruled  that  simple  inter- 
est at  6  per  cent  per  annum  b  le- 
viable on  a  sum  awarded  by  Her  Ma- 
jesty in  Council,  from  the  date  of  the 
deposit  in  execution  of  the  decree  of 
the  Sudder  Dewanny  Adawlut  to  the 
date  of  the  execution  of  the  final  de- 
cree. Sorahjee  Wacha  Gandy  v. 
Komwufjee  Maneckjee.  19th  Mar. 
1838.  Sel.  Rep.  235.— Simson  k 
Pyne  (Greenhill,  dissent). 

47.  Simple  interest  at  6  per  cent, 
was  held  to  be  leviable,  from  the  date 
of  the  first  decree  in  the  2Sllah  Coart 
up  to  the  date  of  execution,  on  the 
sum  awarded  by  the  final  decree  of 
Her  Mmesty  in  Council.*  Mills  v. 
Modee  Peshtonjee  Khershedjee.    3d 


1  Rescinded  by  Beg.  1.  of  1827. 


2  This  decision  has  been  appealed  against 
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Mar.  1840.     Sel.  Rep.  114.— Mar- 
riott,  Belly  Giberne,  k  Greenhill. 

48.  In  an  action  for  debt,  simple 
interest  only  is  to  be  allowed  to  the 
date  of  the  decree  of  the  Court  of  ori- 
ginal jurisdiction^  as  prescribed  by 
the  Circular  Order  of  the  4th  March 
IB36y  and  not  to  the  date  of  the  peti- 
tion of  plaint ;  and  the  6  udder  De- 
wanny  Adawlut  modified  the  decree 
of  a  lower  Court,  which  consolidated 
the  principal  and  interest  to  the  date 
of  the  petition  of  plaint,  and  awarded 
interest  on  the  aggregate  sum  from 
the  date  of  the  decree  of  the  lower 
Court  to  the  date  of  payment.  By- 
ram  Singh  v.  Sheo  Sahye  Singh  and 
others.  28th  Dec.  1841.  7  8.  D. 
A.  Rep.  66. — Lee  Warner  &  Reid. 

48  a.  The  S  udder  Dewanny  Adaw- 
luty  in  appeal,  affirmed  the  orders  of 
a  Zillah  Judge,  allowing  interest  on 
a  sum  of  nxoney  realized  and  depo- 
sited in  the  treasury  of  the  Court,  but 
of  which  payment  had  been  indefi- 
nitely postponed  to  the  decree  holder 
on  the  application  of  an  intervening 
judgment  creditor  to  share  in  the  pro- 
ceeds, from  the  date  of  the  attach- 
ment caused  by  such  intervening  cre- 
ditor to  that  of  the  rejection  of  hk 
application,  with  costs.  Maharaja 
JSuddur  Singh,  Petitioner,  4th  Feb. 
1845.    2  Sev.  Cases,  167.— Reid. 

4Sb.  In  a  case  where  a  plainti£F 
had  issued  out  process  against  the 
defendant  to  prohibit  his  alienating 
property  in  another  jurisdiction,  and 
the  said  defendant,  who  was  plaintifi* 
in  a  cause  in  that  other  jurisdiction, 
notwithstanding  sold  his  decree  which 
he  obtained  against  his  debtor  to  a 
third  party,  who  subsequently  applied 
for  its  execution,  but  was  stopped  by 
the  plaintifi^,  who  questioned  the  le- 
gality of  the  sale,  and  insisted  that  the 
property  should  be  sold,  in  the  execu- 
tion of  the  decree,  for  the  benefit  of 
bis  judgment  creditor  alone,  and  not 
for  the  purchaser  of  the  decree,  which 
again  was  followed  up  by  other  inter- 
vening claimants,  who  caused  further 
delay  in  the  enforcement  of  the  decree 
purchased  by  the  third  paKy ;  it  was 


held  that  the  plaintifi*  was  not  liable 
to  pay  the  accruing  judicial  interest 
on  the  decree  during  the  period  of  its 
suspension,  as  his  objections  were  not 
found  to  be  collusive  and  litigious,  or 
vexatious  and  unfounded  under  con- 
struction.^ May  Srikrishn,  Peti- 
tioner. 3d  Msr.  1846.  2  Sev. 
Cases,  313. — Reid. 

48  c.  The  accruing;  judicial  inter- 
est, the  payment  of  which  is  imposed, 
under  Construction  No.  1010,  on  a 
claimant  whose  objections  are  found 
to  be  litigious  and  unfounded,  must 
be  computed  upon  the  amount  thereby 
affected,  and  not  upon  the  whole 
amount  of  the  decree.     lb. 


8.  Awards. 

49.  In  the  case  of  an  appeal  made 
to  the  Provincial  Court  from  the  de- 
cree of  a  Zillah  Court,  founded  on 
the  award  of  arbitrators  alleged  to 
have  been  guilty  of  partiality  and  cor- 
ruption, should  the  charge  not  be 
proved,  and  the  appeal  be  dismissed, 
interest  must,  according  to  the  provi- 
sions of  Sec.  3.  of  Reg.  XIII.  of  1806«, 
be  awarded  from  the  date  of  the  Zillah 
decree,  even  though  the  Provincial 
Court  do  not  go  into  the  merits  of  the 
case.  Suchley  v.  Mamsoonder  Ofiose. 
17th  Nov.  1810.  1  S.  D.  A.  Rep. 
312. — Harington  &  Fombelle. 

50.  Where  a  sum  of  money  bavins 
been  awarded  to  be  paid  to  the  appel- 
lant by  the  respondent's  father  was 
not  paid  up,  either  by  the  respondent 
or  his  father,  for  a  period  of  seven 
years  from  the  time  of  the  award,  it 
was  held  that  the  respondent  was 
liable  to  make  good  to  the  appellant 
the  loss  of  interest  caused  by  his  fa- 
ther's and  his  own  neglect,  at  the  rate 
of  9  per  cent,  per  annum.  Nagur 
Trikumy.JBhaeechundNuthoo.  26th 
May  1813.  1  Borr.  52.— Brown,  Sir 
£.  Nepean,  Abercrombie,  &  Elphin- 
ston. 


•^^^W^^f^^^^^i^i^^^^^^^^^ 


'  See  Construction  No.  1010,  dated  the  3d 
June  1836. 

'^  This  Regulation  was  rescinded  hy 
Reg.  I.  of  1814. 
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INTERPRETATION  OF  AFFI- 
DAVITS.— See  Affidavit,  6,  7. 
12. 


INTERPRETER.— See  Evidence, 
GQetseq.;  Practice  900,  301. 


^-'^  .w  V"       W 


INTERROGATORIES.  —  See 
Practice,  182  et  seq. 


INTOXICATION,  OFFENCES 
COMMITTED  IN  A  STATE 
OF, — See  Criminal  Law,  312. 


^k^.^'N^V^  ^^  *  v^v"»^  -  v-^*-*' 


INUENDO.— See  Defamation,  2. 


V.  Rajah  Balunjee  Surrun.  3d 
May  1824.  3  S.  D.  A.  Rep.  34a 
— Ahmuty. 


-•  w    *^« 


JALKAR. — See  River,  7  et  $eq. 


.fV     V         B  \^^      *-v  ^ 


JAM AAT. — See  Cast,  pasdm. 


-•^r^  \^  ,    ^  ^  ^'^^^■^  ■^•^' 


JANISHIN.— See  Will,  SO. 


*         / 


'  ^  »^ 


INVALID  JAGIRS.— See  Land 

Tenures,  16. 


V^       -v.,      /^  >.    %/■ 


ISTIMRARDAR.  —  See    Assess- 
ment, 13. 


JANGALBURI.  —  See    Assess- 
ment, 14;  Resumption,  1. 


JHIL.— See  River,  8,  9. 


■k 'W  ^*•^.y^,^'^•■    "V,^/* 


^  -_»»w-*-^  V 


/  / 


ISTIMRARI.  —  See  Assessment, 
13. 16;  Land  Tenures,  23. 


^^   -     ^vy         /•»r-  >.    >-     w*^    ** 


JAGIR. — See  Land  Tbmubes,  17, 

18, 


JOBRAJ. — See  Inheritance,  206, 

209. 


JOINT  PROPERTY.  —  Sec  Ak- 

cestral  Estate,  pa^m. 


JAGIRDAR. 

1.  Jdgirddrs  are  entitled  to  all  the 
rights  and  privileges  of  Government, 
and  they  are,  therefore,  entitled  to 
levy  from  the  Zaminddrs  whatever 
rent  might  be  Justly  claimable  by 
Government  In  the  event  of  the 
ZamiW^ir/ non-compliance  with  their 
demands  thev  are  entitled  to  make  a 
settlement  directly  with  the  cultiva- 
tors, but  then  the  Zaminddrs  have  a 
right  to  their  Mdlikdneh,  or  pro- 
prietary dues.     Moohwmmud  Ismail 


JOINT    FAMILY.  —  See  Undi- 
viDED  Hindu  Family,  passim. 


JUDGES,  POWERS  OF.  -  See 
Practice,  276  et  seq. 


-  "sr-  \.  -  's.  N-^  *.  - 


JUDGES'  CHAMBERS.- See 
Practicb,  207,208. 


JUDGMENT.— See  Practicb,  62 

et  teq. 


S.'i..A^-W^    N^W 


JUDGMENT  AS  IN  CASE  OF 
A  NONSUIT.  —  See  Practicb, 
40  et  seq. 
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JUDGMENT  CREDITOR.- See 
Appeal,  78,  79.  93,  94. 


JUDICIAL    COMMITTEE    OF 
THE  PRIVY  COUNCIL. 

I.  Jurisdiction. — See  Jurisdic- 
tion, I  etseq. 

II.  Powers  of. — See  Appeal,  1  et 
seq, ;  Criminal  Law,  I,  I  a. 

III.  Practice  in. — See  Practice, 
I  etseq. 


y  ■'.^•^S^\  ^  y».  ^  ^  A.^.^  J-       /\       fs^ 


JUDICIAL  INTEREST. 
Interest,  38  et  seq. 


—  See 


•^'^-V^^>/\^N/-N»-W  ^.'W^    ^%^^rf^* 


JU  JMAN. — See  Priest,  5  et  seq. 


•  j^r^  \*-i'S.- 


JULKUR.— See  River,  7  et  seq. 


*^^'>^^^^^^^'^%^\js^*^^f^^*^^ 


JUNGLEBOORI  —  See  Assess- 
ment, 14;  Resumption,!. 


>w«*\^«*"V,*».    ■•W^^^-    -    .A-*w    . 


JUNGLE  MAH ALLS.— See  In- 
heritance,  210.  214.  311. 


y^^^^^^^^^m^^  J 


JURISDICTION.! 

I.  Of  the  Judicial  Committee  of 
the  Privy  Council,  1. 


>  The  questions  arisiDg  on  the  subject  of 
the  jurisdiction  of  the  Courts  are  so  nume- 
rous and  important,  and  the  subject  itself  is 
of  so  intricate  a  nature,  that  I  have  deemed 
it  advisable  to  collect  eyery  decision  that  in 
any  way  bears  upon  it,  taking  the  word 
**  jurisdiction  "  in  its  most  extended  sense ; 
and  I  have  classified  the  cases  as  far  as  prac- 
ticable under  this  general  title,  so  as  to 
elucidate  the  powers  and  authorities  of  the 
Tarious  Courts  at  one  view.  Many  decisions, 
as  it  will  occur  to  the  reader,  might  ap- 
propriately be  ranged  under  other  heads. 


II.  In  the  Supreme  Courts. 

1.  Generally y  5. 

2.  On  the  Oraund  of  Inhabi- 
tancy. 

(a)  Oenerallyj  64. 
{h)  By  reason  of  Trading, 
86. 

3.  On  the  Ground  of  being  a 
British  Subject,  100. 

4.  As  regards  Absent  Partners 
in  Mercantile  Houses,  125. 

5.  Submission  to  the  Jurisdic- 
tion, Yin. 

6.  On  the  Ground  of  having 
been  a  Party  to  prior  pro- 
ceedings, 137. 

7.  As  regards  Executors  and 
Administrators,  149. 

8.  As  regards  Provincial  Ma- 
gistrates, 164. 

9.  As  regards  Collectors  of  Re- 
venue, 167. 

10.  To  Issue  Writs. 

a)  Generally,  163. 

b)  Of  Habeas  Corpus,l66. 

11.  In  Masters  relating  to  the 

Revenue,  176  a. 

12.  Plea  to  the  Jurisdiction,!!! . 

13.  Ecclesiastical     Jurisdiction, 

190. 

14.  Admiralty  Jurisdiction,  2\0. 
16.  Criminal  Jurisdiction. 

(a)  Ordinary.  —  See  Cri- 
minal Law,  26  et  seq. 

(li)  To  grant  Criminal  In- 
formations.— See  Crimi- 
nal Law,  34  et  seq. 

(c)  Admiralty,  in  Crimes 
Maritime. — See  Crimi- 
MiNAL  Law,  38  et  seq. 

III.  In  THE  Courts  OF  the  Honour- 

able Company. 

• 

1.  Generally,  219. 

2.  Of  the  Sudder  Courts,  243. 

3.  Of  the  Zillah  Courts,  263. 

4.  Uf  Principal  Sudder  Ameens, 

273. 


t> 


but  constant  reference  under  other  titles 
will,  it  is  hoped,  obviate  any  inconyenience 
that  might  otherwise  arise  from  the  present 
arrangement 
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5.  Of  Registers,  "i^^. 

6.  OftheCourtofWard8,^5. 

7.  Criminal  Jurisdiction. — See 

Criminal  Law,  313  et  seq. 


•^i^S^**%^«^N^WN^W\^'VWN^S^k/% 


I.  Of  the  Judicial  Committee  of 
THE  Privy  Council. 

1.  Memorials  to  the  King  in  Coun- 
cil, complainii]g  of,  and  appealing 
against,  a  scheme  for  the  distribution 
of  part  of  the  booty  taken  in  the  war 
in  the  Dakhin,  which  had  been  ap- 
proved of  by  the  Lords  Commission- 
el's  of  the  Treasury,  having  been  re- 
ferred to  a  Committee  of  the  Privy 
Council,  they,  without  hearing  the 
memorialists  upon  the  merits  of  their 
cases,  advised  His  Majesty  to  refer 
the  consideration  of  them  to  the  Lords 
Commissioners  of  the  Treasury.  Case 
of  the  Ai^my  of  the  Deccan,  10th 
July  1833.    2  Knapp,  103. 

2.  Semble,  That  the  Privy  Coimcil 
will  not  exercise  jurisdiction  as  a  Court 
of  Appeal  from  the  decisions  of  the 
Lords  Commissioners  of  the  Treasury, 
as  to  grants  by  the  Crown  of  property 
accrumg  to  it  by  virtue  of  its  prero- 
gative.    Ib» 

3.  By  the  Common  Law,  the  Ju- 
dicial Committee  of  the  Privy  Coun- 
cil possesses  the  same  power  as  the 
Courts  of  Record  and  Statute  have, 
of  rectifying  mistakes  which  have 
crept  in  by  misprision  or  otherwise, 
in  embodying  its  judgments.  Where, 
therefore,  an  order  nad  been  made 
ex  parte,  upon  the  appearance  of  the 
respondents  alone,  for  the  dismissal 
of  an  appeal  and  affirinance  of  the 
judgment  of  the  Court  below,  which 
purported  to  be  upon  the  hearing  of 
the  cause,  the  Judicial  Committee 
held  that  such  order  must  be  consi- 
dered simply  as  a  dismissal ;  and  it 
appearing  that  the  appellants  were 
infants  under  the  protection  of  the 
Court  of  Wards  in  India,  and  that 
the  agent  appointed  by  the  Court  to 
act  as  their  guardian  (id.  lite^n  in  the 
matter  of  the  appeal  had  absconded, 
and  abandoned  the  cause,  their  Lord- 
ships rescinded  the  order  of  dismissal^ 


and  restored  the  appeal  upon  the 
terms  of  the  appellants  paying  the 
costs  and  giving  access  to  the  tran- 
script of  the  proceedings  in  the  Court 
below,  in  their  hands,  and  undertak- 
ing to  lodge  printed  cases  within  fire 
months.  Majundemarain  Hae  and 
another  v.  Bijai  Oovind  Sing,  29th 
Nov.  1836.  i  Moore,  117.  2  Moore 
Ind.  App.  207. 

4.  On  a  question  whether  a  sub- 
partnership  had  been  entered  into, 
the  validity  of  which  depended  on  an 
instrument  produced  in  evidence  in 
the  Court  below,  and  upon  inspec- 
tion, as  well  as  the  evidence  in  sup- 
port of  it,  pronounced  to  be  invalid; 
the  Judicial  Committee,  in  confirm- 
ing the  judgment  of  both  the  Lower 
Courts,  were  of  opinion  that  they 
were  precluded,  under  the  circum- 
stances of  the  case,  from  entering 
upon  the  examination  of  the  instru- 
ment itself,  though  they  fully  con- 
curred in  the  opinion  expressed  by 
the  Zillah  Judge  that  the  instrument 
was  forged,  and  dismissed  the  appeal, 
with  costs.  Petamber  Manik-jee  v. 
Motee-chund  Manik-jee.  15th  May 
1837.    1  Moore  Ind.  App.  420. 

4  a.  Under  an  order  of  reference, 
the  Judicial  Committee  of  the  Privy 
Council,  upon  an  appeal  coining  be- 
fore them,  remitted  tne  case,  by  rea- 
son of  the  rejection  of  certain  evi- 
dence, to  the  Court  below,  with  direc- 
tions to  take  the  evidence  rejected. 
The  Court  in  India,  upon  the  remit, 
examined  such  of  the  witnesses  before 
tendered  as  were  produced,  but  made 
no  adjudication  in  the  cause,  and 
transmitted  the  ftirther  evidence  to 
England.  No  fresh  order  of  reference 
was  made  to  the  Judicial  Committee. 
Upon  the  appeal,  with  the  further 
evidence  coming  before  them,  their 
Lordships,  under  the  circumstances, 
were  of  opinion  that  they  had  no 
jurisdiction  to  entertain  the  case,  the 
original  order  of  reference  having 
be^  exhausted  by  the  remit  But 
upon  a  special  petition  for  such  pur- 
pose, all  parties  consenting,  the  Order 
in   Council  directing  the   remit    to 
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India  was  varied  and  amended,  by 
being  made  a  mere  reference  to  tbe 
Sudder  Dewanny  Adawlut  to  take 
eyidence,  witbout  throwing  any  duty 
upon  that  Court  to  reconsider  or  ad- 
judicate upon  tbe  cause,  but  to  remit 
the  same  tor  the  consideration  of  the 
Lords  of  the  Committee.  Jesmunt 
Sin^ee  Ubby  Singjee  and  another  v. 
Jet  Singijee  Deep  Sinjee.  5tb  Feb. 
1844.    3  Moore  Ind.  App.  245. 

4  b.  The  Judicial  Committee  of 
tbe  Privy  Council  will  net  act  as  a 
Court  of  original  Jurisdiction :  there- 
fore, where  the  tfudge  of  the  Court 
below  improperly  suppressed  docu- 
ments which  were  not  discovered  un- 
til after  tbe  transmission  of  the  appeal 
to  Her  Majesty  in  Council,  tlieir 
Lordships  refused  to  give  an  opinion 
on  the  merits,  and  remitted  tbe  cause 
to  the  Sudder  Dewanny  Adawlut  for 
reconsideration.  Juveer  Bhaee  and 
others  v.  Vuruj  Bha£e  and  others. 
29th  AuiT.  1844.  3  Moore  Ind.  App. 
324.       ^  ^^ 

II.  In  the  Suprebie  Courts.^ 

1.  Generally, 

5.  If  the  cause  of  action  arise  in 
the  towns  of  Calcutta  and  Bombay, 
the  defendant  is  subject  to  the  juris- 
diction of  the  Court,  though  be  may 
have  left  the  said  towns  at  the  time 
when  the  said  action  was  commenced. 
KUlican  Y^JuggemauthDutt.  Hyde's 
Notes.    27th  Jan.  1777.     Mor.  119. 

6.  Dictum  of  Impey,  C.  J.  —  A 
summons  may  be  served  on  parties 
personally  subject  to  the  jurisdiction 
while  residing  in  a  foreign  settlement.^ 

1  By  a  draft  Act,  intituled  ''An  Act  for 
facilitatlDg  the  execution  of  the  process  of 
the  Supreme  Court  of  Judicature  at  Fort 
William  in  Bengal,  and  for  the  taking  of 
affidavits  out  of  the  limits  of  the  jurisdiction 
of  the  said  Court"  (read  in  Coaucil  for  the 
first  time  on  the  13th  March  1847),  it  is 
proposed  to  make  the  Judges,  Magistrates, 
and  Justices  of  the  Peace  in  the  East-India 
Company's  service,  agents  for  executing 
Supreme-Court  process. 

^  A  contrary  opinion  prevails  now.    In  a 


Anon,  Hyde's  Notes.  11th  May 
1777.  Mor.  121.  —  (Lemaistre  & 
Hyde,  Js.,  concur.) 

7.  And  although  a  subpoena  was 
granted  to  appear  and  answer  to  a 
bill,  in  the  nature  of  a  supplemental 
bill^  to  be  served  on  defendants  resi- 
dent at  Chandemagore,  this  was  only 
in  order  that*  the  service  of  the  sub- 
poena might  be  by  substitution  upon 
the  attorney  in  the  cmise.  Mamdoss 
Y.SmUh,  Oct.  1840.  Mor.  121, 
note. 

8.  It  was  held  that  the  Supreme 
Court  has  no  power  to  summon  a 
jury  in  civil  causes ;  pleading  which 
conclude  to  the  country  in  England 
conclude  to  the  Supreme  Court  in 
India.^  Hurrihisson  Mistree  v. 
Creasy.  Hvde's  Notes.  19th  March 
1779.     Mor.  235. 

9.  In  an  action  ex  contractu  and 
joint,  when  one  or  more  of  the  co- 
contractors  are  not  subject  to  the  ju- 
risdiction of  the  Supreme  Court,  it 
seems  that  execution  will  issue  against 
those  defendants  only  who  are  within 
the  jurisdiction.  Benud  Befiarry 
Seat  V.  Bharotchum  Mitter  and 
another.  Hyde's  Notes.  Nov.  1782: 
Sm.  R.  98.    Mor.  126. 


recent  case  the  Supreme  Court  refused  to 
issue  a  subpcena  to  be  served  on  witnesses 
in  iferampore. — Mor. 

'  So  early  as  1779  a  petition  in  favour  of 
trial  hy  jury  in  cItII  causes  was  presented  to 
the  Court  Mr.  Justice  Hyde,  in  his  Notes, 
(16th  March  1779)  observes,  "A  petition 
was  presented  to  the  Court,  signed  by  about 
three  hundred  of  the  English,  Scotch,  and 
Irish  inhabitants  of  this  Presidency,  praying 
that  civil  causes  might  be  tried  oy  jury 
whenever  the  parties  demanded  that  mode 
of  trial,  and  ottering  to  serve  voluntarily  on 
juries,  if  the  Court  had  not  authority  by  the 
Charter  to  compel  the  attendance  of  a  jury." 
Sir  William  Jones,  in  his  charge  to  the 
grand  jury,  on  one  occasion  thus  expressed 
himself  upon  the  subject :  "  In  the  admini- 
stration 01  penal  justice,  a  severe  burden  is 
removed  from  our  minds  by  the  assistance  of 
juries :  and  it  is  my  ardent  wish  to  have  the 
same  relief  in  civil,  especially  commercial, 
causes,  for  the  decision  of  which  there  can- 
not be  a  nobler  tribunal  than  a  jury  of  ex- 
perienced men  assisted  by  the  learning  of  a 
Judge."  (Hyde's  Notes,  4th  Dec.  1783).— 
Mor. 
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10.  In  a  joint  action  ex  contractUy 
pleas  in  abatement  for  non-ioinder 
must  shew  that  the  party  omitted  is 
alive  and  subject  to  the  jurisdiction, 
and  must  be  verified  by  an  affidavit 
to  the  same  effect.  Atkinson  y.Keble 
and  another.  Chamb.  Notes.  23d 
Jan.  1786.  Sm.  R.  101.  Mor.  127, 
note. 

11.  A  clause  introduced  in  a  mcmey 
bond,  declaring^e  obligor  subject  to 
the  juiisdiction  of  the  Court,  n^d  not 
follow  the  precise  expression  used  in 
the  Act  13th  Geo.  III.  c.  63.  s.  16., 
or  the  Charter.  But  such  clause  will 
be  declared  void  if  it  appear  that  it 
was  not  clearly  understood  and  as- 
sented to  by  the  obligor.  Christie  v. 
Hadji  Sirdar.  Hyde's  Notes.  20th 
Nx)v.  1783.    Mor.  130. 

12.  One  of  the  defendants  in  equity, 
who  was  subject  at  the  time  of  filing 
the  bill^  was  held  not  to  be  subject  at 
the  hearing,  because  the  ground  of 
jurisdiction  had  been  taken  away  by 
the  21st  Geo.  III.  c.  70.  s.  10.,  passed 
intermediately.  Mumbold  y.Joyna- 
rain  GosauL  Hyde's  Notes.  31st 
Jan.  1785.  Sm.  K.  100.  Mor.  130, 
note. 

13.  In  a  civil  cause,  where  an  ad- 
vocate appears  for  the  defendant,  it 
will  be  considered  primd  facie  evi- 
dence of  jurisdiction,  which  the  de- 
fendant should  be  called  upon  to  an- 
swer. Ledlie  v.  Forbes  and  another. 
Chamb.  Notes.  21st  Nof.  1787.  Sm. 
R.  101.     Mor.  132. 

14.  Though  the  plaint  should  state 
several  grounds  of  jurisdiction,  and 
lay  them  in  the  alternative,  it  is  still  a 
sufficiently  positive  averment.*  X>Mr- 
gapersatui  Shah  v.  Dacosta  and  ano- 
ther. Chamb.  Notes.  1st  Feb.  1788. 
Sm.  R.  102.     Mor.  133. 

15.  One  of  the  obligors  in  a  joint 
bond  not  being  subject  to  the  junsdic- 

*  Though,  according  to  the  strict  rules  of 
pleading,  averments  in  the  alternative  are 
bad,  it  has  become  customary  in  the  Su- 
preme Court  of  Calcutta,  where  several 
grounds  of  jurisdiction  are  laid,  to  state  that 
"for  one  or  more''  of  such  reasons  the  de- 
fendant is  subject 


tion  of  the  Supreme  Court,  it  was 
considered  as  a  ground  of  nonsuit.  lb. 

16.  But  the  plaintiff  may  sue  such 
of  the  co-obligors  as  are  within  the 
jurisdiction  of  the  Court,  alone,  pro- 
vided that  the  plaint  shews  with  suf- 
ficient certainty  that  the  rest  cannot  be 
proceeded  against.  Same  y.  Dacosta. 
1st  July  1788.    Mor.  133. 

17.  If  the  plaintiff  be  misled  by 
the  defendant  himself,  he  will  be  al- 
lowed to  shew  a  different  cause  of 
jurisdiction'than  that  laid  in  the  plaint. 
Mintoul  V.  Colebroohe.  Chamb.  Notes. 
3d  July  1789.  Sm.R.105.  Mor.  137. 

18.  In  an  action  upon  a  scire  fa- 
cias against  defendants  as  bail,  the 
plaintiff  was  nonsuited  for  want  of 
averment  of  jurisdiction.^  Ramlo- 
chund  Ghose  y.  Nittanund  Sein. 
17th  July  1795.  Sm.  R.  174. 
Mor.  141. 

19.  A  plaintiff,  not  personally  sub- 
ject to  the  jurisdiction  of  the  Supreme 
Court,  is  subject  in  respect  of  the 
costs  of  his  own  action.  Mahender 
Deb  Roy  v.  Ramconny  Corr.  Ist 
Term  1796.     Mor.  141. 

20.  The  defendants  did  not  contest 
the  suit,  but  admitted  assets  to  a  cer- 
tain amount,  and  pleaded  no  assets 
ultra;  the  plaintiffs  did  not  contest 
the  plea,  but  prayed  judgment  for  the 
assets  admitted,  and  for  the  remain- 
der of  the  assets  quando:  et  not4i  bene, 
although  the  defendants  did  not  con- 
test the  plaintiS^s  action  (which  was 
upon  bond,  and  condition  upon  oyer 
set  forth),  but  said  nothing,  yet  the 
plaintiffs  did  not  enter  iip  judgment 
after  admitting  the  plea,  &c.  But  the 
cause  was  set  down  reg^arly  in  the 
paper,  and,  upon  proof  of  jurisdiction, 
judgment  was  given  for  the  plaintiffs 
by  the  Court'     Fairlie  and  others 


^  QtuBre,  Whether  the  hail,  as  such,  would 
not  he  held  subject  to  the  jurisdiction,  whe- 
ther the  recognizance  contained  a  claose  of 
suhjection  or  notP 

3  N.  B.  Qu<ere  as  to  the  necessity  of  set- 
ting down  the  cause,  under  these  circum- 
stances, in  the  paper  of  causes,  for  the  par- 
pose  of  proving  the  jurisdiction  P — Dickens* 
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Y.M<mgeu:h  and  another,  15th  March  is  legally  serviceable  in  any  of  the 


1800.    Sm.  R.108. 

21.  In  questions  of  the  corrupt  re- 
ceipt of  presents,  the  King's  Courts 
only  have  jurisdiction  to  any  purpose, 
except  that  of  dismission  from  office 
and  suspension  from  the  service,  to 
which  Government  is  competent  on 
inquiry.  Vencata  Runga  jPillay  v. 
East-India  Compant/,  26th  Sept. 
1803.    IStr.  174. 

22.  An  action  on  a  bond  which  ex- 
pressly specified  that  the  matter 
should  be  submitted  to  the  Recorder's 
Court  in  the  event  of  a  refusal  on  the 
part  of  the  passer  of  the  bond  to  abide 
by  his  agreement,  was  dismissed  by 
the  Court  for  want  of  jurisdiction,  the 
obligor  being  an  inhabitiiit  of  Zillah 
Chingleput,  and  therefor#not  subject 
to  the  jurisdiction.  Venkiah  if.  Venr 
catarauze.  Case  12  of  1807.  IMad. 
Dec  24. — Scott,  Greenway,  &  Strat- 
ton. 

;  23.  In  an  action  on  a  joint  pro- 
missory note,  one  of  the  makers  being 
out  of  the  jurisdiction,  it  was  brought 
only  against  the  one  within  the  juris- 
diction, stating  the  other  to  be  out  of 
it.  Anon.  12th  Aug.  1810.  Sm. 
R.  114. 

24.  An  action  of  damages  will  not 
lie  in  the  Supreme  Court  against  a 
native  prince  residing  at  Madras,  with 
the  concurrence  of  Government,  as 
his  own  ambassador.  ZM  un  Nissa 
Begum  v.  The  Nabob  Azeem  ud  Dow- 
lak.    18th  Sept.  1810.    2Str.l30. 

25.  A  plea  to  the  jurisdiction  by  a 
Hindu  living  in  the  Mofussil,  who 
had  brought  an  ejectment  for  property 
situated  m  Calcutta,  was  overruled 
for  defect  of  form.  And  Semble,  he 
is  at  all  events  liable  to  answer  as  to 
such  discovery  and  relief  as  affects 
the  ejectment.  Tarramoney  Dossee 
V.  KittnogovindSein.  28th  Jan.  1816. 
East's  Notes.    Case  44. 

26.  P^Woodhouse,  A.  G.  In 
all  cases  where  the  Court  of  the  Re- 
corder has  acquired  jurisdiction'  of  the 
party,  and  a  suit  is  thus  legally  insti- 
tuted, every  species  of  process  against 


territories  subject  to,  or  dependent 
upon,  the  British  Government  where 
the  person  or  property  may  be  dis- 
covered. The  execution,  therefore, 
of  such  process,  in  such  a  suit,  cannot, 
I  imagine,  be  opposed  by  any  of  the 
Provincial  Courts.  If  a  suit  in  any 
Provincial  Court  had  been  instituted 
between  the  same  parties,  and  for  the 
same  matter,  previously  to  a  suit  in 
the  lUcorder's  Court,  or  if  any  de- 
cree had  been  previously  had  in  any 
Provincial  Court,  such  pending'  suit, 
or  such  decree  pronounced,  might  be 
pleaded  in  the  Court  of  the  Recorder; 
and  that  Court  would  be  bound  to 
give  due  effect  to  the  matter  so  plead- 
ed, and  to  allow  the  party  pleading 
such  matters  the  full  advantage  of 
them,  by  getting  rid  of  the  suit  in 
that  Court.  Gooshtuip  Shah  Suhoo- 
rabjee  v.  SuhoorahjeeNowshinvanjee, 
15th  Nov.  1820.    lBorr.326. 

27.  Per  Macklin,  A.  G.  When 
any  person  is  fairly  brought  within 
the  jurisdiction,  either  by  appearing 
in  person,  by  attorney,  or  by  opera- 
tion of  law,  the  process  of  tne  Court 
runs  through  all  the  provinces  sub- 
ject to  the  Presidency  of  Bombay, 
where  the  defendant  may  be  resident 
or  have  property.  Oooshtusp  Su- 
hoorabjee  Shah  and  another  v.  JTa- 
oo^ee  Kamajee  Hormurjee  Kala 
Bhaee  and  another.  18th  Dec.  1816. 
1  Borr.  317. 

28.  A  person  arrested  for  debt  out 
of  the  jurisdiction  of  the  Court  was 
discharged  on  motion.  Muddoosoo- 
den  Oho$e  v.  Oibson.    29th  June 

1820.  East's  Notes.   Case  21. 

29.  The  jurisdiction  of  the  Supreme 
Court  at  Madras  extends  to  the  at- 
tachment and  sale  of  property  be- 
longing to  persons  subject  to  its  ju- 
risdiction wherever  situate.    Anon. 

1821.  Mor.390. 

30.  An  officer  of  the  Company's 
army  in  the  political  department,  ap- 
pointed by  tne  Commissioner  of  the 
conquered  territory  in  the  Dakhin, 
was  held  amenable  to  the  Supreme 


y 


the  person  or  property  of  such  party  Court  at  Bombay.     Amerchund  v 
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TJie  East-India   Company,      28th 
Nov.  1826.   Peny's  Notes.  Case  2. 

31.  The  local  extent  of  the  juris- 
diction of  the  Supreme  Court  is  the 
same  on  all  sides^  civil,  criminal,  and 
ecclesiastical.  Mex  v.  Goculnauth 
Mullick.  22d  April  1824.  CI.  Ad. 
R.  1829.  36.    Mor.m 

32.  The  bill  in  equify  stating  seve- 
ral grounds  of  jurisdiction,  and  the 
decretal  order  l^ing  drawn  up  direct- 
ing issue  to  try  the  question  of  juris- 
diction, confining  the  issue  to  the 
ground  of  inhabitancy,  the  order  may 
be  amended  on  motion.  Buller,  J., 
however,  considered  the  amendment 
unnecessary,  as  the  bill  stating  that 
the  defendant  is  an  inhabitant  of  Cal- 
cutta, and  carries  on  trade  and  busi- 
ness there,  and  so  forth,  the  grounds 
are  not  various,  but  constitute  only 
one  cause  of  jurisdiction.  Surroop" 
chunder  Sircar  v.  Gnnganarain  Nun- 
dy,  19th  Nov.  1824.  Sm.  R.  116. 
CI.  R.  1829.  206.     Mor.  161. 

33.  An  affidavit  denying  that  the 
defendant  is  subject  to  the  jurisdiction 
of  the  Supreme  Court  is  a  good  affi- 
davit of  merits,  in  applying  to  set 
aside  on  terms  an  ex-parte  judgment, 
or  a  judgment  by  default  Morton  v. 
Mehdy  Ally  Khan.  4th  Term  1827. 
CI.  Ad.  R.  1829.  44.  Sm.  R.  12. 
Mor.  124,  note. — Grey,  C.  J.,  and 
Franks,  J.  (Ryan,  J.,  dubitante.) 

34.  Held,  that  an  action  of  eject- 
ment will  lie  for  the  recovery  of 
lands  out  of  Calcutta,  being  the  pro- 
perty of  a  native  inhabitant  of  that 
place,  if  defence  be  taken  for  them.^ 
Doe  dent,  Bampton  v.  JPeturnber 
MuUich.  29th  Oct.  1830.  Sm.  R. 
84.     B^ell,  24.     Mor.  400. 

35.  Per  Franks,  J.  A  defendant 
having  appeared,  and  omitted  to  esta- 
blish that  he  is  not  subject  to  the 
jurisdiction  after  every  opportunity 
has  been  civen  him,  and  if  judgment 


have  gone  against  him,  it  will  be  too 
late  then  to  urge  that  he  was  not  sub-  / 
ject  to  the  jurisdiction.     lb. 

36.  The  averment  of ''inhabitancy*' 
in  a  bill  will  let  in  evidence  of  con- 
structive as  well  as  of  actual  inhabi- 
tancy. KhamahDosseeY.Sibpersaud 
Bkose  and  others.  22d  July  1836. 
Mor.  181. 

37.  Qm^«,  Whether  the  Sheriff  of 
Madras  can,  under  a  Jieri  facias  is- 
sued out  of  the  Supreme  Court,  di- 
recting him  to  seize  and  put  up  for 
sale  "  goods  and  chattels  within  the 
jurisdiction  of  the  Supreme  Court," 
seize  and  sell  lands  and  chattels  in  the 
Mofussil? 
Chitty.  3d' 
Ind.  App.^^.* 

38.  Tl 
has  nA 
except 


I 


ir  V.  CoUa  Ranava 
1838.     2  Moore 

Court  at  Calcutta 

ue  commissions 

depending  before 


*  Now,  by  the  recent  rule,  the  action  would 
lie,  whether  defence  were  taken  or  not,  if 
the  occupant  were  a  person  subject  to  the 
jurisdiction  by  reason  of  inhabitancy 
otherwise. — Mor. 


the  Court   Anon.  28th  March  1839. 
BarwelFs  Notes,  16.  . 

39.  All  persons  commorant  ^^^tfl 
the  provinces  of  Bengal,  Beha^  »a.  ( 
Orissa,  or  the  districts  annexed  to  pb  *!' 
Presidency  of  Fort  William,ai^«itiin^  | 
the  jurisdiction  of  the  Supreme  Conrt^Ml 
as  witnesses,  and  subject  to  a  sub-    | 
poena  ad  testificandum.     Doe  dem, 
Bitddinauth    Ohosaul  v.  DeveralL 
29th  March  1839.    Mor.  184. 

40.  Per  Grant,  J.  The  Supreme 
Court  b  not  a  separate  Court  in  its 
different  jurisdictions.  Bissessur 
Bonnerjee  v.  Ramrutton  Soy.  18th 
Nov.  1839.    Mor.  185. 

41.  Per  Seton,  J.  A  failure  of 
justice  is  not  a  sufficient  ground  upon 
which  alone  jurisdiction  can  be  sup- 
ported,    lb. 

42.  Evidence  of  trading  in  Cal- 
cutta, or  other  ground  of  constructive 
inhabitancy,  is  receivable  under  the 
general  allegation  of  "  inhabitancy,'' 
laid  in  the  plaint  as  the  ground 
jurisdiction.      RamcuUian  Mundell 

Ramchunder  Seal  and  another. 


V. 


>itancy  or 


12th  Feb.  1840.    Mor.  203. 

43.  The  allegation  in  a  bill  that  the 
defendant  has  fraudulently  forged  a 
bond  and  warrant  (the  subject-matter 
of  the  bill)  in  the  names  of  other  par. 
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ties  as  obligees,  and  entered  up  judg- 
ment, and  sued  out  execution  in  their 
names,  but  for  his  own  benefit,  does 
not  disclose  a  sufficient  ground  of  ju- 
risdiction in  respect  of  such  judgment. 
Akeenak  Bannoo  v.  Moons/iee  Boo 
Ally  and  others.  9th  April  1840. 
Mor.  204. 

44.  The  Supreme  Court  at  Bom- 
bay has  no  power  to  admit  persons  as 
,  attorneys  and  solicitors  to  practice  in 
the  Courts  there,  except  such  as  are 
qualified  in  the  manner  pointed  out 
by  the  Charter  and  Letters  Patent  of 
1823  establishing  the  Court;  viz. 
those  who  have  been  admitted  attor- 
neys or  solicitors  in  ^eof  tlie  Courts 
at  Westminster,  or  #cre'  practising  in 
the  Recorder's  Court  at«ombay  at 
the  time  of  the  public^tnofi  of  that 
Charter.*     Morc/m  ▼.  JB^-* 


12th 
App. 


Feb.  1841.     2 
428. 

The  decrees  of  the  Mofussil 
will  be  regarded  as  the  decrees 
superior  tribunals  of  the  coun- 
Im^M^s  of  equal  authority  with 
Supreme  Court  (Grant, 
*7^dut8ent.) ;  and  the  Supreme  Court 
hat  no  jurisdiction  to  interfere  where 
it  is  shewn  that  the  Mofussil  Court 
had  a  right  to  adjudicate  on  the  me- 
rits. Kerry  v. Duff.  2d  Dec.  1841. 
1  Fulton,  111. 

46.  If  a  case  comes  on  ex  parte, 
the  jurisdiction  clause  must  be  proved. 
Nuhhocomar  Butt  v.  Sadkoochum 
Butt.    3d  Term  1842.    1  Fulton,  20. 

47.  If  the  defendant  have  entered 
an  appearance,  and  judgment  besigned 
by  default,  the  jurisdiction  is  admitted. 
Kristo  Cauntk  Saha  and  others  v. 
Onapoonah  Bossee.  3d  Term  1842. 
1  Fulton,  20. 

48.  Co-defendants,  though  not  per- 
sonally subject  to  the  jurisdiction,  may 
come  in  and  defend.  Morgan  v. 
*  Kerr  and  others.  20th  March  1843. 
1  Fulton,  207. 

49.  The  Court  has  jurisdiction  to 
examine  a  judgment  obtained  in  a 
foreign  Court,  fraud  being  alleged  by 

1  But  see  Act  XIII.  of  1845. 
Vol.  I. 


the  plaintiff  a^inst  the  defendant^ 
who  was  the  plaintiff  in  the  former 
suit,  and  who  had  come  within  the  ju- 
risdiction ;  the  Court  therefore  granted 
a  writ  of  ne  exeat  regno.  M^Intyre 
V.  Heerjeehhoy  Rustomjee.  12th  Sept. 

1842.  Perry's  Notes.   Case  5. 

50.  An  action  of  trespass  will  not 
lie  against  tlfe  East-India  Company 
for  acts  legally  done  by  a  superin- 
tendent of  police,  uBder  a  warrant 
from  the  Governor  in  Council  of 
Bombay.  Bhackjee  BadaJjee  v.  The 
East'India   Company.     13th  Sept. 

1843.  Perry's  Notes.   Case  9. 

51.  The  Supreme  Court  has  no  ju- 
risdiction to  interfere  with  the  sen- 
tences of  Military  Courts-Martial  le- 
gally instituted,  and  awarding  punish- 
ments for  military  offences.  In  the 
matter  ofMark  Porrett,  13th  March 

1844.  Perry's  Notes.   Case  13. 

52.  Nor  can  any  informality  in  the 
proceedings  of  Courts-Martial  be  ob* 
jected  to  or  listened  to  in  the  Supreme 
Court.     Ih. 

53.  Quare^  Whether  an  absent  ex- 
sheriff  is  subject  to  the  jurisdiction  of 
the  Supreme  Court  quoad  actions  for 
torts  committed  during  his  shrievalty  ? 
Connyloll  Augunvalki  v.  Smith.  3d 
April  1844.     1  Fulton,  450. 

2.  On  the  Ground  of  Inhabitancy, 
(a)  Generally. 

54.  A  bond  executed  in  Calcutta, 
and  reciting  the  obligor  to  be  **of 
Calcutta,"  was  held  to  make  him 
subject  to  the  jurisdiction  of  the 
Supreme  Court  as  to  the  bond.' 
Ramram  Butt  v.  Ramnarain. 
Hyde's  Notes.  80th  June  1778. 
Sm.  R.  98.    Mor.  121. 

55.  A  defendant  arrested,  not  being 
otherwise  an  inhabitant  of  Calcutta 
than  lodmng  there  when  subpoenaed, 
was  discharged  on  finding  common 
bail.^     Ranny  Luchy  Sursutty  v. 


2  This  seems  to  have  been  decided  on  the 
ground  that  it  was  prima  facte  evidence  of 
inhabitancy. 

3  By  subseauent  decisions  it  would  seem 
that  he  was  sunject  to  the  jurisdiction  if  the 
plaint  were  filed  while  he  was  in  Calcutta, 
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NUmoney  Mittre*  Chamb.  Notes. 
8th  Maroh  1701.  Sm.  R.106.  Mor. 
138. 

56.  In  an  action  on  a  bond  con- 
taining a  clause  of  subjection  to  the 
jurisdiction,  it  must  be  averred  in  the 
plaint  that  the  defendant  was  an  tn- 
kabitant  of  India,  rending  t»  the  pro- 
tnnces  of  Bengal,  Bekdr,  or  Orissa, 
at  the  time  of  executing  the  bond ; 
and  the  mere  airennent  that  he  is  a 
British  subject  will  not  be  sufficient.^ 
JBowbear  v.  HommelL  Chamb. 
Notes.  14th  July  1797.  Sm.  R. 
108.    Mor.  145. 

57.  A  native,  not  otherwise  an  in- 
habitant of  Madras  than  as  having 
come  to  it  to  seek  justice,  in  conse- 
quence of  the  injurious  act  of  another, 
and  remaining  there  for  no  other  pur- 
pose, cannot,  while  he  so  remains,  be 
sued  by  that  other  as  an  inhabitant  of 
Madras.  Nagapah  Chitty  v.  Ma^ 
chummah  and  another.  9th  March 
1802.    lStr.152. 

58.  A  native  comins  to  the  Presi- 
dency of  Madras  for  tne  recovery  of 
his  health,  and  residing  for  that  pur- 
pose between  it  and  different  places 
in  the  Jdgir,  becomes  sufficiently  an 
inhabitant  of  Madras  to  be  subject  to 
the  jurisdiction.  Vencatasa  Moode- 
liar  Y.SashacheUa  Moodeliar.  7th 
Jan.  1803.    1  Str.  167. 

59.  A  defendant,  who  had  gone  to 
Madras,  and  remained  there  for 
weeks,  solely  on  public  business,  not 
being  otherwise  an  inhabitant  of  Ma- 
dras, was  held  not  to  be  subject  to  the 
jurisdiction  as  an  inhabitant.  Boo- 
jung  Row  v.  Chittoo  Row.    8th  Jan. 

1806.    1  Str.  210. 

60.  If  a  defendant  be  justly  con- 
fined in  an  action  of  tort,  he  will,  on 


and  he  had  been  there  twenty-four  hours. 
But  it  may  he  douhtful  whether  the  resi- 
dence of  a  person  suhpoenaed  to  attend  as  a 
witness  in  a  cause  will  make  him  suhject  to 
the  jurisdiction,  as  such  residence  would  he 
perhaps  considered  as  constrained. — Mor. 

^  So  in  a  case  tried  in  1800  the  plaintiff 
was  nonsuited,  hy  reason  of  the  omission  of 
the  words  in  italics.  Brewer's  MS.  Notes. 
SdlR.  110.  note. 


the  CTound  of  residency,  be  consi- 
dered within  the  local  jurisdiction  of 
the  Supreme  Court  as  an  inhabitant 
of  Calcutta.  But  otherwise,  if  the 
confinement  be  unjust,  as  constrained 
residence  in  Calcutta  will  never  sub- 
ject a  perton  to  the  jurisdiction  of  the 
Court  Duhan  v.  Mender.  Sittings 
after  3d  Term  1809.  Sm.  R.  114. 
Mor.  147. 

61.  It  is  essential  to  jurisdiction, 
merely  territorial,  that  the  party  shall 
have  come  within  it  voluntarily,  and 
in  time  of  peace,  as  a  person  detained 
by  illegal  force,  and  tnen  arrested  by 
legal  process,  would  be  liberated :  so 
if  a  man  were  by  force  (that  is,  un- 
just force)  carnal  within  the  local 
limits  of  the  jurisdiction  of  any 
country,  ^e  ought  not  to  be  therel^ 
rendered  amenable  to  it  Madoo 
WtMsenaM  v.  Balloo  ChimuuetL 
30th  Jan.  1818.  Mor.  149.— (Bee 
C.  Bomb.) 

62.  The  duration  of  resideote,  if 
it  be  voluntary,  is  immaterial  in  deter- 
mining the  question  of  jurisdiction. 
lb. 

63.  A  defendant  in  gaol,  afler  con- 
viction  for  a  misdemeanour,  will  be 
held  subject  to  the  jurisdiction  of  the 
Supreme  Court  in  a  civil  action.  CoU- 
persad  JDutt  v.  Prankxsien  Holdar. 
26th  Jan.  1830.  CI.  R.  1834.  27. 
Mor.  165. 

64.  The  fact  of  residence  generally 
at  the  Presidency  being  shewn  to  the 


/ 
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satisfaction  of  the  Cour^  will  subject  \j 
a  party  to  the  jurisdiction.     Rama-  ^ 
lingum  v.  Saskiah.     20th  Oct  18ia  ' 
2  Str.  241. 

65.  The  question  of  inhabitancy, 
subjecting  a  native  to  the  jurisdiction 
of  the  Supreme  Court,  is  not  a  matter 
to  be  sworn  to  in  the  lump,  but  a  con- 
clusion of  law ;  and  the  affidavit  for 
the  purpose  should  state  and  negative 
with  precision  every  fact  upon  which 
the  question  may  turn.  lb. 
.  66.  It  was  held  that  the  word ''  b- 
habitant,''  for  the  purpose  of  jurisdic- 
tion, meant  ''  resident ;"  and  that  a 
constructive  inhabitancy  would  not 
do,  as  it  could  not  have  been  the  inten- 
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tion  of  the  Charter.  Ram  Narrain 
Tanker  y.  Chederaula  Nursiah  and 
another.  4th  April  1814.  2  Str. 
289. 

67.  A  person  having  daily  occu- 
pation in  Calcutta,  but  residing  out  of 
the  town,  was  held  not  to  be  subject 
to  the  jurisdiction  of  the  Court.  Oo- 
culchund  Bonnerjee  v.  Canideh  Moo- 
ketjee.^  4th  Term  1813.  Sm.  R. 
115.  CI.  R.  1829. 206.  Mor.148. 
Mamnarain  Roy  v.  Basor^J^  26th 
April  1826.  8m.  R.  117.  CI.  R. 
1829.  207.    Mor.  160,  note. 

68.  These  decisions  are,  however, 
directly  opposed  to  a  dictum  of  Mao- 
naghten,  J. :  ^^  I  have  held  it  twenty 
times,  and  I  always  will,  that  if  a 
man  attends  a  public  office  daily  in 
Calcutta,  and  gains  his  livelihood  by 
it,  even  if  he  sleeps  out  of  the  boun- 
daries of  Calcutta,  he  is  subject  to  the 
jurisdiction."  Heatley  v.  Macar- 
thur.  27th  Nov.  1823.  Sm.  R.  115. 
CI.  R.  1829, 206.    Mor.  159. 

60.  A  party  residing  out  of  Cal- 
cutta, and  employed  there  during  the 
day  at  a  public  office,  and  occasion- 
ally sleeping  there,  was  held  to  be 
subject  to  ^e  jurisidiction  of  the  Su- 
preme Court.  Habherley  v.  Bason. 
2d  Term  1824.  Sm.  R.  115.  CI.  R. 
1829. 207.    Mor.  160. 

70.  A  person,  not  being  a  British 
subject,  who  transacts  business  in  the 
day-time  in  Calcutta,  but  sleeps  out 
of  the  jurisdiction  for  the  express  pur- 
pose of  avoiding  the  jurisaiction,  is 
nevertheless  subject  to  the  jurisdic- 
tion of  the  Supreme  Court.  Mar^ 
HndeU  v.  T(man.  17th  July  1824. 
Sm.  R.  116.  CI.  R.  1829.  206. 
Mor.  161. 

71.  Semble,That  a  person  gaining 
his  livelihood  in  Calcutta,  and  trans- 
acting  business  there  every  day,  is 


*  Burroughs,  J.,  was  not  in  Court  when 
this  judgment  was  given,  and  East,  C.  J., 
had  just  arrived  in  India :  it  might,  there- 
fore, almost  be  considered  as  the  decision  of 
Boyds,  J.,  alone. 

<  In  this  case,  Grey,  C.  J.,  and  Franks,  J., 
had  but  just  arrived  in  India,  and  might 
have  been  influenced  by  Buller,  J. 


subject  to  the  jurisdiction  of  the  Su- 
preme Court,  though  he  may  sleep 
every  night  beyond  the  Mahratta 
ditch.  Mt,  Bhanoo  Beebee  v.  Moon- 
sJiee  Hussain  Ally.  29th  Nov.  1832. 
CI.  R.  1834.  75.    Mor.  166. 

72.  A  defendant,  not  a  British 
subject,  will  be  held  liable  to  the  ju- 
risdiction of'the  Supreme  Court  if 
he  have  resided  only  twenty-four  hours 
in  Calcutta,  providec^  that  the  plaint 
was  filed  when  such  defendant  was  in 
Calcutta.  Punchanund  Bose  v.  JDcb- 
vison.  2d  Term  1817.  Sm.  R.  1 15. 
CI.  R.1829.  206.    Mor.  149. 

74.  A  person  inhabiting  Bombay 
at  the  time  when  a  cause  of  action 
accrued  was  held  to  be  subject  to  the 
jurisdiction  of  the  Recorder's  Court. 
Madow  Wissenath  v.  BaJloo  Chinna- 
sett.  SOth  Jan.  1818.  Mor.  149.— 
(Rec.  C.  Bomb.) 

75.  A  debt  having  accrued  in 
Bombay,  and  while  the  defendant  in 
the  action  was  an  inhabitant  of  Bom- 
bay, he  was  held  specially  subject  in 
the  action  to  the  jurisdiction  of  the 
Recorder's  Court,  though  at  the  time 
the  action  commenced  he  might  not 
have  been  in  Bombay.     lb. 

76.  So  if  he  were  voluntarily  com- 
morant  at  Bombav,  for  no  matter 
how  short  a  period,  at  the  time  the 
suit  commenced.     lb. 

77.  An  inhabitant  of  Bombay,  at 
the  time  of  entering  into  a  contract, 
will  be  held  subject  to  the  jurisdiction 
of  the  Court,  even  if  he  should  never 
return  within  the  limits  of  the  island. 
Ih. 

78.  Semble,  A  person  will  be  con- 
sidered an  inhabitant  of  Calcutta  if  he 
sleep  at  the  house  of  a  woman  whom 
he  keeps  there,  as  it  would  not  be  com- 
petent for  him  to  allege,  in  negative 
of  his  being  an  inhabitant,  that  he  so 
dwelt  or  lodged  there  for  the  purpose 
of  prostitution,  when,  if  his  purpose 
were  innocent,  as  a  mere  visitor,  it 
would  conclude  him.  Randochun 
Roy  V.  Ouddadhur  Oucliarjee.  28th 
Nov.  1818.     East's  Notes.    Case  90. 

79.  A  person  was  held  to  be  subject 
to  the  jurisdiction  of  the  Court  on  the 
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ground  of  inhabitancy  where  he  re- 
sided in  Calcutta  at  the  house  of  a  kept 
mistress  for  two  months,  although  he 
crossed  the  river  in  the  day  time  to  his 
family  house,  which  was  situated  out 
of thejurisdiction.  Majah  Raniender- 
deh  JRoy  and  others  t.  Kistnomohun 
Bonnerjee,  Sittings  aQer  4th  Term, 
1819.  East's  Notes.  Case  109.  Cited 
in  Mor.  387. 

80.  QudBvey  Whether  an  infant  na- 
tive always  living  in  the  Mofussil, 
but  having  a  family  house  and  ser- 
vants kept  up  for  him  by  his  guar- 
dians in  Calcutta,  is  subject  to  the 
jurisdiction  of  the  Supreme  Court  on 
the  ground  of  inhabitancy  ?  *  Ward 
and  another  v.  Turricchunder  Roy, 
8th  Feb.  1819.  East's  Notes.  Case  97. 

81.  Where  an  Armenian  resided 
at  Dana,  and  his  wife  left  him  against 
his  will,  and  went  with  some  of  their 
children  to  live  in  a  house  in  Cal- 
cutta, she  receiving  the  rent  of  ano- 
ther house,  belonpng  to  the  children, 
by  the  husband^  consent;  it  was 
held  that  he  was  not  subject  to  the 
jurisdiction,  on  the  ground  of  inhabi- 
tancy, as  (they  having  agreed  to  live 
apart)  the  wife  could  no  longer  be 
considered  as  part  of  his  family,  nor 
her  residence  be  deemed  his.  Zibah 
Muchertich  v.  Minos  Aratoon. 
27th  July  1819.  East's  Notes.  Case 
104. 

82.  A  party  who  has  a  family- 
house  in  Calcutta,  or  is  entitled  to  a 
share  of  a  family-house  in  which  his 
ancestors  had  resided,  to  the  expenses 
of  which  he  contributes,  and  to  which 
he  may  come  when  he  pleases,  though, 
in  fact,  he  may  never  have  been  there, 
is  nevertheless  subject  to  the  jurisdic- 
tion  of  the  Supreme  Court.     Sama- 


1  The  jurbdiction  in  this  case  was  esta- 
blished on  other  gprounds:  the  question 
above  mentioned,  thoagh  raised,  was  not  de- 
cided. Sir  £.  East  adds  the  following  re- 
marks to  the  note  of  this  case : — "  Upon  the 
ground  of  inhabitancy  Sir  F.  Macnaghten 
had  great  doubt,  and  BuUer,  J.,  gave  no 
opinion ;  but  it  appeared  to  me  that  that 
ground  was  also  made  out,  though  the 
judgment  was  given  on  the  first  ground,  on 
which  we  all  agreed." 


chum  Nundy  v.  Hurrynath  Roy} 
April  1821.     Mor.  176. 

83.  A  defendant  having  a  family 
dwelling-house  in  Calcutta,  in  which 
he  and  his  &ther  have  resided,  and 
in  which  some  of  the  members  of  his 
family  still  reside,  is  constructively  an 
inhabitant,  and  subject  to  thejurisdic- 
tion of  the  Supreme  Court,  though 
the  defendant  himself  may  not  be  re- 
sident at  the  time  of  the  filing  of  the 
bill,  or  for  some  time  previously. 
Khamah  Dossee  v.  Sibpersaud  Bhote 
and  others,  22d  Jul  v  1896.  Mor.  181. 

84.  If  a  Hindu  family  have  a  joint 
dwelling-house  in  Calcutta,  one  mem- 
ber of  the  family,  though  not  per- 
sonally resident  in  Calcutta,  is  sub- 
ject to  the  jurisdiction  of  the  Supreme 
Court  in  an  action  by  another  mem- 
ber of  the  same  family.  Oolucknanih 
Rose  V.  Rajhissen  Rose,  22d  Nov. 
1841.     1  Fulton,  401. 

85.  Lands  that  lay  out  of  Calcutta 
in  the  actual  occupation  of  monthly 
tenants,  though  the  landlords  were 
subject  to  the  jurisdiction  on  the 
ground  of  inhabitancy,  and  also  by 
reason  of  a  clause  in  a  mortgage,  were 
held  not  to  be  subject  to  the  jurisdic- 
tion of  the  Supreme  Court,  so  as  to 
enable  the  plaintiff  to  proc^sed  under 
the  first  ejectment  rule  against  the 
casual  ejector.  Doe  dem,  SurioU 
Mitter  v.  HUder.  27th  March  1839. 
Mor.  183. 


(b)  By  reason  of  Trading, 

86.  It  was  held  that  an  inhabitant 
of  Moorshedabad  having  a  banking- 


2  Ryan,  G.  J.,  in  his  judgment  in  a  sub- 
sequent case  (TonWHfk  Boy  v.  Syud  Mobar- 
ruck  Ally  Khan  Bahaudur,  tn^,  PI.  97.), 
made  the  following  remarks  on  this  case : — 
"  It  is  to  be  observed  that  this  case  was  de- 
cided without  argument,  and  I  am  informed 
that  great  doubt  was  entertained  at  the  Bir 
as  to  the  decision  at  the  time ;  and  I  know 
that  Mr.  Spankie,  the  then  Advocate  Gene- 
ral, advised  an  appeal.  I  have  frequently 
heard  this  case  cited  with  doubt  since  I  have 
had  a  seat  here,  and  am  not  prepared  to  say 
that,  upon  like  facts,  I  should  feel  myself 
bound  to  come  to  the  same  dedsion."  Bar- 
well's  Notes,  124. 
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house  conducted  hj  an  asrent  in  Cal. 
cutta  was  not  subject  to  the  jurisdic- 
tion .of  the  Supreme  Court.  Obo^/- 
chum  Doss  and  another  v.  Ounness 
Doss,  Chamb.  Notes.  11th  Feb. 
1789.    Sm.  R.  104.    Mor.  136. 

87.  A  person  carrying  on  trade  in 
Calcutta,  and  having  a  house  of  trade 
there,  was  held  to  be  a  constructive 
inhabitant,  and  subject  to  the  juris- 
diction, though  not  personally  resident 
within  the  jurisdiction,  but  conduct- 
ing his  business  by  means  of  partners, 
^ents,  or  servants.  Woomischundet' 
Paul  Chomdry  v.  Isserchunder  Paul 
Chowdry.  Sittings  after  First  Term 
1816.    2  East's  Notes,  44. 

88.  And  a  defendant  by  assenting 
to  his  interest  in  trade,  carried  on 
after  his  father's  death,  was  held  to 
have  made  his  election  to  be  deemed 
an  inhabitant,  and  to  be  subject  to  the 
jurisdiction,  though  he  did  not  reside 
ID  Calcutta,  and  there  was  no  evidence 
to  shew  that  he  ever  even  slept  within 
the  city.    Ih. 

89.  Where  a  party,  an  infant, 
pleaded  to  the  jurisdiction  on  the 
ground  that  he  was  not  an  inhabitant 
of  Calcutta,  and  proved  that  he  never 
was  in  Calcutta,  being  only  an  infant 
of  eight  years  old,  the  Court  still  held 
the  party  liable  to  the  jurisdiction, 
his  elder  brother  consenting ;  and  he 
was  made  a  party  with  his  elder  bro- 
ther on  a  supplemental  bill  to  stop  the 
trade  carried  on  by  the  elder  brother 
in  Calcutta,  and  take  the  account.  Ih, 

90.  It  was  held  that  a  person  fol- 


ships'  captains,  in  Calcutta,  and 
having  for  that  purpose  godowns  and 
servants  employed  there,  is  an  inha- 
bitant of  Calcutta,  and,  as  such,  sub- 
ject to  the  jurisdiction  of  the  Court, 
although  such  godowns  were  taken 
in  the  name,  and  charged  in  account 
of,  one  of  such  captains,  and  although 
such  person  might,  in  fact,  sleep  at 
night  in  his  family-house  out  of  the 
Jurisdiction.  Ramhchun  Roy  v. 
Ouddadhur  Oucharjee.  28th  Nov. 
1818.  East's  Notes.  Case  90. 
91.  Natives  who  have  traded  in 


Calcutta  are  subject  to  the  jurisdic- 
tion in  regard  to  transactions  arising 
in  the  course  of  that  trade,  though 
the  parties  may  have  absconded  or 
gone  away  from  Calcutta  before  the 
suit  commenced,  and  though  the 
place  of  business  be  shut  up.  NU- 
mony  Sein  v.  Rajkisssore  Sein. 
Circa  1822. '  Mor.  388. 

92.  Persons  residing  out  of  the 
jurisdiction,  but  cailying  on  trade 
in-  Calcutta,  are  subject  to  the  juris- 
diction in  suits  brought  against  them 
by  those  persons  with  whom  they 
have  been  concerned,  or  to  whom  they 
may  have  incurred  debts  in  Calcutta 
trade.  They  are  not,  however,  sub- 
ject to  the  jurisdiction  in  suits  brought 
against  them  by  persons  who  have  no 
dealing  with  them  in  the  trade  which 
they  carried  on  in  Calcutta.  (BuUer, 
J.,  dissenty  who  observed :  ''  I  do  not 
think  that  such  distinction  can  be 
taken :  the  only  question,  it  appears 
to  me,  in  those  cases,  must  be  whether 
the  defendant  is  or  is  not  an  inhabi- 
tant of  Calcutta :  if  an  inhabitant,  he 
is  then  subject  to  the  jurisdiction  of 
the  Supreme  Court  in  all  cases.") 
Dabeypersaud  v.  Beriepersaud,  16th 
July  1824.  CI.  R.  1829. 206.  Sm. 
R.116.    Mor.  160. 

93.  Per  Macnaghten,  J. :  ^'  I  have 
ordered  process  to  issue  where  the  de- 
fendant had  carried  on  trade  or  busi- 
ness in  Calcutta,  and  contracted  a 
debt  in  the  course  of  his  dealings, 
and  while  he  carried  on  such  trade  or 
business.  This  I  have  done,  although 


lowing  the  business  of  a  Banyan  for  the  defendant  (a  native)  had  ceased 


to  be  an  inhabitant   of  Calcutta." 
Anon.    CI.  R.  1829. 149. 

94.  A  defendant  will  be  held  sub- 
ject to  the  jurisdiction  of  the  Supreme 
Court  by  reason  of  his  having  an 
establishment  in  Calcutta  for  ai^ust- 
ing  his  affairs  and  collecting  his  debts, 
even  though  he  may  not  have  car- 
ried on  any  trade  for  five  years  pre- 
viously. Rambuxus  Sing  v.  Juggut- 
sett  Oovindchund.  9th  Feb.  1830. 
Sm.  R.  115.    Mor.  165. 

95.  A  defendant  residing  out  of 
Calcutta,  but  having  a  shop  there 
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"which  he  attends  daily-,  though  no 
person  in  his  employ  may  sleep  on 
the  premises,  will  be  held  subject  to 
the  jurisdiction  of  the  Supreme  Court. 
Juggohxmdo  Bonnerjee  y.Kissenchun- 
der  Mookerjee.  9th  July  1832.  CI. 
R.  1834.  38.     Mor.  165. 

96.  Where  a  Britiah  subject,  a 
partner  in  a  firm  carrying  on  business 
m  Calcutta,  had  been  resident  more 
than  two  years  m  England  before  the 
cause  of  action  accrued,  Ryan,  J., 
thought  that  the  words  of  the  Charter 
could  not,  in  strictness,  be  applied  so 
as  to  render  him  subject  to  the  juris- 
diction ;  but  he  considered  that  he 
might  be  held  so  subject  as  one  resi- 
dent out  of  the  jurisdiction  of  the 
Court,  but  carrying  on  business  in 
Calcutta  by  means  of  agents^  and  thus 
rendering  him  subject  as  a  construc- 
tive inhabitant.  &opaul  DuloU  y. 
BagsJiaw.  18th  March  1833.  8m. 
R.  118.    Mor.  169. 

97.  If  a  defendant  be  possessed  of 
hereditary  landed  property  and  a 
house  in  Calcutta,  whicn  shall  never 
have  been  used  by  himself  or  his  an- 
cestors as  a  dwelling-house,  but  only 
as  a  residence  for  a  Vakil  to  transact 
business  relating  to  the  defendant's 
lands,  and  the  said  defendant  shall 
not  carry  on  any  trade  either  himself 
or  by  his  servants,  the  said  defendant 
himself  dwelling  out  of  the  jurisdic- 
tion, he  will  not  be  held  subject  to 
such  jurisdiction.  Tomsook  Moy  v. 
Syed  Moharruck  Ally  Khan  Bahau- 
duvy  Na^vauh  of  Moorskedabad. 
March  1836.    Mor.  172. 

97  a.  An  inhabitant  of  Benares, 
trading  at  Calcutta,  and  having  a 
house  of  business  there,  was  held  to 
be  subject  to  the  jurisdiction  of  the 
Supreme  Court  Baboo  Janohey 
Boss  and  another  v.  Bindabun  Boss 
and  others.  25th  Feb.  1843.  3 
Moore  Ind.  App.  175. 

98.  Farming  a  bazaar  in  Calcutta 
makes  a  native  subject  to  the  juris- 
diction. Futtolah  Jlannah  Asphar 
v.  Sreenauth  Mullick,  29th  Nov. 
1843.     1  Fulton,  333. 

99.  Semble,  CaiTying  on  business 


in  Calcutta  by  means  of  a  factor  will 
not,  of  itself,  constitute  a  native  a  con- 
structive inhabitant  of  Cakutta. 
Qu(Br€f  Whether  a  local  habitation 
or  house  of  business  be  in  all  cases 
necessary?  Sunker  Boss  v.  3Ia^ 
nickram.  14th  Dec.  1843.  1  Ful- 
ton, 334. 


3.  On  the  Ground  of  being  a  British 

Sul^ect, 

100.  The  defendant,  in  an  action 
for  debt  contracted  in  the  town  of 
Calcutta,  jijborn  in  Calcutta,  was  held 
to  be  a  British  subject,  and,  as  such, 
subject  to  the  jurisdiction  of  the  Court 
in  whatever  part  of  the  provinces  he 
might  be.  Killican  y.  Juggemauth 
Butt.  Hyde's  Notes,  27th  Jan. 
1777.    Sm.  R.  98.  Mor.  119. 

101.  When  it  is  proved  that  a  man 
was  a  constant  settled  inhabitant  of 
Calcutta,  the  Court  will  not  presume 
him  to  be  a  foreigner.     7^. 

102.  An  inhabitant  of  Calcutta  was 
held  not  to  be  (as  such)  a  British 
subject  within  the  meaning  eidier  of 
the  13th  Geo.  III.  c.  63.  or  the  21st 
Geo.  III.  c.  70.  Manickram  Chat- 
iopadha  v.  Meer  Conjeer  AU  Khan. 
Hyde's  Notes.  18th  Nov.  1782.  Sm. 
R.  98.    Mor.  126. 

103.  Held,  that  neither  the  cap- 
ture of  a  foreign  settlement  by  the 
British  forces,  nor  the  taking  the 
oath  of  allegiance  to  the  Sovereign  of 
Great  Britain,  makes  the  alien  inha- 
bitants of  such  settlement  British  sub^ 
jects,  and,  as  such,  subject  to  the  juris- 
diction of  the  Supreme  Court.  Prin- 
Sep  V.  Fairie.  Hyde's  Notes.  17th 
March  1783.    Sm.  R.  99.  Mor.  128. 

104.  The  defendant  was  in  the 
service  of  the  plainti£r(who  was  a  Bri- 
tish subject),  and  upon  that  ground 
subject  to  the  jurisdiction  at  the  time  of 
commencing  the  action  brought;  but 
this,  the  only  ground  of  jurisdiction, 
being  taken  away  by  the  21st  Geo. 
III.  C.70.S.10.,  passed  intermediately, 
the  plaintifFwas  nonsuited.  Burgess  y. 
Boopnarain  Survui.  Hyde's  Notes. 
17th  March  1783.  Sm.  R.  100. 
Mor.  129. 
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105.  A  person  born  in  Bombay 
vas  held  to  be  a  British  subject,  and 
to  be  subject  to  the  jurisdiction  of  the 
Supreme  Court  at  Calcutta.  Mor 
nickchund  Tagore  t.  Johnson.  Na- 
rain  Sing  v.  The  Same.  Hyde's 
Notes.  14th  Jan.  1785.  Sm.R.  100. 
Mor.  131. 

106.  But  it  was  held  that  any  per- 
son bom  in  Calcutta  before  the  year 
1757  could  not  be.  included  within 
the  meaning  of  the  term,  **  His  Ma- 
jesty's subjects"  in  the  13th  Geo.  III. 
c  ^.  s.  16.,  and  Clause  XIII.  of  the 
Charter.  De  Sozio  v.  Chatgeer  Go- 
sain.  Chamb.  Notes.  8th  April  1789. 
Sm.  R.  104.    Mor.  136. 

107.  Where  the  Jurisdiction  clause 
stated  that  the  de&ndant  was  a  Bri- 
tish subject  who  had  resided  in  Cal- 
cutta, and  did  so  reside  when  the 
cause  of  action  accrued,  and  the  de- 
fendant did  not  appear,  the  Court 
took  it  for  grantea  that  he  was  so 
subject  to  the  jurisdiction.  Lechun 
Baboo  Y.BlachnfelL  15th  Jan.  1785. 
Sm.  R.  110. 

108.  Where  the  plaint  stated  that 
the  defendant  was  a  [British  subject  re- 
siding  in  the  province  of  Benares  (be- 
fore Benares  was  made  subject),  and 
lately  resident  in  Bengal,  it  was  held 
to  shew  a  sufiSicient  ground  of  juris- 
diction. Wyatt  Y.  want.  Chamb. 
Notes.    7th  Nov.  1789.  Mor.  138. 

109.  Where  the  jurisdiction  clause 
stated  that  the  defendant  was  a  Bri- 
tish subject,  who  had  resided  in  Ben- 
gal, ana  had  debts  and  effects  &c. 
within  the  said  province,  and  also 
that  he  was  a  British  subject,  and 
lately  resided  in  Great  Britain  or 
Ireland  two  years  since  the  cause  of 
action  arose,  and  the  defendant 
did  not  appear,  the  Court  assumed 
the  jurisdiction,  and  gave  judgment 
ex  parte.  Becher  v.  Keighly.  9th 
Feb.  1791.  Sm.  R.  110.  Huggins 
V.  Btackwell.  29th  Oct.  1794.  lb. 
111.  The  East-India  Company  v. 
RaUray.    25th  Oct.  1797.    lb.  111. 

110.  A  subpoena  was  granted  to  a 
defendant  resident  at  Rangoon,  it 
being  stated  in  the  plaint  that  he  was 


a  British  subject  who  resided  in  Ben- 
gal when  the  cause  of  action  accrued, 
which  was  within  two  years  of  exhi- 
biting the  bill,  and  the  subject  matter 
being  under  Rs.  30,000,  and  the  de- 
fendant also  then  having  debts  and 
effects  &c.  in  the  province  of  Bengal.^ 
Anundchundej;  Mitter  v.  Biden  and 
others.  22d  May  1838.  BarwelFs 
Notes,  115. 

111.  Semble,  Arlbenian  Chris- 
tians in  Calcutta  are  British  subjects, 
within  the  meaning  of  the  term  used 
in  the  Statutes  and  Charter.  In  the 
matter  of  Cachich.  Chamb.  Notes. 
28th  April  1791.    Mor.  139. 

112.  And  a  writ  of  surcease  was 
granted  to  be  directed  to  an  Arme* 
nian  who  had  sued  another  in  a  Mo- 
fussil  Court,  it  appearing  that  both 
parties  were  Armenian  Christians 
living  at  Cossimbazaar  under  the 
protection  of  the  English  Govern- 
ment, and  that  the  suit  ought  there- 
fore to  be  in  the  Supreme  Court.*  lb. 

113.  Natives  of  India  receiving 
wages  from,  or  being  employed  by, 
British  subjects,  though  not  regis- 
tered, were  held  to  be  subject  to  the 
jurisdiction.  Mahomed  Nvaeef  v. 
Seebnaut  Roy.  6th  Nov.  1792.  Sm. 
R.  111. 

114.  Quare,  Whether  a  contract 
entered  into  by  a  native  with  a  Bri- 
tish subject,  nominally  onlv,  and  in 
trust  for  another  native,  witn  a  clause 
of  subjection  to  the  jurisdiction,  be 
within  the  Stat.  13th  'Geo.  III.  c.  63. 
s.  16  ? '  Luckynarain  Ghosaul  v.  Ra^ 

1  Ryan,  C.  J.,  at  first  bad  doubts  as  to  tbe 
jurisdiction  of  tiie  Court  in  tbis  case,  but  in 
tbe  end  he  granted  the  whpcBna,  on  the 
authority  of  Lochun  Baboo  v.  BlaekwelL 

2  The  Court  therefore  appear  to  have  held 
them  to  be  "  British  subjects  "  witliin  the 
meaning  of  the  term  used  in  the  Statutes 
and  Charter.  Such  a  case  could  not  now 
arise,  since  Act  XL  of  1836,  which  enacts 
that  no  person  whatever  shall,  by  reason  of 
place  of  Dirth,  or  by  reason  of  descent,  be,  in 
any  civil  proceedinff  whatever,  excepted  from 
the  jurisdiction  of  any  of  the  Company's 
Courts  in  the  said  Act  particularized. — 
Mor.  140,  note. 

>  There  is  no  doubt  now,  that  if  the  con- 
tract were  made  with  a  British  subject  as 
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jah  Nobkissen.  22d  Oct.  1796.  Mor. 
142. 

115.  The  contract  must  distinctly 
appear  to  have  been  entered  into  with 
a  British  subject.  De  Rozio  v.  Chat- 
geer  Gosain.  Chamb.  Notes.  7th  Aug. 
1788.    Mor.  143,  note. 

116.  Foreigners  residing  in  India 
are  not  considered  as  British  subjects 

{  for  the  purpose  of  jurisdiction,  nor 
are  they  subject  to  it  otherwise  than 
as  inhabitants.     MandemUe  y.  Da 

'   Costa.    22d  April  1802.    18tr.l60. 

117.  A  partner  in  England,  of  a 
house  of  agency  in  Calcutta,  who  had 
formerly  resided  in  Calcutta,  the  other 
partners  being  subject  to  the  jurisdic- 
tion by  reason  of  trading  and  inhabi- 
tancy, was  held  to  be  subject  to  the 
jurisdiction  of  the  Court  as  being  a 
subject  of  His  Majesty  theretofore  re- 
sident in  Calcutta,  and  having  estate 
and  eiFects  there.  Randockun  Mul- 
lick  V.  CockereU.  13th  July  1802. 
Sm.  R.  112.     Mor.  146. 

118.  All  foreigners  bom,  and  resi- 
dents of  every  description,  except  pri- 
soners of  war,  within  the  king's  ter- 
ritories in  Asia,  are  as  much  kind's 
subjects  for  the  purpose  of  jurisdic- 
tion, as  the  same  description  of  per- 
sons would  be  in  England.^  Anon. 
10th  Dec.  1813.  East's  Notes.  Case2. 

119.  An  absent  member  of  the 
Committee,  and  partner  of  an  insu- 
rance office  in  Calcutta  at  the  time 
the  policy  was  effected,  was  held  to 
be  subject  to  the  jurisdiction  of  the 
Court,  as  a  British  subject  who  had 
resided  in  Bengal,  and  had  debts  and 
effects  within  the  same.  Lackersteen 
and  another  v.  Mercer  and  others. 
1st  Term  1819.     Sm.  R.  114. 

120.  A  British  subject  is  amena- 


trustee  only,  it  would  be  within  the  Statute, 
and  the  cryer  of  the  Court  is  usually  made 
a  party  for  this  purpose.  There  is  no  note 
to  be  found  of  the  first  case  in  which  this 
was  held,  but  it  has  long  since  been  acted 
upon  without  any  question  being  raised. — 
Mor.  143,  note. 

2  The  above  paragraph  in  the  original  MS. 
is  in  the  hand- writing  of  Sir  £.  H.  East  Mr. 
Fergusson  remarked,  in  this  case,  that  they 
had  never  been  so  held  in  the  Supreme  Court 


ble  to  the  jurisdiction  of  the  Su- 
preme Court,  while  resident  in  the 
territory  of  any  of  the  native  princes 
in  alliance  wiUi  the  Company's  Go- 
vernment, for  anv  cause  of  action  or 
suit  arising  within  such  territory. 
Vencataspur  Janadanah  Poy  v.  Tia 
East-India  Company  and  another. 
Ist  April  1816.    2Str.372. 

121.  Where  a  native  ancestor  had 
mortgaged  property  to  another  native, 
joined  with  another  person,  stated  in 
the  deeds  to  be  a  British  subject,  it 
was  held  to  be  sufficient,  under  the 
Statute  13th  Geo.  III.  c.  63.  s.  16., 
to  found  a  jurisdiction  in  the  Supreme 
Court  for  foreclosure  or  sale  against 
the  infant  son  and  heir  of  the  native 
mortgagor,  though  he  might  be 
living  in  the  Moiussil.  Ward  and 
another  v.  Turricchunder  Roy.  8th 
Feb.  1819.     East's  Notes.  Case  97. 

122.  A  British  subject  arrested  in 
a  civil  suit,  as  it  was  alleged,  within 
the  jurisdiction  of  Serampore,  was 
discnareed  on  an  application  being 
made  ror  his  release  by  the  Daniso 
Governor,  supported  by  affidarits 
that  the  arrest  had  been  made  within 
the  known  boui\dary  of  the  Danish 
settlements.  Mti^dosooden  Ohosev. 
Gibson.  29th  June  1820.  East's 
Notes.  Case  21. 

123.  Lands  occupied  by  persons 
not  subject  to  the  jurisdiction,  but  the 
rents  of  which  were  collected  by  a 
British  subject,were  held  to  be  amena- 
ble to  the  jurisdiction.^  Doe  dem. 
Colvin  V.  Ramsay.  1813.  CI.  A.  R* 
1829.  33.     Mor.  148. 

124.  Semble,  Hindus,  &c.,  born 
within  Calcutta,  though  i-esident  out 
of  it,  are  British  subjects,  and  subject 


3  Sed  qucere  de  hoc.  According  to  the  pre- 
sent rule,  the  plaintiff,  in  this  case,  could 
not  have  had  judgment  against  the  casual 
ejector,  because  the  question  would  be, 
whether  the  party  in  the  actual  occupation 
of  the  lands  was  subject  to  the  jurisdiction. 
The  present  is  an  extension,  and  not  a  re- 
striction, of  the  old  rules ;  for  by  the  latter 
the  affidavit  was  required  to  state  (where  the 
lands  were  not  in  CalcutU)  that  they  were 
"  in  the  actual  possession  of  a  British  sub- 
ject."—Mor.    See  2  Sm.  &  By.  94 
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to  the  jurisdiction  of  the  Supreme 
Court,  if  commorant  in  the  provinces. 
Assignees  of  Boyd  v.  MaureL  14th 
June  1844.     1  Fulton,  455. 

4.  As  regards  Absent  Partners  in 
Mercantile  Mouses, 

125.  Partners  in  mercantile  houses, 
though  resident  in  England,  were 
held  subject  to  the  jurisdiction  as 
British  subjects,  they  having  there- 
tofore resided  in  Calcutta,  and  having 
debts  and  effects  therein.  Mamlo- 
chun  Mullick  v.  CockerelL  13th 
July  1802.  Sm.  R,  112.  Mor.146. 
Lackersteen  and  another  v.  Mercer 
and  others.  1st  Term  1819.  Sm. 
R.  114. 

126.  A  British  subject  resident  in 
England  more  than  two  years  before 
the  cause  of  action  accrued,  but  still 
continuing  a  partner  in  a  firm  carry* 
ing  on  business  in  Calcutta,  was  held 
to  be  subject  to  the  jurisdiction  in  an 
action  against  the  firm  brought  m  the 
Supreme  Court.  Oopaul  Duloll  y. 
Bagnhaw,  18th  March  1833.  Sm. 
R.  118.  Mor.  169.  (Ryan,  J.,  du- 
hitante}) 

5.  Submission  to  the  Jurisdiction. 

127.  Semble,  The  Court  cannot 
try  the  cause,  under  the  words  of  the 
Charter,  where  the  defendant  has 
heen  in  England  two  years,  even  if 
he  submit  to  the  jurisdiction.  Nemo 
MuUich  V.  Ltishington.  Hyde's 
Notes.  1st  July  1776.  Mor.  119. 
(Hyde,  J.,  dubitante,) 

128.  The  Court  may  refuse  to 
admit  a  party  to  defend  instead  of 
the  casual  ejector,  unless  in  his  peti- 
tion he  submits  to  the  jurisdiction.^ 

1  Ryan,  J.,  considered  the  defeDdftnt,  in 
this  case,  to  be  subject  to  the  jurisdictioD, 
not  by  the  strict  words  of  the  Charter,  which 
he  thought  were  inapplicable,  but  as  a  con- 
structiye  inhabitant,  carrying  on  trade  in 
Calcutta  by  means  of  agents,  though  he 
himself  was  resident  out  of  the  jurisdiction 
of  the  Court. 

2  According  to  the  recent  rules,  the  de- 
fendant, if  he  defend  as  landlord,  must 
always  submit  himself  in  that  action  to  the 


Doe  dem.  Anon,  v.  Robinson,  Hyde's 
Notes.  30th  June  1778.  Mor/ 122. 
Doe  dem,  Oocool  Shain  v.  Robinson, 
Hyde's  Notes.  22d  Oct.  1783.  Sm. 
R.  72.    Mor.  122,  note  (6). 

129.  In  an  action  on  a  bond  the 
clause  of  subjection  to  the  jurisdic- 
tion need  not  follow  the  precise  ex- 
pressions used  in  the  Act  13th  Geo. 
III.  c.  63.  s.  16.  or  the  Charter ;  but 
the  subjection  clause  tnust  be  clearly 
understood  and  assented  to  by  the 
obligor.  Christie  v.  Hadji  Sirdar, 
Hyde's  Notes.  20th  Nov.1783.  Mor. 
130. 

130.  A  plaintifl^,  out  of  the  juris- 
diction of  the  Court,  will  be  com- 
pelled to  give  the  usual  security  for 
costs,  although  he  should  offer  to 
submit  to  thejurisdiction,  and  to  enter 
into  a  security,  in  the  nature  of  a  re- 
cognizance,  to  the  R^strar,  binding 
himself  to  pay  the  costs.  Luchyna^ 
rain  Ohosaul  y.  Rajah  Nobhissen, 
22d  Oct.  1796.    Mor.  142. 

131.  Per  Ryan,  J.  The  defen- 
dant having  admitted  himself  to  be 
in  possession  of  lands  in  the  Mofussil, 
ana  subjected  himself  to  the  jurisdic 
tion  for  the  purpose  of  trying  the 
right  to  such  possession,  and  having 
agreed  to  try  the  right  in  the  Su- 
preme Court,  the  Court  has  jurisdic- 
tion to  try  the  question,  and  to  give 
judgment,  without  the  contravention 
of  any  existing  rules  on  the  subject. 
Doe  dem,  Bampton  v.  Petumber 
Mullick.  2^hOct.lS30.  Bignell,24. 

132.  The  covenant  to  submit  to 
thejurisdiction  must  be  a  covenant  to 
which  the  plaintiff  is  a  party.  Bis- 
sessur  Bonnerjee  v.  Ramrutton  Roy, 
18th  Nov.  1839.     Mor.  185. 

133.  An  agreement  to  submit  to 
thejurisdiction  can  only  operate  be- 
tween the  parties;  and  the  plaintiff 
not  being  a  party  to  it  cannot  take 
advantage  or  it,  either  at  law  or  in 
equity,     lb, 

134.  A  defendant  purchasing   at 


jurisdiction,  but  no  such  admission  is  ne- 
cessary if  he  defend  as  tenant — Mor.  2  Sm. 
&  By.  95.    Ejectment,  3. 
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the  SherifTs  sale  in  his  own  name, 
and  entering  into  an  agreement  with 
the  Sheriff  (not  a  party  to  the  suit) 
to  subject  himself  to  the  jurisdiction, 
does  not  thereby  become  so  subject. 
Akeenah  Bannoo  y.  Moonshee  Boo 
Ally  and  others.  9th  April  I84D. 
Mor.  204. 

135.  Where  an  obligor  in  an  action 
on  a  bond  bound  himself  and  heirs 
to  pay,  but  in  the  clause  oFsubmis- 
sion  to  the  iurisdiction  .no,  mention 
was  made  of  hb  heirs,  it  was  held 
that  the  heirs  were  not  bound  unless 
so  mentioned.  .  CoUychurn  Bose  t. 
Ooluck  Indemerein  Roy.  May  1<841 . 
1  FtUton,  35. 

136.  But  the  hein  are  bound  to 
submit  to  the  jurisdiction  if  they  be 
named  in  the  covenant  to  submit 
Same  v.  Same.  8th  Nov.  1841.  1 
Fulton,  35. 


6.  On  the  Cfround  of  having  been  a 
Party  to  prior  Proceedings. 

137.  In  an  action  on  a  scire  facias 
to  revive  judmnent,  the  defendant 
cannot  plead  that  he  was  not  subject 
to  the  jurisdiction  in  the  former  ac- 
tion. Aga  Maul  Serfrauz  v.  Luchen 
Roy.  Chamb.  Notes.  6th  March 
1786.    Sm.  R.  101.    Mor.  131. 

138.  A  defendant  in  a  revived  suit 
must  be  averred  and  proved  subject 
to  the  jurisdiction  at  the  time  of  filing 
the  bill  of  revivor  upon  the  abate- 
ment of  the  suit  by  tne  death  of  the 
complainant.  Calipersad  Paul  v. 
Hamilton.  Chamb.  Notes.  11th 
Feb.  1797.    Sm.  R.  106.     Mor.  144. 

139.  No  man  is  subject  to  the  ju- 
risdiction of  the  Court,  on  account 
of  his  having  before  sued  in  the 
Court,  unless  such  former  suit  or  ac- 
tion was  between  the  same  parties,  as 
well  as  respecting  the  same  matter. 
Ooculchuna  v.  Obeyram  and  others. 
Chamb.  Notes.  10th  Aug.  1797. 
Mor.  143.  Cali  Churn  Chatterjee 
V,  Dunkin.  Chamb.  Notes.  10th 
Aug.  1797.     Mor.  144,  note. 

140.  Per  Chambers,  J.  But  there 
may  be  cases  in  which  a  suit  by  a 


trustee  would  be  considered  as  a  siut 
by  the  party.  Cali  Chum  Chatter- 
jee  V.  Dunkin.  Chamb.  Notes.  10th 
Aug.  1797.    Mor.  144,  note. 

141.  A  defendant  in  an  action  on 
the  plea  side  being  subject  to  the  ju- 
risdiction when  the  plaint  was  filed, 
.was  held  subject,  on  that  ground,  to 
the  jurisdiction  in  equity  in  respect  of 
a  hill  of  discovery  in  aid  of  such  ac- 
tion at  law.  Moha  Rannee  Ptear- 
ree  Comarree  y.  Prawnckunder  Ba^ 
boo.  20th  June  1822.  Sm.R.115. 
CI.  R.  1829.  207.    Mor.  158. 

142.  Qaarey  Whether  a  bill  in 
equity  shews  a  sufiicient  ground  of 
jurisdiction  in  stating  that  in  a  former 
bill  s^inst  other  parties  touchioethe 
same  estate  by  the  present  complain- 
ant and  defendant  jointly,  the  present 
defendant  submitted  to  account  in  re- 
spect of  the  same  estate  ?  Brijonautk 
Sandiel  v.  Debnauth  Sandid.  22d 
Dec.  1824.  Sm.  R.  116.  01.  R. 
1829.207.    Mor.  162. 

143.  Quasre,  Whether  a  defendant 
in  a  cross-suit  be  subject  by  reason  of 
beingcomplainant  in  an  original  suit?* 
lb. 

144.'  A  par^  suing  on  any  side  of 
the  Supreme  Court  subjects  hims^ 
thereby  to  all  processes  issuing  out  of 
the  Court  relating  to  the  matters  in 
suit.  MiUett  v.  Russick  Chunder 
Seal.    26th  June  1835.    Mor.  178. 

145.  Where  the  defendant  is 
charged  to  be  specially  subject  to  the 
jurisdiction  in  respect  of  a  certain 
iudffment  of  the  Court,  by  reason  of 
havmg  abused  the  process  of  the 
Court,  and  fraudulently  caused  the 
judgment  to  be  sued  out,  but  was  not 
a  party  on  the  record,  no  sufficient 
ground   of  jurisdiction  is   disclosed. 

'  The  being  complainant  in  an  origiiMl 
suit,  laid  as  a  ground  of  jurisdiction  in  t 
cross-suit  relating  to  the  same  matters,  is 
generally  assumed  to  be  sufficient  grooDd 
for  jurisdiction  of  itself  in  the  cross-suit, 
provided  the  last  be  between  the  same  par* 
ties,  and  touching  the  same  mstters. 
Whether  the  point  has  ever  been  expressly 
decided  or  not,  it  is  certain  that  this  is  pov 
often  laid  as  the  sole  ground  of  jorisdictioo, 
and  its  sufficiency  acquiesced  in. — Mor. 
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Bissessur  Bonerjee  v.  Bamrutton 
Boy.  18th  Nov.  1839.  Mor.  185. 
Grant,  J.,  dissent. 

146-  A  party  bringing  an  action 
upon  a  special  contract  is  not  thereby 
subject  to  the  jurisdiction,  in  respect 
of  a  cross  action  not  brought  upon 
the  contract,  though  relating  to  part, 
of  the  goods  contracted  for,  the  two 
actions  not  relating  to  the  same  sub- 
ject-matter. Bose  y.  Toman*  14th 
Jan.  1841.    Mor.-395. 

147.  Per  Ryan,  C.  J.  It  is  now 
the  constant  practice  to  hold  that  the 
original  complainant  on  the  plea  side 
is  absolutely,  and  not  merely  suh  mo- 
do,  subject  to  the  jurisdiction  in  re- 
spect to  the  same  matter:  and  pro- 
Tided  that  the  prior  proceedings  do 
relate  to  the  same  subject-matter,  it 
is  not  necessary  that  they  should  be 
between  the  same  parties.  Sreemutty 
Qovind  Dossee  y.JadubchunderSecd. 
March  1841.    Mor.  380. 

148.  A  complainant  in  an  original 
bill  b  subject  to  the  jurisdiction  as  a 
defendant,  upon  a  supplemental  bill, 
by  reason  of  his  having  joined  in 
filing  the  original  bill.  Bohson  v. 
StretteU  and  others.  30th  Not.  1843. 
1  Fulton,  334. 


been  actually  called  on  to  interfere  by 
the  administrator  himself,  and  that 
there  appeared  also  to  be  some  pro- 
perty within  the  town  of  Calcutta  on 
which  such  authority  might  operate. 
But  he  was  allowed  to  plead  de 
novo.  Anon.  13th  Jan.  1814.  East's 
Notes.   Case  ^. 

151.  A  native,  not  an  inhabitant 
of  Madras,  does  not  render  himself 
liable  to'  the  jurisdiction  of  the  Court 
by  taking  out  probate  to  a  will,  even 
though-  the  suit  relates  to  the  pro- 
perty of  the  testator;  the  effect  of 
taking  but  probate  beins  merely  to 
enable  him  to  bring  actions,  and  by 
no  means  tantamount  to  personal  re- 
sidence. Amadhellum  v.  Venkoo  and 
others.  25th  Sept.  1815.  Note  by 
Newbolt,  J.,  in  2  Str.  316. 

152.  An  executor  is  subject  to  the 
jurisdiction  of  the  Court  in  a  suit  re- 
lating to  the  property  of  the  testator. 
Mt.  Bhanoo  Bihee  v.  Moonsliee 
Hussein  AUy.  29th  Nov.  1832.  CI. 
R.  1834. 75.     Mor.  166. 

153.  An  executor  entering  into  an 
agreement  as  such,  is  subject  to  the 
jurisdiction  in  a  suit  to  carry  the 
agreement  into  effect.    B). 


7.  As  regards  Executors  and  Admi- 
nistrators. 

149.  Scire  facias.  The  defendants 
were  held  subject  to  the  jurisdiction, 
by  virtue  of  a  written  agreement  of 
their  intestates,  in  their  lifetime,  to 
submit  the  mattera  in  difference,  out 
of  which  the  judgment  arose,  to  the 
Supreme  Court.  Lloyd  v.  JSurro- 
priaJi  Baby  and  another.  22d  Oct. 
1799.     Sm.  R.  108. 

150.  Held,  that  an  administrator 
could  not  deny  the  jurisdiction  of  the 
Court  where  he  had  obtained  his 
authority  for  administration  of  the 
testator's  effects  out  of  the  Supreme 
Court,  notwithstanding  the  testator 
was  not  himself  personally  subject  to 
the  Kin^s  Court,  nor  that  his  lands 
were  wiuiin  the  jurisdiction,  so  long 
as  it  appeared  that  the  Court  had 


8.  AsregardsProiiincialMagistrate^. 

154.  Held,  that  under  the  21st 
Geo.  III.  c.  70.  s.  24.  the  Court  has 
no  jurisdiction  to  entertain  a  civil  ac- 
tion for  false  imprisonment  s^inst  a 
provincial  Magistrate  acting  in  his 
judicial  capacity,  however  irreeular 
and  illegal  his  act.^  Colder  v.  Bal- 
ket.  30th  Nov.  1825.  Mor.  179. 
Grant,  J.,  dissentiente. 

155.  This  judgment  was  affirmed 
on  appeal  to  the  Privy  Council,  when 
it  was  held  that  the  21st  Geo.  III.  c« 
70.  s.  24.,  protecting  provincial  Ma- 
gistrates in  India  from  actions  for 
any  wrong  or  injury  done  by  them 
in  the  exercise  of  their  judicial  offices, 
does  not  confer  unlimited  protection. 


I  A  similar  point  was  decided  in  Hossein 
Ally  V.  Ckalnier,  2d  Term  1824,  but  the 
case  is  not  reported. 
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but  places  them  on  the  same  footing 
as  those  of  English  Courts  of  a  simi- 
lar jurisdiction,  and  only  gives  them 
an  exemption  from  liability  when 
actitie  bond  fide  in  cases  in  which 
they  have  acted  without  jurisdiction. 
Same  y.  Same,  17th  Dec.  1840. 
Mor.  396.    3  Moore,  28. 

156.  Trespass  will  hot  lie  against 
a  Judge  for  acting  judicially,  but 
without  jurisdiction,  unless  he  knew, 
or  had  the  means  of  knowing,  of  the 
defect  of  jurisdiction ;  and  it  lies  upon 
the  plaintiff,  in  every  such  case,  to 
prove  that  fact.    lb. 


9.  As  regards  Collectors  of  Revenue. 

157.  In  an  action  against  a  Collec- 
tor of  the  East-India  Company  the 
Court  will  issue  process  as  of  course, 
without  inquiring  whether  the  action 
be  for  any  act  done  in  the  collection  I  narain  BooyeaJi  v.  Hervey,      lOth 


authority  from  the  Board  of  Revenue, 
and  a  conveyance  to  the  purchaser  by 
the  Collector,  constituted  no  defence 
against  the  legal  title  of  the  lessors  of 
the  plaintiff  in  ejectment ;  and  that, 
under  the  circumstances  of  the  case, 
the  Court  was  not  precluded  from 
exercising  jurisdiction  by  the  2lst 
Geo.  IIL  c.  70.  s.  8.  Doe  dem.  Pee- 
areemoney  v.  Bissonavih  Sonnerjee, 
Oct.  1830.     Bignell,!.    Mor.  379. 

160.  Semble,  that  in  no  case  the 
Court  will  be  precluded  from  exer- 
cising jurisdiction  over  land  in  Cal- 
cutta by  the  Revenue  Regulations  of 
Government  not  registered  in  the  Su- 
preme Court.*     lb, 

161.  A  bill  of  discovery  will  not 
lie  in  aid  of  pix)ceedings  in  a  Mofussil 
Court  against  a  Collector  of  revenue, 
respecting  a  claim  made  by  him  in 
the  execution  of  his  office.    Woodup- 


of  the  revenue,  or  under  the  regular 
tions  of  the  Governor-General  and 
Council  within  the  21st  Geo.  III.  c. 
70.  s.  8.  Ramcaunt  Mundil  v.  Cole- 
brooke,  Chamb.  Notes*  1st  Nov. 
1791.    Mor.  140. 

158.  The  Supreme  Court  sustained 
an  action  of  trover  against  the  Col- 
lector for  refusing  to  deliver  up  goods 
for  which  the  double  duty  was  de- 
manded, the  plaintiffs  having  ten- 
dered the  full  amount  of  such  double 
duty  upon  the  fair  value  as  proved ; 
and  the  Court  considered  that  the 
withholding  the  goods,  notwithstand- 
ing such  tender,  upon  an  arbitrary 
demand  of  a  higher  sum,  was  an  act 
of  wrong,  and  that  the  plaintiffs  had 
a  right  to  seek  redress  in  the  Supreme 
Court  if  money  were  levied  on  them, 
or  their  goods  detained  without  any 
authority  from  the  Regulations,  al- 
though, by  the  21st  Geo.  III.  c.  70., 
the  Supreme  Court  has  no  jurisdic- 
tion in  matters  of  revenue.  Sudden 
Soorye  and  another  v.  Sir  O,  D*  Oy- 
ley.  5th  Feb.  1819.  East's  Notes. 
Case  98. 

159.  It  was  held  that  a  sale  of 
lands  within  Calcutta  by  the  Collec- 
tor of  Government,  under  a  written 


Jan.  1831.    Bignell,  77.     Mor.  380. 

162.  The  Supreme  Court  has  jn- 
risdiction  to  order  a  feigned  issuer 
under  Reg.  XXI.  of  1827,  to  ascer- 
tain whether  certain  opium  of  the 
plaintiff,  seized  by  the  defendant  as 
the  Collector  of  Sea  Customs,  were 
duly  seized  or  not.  Ramchurui  Hvr- 
samull  V.  Glass.  14th  June  lSi4. 
Perry's  Notes.  Case  14. 

10.  To  issue  Writs. 
(a)  OeneraUy. 

163.  Per  Chambers,  J.  The  power 
of  granting  prerogative  writs  can  only 
be  given  by  express  words.  Rex  v. 
Wan'en  Hastings.  Hvde's  Notes. 
18th  Nov.  1775.    Mor.  207. 

164.  The  Supreme  Court  has  no 
general  power  to  issue  writs  of  manr 
damns.  lb.  Lemaistre  &  Hyde, 
J.,  dissent. 

165.  The  Court  can  issue  writs  of 
ne  exeat  regno.    lb. 

'  In  this  case  the  land  was  not  sold  fcr 
arrears  of  revenue,  but  in  consequence  of 
one  of  the  joint  owners  of  the  land  in  dis- 
pute having  pledged  it,  without  consent  of 
the  other  part  owners,  as  a  security  for  a 
native  Sub-collector,  who  became  ade&ulter 
and  absconded. 
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165  a.  The  Court  has  no  power  to 
remove  by  certiorari  the  conyiction, 
by  a  Zillah  Magistrate,  of  a  British 
subject,  unless  such  conviction  be  un- 
der the  53d  Geo.  III.  c.  155.  In 
the  matter  of  Pattle,  14th  Nov. 
1836.     1  Fulton,  313. 


(JO  Of  Habeas  Corpus. 

166.  The  Court  and  the  Judges 
severally  can  issue  writs  of  habeas 
corpus.  Rex  v.  Warren  Hastings, 
Hyde's  Notes.  18th  Nov.  1775. 
Mor.  207. 

167.  But  it  was  afterwards  held, 
that  the  Supreme  Court,  as  a  Court, 
has  no  authority  to  issue  a  writ  of 
habeas  corpus^  the  writ  beine  a  pre- 
rogative writ,  and  the  general  powers 
of  the  Court  of  King^s  Bench  not 
being  given  to  the  Supreme  Court. 
The  Judges,  however,  having  seve- 
rally and  respectively  the  powers  of 
Justices  of  the  Court  of  King's  Bench 
at  common  law,  have  severally  autho- 
rity to  issue  writs  of  habeas  corjms. 
Rex  V.  RamgovindMitter  and  others, 
Hyde's  Notes.  14th  Dec.  1781.  Mor. 
210.  In  the  matter  of  Henrietta 
Bronm,  •  Chamb.  Notes.  14th  Nov* 
1792.    Mor.  212.^ 

168.  The  Court  may  grant  a  writ 
of  habeas  corpus  ad  testyicandum  to 
attach  a  person  in  the  provinces  not 
subject  to  the  jurisdiction,  if  such 
person  did  not  pay  obedience  to  a 
subpoena  ad  testificandum.  Anon, 
16th  June  1800.    Mor.  146. 

160.  Where  a  person  was  noto- 
riously subject  to  the  jurisdiction  of 
the  Court  by  reason  of  inhabitancy, 
it  was  held  to  be  competent  to  the 
Court  to  send  a  writ  of  habeas  corpus^ 
directed  to  him,  into  the  Mofussil, 
without  having  proved  him  to  be 
subject  to  the  jurisdiction.     Muddo- 

sooden  Sundel  v. .     March 

1816.     East's  Notes.    Case  18. 

170.  The  Supreme  Court  has  no 

1  According  to  the  present  practice,  how- 
ever, the  Court  issues  writs  of  habeas  corpus 
in  term;  but  in  vacation  they  are  moved 
before  a  Judge  in  chambers. — Mor. 


jurisdiction  to  issue  a  writ  of  habeas 
corpus  to  natives  not  being  inhabi- 
tants of  Calcutta.  Rex  Y,6oculnauth 
MuUich.  22d  April  1824.  CI.  Ad. 
R.  1829.  36.     Mor.  220. 

171.  A  person  making  a  false  re- 
turn to  a  writ  oi  habeas  corpus  is  sub- 
ject to  the  jurisdiction  in  an  indictment 
for  the  false  rdtum,  even  if  subject  on 
no  other  ground.    lb, 

172.  The  Supreme  C!ourt  at  Bom- 
bay has  no  power  or  authority  to  issue 
a  writ  of  habeas  corpus^  except  when 
directed  either  to  a  person  resident 
within  the  local  limits  of  the  general 
jurisdiction  of  the  Coart,  or  to  a  per- 
son out  of  such  local  limits  who  is 
personally  subject  to  the  civil  and 
criminal  jurisdiction  of  the  Court.  In 
the  matter  of  the  Justices  of  the  Su» 
preme  Court  of  Judicature  at  Bom^ 
bay.    14th  May  1829.    lKnapp,58. 

173.  The  Supreme  Court  nas  no 
power  or  authonty  to  issue  a  writ  of 
habeas  corpus  to  the  jailor  or  officer 
of  a  native  Court,  as  such  officer, 
the  Supreme  Court  having  no  power 
to  discharge  persons  imprisoned  un- 
der the  authority  of  a  native  Court. 
lb. 

VIA.  The  Supreme  Court  is  bound 
to  notice  the  jurisdiction  of  a  native 
Court,  without  having  it  set  forth  spe- 
cially in  the  return  to  a  writ  of  habeas 
corpus,    lb, 

175.  A  party  not  being  an  inhabi- 
tant of  Calcutta,  and  nowise  perso- 
nally subject  to  the  jurisdiction  of  the 
Supreme  Court,  is  subject  to  a  writ 
of  habeas  corpus  where  the  taking 
and  abduction  were  within  the  locu 
limits  of  the  Court's  jurisdiction.  In 
the  matter  of  Sreenauth  Roy,  1st 
Term  1840.     Mor.  226. 

176.  Semble,  If  the  party  be  sub- 
ject to  the  criminal  jurisdiction  in  re- 
spect of  the  caption,  he  is  necessarily 
BVLbjecttonwrit  of  habeas  corpus.  lb. 


11,  In  matters  relating  to  the 
Revenue. 

176  a.  Grain  delivered  by  a  native 
sovereign  in  discharge  of  a  war  sub- 
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sidj  under  a  particular  treaty  will  be 
held  not  to  be  revenue  in  the  hands 
of  Oovemment,  so  as  to  be  within 
the  restriction  of  the  Charter  exclud- 
ing that  particular  subject  from  the 
junsdiction  of  the  Court.  Johnston 
y.  The  JEast'India  Company,  1st 
July  1799.     lStr.23. 

1762^.  The  Supreme  Court  cannot 
exercise  any  jurisdiction  in  any  matter 
concerning  ui^  revenue^  or  concern- 
ins  any  act  ordered  or  done  in  the 
collection  thereof,  according  to  the 
Regulations  of  the  Governor  m  Coun- 
cil. Vencata  Runga  PiUay  y.  The 
JEast'India  Company.  26th  Sept. 
1803.     lStr.182. 

176  c.  But  to  exclude  the  jurisdic- 
tion,  on  the  ground  that  the  matter 
concerns  the  reyenue,  the  connection 
must  be  direct  and  immediate,  not 
consequent  or  ai^umentatiye.     lb, 

176  d.  To  restrict  the  jurisdiction 
in  respect  of  acts  ordered  or  done  ac- 
cording to  the  Regulations  of  the 
Goyenior  in  Council,  it  must  appear 
that  they  had  reference  to  the  collec- 
tion of  die  revenue.    lb. 


12.  Plea  to  the  Jurisdiction, 

177.  Impey,  C.  J.,  expressed  a 
doubt  as  to  suffering  a  party  to  de- 
fend in  ejectment  instead  of  the  casual 
ejector,  and  to  plead  to  the  jurisdic- 
tion. Doe  dem,  Indnarain  Nundie 
Y,  Robinson,  Hyde's  Notes.  20th 
March  1779.    Sm.  R.  37. 

178.  The  party  upon  whom  the 
notice  was  served  as  tenant  in  posses- 
sion was  admitted  to  defend  instead 
of  the  casual  ejector,  and  to  plead  to 
the  jurisdiction.  Doe  dem.  Anon,  v. 
Robinson.  Hyde's  Notes.  23d  Oct. 
1779.    Mor.122. 

179.  On  a  motion  to  discharge  a 
defendant  on  filing  common  bail,  the 
affidavits  on  the  question  of  jurisdic- 
tion being  contradictory,  the  defen- 
dant was  allowed  to  plead  to  the  ju- 
risdiction. Radabullub  Royy.Oow- 
ripersaud  Roy,  Chamb.  Notes.  10th 
Nov.  1796.    Mor.139. 

180.  A  plea  to  the  jurisdiction  by 


a  Hmdd  living  in  the  Mofiissil,  who 
had  brought  an  ejectment  for  pro- 
perty in  Calcutta  depending  on  the 
same  title,  was  overruled  for  defect 
of  form.  Semble,  He  would  at  all 
times  be  liable  to  answer  as  to  such 
discovery  and  relief  as  should  affect 
the  ejectment*  Tarramoney  Dostee 
T.Kistnogovind  Sein,  28th  Jan.  1816. 
East's  Notes.  Case  44. 

181.  A  plea  to  the  jurisdiction 
must  point  out  some  other  jurisdic- 
tionJ     lb, 

182.  Quaref  Whether  the  matter 
of  jurisdiction  should  be  pleaded  in 
abatement  or  in  bar  ?    lb, 

183.  The  subject  matter  of  a  suit 
being  out  of  the  jurisdiction  is  not 
necessarily  an  objection  to  it,  but  may 
be  obviated  by  circumstances,  such 
as  residence  of  the  party  within  the 
jurisdiction,  or  when  the  contract  con- 
cerning it  is  to  be  executed  within 
the  jurisdiction.  The  Court  observed 
that  it  might  be  another  question, 
whether  a  constructive  inhabitancy 
would  be  sufficient.    lb, 

184.  Where  one  of  several  defen- 
dants to  a  bill  in  equity  pleaded  to 
the  jurisdiction  before  the  other  de- 
fendants had  answered,  it  "was  held 
that  such  defendant  could  not,  upon 
the  neglect  of  the  complainant  to  re- 
ply or  set  down  the  plea  for  argu- 
ment, within  eight  days  after  notice 
of  its  being  filed,  set  it  down  himself 
for  argument ;  but  could  only  move 
to  dismiss  the  bill  as  against  himself 
for  want  of  replication  if  no  sufficient 
cause  could  be  shewn.  Radamooney 
Dossee  v.  Kistnomoney  Dossee,    9th 


*  In  this  case,  though  no  express  opinion 
WHS  given,  the  Court  seemed  to  consider 
that  the  pending  of  the  ejectment  ear  neeet- 
Hiate  gave  them  a  right  to  inquire  of  all  suefa 
matters  within  the  defendant's  knowledge 
as  were  necessary  for  the  just  decision  of 
the  action  brought  by  him,  though  not  as 
to  the  other  matters  disconnected  therewith, 
in  respect  of  lands  out  of  the  JurisdictioD, 
the  defendant  not  being  personally  liable,  as 
an  inhabitant  of  Calcutta  Renerallj,  bat 
only  quoad  the  suit  brought  by  him,  which 
presumed  him  to  be  personally  present  in 
Court 
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April  1818.     East's   Notes.     Case 
81. 

185.  When  neither  the  general  issae, 
nor  any  special  plea  to  the  jurisdic- 
tion of  the  Supreme  Court,  had  been 
pleaded,  it  was  held  that*the  question 
of  jurisdiction  was  not  put  in  issue, 
but  must  be  taken  as  admitted.^  AUi/ 
Nazuffer  Khan  v.  Ramgapaul  Roy, 
Sittings  after  2d  Term  1820.  Sm.  R. 
116.    CI.  A.  R.  1829. 36.   Mor.168. 

186.  A  plea  to  the  jurisdiction  must 
allege  that  the  defendant  was  not  sub- 
ject at  the  time  when  the  plaint  was 
filed,  and  must  be  supported  by  an 
affidavit;  and  without  such  averment 
the  plea  is  bad  on  general  demurrer. 
Cossenauth  Biswas  v.  Shrauz  MoU 
lah.  27th  March  1824.  CI.  R. 
1829.  208.    Sm.  R.  116.    Mor.  159. 

187.  A  bill  alleging  several  grounds 
of  jurisdiction,  and  amongst  them  in- 
habitancy, the  plea  must  negative  the 
inhabitancy  as  a  fact,  and  not  merely 
set  forth  matters  from  which  the  non- 
inhabitancy  is  inferred  and  submitted 
as  matter  of  law.  Umnah  Bye  v. 
JnggemautkPersaudMuUick.  1832. 
CI.  R.  1834.  58.    Mor.168. 

188.  A  plea  in  equity  will  be  over- 
ruled for  not  pleading  to  all  the 
grounds  of  jurisdiction  laid  in  the 
bill.  Ml  Mhanoo  Beehee  v.  Moon- 
skee  Hussain  Ally.  29th  Nov.  1832. 
CI.  R.  1834.  75.    Mor.  166. 

189.  The  Court  was  inclined  to 
think,  that  where  the  biU  contains  al- 
legations of  grounds  of  jurisdiction, 
to  which  the  defendant  pleads,  and 
others  which,  standing  alone,  would 
have  been  demurrable  but  not  noticed 
in  the  plea,  the  plea  was  bad  in  form.^ 
Aheenah  Bannoo  v.  Moonshee  Boo 
AUy.    9th  April  1840.    Mor.  245. 


1  AccordiDg  to  the  present  practice  the 
jurisdiction  is  never  required  to  be  ^rored 
(except  in  ex-parte  cases)  unless  notice  be 
given  of  intention  to  dispute  the  jarisdic- 
tion  at  the  time  of  plea  filed.  2  Sm.  and 
Hy.  88. 

^  This  point  was  not  decided,  as  it  was 
waived  by  the  other  side. 


13.  Ecclesiastical  Jurisdiction. 

190.  Semble,  The  Court  cannot 
grant  administration  of  the  goods  of 
a  man  executed  for  felony.  In  the 
goods  of  Rajah  Nundcomar,  Hyde's 
Notes.     17th  Jan.  1782.     Mor.  5. 

191.  Held,  that  the  Supreme  Court 
has  the  power  of  granting  administra- 
tion of  tne  goMs  of  a  Hindu,  but  the 
administrator  must  administer  ac- 
cording to  the  Hindu*  laws.^  In  the 
matter  of  Commula.  Hyde's  Notes. 
17th  Feb.  1776.    Mor.  1. 

192.  Held,  that  the  Court  had 
power  to  grant  administration  to  Hin- 
dus under  the  description  of  British 
subjects.  In  the  goods  of  Bindahun 
Oosain.  4th  Term  1778.  Cited  in 
CI.  R.  1834. 122. 

193.  Held,  that  a  person  of  whose 
goods  administration  may  be  granted, 
must  have  been  at  his  death  a  British 
subject,  his  being  amenable  to  the 
jurisdiction  of  the  Court  being  no- 
thing to  the  purpose ;  but  for  this  pur- 
pose all  the  innabitants  of  Calcutta 
were  considered  as  British  subjects, 
the  town  having  been  conquered  by 
Watson  and  Clive :  this,  however, 
was  held  not  to  extend  to  the  sur- 
rounding factories.  In  the  goods  of 
BuxAUey  Oanmey.  2d  Term  1782. 
Cited  in  CI.  R.  1834. 122. 

194.  Probate  of  wills  was  origi- 
nally granted  to  the  executors  of  Hm- 
diis  and  Muhammadans,  conformable 
to  the  practice  of  the  Mayor's  Court ; 
but  when  the  Stat.  2l6t  Geo.  III.  c.  70. 
B.  17.  arrived  in  India,  which  altered 
the  jurisdiction  of  the  Supreme  Court, 
it  was  decided  that  the  Court  had  not 
the  power  to  do  so.     In  the  goods  of 


3  In  a  MS.  book  of  notes  by  one  of  the 
Judges  of  the  Supreme  Court,  quoted  by 
Russell,  C.  J.,  is  a  note  upon  this  sulject, 
dated  17  th  Dec  1776 :  "The  Charter  di. 
rects  administration  to  be  granted  to  '  Bri- 
tish subjects '  and  of  the  goods  of  *  British 
subjects'  deceased.  Therefore  the  Court 
grants  administration  to  the  estates  of  Gen- 
toos  (as  well  as  other  persons)  dying  in  Cal- 
cutta, and  to  Gtentoos  inhabiting  Calcutta, 
adjudging  them  to  be  British  subjects. 
CI.  B.  1834.  121. 
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Hadjee  Mustapha.     Hjde's  Notes. 
22d  Oct.  1791.     Mor.  74. 

195.  But  in  a  subsequent  case,  the 
Court  held  that  they  had  jurisdiction 
to  grant  probate,  or  letters  of  admi- 
nistration, in  the  case  of  a  Hindu  or 
Musulmdn  decQ0sed  leavins  property 
and  effects  within  the  local  limits  of 
the  jurisdiction  of  the  Court.  In  the 
goods  of  Beehee  Muttra,  22d  Oct. 
1832.  CI.  R.,1834. 119.  Mor.  75. 
(Ryan,  J.,  dissent,) 

196.  The  Court  has  statutory  right 
to  grant  administration  in  native 
estates  where  there  is  property  within 
the  local  jurisdiction.^  In  the  goods 
of  Moonshee  Hossein  AIL  20th 
Nov.  1843.    1  Fulton,  339. 

197.  Semble,  Company's  paper 
forming  part  of  the  estate  of  a  de- 
ceased native,  there  is  a  sufficient  pro- 
perty in  Calcutta  to  give  the  Court 
jurisdiction  to  grant  administration. 
Ih. 

198.  The  Court  has  jurisdiction  to 
grant  administration  of  the  estate  of 
an  Armenian  dying  out  of  Calcutta. 


>  This  principle  may  now  be  considered 
as  established.  It  does  not  appear,  from 
the  reported  eases,  what  has  been  the  prac- 
tice of  the  Supreme  Courts  at  Bombay  and 
Madras  with  reference  to  this  question.  By 
Sir  T.  Strange's  Reports,  it  seems  that  at 
Madras  it  had  always  been  considered  doubt- 
ful whether  the  Charter  of  that  Presidency 
empowered  the  Court  to  grant  probate  and 
letters  of  administration  to  natives,  but  that 
the  Court  had  been  in  the  habit  of  granting 
them  to  such  natives  as  spontaneously  ap- 
plied for  them,  beii^g  "  inhabitants  of  the 
limits  of  Madras,"  but  had  refused  to  cite  or 
use  means  for  compelling  natives  to  come 
in  and  prove  wills  or  take  out  letters  of  ad- 
ministration. And  having  decided  ia  Ar- 
naeheUum  v.  Venkoo,  2  Str.  316.,  that  the 
taking  out  probate  by  a  native,  not  an  inha- 
bitant of  Madras,  did  not  make  him  lubject 
to  the  jurisdiction  of  the  Court,  even  with 
reference  to  matters  relating  to  the  will ;  it 
was  subsequently  determined,  In  the  mat' 
ter  of  the  Will  of  Taral,  lb.  326.,  that  pro- 
bate should  not  be  granted.  These  .cases, 
however,  do  not  decide  the  question  as  to 
the  power  of  the  Court  to  grant  probate  and 
administration,  but  seem  rather  to  shew 
that  it  ought  not  to  be  done  on  the  ground 
of  expediency. 


In  the  goods  of  Phanus  Johannes, 
Chamb.  Notes.    1788.     Mor.  14. 

199.  The  Court  appears  to  have 
jurisdiction  to  grant  special  admini- 
stration with  the  will  annexed,  durante 
absentid  of  the  executors,  of  the  goods 
of  an  Armenian  Christian  dying  at 
Canton,  leaving  property  at  Calcutta, 
and  leaving  a  will  at  Canton,  all  the 
executors  of  which  are  out  of  the  ju- 
risdiction, with,  however,  a  power  of 
recalling  the  administration  if  an  ap- 
plication should  be  made  by  the  exe- 
cutors, or  by  their  attorney,  duly  au- 
thorised.^ Padre  Stephanas  AnUoon 
V.  Sarhiss  Johannes,  Chamb.  Not^ 
10th  Nov.  1796.    Mor.  la 

200.  Held,  that  the  Court  had 
power  to  grant  a  commission  to  issue 
beyond  the  jurisdiction,  to  swear  in 
an  administrator  of  a  British  subject 
In  the  goods  of  Kirhman,  Hyde's 
Notes.     13th  July  1780.     Mor.  5. 

201.  But  Impey,  C.  J.,  refused  to 
send  a  commission  to  Lucknow,  to 
see  a  party  execute  an  administratioo 
bond,  saying  that  '^it  could  not  be 
done."  In  the  goods  of  Dillon, 
Hyde's  Notes.  26th  March  1781. 
Mor.  5,  note. 

202.  A  commission  to  swear  in  an 
administrator  was  issued  out  of  the 
provinces.'  InthegoodsofJECarrison, 
Hyde's  Notes.  14th  March  1782. 
Mor.  8. 

203.  But  in  a  later  case,  a  commis- 
sion was  refused  to  swear  in  an  exe- 
cutor at  Lucknow.  In  the  goods  of 
Trichett.    4th  Nov.  1835.    Mor.  75. 

204.  The  Supreme  Court  has  no 
power,  under  the  39th  and  40th  Geo. 
III.  c.  79.  s.  21.  and  the  55th  Geo. 
III.  c.  84  s.  2.,  to  grant  letters  of  ad. 
ministration  to  the  Ecclesiastical  Re- 


2  This  decision  was  afterwards  reversed 
in  the  Privy  Council,  bat  not  on  the  ground 
of  want  of  jurisdiction. — Mor. 

'  In  this  case  Hyde,  J.,  said,  "It has  often 
been  done,  and  I  think  on  this  g^round,  that 
this  kind  of  voluntary  Jurisdiction  is  exer- 
cised by  all  Ecclesiastical  Courts  in  every 
part  of  the  world,  as  well  as  within  the  local 
limits  of  their  jurisdiction."  Impey,  C.  J., 
who  at  first  didf  not  think  it  could  be  done, 
afterwards  assented. 
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gistrar,  where  there  is  an  executor  re- 
sident  oat  of  the  jurisdiction^  as  such 
executor  may  appoint  an  agent  Tur- 
ton  Y.  Smith.  SOth  June  1840.  1 
Fdton,  4. 

205.  The  Court    has    no*   power 

i where  there  is  no  will)  to  witnhold 
etters  of  administration  from  the 
Regbtrar  on  application.  In  the 
matter  of  Edmomtone.  July  1841. 
1  Fulton,  31. 

206.  Not  even  where  there  is  a 
prohabili^  of  a  will  having  been 
made.  In  the  goods  of  Murray.  1 
Fulton,  31. 

207.  The  Court  cannot  grant  letters 
of  administration,  under  the  55th  Geo. 
III.  c.  84.  s.  2.,  to  the  attorney  of  an 
absent  executor,  if  there  be  any  exe- 
cutors in  India  willing  to  act  In  the 
goods  of  Frazer.  14th  Dec.  1841. 
1  Fulton,  342. 

208.  Although  theCourt  of  Queen's 
Bench  in  England  grants  a  prohibi- 
tion to  the  Ecclesiastical  Courts  if 
they  proceed  to  hear  exceptions  to 
an  iuTcntory  exhibited  by  an  execu- 
tor, yet  the  Supreme  Court  of  Bom- 
bay will,  in  its  ecclesiastical  jurisdic- 
tion, hear  exceptions  to  an  inventory 
exhibited  by  an  executor.  In  the 
matter  of  the  Will  ofThucher  Cur- 
ramsetf  ohamjee.  19th  January  1843. 
Penys  Notes.    Case  7. 

20O.  In  a  suit  for  the  restitution  of 
conjugal  rights  against  a  Pars!,  who 
protested  against  the  jurisdiction,  it 
was  held  that  the  ecclesiastical  juris- 
diction extended  to  Parafs.  Peroze- 
hoye  V.  Ardaseer  Curseijee,  21st 
Sept  1843.   Perry's  Notes.   Case  9. 


14.  Admiralty  Jurisdiction. 

210.  Held,  that  the  Charter  gives 
no  jurisdiction  to  the  Court,  on  its 
admiralty  side,  to  try  prize  causes. 
In  the  matter  of  the  ship  "  Hinchin- 
brook.**  Hyde's  Notes.  2d  July 
1782.    Mor.30. 

211.  But  this  was  overruled,  and 
a  monition  was  granted  to  shew  cause 
why  a  French  ship  taken  in  open  war 

Vol.  I. 


should  not  be  condemned.^  East- 
India  Company  v.  The  ship  ^^  La 
Bien  Aimee."  Chamb.  Notes.  12th 
JuJyl793.    Mor.30. 

212.  Sentence  of  condemnation 
against  a  French  vessel  as  prize  was 
decreed  on  the  admiralty  side.  Same 
V.  Same.  Chamb.  Notes.  5th  Nov. 
1794.  Mor.  Si.  Same  v.  The  brig 
*^ Nestor"  lb.  Same  y.The  snow 
"  Bien  Faisant:*  lb.  •Mor.  32.  note. 

213.  The  principle  that  the  Court, 
as  a  Court  of  Admiralty,  could  hear 
and  determine  prize  causes,  seems  to 
have  been  acquiesced  in ;  but  the  libel 
was  dismissed,  and  the  captured  ship 
and  cargo  restored,  on  the  merits  of 
the  case,  there  not  being  sufficient 
evidence  to  condemn  her  as  a  prize. 
Michel  V.  The  ship  ^^  America." 
Chamb.  Notes.  13th  Nov.  1794. 
Mor.  32.  note.  Same  v.  The  ship 
'^  Enterprize."  Chamb.  Notes.  22d 
Janl  1795.    lb. 

214.  The  Court  decreed  sentence 
of  condemnation  against  a  vessel  as 
prize.  Chrystaly.UHelhie.  Chamb. 
Notes.  20th  April  1795.  Mor.  32, 
note.  Tlie  United  Company  y.  The 
snow  ^^  Diana."  Chamb.  Notes. 
8th  Nov.  1796.    lb. 

215.  But  subsequently  it  was  held, 
on  argument,  that  tne  Supreme  Court 
has  no  jurisdiction  under  the  Charter 
in  matters  of  prize.  In  the  matter 
of  the  ship  "  La  Fort."  4th  April 
1799.     Mor.  33. 

216.  A  ship's  owner  in  Calcutta, 
contracting  for  her  repair  in  the  port, 
must  be  sued  on  the  civil  side  of  the 
Court,  and  no  proceedings  can  be  had 
against  the  shipor  owner  on  the  ad-  * 
miralty  side,  ilenriquez  v.  Bennett. 
10th  Aug.  1818.  East's  Notes. 
Case  86. 

217.*  The  Court,  on  its  admiralty 
side,  has  only  a  local  civil  jurisdio- 


1  Sir  R.  Chambers  adds  in  a  note—''  The 
like  motion  granted  against  two  or  three 
other  vessels/'  on  the  same  day.  No  com- 
ment ap);>ears  to  have  been  made  by  any  of 
the  learned  Judges,  and  the  case  of  the 
"  Hinchinbrook  "  seems  to  have  been  quite 
forgotten. — Mor. 
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tion,  under  the  26th  Section  of  the 
Charter^  and  cannot  take  cognizance 
of  a  contract  for  ships'  stores  entered 
into  at  Liverpool.*  Murray  v.  Long- 
ford. 26th  Jan.  1843.  1  Fulton,  130. 
218.  Where  there  is  a  defect  in 
the  Court,  the  moment  it  appears  the 
Court  will  stay  furthei^  proceedings  ; 
hut  (moBre  whether  the  lihel  should 
be  tdcen  off  the  file  ?    Ih. 


III.  Of  the  Courts  of  th^  Ho- 
nourable COMTANY. 


1.  QeneraUy, 

219.  Where  a  purchaser  of  part  of 
an  estate  at  a  public  sale  claimed  an 
abatement  in  the  assessment,  on  the 
ground  that  the  papers  exhibited  at 
the  time  of  sale,  detailing  the  parti- 
culars of  the  lands,  were  erroneous ; 
it  was  held  that  he  was  not  entitled 
to  the  abatement,  on  the  ground  that 
the  power  of  altering  the  public  as- 
sessment in  such  cases  (which  is  re- 
served to  Government  by  Sec.  29.  of 
Reg.  VII.  of  1799,*.  under  the  condi- 
tions  there  stated)  is  not  vested  by 
the  Regulations  in  the  Civil  Courts.' 
Doorgapershad  Base  v.  The  Collector 

1  See  Charter,  Sec.  26. 

2  Rescinded,  except  CI.  1.,  by  Sec.  2.  of 
Beg.  XI.  of  1822. 

'  The  principle  declared  in  the  judgment 
upon  this  case,  that  the  Goyemor-General 
in  Council  only  is  competent  to  grant  an 
abatement  of  the  public  assessment  upon 
portions  of  estates  disposed  of  at  the  public 
sales,  corresponds  with  the  express  provi- 
sions of  Sec.  29.  of  Reg.  VII.  of  1799,  ex- 
tended to  the  province  of  Benares  by  Sec. 
26.  of  Reg.  V.  of  1800,  and  re-enacted  for 
the  ceded  and  conquered  provinces  by  Sec. 
6.  of  Reg.  XXVI.  of  1803  (rescinded  by  Sec. 
2.  of  Reg.  XI.  of  1822.)  It  is  not  applicable, 
however,  to  suits  for  annulling  a  public  sale 
and  recovering  the  purchase-money  on  the 
ground  of  any  evident  and  material  error  in 
the  description  of  the  lands  advertised  to  be 
sold,  and  specified  in  the  bill  of  sale  delivered 
to  the  purchaser.  In  such  case,  if  redress  be 
not  granted  on  application  to  the  Board  of 
Revenue  and  GU)vemor-General  in  Council, 
the  purchaser  is  at  liberty  to  sue,  in  the 
mode  prescribed  for  public  suits,  to  have  the 
sale  annulled  by  judicial  process,  and  the 
purchase-money  restored  to  him. — Macn. 


oftheTmenty'four  Pergunnaks.  18th 
Aug.  1806.  1  S.  D.  A.  Rep.  155.— 
Harington  &  Fombelle. 

220.  Although  the  Country  Courts 
cannot  directly  question  a  judgment 
of  the  Supreme  Court,  vrhich,  if  er- 
roneous, can  only  be  rectified  upon 
an  appeal  to  the  King  in  Council; 
yet  they  can,  upon  collateral  grounds 
not  before  brought  forward,  oontronl 
the  parties  who  may  have  obtained 
such  judgment  when  subject  to  their 
jurisaiction.^  Ramindur  Deo  Sai 
y.  Roopnarain  Okote  and  otkert. 
5th  Aug.  1814.  2  S.  D.  A.  Rep. 
118. — Harington  &  Fombelle. 

221.  It  was  held  that  the  claims 
of  Government  to  lands  included  in 
the  decennial  settlement  are  subject 
to  the  cognizance  of  the  Courts  of 
Judicature,  and  that  no  individual 
can  be  legally  dispossessed  from  such 
lands  unless  a  decree  qf  the  Court 
has  been  given  against  him.^  Costs 
were  given  against  Grovemment  in  a 
case  wherein  this  principle  had  not 
been  observed  ;  and  the  plaintiff, 
who  had  been  irregularly  dispose 
sessed,  were  at  the  same  time  allowed 
the  full  benefit  of  the  rule  of  limita- 
tions for  the  cognizance  of  civil  suits. 
Vakeel  of  Government  v.  JRajesree 
Dibia  and  others.  SOth  Aug.  1815. 
2  8.  D.  A.  Rep.  156.— Harington  & 
Fombelle. 

222.  It  was  held  that  an  order 
passed  by  the  Revenue  authorities,  and 
confirmed  by  the  Executive  Govern- 
ment, under  the  Reecnlations  which 
were  in  force  before  those  enacted  in 
1793,  was  not  liable  to  be  set  aside 
or  altered  by  the  Courts  since  esta- 
blished. Oovemment  and  others  v. 
Mt,  Raj  Koomaree.    6th  May  1817. 


*  This  was  the  result  of  a  question^put  to 
the  Advocate  General  by  the  Sadder  De- 
wanny  Adawlut 

6  This  decision  was  governed  by  Ae  spirit 
and  intent  of  the  preamble  to  Reg.  II.  and 
III.  of  1793,  whereby  it  is  expressly  provided 
that  all  questions  connected  with  the  finan- 
cial rights  of  Government  shall  be  subjected 
to  the  cognizance  of  the  regularly-esto- 
blished  Courts  of  Judicature. 
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2  8.  D.  A.  Rep.  236.— Ker  &  Os- 
wald. 

223.  In  cases  of  property  being 
plandered  or  destroyed,  the  power  of 
the  Criminal  Courts  is  restricted  to 
the  punishment  of  the  offenders  for  a 
breach  of  the  peace ;  and  they  are  ex- 
pressly prohibited  from  a^udging 
pecuniary  compensation,  or  damages 
tor  losses  sustained,  which  must  be 
sued  for  by  the  suffering  party  in  the 
Civil  Courts.  AppooPiUay  v.  Moot- 
too  Sadaseva  Moodeltf,    Case  18  of 

1817.  1  Mad.  Dec.  192.— Scott  & 
Greenway. 

224.  Held  that,  under  Reg.  XXV. 
of  1802,  the  British  Grovemment  ex- 
ercised an  undoubted  right  in  grant- 
ing a  Zaminddri  in  unequal  propor- 
tions to  two  parties,  excluding  a  third 
who  appeared  to  be  entitled  to  share ; 
and  as  by  such  exclusion,  whether 
intentional  or  otherwise,  no  known 
law  was  infringed,  the  Civil  Courts 
were  precluded  from  all  jurisdiction 
in  the  case.  Rajah  Vencata  Nar- 
simha  Oppa  Mao  v.  JRaza  Vencata 
Nanimah  Appa  Rao,     Case  4  of 

1818.  1  Mad.  Dec.  298.— Scott, 
Greenway,  &  Ogilvie. 

225.  The  Civil  Courts  are  not  au- 
thorized to  interfere  with  the  revenue 
officers,  or  pass  orders,  in  a  summary 
manner,  in  matters  relating  to  the 
settlement  of  estates.  The  Collector 
qfRenares  v.  Nurayn  Sing  and  an" 
other.  25th  Sept.  1818.  2  S.  D. 
A.  Rep.  278.— Fendall  &  Rees. 

226.  It  was  held  that  the  Civil 
Courts  have  no  power  or  authority, 
under  the  Regulations,  to  annul,  by  a 
sammary  order,  a  public  sale  of 
lands  made  by  a  Collector.  Mirza 
KureemooUa  JSeg  v.  Baboo  Hurruck 
Chund.  8th  Jan.  1819.  2  8.  D. 
A.  Rep.  284.— Harington  &  Fom- 
belle. 

227.  The  Civil  Courts  are  re- 
stricted by  Reg.  V.  of  1799  from 
interfering  with  the  succession  to  the 
estate  of  a  person  deceased,  without 
the  institution  of  a  regular  civil  suit, 
except  in  the  special  cases  provided 
Tor  m  the  said  Regulation.     Bhola 


Nath  Doss  V.  Mt,  Sabitreea.  16th 
July  1819.  2  S.  D.  A.  Rep.  307.— 
Rees  &  Goad. 

228.  A  sued  J3  for  the  recovery 
of  the  value  of  certain  property,  con- 
sisting of  jewels,  shawls,  &c.,  and 
money,  alleged  to  have  been  taken 
away  by  B  frc^n  the  house  of  A .  The 
Provincial  Court  at  first  refused  to 
take  cognizance  of  the  claim  under 
Sec.  11.  of  Reg.  II.  of  1802,  it  being 
of  a  criminal  and  not  of  a  civil  nature ; 
but  on  a  summary  appeal  from  their 
order,  the  Court  of  Sudder  Adawlut 
directed  that  the  suit  should  be  enter- 
tained, tried,  and  determined,  on  its 
merits,  it  being  apparent  that  the 
act  complained  of  amounted  only  to 
a  trespass,  for  which  redress  was  open 
by  civil  actions.  8ree  Raja  Row 
Vencata  Neeladry  Row  v.  Knoogunty 
Sooriah  and  another.  Case  5  of 
1822.  1  Mad.  Dec.  338.— Grant  & 
Gowan. 

229.  A  party  in  an  appeal  to  the 
Sudder  Court  cannot  plead  to  the 
jurisdiction  of  a  Collector  who  had 
previously  given  a  decree  in  the  same 
matter,  if  he  have  neglected  to  do  so 
in  the  Lower  Court.  Valangapooly 
Taven  v.  Roya  Pillay  and  others. 
Case  12  of  1823.  1  Mad.  Dec.  428. 
— Graeme  &  Gowan. 

230.  It  was  held  that  a  formal  de- 
cision, duly  acted  upon,  of  a  compe- 
tent native  authority,  could  not  be  set 
aside  by  the  Company's  Courts  afler 
the  accession  of  the  Company  to  the 
government  of  the  country  where 
such  decision  had  passed.  Ruvee 
Bhudr  Sheo  Bhudr  v.  Roopshunker 
Shunherjee.  13th  May  1824.  2 
Borr.  656. — Romer,  Sutherland,  & 
Ironside. 

231.  It  was  held  that  the  Courts 
are  not  at  liberty  to  question  the  me- 
rits of  final  decisions  passed  by  any 
authority  having  competent  jurisdic- 
tion, whether  on  the  allegation  of  such 
decisions  having  bean  contrary  to  law, 
or  wrong  as  to  the  merits.^     Futtih 


1  The  decisions    here  alluded  to  were 
passed  by  the  Patna  Council  in  1777,  and  by 

2C2 
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Yab  Khan  y.  Khauja  Abu  Moohum- 
mud  Khan  and  others.  17th  April 
1826.  4  S.  D.  A.  Rep.  137.— Ley- 
cester,  Sealy,  &  Dorin. 

232.  Submission  by  ooyenant  to 
the  jurisdiction  of  the  Supreme  Court 
does  not  bar  the  jurisdiction  of  the 
Courts  in  the  interior,  ^rajnarayan 
and  another  y.  The  Assignees  ^ 
Palmer  ^  Co.  5th  March  1883. 
5  8.  D.  A.  Itep.  271  .—Rattray  & 
Halhed. 

233.  The  Zillah  Court  haying  held 
that  the  MutamaUi  or  trustee  of  a  re- 
ligious endowment,  who  had  been 
remoyed  from  the  trusteeship  by  the 
reyenue  authorities  on  the  ground  of 
corruption,  could  not  sue  for  restora- 
tion to  the  office ;  it  was  ruled  by  the 
Court  at  large  (Rattray  &  Shakespear, 
dissent.)f  in  concurrence  with  the 
Western  Court  of  Sudder  Dewanny, 
that  such  suit  was  cognizable  by  the 
Ciyil  Courts,  under  Sec.  15  of  Reg. 
XIX.  of  1810.  Wasih  AH  Khan  y. 
Government.  29th  Noy.  1834.  5 
S.  D.  A.  Rep.  363.  Same  y.  Same. 
22d  Sept.  1836.    6  S.  D.  A.  Rep. 

iia 

234.  Held,  with  reference  to  the 
terms  of  CJ.  1.  of  Sec.  2.  of  Reg.  III. 
of  1828,  that  in  a  suit  to  set  aside  a  re- 
sumption of  a  Ldhhirdj  tenure,  made 
by  tne  reyenue  authorities  before  the 
enactment  of  Reg.  II.  of  1819,  the 
jurisdiction  of  the  Ciyil  Courts  was 
not  barred  by  CI.  4.  of  Sec.  2,  of 
Reg.  III.  of  1828.  Government  y. 
Maharajah  Konrvur  Baboo  Keerut 
Singh.  16th  Aug.  1836.  6  S.  D. 
A.  Rep.  100. — Braddon  &  Rattray. 

235.  A  Darpatniddr  cannot  be 
compelled  by  the  Ciyil  Courts  to  pay 
the  rents  of  the  Patni  tenure  due  to 
the  proprietor,  the  Darpatniddr  be- 
ing only  responsible  to  the  Patniddr 
for  the  amount  of  rent  agreed  between 
them  to  be  paid  to  him.  Should  the 
Patniddr  fail  to  pay  the  rent  due  to 
the  Zaminddry  the  latter  may,  under 

the  Patna  City  Goart  in  1796.  The  j^resent 
decision  was  governed  by  the  provisions  of 
Reg.  IIL  of  1793. 


Reg.  VIII.  of  1819,  adyertise  the 
tenure  for  sale,  when  the  DarpaU 
niddr  is  at  liberty  to  deposit  in  Court 
the  amount  due  by  the  Patniddr^ 
with  a  yiew  to  the  protection  of  his 
own  under-tenure.  Ashotoss  Dey 
and  anotfier  y.  Bhyrvhchunder  Bose. 
21st  Sept.  1837.  6  S.  D.  A.  Rep. 
183.— Braddon  &  F.  C.  Smith. 

235  a.  The  authority  of  eyeiy  ju- 
dicial tribunal,  and  the  obligation  to 
obey  the  judgment  of  a  Court  of  ex- 
dusiye  iuris£ction,  are  circumscribed 
by  the  umits  of  the  territory  in  which 
it  is  established ;  and  in  a  case  in  the 
Sudder  Dewanny  Adawlut  of  Cal- 
cutta, where  the  appellant  held  a  de- 
cree i^ainst  an  innabitant  of  Rajah- 
mundry,  in  the  Madras  Presidency, 
and  his  surety,  an  inhabitant  of  CuU 
tack,  in  the  Bengal  Presidency,  he 
was  allowed  to  execute  the  decree  in 
the  Zillah  Court  of  Cuttack  against 
the  surety,  and  told  to  apply  to  the 
Zillah  Court  of  Rajahmundry  against 
the  principal  defendant.  Luckmrnn 
Hazaree  v.  Sumhhookoortee.  14th 
Feb.  1839.  2  Sey.  Cases,  295.— 
Rattray,  Money,  &  Braddon. 

236.  In  an  action  for  the  posses- 
sion of  property  purchased  at  a  sale 
made  by  tne  Sheriff  of  Calcutta  in 
execution  of  a  judgment  of  the  Su- 
preme Court,  it  is  not  competent  to 
the  Company^s  Courts  to  enter  into 
circumstances,  legal  or  equitable, 
which  go  to  affect  the  justice  of  the 
judgment  giyen  by  the  Supreme 
Court,  or  ofthe  proceedings  in  execu- 
tion under  it.  Nobin  Kishen  Suldar 
y.  Bissumber  SeU.  23d  Sept  1837. 
6  S.  D.  A.  Rep.  187.--Hutchinson. 
Besumber  SeU  y.  Dmarkanath  Ta- 
gore.  23d  Sept  1837.  7  Do.  71. 
Hwjjershad  (xhose  y .  Chnnder  Kant 
Maker jea.  15th  Jan.  1842.  7  Bo. 
70.~  Barlow. 

237.  The  plaintiff,  a  guardian  of 
certain  minors,  haying  died  subse- 
quently to  the  decbion  of  the  Zillah 
Court  giyen  in  his  fayour  in  an  action 
brought  by  him  inyolying  a  daiiD  on 
the  part  of  the  minors  to  a  legacy 
under  a  will,  and  no  successor  ha?ing 
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been  appointed  by  the  Mofiissil  Courts 
and  proceedings  in  r^ard  to  the  will 
having  been  instituted^  by  consent  of 
parties^y  in  the  Supreme  Court,  the 
Sudder  Dewanny  Adawlut  set  aside 
the  decree  of  the  Zillah  Court,  leav- 
ing the  claim  preferred  to  the  deci- 
sion of  the  Supreme  Court.  Hume 
^.Vaughan.  6th  June  1840.  6S.D. 
A.  Rep.  289.— D.  C.  Smyth  &  Reid. 

288.  In  a  dispute  as  to  whether 
certain  lands  formed  part  of  a  private 
estate,  or  of  a  Mahdll  ordered  for 
resumption  by  a  decree  of  the  special 
commissioner  appointed  under  Reg. 
III.  of  1828 ;  it  was  held,  that  a  mere 
plea  by  the  revenue  authorities  that 
the  lands  belonged  to  the  resumed 
JUahdll  does  not,  in  limine^  bar  the 
jurisdiction  of  the  Civil  Courts.  The 
Court  at  the  same  time  observed,  that 
had  the  dispute  concerned  land  in- 
cluded in  the  decree  of  the  special 
commissioner,  the  Civil  Courts  could 
not  have  adjudicated  the  claim.  Sud- 
der Board  of  Revenue  v.  Sheebper- 
shadMundul  14th  Au^.  1840.  6S. 
D.  A.  Rep.  297. — Smith  &  Biscoe. 

299.  The  fact  of  probate  of  a  will 
affecting  property  under  the  local  ju- 
risdiction of  the  M ofussil  Courts 
having  been  granted  by  the  Supreme 
Court,  does  not  bar  an  investigation 
by  the  Civil  Courts  into  the  authen- 
ticity and  validity  of  the  will.  JTiur- 
riwhunder  Chunder  v.  Ram  Rutten 
Mitter  and  another.  30th  Jan.  1841 . 
7  8.  D.  A.  Rep.  11. — Lee  Warner  & 
D.  C.  Smyth. 

240.  An  action  in  the  Supreme 
Court  on  a  joint  bond  or  promissory 
note  against  one  of  the  contractors, 
who  alone  was  subject  to  the  jurisdic- 
tion of  that  Court,  does  not  bar  an 
action  against  the  other  co-contractor, 
in  the  Mofussil  Courts.  Russik 
Chunder  Neogee  v.  Omachum  Bon- 
nerjea.  8th  April  1841.  7  S.  D.  A. 
Rep.  25.— D.  C.  Smyth  &  Barlow. 


*  The  words  in  italics  are  a  literal  transla- 
tion of  the  terms  used  in  the  Court's  decree, 
but  the  proceedings  in  the  Supreme  Court 
appear  to  have  been  a  bill  and  cross  biU. 


241.  Held,  that  under  Construc- 
tion 367,  the  Civil  Courts  are  not 
authorized  to  take  cognizance  of  suits 
for  the  recovery  of  costs  incurred  in 
criminal  cases.  Nundhomar  Fote- 
dar  and  another  v.  Robinson.  2d 
July  1841.  7  S.  D.  A.  Rep.  40.— 
Lee  Warner  &  Reid. 

242.  The  decrees  of  the  Mofussil 
Courts  will  be  regarded  as  the  decrees 
of  the  superior  tribuiAls  of  the  coun- 
try, and  as  of  equal  authority  with 
the  decrees  of  the  Supreme  Court 
(Grant,  J.,  dissent).  And  a  plea  of 
such  decree,  whereon  it  is  shewn  that 
the  suit  is  between  the  same  parties, 
and  relates  to  the  same  subject-mat- 
ter, and  that  the  Court  whose  decree 
is  pleaded  had  jurisdiction,  will  be 
allowed,  as  it  could  not  be  overruled 
without  constituting  the  Supreme 
Court  a  Court  of  Appeal  from  the 
Courts  of  the  Mofussil.  Kerry  v. 
Duff.   2d  Dec.  1841.  1  Fulton,  111. 

242  a.  An  estate  having  been  or- 
dered for  attachment  by  the  Civil 
Court  under  Sec.  26.  of  Reg.  V.  of 
1812^  and  attached  by  the  Collector 
under  Reg.  V.  of  1827,  it  is  not  com- 
petent to  the  Court  to  interfere  with 
its  internal  management.  Nil  Ma- 
dhoo  Surma  Chamdree,  Petitioner. 
10th  Jan.  1842.  S.  D.  A.  Sum. 
Cases,  22. — Reid. 

242  5.  It  was  held  that,  under 
Construction  No.  1133,  the  decrees 
of  a  foreign  Court  could  not  be  exe- 
cuted by  the  Honourable  Company's 
Courts ;  and  that  if  a  party  holding 
a  decree  of  such  foreign  Court  wished 
to  have  such  decree  enforced  in  one 
of  the  Honourable  Company's  Courts, 
he  must  institute  an  action  thereon  in 
the  latter  Courts.  Oour  Munnee  Das- 
seeay  Petitioner.  6thDec.l842.  S.D. 
A.  Sum.  Cases,  41. — Court  at  large. 
242  c.  It  was  held  that  the  Civil 
Courts  can  interfere  with  a  landlord 
as  to  the  amount  of  rent  which  he 
may  demand  from  a  tenant  refusing 
to  quit  premises,  the  possession  of 
which  the  landlord  has  established 


2  Modified  by  Sec.  2.  of  Reg.  V.  of  1827. 
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his  right  to  recover.  Rajah  Kishen 
Kishore  Manic  y.  Courjon,  and  tnce 
vertd.  22d  May  1844.  7  S.  D.  A. 
Rep.  163. — Reid  &  Gordon. 

242  cL  The  Civil  Courts  are  strictly 
restricted,  by  Reff.  V.  of  1799,  from 
interfering  with  me  succession  to  the 
estate  of  a  person  deceased  without 
the  institution  of  a  regular  suit.  Mdu' 
wM,  Petitioner.     19th  Aug.  1844. 

2  Sev.  Cases,  109. 

242  e.  The  Honourable  Company's 
Courts  have  no  power  to  interpret 
the  meaning,  or  interfere  with  the 
execution,  of  any  decree  passed  by 
the  Supreme  Court.  BeyanathOhO' 
mI  and  another  v.  Deverell.  26th 
Sept  1844.  7  S.  D.  A.  Rep.  183.— 
Gordon. 

242/.  QutBre,  Whether  the  Civil 
Courts  in  India  have  any  jurisdiction 
to  entertain  a  suit,  not  involving  any 
civil  rights,  as  a  matter  of  law,  and 
make  a  declaration  of  the  right  to 
perform  or  have  performed  any  reli- 
gious ceremonies ;  Namhoory  Setor 
paty  and  others  v.  Kanoo^Colanoo 
PuUia  and  others.     8th  Feb.  1845. 

3  Moore  Ind.  App.  359. 

2^g.  The  Civil  Courts  are  prohi- 
bited from  mterfering  in  the  cage  of  a 
will  of  a  deceased  Hindti,  except  on 
a  regular  complaint,  under  Sec.  2.  of 
R^.  V.  of  1799.  Bayjnath  Bose, 
Petitioner.  22d  April  1845.  2  Sev. 
Cases  179.— Reid. 


2.  Of  the  Sudder  Courts. 

243.  The  Sudder  Adawlut  Court 
at  Bombay  was  held  not  to  be  com- 
petent, under  Sec.  15.  of  Reg.  I.  of 
1800^,  to  entertain  any  cause  which, 
from  the  production  on  the  records  of 
the  Court  of  a  former  decree,  shall 
appear  to  have  been  heard  and  deter- 
mined by  any  former  Judge,  or  per- 
son, or  persons,  having  competent 
jurisdiction.  Gungeshtour  Deoram 
V.  Purmanund  Nundram.  3d  July 
1801.  1  Borr  6. — Duncan,  Carnac, 
&  Page. 

»  Kescinded  by  Reg.  I.  of  1827. 


244.  Where  it  appeared  to  the  Sud^ 
der  Adawlut  Court  that  the  respon- 
dents were  residents  within  the  limits 
of  the  Supreme  Courts  and  that  the 
property  sued  for  was  also  situated 
within  the  same  limits,  the  appeal  was 
dismissed  for  want  of  jurisdiction  un- 
der Sec.  12.  of  Reg.  II.  of  1802, 
whereby  "  the  Courts  are  commanded 
not  to  intermeddle  with,  or  take  cog- 
nizance of"  suits  against  persons  so 
resident,  and  for  real  or  personal  pro- 

gsrty  so  situated ;  which,  by  the  same 
ection,  it  is  declared  ^*  are  to  be  con- 
sidered entirely  exempt  from  their  io- 
risdiction."  Anon.  Case  7  of  ISij?. 
1  Mad.  Dec.  17. — Maxtone,  A.  Scott, 
&  Hurdis. 

245.  Proceedings  in  an  action, 
founded  on  a  bond,  expressly  speci- 

ine  the  submission  of  the  matter  to 
e  Kecorder's  Court  at  Madras,  in 
the  event  of  a  refural  on  the  part  of 
the  passer  of  the  bond  to  abide  by  his 
agreement,  were  ordered  to  be  quashed 
by  two  Judges  (Casamajor  and  A. 
Scott),  who  conceived  that,  in  conse- 
quence  of  the  terms  of  the  bond,  they 
had  no  jurisdiction.  Upon  this  the 
obligee  brought  his  action  in  the  Su- 
preme Court,  but  the  obligor  being 
resident  out  of  the  jurisdiction,  the 
Court  refused  to  entertain  it ;  and  the 
grounds  on  which  the  Sudder  Adaw- 
lut quashed  all  the  proceedings  ap- 
pearing to  be  erroneous,  that  Court, 
on  the  application  of  the  obligee,  re- 
solved to  review  the  judgment  Ven- 
hiah  V.  Vencatarauze.  Case  12  of 
1807.  1  Mad-  Dec.  24.— A.  Scott, 
Greenway,  &  Stratton. 

246.  A  claimed  a  Zaminddri  from 
B,  who,  as  it  appeared,  held  it  under 
a  Sanad  or  grant  of  permanent  assess- 
ment, obtained  from  the  Giovemor  in 
Council,  which,  under  the  provisions 
of  Reg.  XXV.  of  1802,  conferred 
upon  nim  a  permament  proprietaiy 
right:  held,  that  the  Court  was  not 
competent  to  investigate  the  merits  of 
A'b  clafm,  since  such  daim  was  an- 
nulled by  the  Sanad  granted  to  B. 
Anon.  Case  6  of  1808.  1  Mad.  Dec. 
26.— A.  Scott,  Read,  &  Greenway. 
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247.  A  party  haTiogy  in  the  first 
instance,  acknowledged  the  jurisdic- 
tion of  the  Sudder  Adawlut  Court, 
cannot  afterwards  plead  to  the  juris- 
diction under  Sec  8.  of  Res.  II.  of 
1802.  Cavoo  Boyee  y.  The  Jagheer- 
daro/Amee.  Case  3  of  1810.  IMad. 
Dec.  34. — A.  Scott  &  Greenway. 

248.  A  suit  haying  been  filed 
against  the  mother  of  a  woman  be^ 
trothed,  but  not  married,  to  the  son 
of  the  Nawdb  of  Surat,  was  re- 
ferred by  the  Court  to  the  decision 
of  His  Highness  under  the  treaty  of 
A.D.  1800  and  Sec.  16.  of  Reg.  I.  of 
1800  ^  Twhich  Regulation  was  inter- 
preted oy  the  Supreme  Government 
as  including  mothers-in-law  of  the 
Naw&b's  sons  amongst  his  relations), 
the  Court  holding  that  Riahtahddrij 
or  the  relationship  contemplated  by 
the  Regulation,  commenced  on  the 
date  of  the  Mangni,  or  betrothal,  and 
that,  therefore,  they  had  no  jurisdic- 
tion. JSahmunjee  Munchwrjee  v.  Mu- 
MaKhatoon.  24th  Feb.  1815.  .1  Borr. 
147. — Nepean,  Brown,  &  Elphinston. 

249.  During  the  pendency  of  a 
suit  instituted  by  a  person  claiming 
as  an  adopted  son  of  a  Hindu  widow, 
the  widow  dies,  and  proclamation  is 
made  for  her  heirs  to  come  in  and 
defend  the  suit,  and  the  claimant  is 
put  in  possession  of  the  property  in 
dispute  by  the  Collector.  The  Court 
of  Sudder  Dewanny  Adawlut  of 
Bengal  decide  that  the  claimant  has 
not  made  out  his  title,  and  direct  the 
Collector  to  put  in  possession  of  the 
property  another  person  who  had  come 
in  under  the  proclamation,  but  pro- 
duced no  eyidence  of  h  is  title.  It  was 
held  by  the  Priyy  Council,  on  appeal, 
that  the  latter  part  of  the  decree  must 
be  reversed,  as  the  Court  of  Sudder 
Dewanny  Adawlut  had  no  right  to 
determine  the  question  of  title  of  a 
third  person,  for  it  was  not  the  ques- 
tion in  the  cause  at  all.  Raja  Hai- 
mun  ChuU  Sing  y.Koomer  Gun- 
tkeam  Sing.  4th  Jan.  1834.  2 
Knapp,  203. 


Bescinded  by  Beg.  L  of  1827. 


250.  The  Sudder  Dewanny  Adaw- 
lut of  Bombay  have  no  jurisdiction 
to  entertain  an  appeal  from  the  deci- 
sion of  the  Collector  or  Commissioner 
appointed  to  adjust  the  claims  of  the 
Jaairddrsy  which  is  final,  if  delivered 
before  the  promulgation  of  Reg. 
XXIX.  of  1827.  Eshwunt  Bow 
Thorak  DinHur  Bow  v.  NiUoba  and 
another.  17th  Dec.  1838.  2  Moore 
Ind.  App.  107.  • 

250  a.  It  is  not  competent  to  the 
Sudder  Dewanny  Adawlut  of  Cal- 
cutta to  direct  a  Zillah  Judge  to  re- 
view his  order  passed  in  an  appeal, 
regular  or  special,  from  the  decision 
of  the  Sudder  Ameen.  Oudan  Singh, 
Petitioner.  13th  Feb.  1841.  S.  D. 
A.  Sum.  Cases,  3. — Reid. 

251.  Held,  that  under  Construc- 
tion 997,  it  is  competent  to  the  Sud- 
der  Dewanny  Adawlut,  under  special 
circumstances,  to  overrule  a  part  of 
the  decree  of  the  Court  of  First  In- 
stance, to  which  no  objection  had 
been  taken  at  any  stage  of  the  pro- 
ceedings in  appeal  and  special  appeal. 
Kishenpershaa  Bonnerjee  v.  Bam- 
chum  Paree.  21st  July  1841.  7 
S.  D.  A.  Rep.  42.— Tucker  &  Barlow. 

251  a.  A  Zillah  Judge  having  re- 
jected an  application  for  a  re-hearing 
of  his  own  judgment  in  an  appe^ 
from  the  Sudder  Ameen;  it  was 
held  that  the  Sudder  Dewanny  Adaw- 
lut had  no  jurisdiction  in  the  case. 
Mvddun  Mohun  Mujmoodar,  Peti^ 
timer.  5th  Jan.  1842.  S.  D.  A. 
Sum.  Cases,  21. — Reid. 

252.  A  claim  for  the  title-deeds  of 
property,  not  within  the  jurisdiction 
of  the  Sudder  Dewanny  Adawlut,  was 
dismissed  as  not  cognizable  by  the 
Court.  Maha  Banee  Bussunt  Koo^ 
maree  Y..Maha  Banee  Kummul  Koo^ 
maree  and  others.  29th  Dec.  1843. 
7  S.  D.  A.  Rep.  144.— Tucker,  Reid, 
&  Barlow. 

252  a.  The  Sudder  Dewanny  Adaw- 
lut will  not  interfere  with  the  order  of 
a  Zillah  Court  directing  the  attach- 
ment of  a  joint  estate  under  Sec.  24. 
of  Reg.  V,  of  1812.  when  sufficient 
cause  has  been  shewn  bv  the  revenue 
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aathorities,  or  by  any  indiyidual  hold- 
ing an  interest  in  such  estate  for  its 
interposition.  Bishennath  S/iahoy 
Petitioner.  15th  Sept  1845.  2  Sev. 
Cases,  199.-Reid. 

252  b.  Held,  that  the  Sadder  De- 
wanny  Adawlut  is  competent  to  take 
cognizance  of  an  illegal  order  of  a 
ZiUah  Judge  appoint^g  a  Curator 
six  months  after  the  decease  of  the 
proprietor,  in  ^contravention  of  the 
provisions  of  Sec.  14.  of  Act  XIX.  of 
1841,  notwithstandmg  Sec.  18.  of  the 
Act  barring  an  appeal  or  order  of 
review.  Aladhinaniy  Petitioner.  Ist 
Sept.  1846.  2  Sev.  Cases,  349.— 
Reid. 


3.  OftheZillah  Courts. 

253.  A  suit  filed  by  an  appellant 
to  prove  his  right  to  share  the  2>e9- 
saipan  or  Zamtnddri  of  a  village  was 
dismissed  by  the  Zillah  Judge,  because 
the  Collector's  books  shewed  that  no 
Dessaipan  ri^ht  existed  in  the  vil- 
lage in  question.  This  decree  was, 
however,  reversed  on  appeal,  as  the 
claim  of  the  respondents  to  the  Des- 
saigari  had  been  already  expressly 
recognized  by  the  decree  of  the  Ameen, 
and  affirmed  by  the  Assistant  Judge 
on  appeal  from  the  Ameen's  decree, 
against  which  decree  (being  by  com- 
petent authority)  no  other  suit  could 
be  entertained  according  to  Sec.  15. 
of  Reg.  I.  of  1800.1  Bkeeka  Nuthoo 
V.  Skunkurjee  and  others.  14th  April 
1818.  1  Borr.  264.— Nepean,  Bell, 
Prendergast,  &  Warden. 

254.  By  Sec.  15.  of  R^.  VII.  of 
1799,  a  Zillah  Judge  is  authorized 
to  interfere  summarily,  on  application 
from  a  farmer  to  enforce  his  right  of 
removing  a  defaulting  tenant  Juge- 
sur  Mustqfee  v.  Shammohun  Mai  and 
another.  3d  Aug.  1807.  1  S.  D.  A. 
Rep.  206. — Hanngton  &  Fombelle. 

255.  On  a  summary  suit,  under 
Re^.  VII.  of  1799,  by  a  Zaminddr 
agamst  a  dependent  landholder  for 
arrears  of  rent  calculated  according 

'  Kescinded  by  Beg.  I.  of  1827. 


to  a  survey  and  measurement,  to 
which  suit  the  defendant  pleaded  a 
right  to  hold  his  tenure  at  a  fixed/ 
rent;  it  was  held,  that  the  ZUlah 
Court  is  competent  to  pass  a  sammaiy 
decision,  the  party  cast  having  the 
option  of  instituting  a  regular  suit* 
MajaRajkishenY.Mamnaraen,  10th 
Aug.  1807.  1  S.  D.  A.  Rep.  208.— 
JI.  Colebrooke  &  Fombelle. 

256.  On  a  summary  suit  by  the 
purchaser  of  a  Zaminddri  against  a 
tenant  for  rent  at  the  Pergunnak 
rates,  the  tenant,  who  pleaded  a  fixed 
Jama^  not  having  shewn  cause  whv 
the  rent  demanded  should  not  be  paid, 
such  rent  was  adjudged  to  the  plam- 
tiff  by  the  Zillah  Court,  under  Reg. 
VII.  of  1799,  with  an  option  to  the 
defendant  to  bring  a  regular  suit 
The  Provincial  Court  was  of  opinion, 
that,  as  the  Zamindar  clumed  rents 
at  the  Pergunnah  rates,  and  the 
tenant  alleged  a  right  to  a  Mukar* 
rari  tenure,  the  Zulah  Judge  was 
not  authorized  to  pass  a  summaiy 
judgment  on  the  case :  but  on  appeal 
to  Sie  Sudder  Dewanny  Adawlut,  it 
was  held  that  the  Zillah  Judge  was 
competent  to  pass  a  summaiy  decision 
in  tne  first  instance,  under  the  15th 
Section  of  the  above-mentioned  Regu- 
lation ;  and  fiirther,  that  such  decision 
was  not  appealable  (except  on  special 
grounds)  to  the  Provincial  Court,  un- 
der the  18th  Section  of  the  same  Re- 
gulation, which  declares  that  the  sum- 
mary judgments  authorized  bv  Section 
15.  are  not  subject  to  appeal,  as  any 
person  considering  himself  aggneved 


'  The  final  judgment  in  this  case 
founded  on  the  terms  and  construction  of 
CI.  4.  of  Sec.  15.  of  Keg.  VIL  of  1799 :  it  is 
therein  directed,  that  "where  a  de&olter 
or  his  surety  may  be  brought  to  the  Sllah 
Court  under  eiUier  of  the  two  preceding 
clauses,  the  Judge  shall  call  u^ia  him  to 
answer  the  demand  against  him ;  and,  if  he 
deny  it,  or  any  part  of  it,  shall  enter  opon  a 
summary  inquiry  into  the  merits  of  it  by 
examining  the  vouchers  and  accounts  of  the 
parties."  lliis  was  done  in  the  present  in- 
stance, and  it  appeared  indispensable,  with 
a  view  to  ascertain  whether  the  arrear 
claimed  was  due  or  not — ^Macn. 
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by  them  can  have  his  remedy  by  a 
regu^rsuit.^  HureeMohunThahoor 
irrRamnaraenDeo.  12th  Sept  1806. 
1  S.  D.  A.  Rep.  255.— Hanngton  & 
Fombelle. 

257.  The  plaintiff  advanced  money 
to  the  defendant,  in  Zillah  Baker- 
gange,  on  deeds  of  Khatt-kubalaj  on 
lands  in  another  Zillah,  and  after  the 
term  o£  the  deeds  had  expired,  saed 
for  the  money  in  the  Bakergunge 
Court,  and  obtained  a  jadmnent  The 
Provincial  Court  reversed  it,  think- 
ing that  the  case,  under  Sec.  8.  of 
Reg.  III.  of  1793,  was  only  cogni- 
zable in  the  Zillah  where  the  land 
was  situated;  but  the  Sudder  De- 
wanny  Adawlnt  ruled  that  the  suit 
being  specifically  for  money  was 
clearly  cognizable  in  Zillah  Baker- 
gunge xmief  the  above  Regulation.' 


'  The  ProTincial  Courts  beiDg  empowered 
by  the  Regulations  to  admit  a  special  ap- 
peal from  the  decrees  of  the  Zillah  and 
City  Courts,  in  all  eases  wherein  a  regular 
appeal  may  not  lie  to  them,  i^  on  the  fikse 
of  the  decree,  or  from  any  information  be- 
fore the  Provincial  Court,  it  shall  appear  to 
them  erroneous  or  unjust,  or  if,  from  the 
nature  of  the  cause,  it  shall  appear  of  suffix 
dent  importance  to  merit  a  further  investi- 
gation in  appeal,  the  exception  taken  by 
the  Sudder  l)ewanny  Adawlut  to  the  ad- 
mission of  an  appeal  by  the  Provincial 
Court  in  this  case  is,  of  course,  applicable 
only  to  the  admission  of  it  as  a  regular  ap- 
peal, without  an^  gprounds  having  been  as- 
signed to  bring  it  within  the  rule  for  special 
appeals ;  in  receiving  which,  the  discre- 
tionary authority  given  for  the  correction  of 
erroneous  judgments  in  particular  cases  is 
directed  to  be  nsed  with  caution,  and  is  de- 
clared not  to  entitle  any  party  to  demand, 
of  right,  an  appeal  to  the  Provincial  Court, 
in  cases  wherein  the  judgments  of  the  Zil- 
lah and  City  Courts  are  provisionally  made 
final — ^Macn. 

2  Sec.  &  of  Reg.  III.  of  1793  empowers 
the  Zillah  and  City  Civil  Courts  to  take 
eognizance  of  all  suits  and  complaints  of  a 
civil  nature  against  persons  amenable  to 
their  jurisdiction,  "  provided  the  landed  or 
other  real  property,  to  which  the  suit  or 
complaint  may  relate,  shall  be  situated,  or 
in  all  other  cases,  the  cause  of  action  shall 
have  arisen,  or  the  defendant  at  the  time 
when  the  suit  may  be  commenced  shall  re- 
side, as  a  fixed  inhabitant,  within  the  limits 
of  the  ZiUah,  or  city,  over  which  their  juris- 
diction may  extend." — Macn. 


Lohnauth  ChukurwuUe  y.  Kalir 
hunhur  8ein.  4th  Mav  1810.  1 
8.  D.  A.  Rep.  901.  —  darington  & 
Stuart. 

258.  In  a  suit  instituted  in  the 
City  Court  of  Patna  against  a  resi- 
dent at  that  place  for  the  amount  of 
a  debt  incurred  in  a  foreign  territory, 
the  defendant  pleaded  against  the  ju- 
risdiction ;  but  the  Sudaer  Dewanny 
Adawlut  overruled  ftie  defendant's 
plea,  and  determined  that  he  was 
amenable,  in  a  personal  action  for 
debt,  to  the  jurisdiction  of  the  Civil 
Court  at  Patna.  Dwarha  Das  and 
another  v.  Rajah  JhoolaL  20th  Aug. 
1810.  1  8.  D.  A.  Rep.  306.— Ha- 
rington  &  Stuart. 

259.  If  the  revocability  of  a  sale 
be  denied  by  the  vendee  in  possession, 
the  Zillah  Court  cannot  interfere  un- 
der Reg.  I.  of  1798.  Raja  Oris 
Chandra  v.  Bhairu  Ray.  17th  Feb. 
1814.  Cited  in  SarupChandSarhar 
V.  Orieschandra  and  others,  5  S. 
D.  A.  Rep.  199. — Harington,  Stuart, 
&  Fombelle. 

260.  Held,  that  in  a  dispute  re- 
specting the  boundary  of  two  estates 
situated  in  different  Zillahs,  the  sum- 
mary award  of  one  Court  is  insuffi- 
cient to  render  the  contested  lands 
exclusively  subject  to  its  jurisdiction. 
Ladlee  Mohun  Thahoor  v.  Ismar 
Chunder  Pal.  15th  Dec.  1823.  3 
S.  D.  A.  Rep.  282.— Harington  & 
Leycester. 

261.  Where  an  agent  brought  an 
action  in  the  Zillah  Court  against  his 
coadjutor  and  their  constituent,  to  re- 
cover money  expended  in  conducting 
a  suit ;  it  was  held  that,  though  the 
agency  was  the  cause  of  action,  it  did 
not  give  jurisdiction,  that  there  was 
no  specific  act  to  render  the  consti- 
tuent (an  inhabitant  of  Bombay,  and 
not  possessing  property  in  the  Zillah) 
amenable  to  the  Court's  jurisdiction, 
and  that  the  agent  had  employed  no 
funds  but  those  furnished  by  his  co- 
adjutor. Eduljee  Mehrwanjee  v. 
JChursedjee  Manuchjee.  19th  April 
1832.  Sel.  Rep.  68.— Barnard,  An- 
derson, &  Baillie. 
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262.  Where  a  Lower  Court  ^  had 
decreed  part  of  a  demand  on  a  title 
distinct  from  that  on  which  it  was 
preferred ;  it  was  held  that  it  was  not 
competent  to  the  Lower  Court  to  in- 
quire  into  such  title  and  make  any  de- 
cree thereon,  reserving,  however,  the 
plaintiff's  right  to  hrin^  a  new  action 
on  that  title.  Muhammad  Yakuh  v. 
Wdjid^un-Nissd.  28th  Jan.  1833. 
5  S.  D.  A.  Rep.  2e2.^Rattra7  k 
Walpole. 

263.  It  is  not  competent  to  a  Zillah 
Court,  after  the  expiration  of  a  Zo- 
minddr's  engagement,  to  direct  the 
Collector  to  restore  him  to  posses- 
sion, and  to  enter  into  engagements 
with  him,  though  it  may  declare  his 
prior  right  to  a  settlement,  on  agree- 
ing to  the  assessment  and  other  terms 
fixed  by  the  Revenue  authorities. 
Oovemment  v.  Sheik  Fakeerullah, 
20th  June  1837.  6  8.  D.  A.  Rep. 
171. — Braddon  &  Hutchinson. 

264.  Where  goods  had  been  con- 
signed for  sale  by  a  party  in  one  dis- 
trict to  a  mercantile  nouse  in  another 
district,  and  the  goods  sold  in  the 
latter,  and  the  proceeds  carried  to  the 
credit  of  the  consignor  to  meet  alleged 
demands  due  by  him  .to  the  consi- 
gnee ;  it  was  held,  in  an  action  brought 
by  the  consignor  in  his  own  district 
for  recovery  of  the  proceeds  of  the 
sale,  that  the  action  should  have  been 
brought  in  the  Zillah  Court  of  the 
district  of  the  consignee  and  not  of 
the  consignor,  the  Court  of  the  consi- 
gnor's district  not  havin^jurisdiction 
to  try  the  case.  Seetla  jDeen  Bajpye 
and  another  v.  Deen  Dyal  Tenxiree 
and  another.  30th  July  1838.  6  8. 
D.  A.  Rep.  237. — Rattray  &  Money. 

265.  Held,  that  a  Zillah  Judge  is 
not  competent  to  interfere  in  a  case 
after  an  award  for  possession  of  pro- 
perty to  a  party  shall  have  been  made 
by  a  Magistrate  under  Reg.  XV.  of 
1824.^    jBalnauth  Sahoo,  Applicant. 


'  This  was  a  Provincial  Court  of  Appeal, 
since  abolished,  but  the  same  doctrine  would 
probably  apply  to  a  Zillah  Court 

2  Repealed  by  Act  IV.  of  1840, 


4th  June  1840.     1  Sev.  Cases,  65.— 
D.  C.  Smyth  &  Reid.  . 

266.  Where  the  plaintiff  sued  in 
Zillah  Patna  to  set  aside  summary 
orders  passed  in  execution  of  a  decree 
in  the  Zillah  Court  of  Behar;  it  was 
held  that  the  action  had  been  brought 
irregularly  ;  1st,  in  point  of  local  ju- 
risdiction, the  Patna  Court  being  in- 
competent to  admit  an  action  contest- 
ing the  summary  orders  of  the  Behar 
Court ;  and  2dly,  because,  under  the 
principle  recognized  by  Construction 
1129,  the  orders  of  the  Behar  Court 
and  of  the  Sudder  Dewanny  Adaw- 
lut  are  not  open  to  dispute  by  a 
regular  suit.  ^urhutooni»a  Begum 
y.  Syud  Ahmtid  JBCuesain,  12th  Nov. 
1840.  6  8.  D.  A.  Rep.  303.— D.  C. 
Smyth  k.  Reid. 

267.  Held,  that  a  Zillah  Court  has 
jurisdiction  in  a  suit  between  persons 
trading  in  Calcutta,  but  residing 
within  the  Zillah,  the  cause  of  acticm 
haying  arisen  in  Calcutta  where  the 
plaintiff  kept  a  shop.  Bishno  Ckum 
Singh  y.  Degumberee  Douea  and 
others.  14th  Jan.  1841.  7  8.  D.  A 
Rep.  1.— D.  C.  Smyth. 

268.  The  fact  of  one  of  the  defen- 
dants to  an  action  haying  taken  the 
benefit  of  the  Insolyent  Act  in  Cal- 
cutta is  no  bar  to  the  Zillah  Court's 
cognizance  of  the  action  as  against 
the  rest  of  the  defendants.     lb. 

268  a.  A  Zillah  Judge  is  not  au- 
thorized in  reducing  the  subsistence- 
allowance  of  a  prisoner  confined  in  the 
Zillah  jail,  merely  on  the  application 
of  the  creditor,  and  without  sufficient 
cause  being  shewn.  Kishenkuhort 
Boy^  Petitioner.  15th  Jan.  1841. 
S.  D.  A.  Sum.  Cases,  1. — Reid. 

268  h.  The  petitioner  purchased  a 
lot  sold  in  execution  of  a  decree  of 
Court,  and  obtained  a  deed  of  sale 
from  the  Zillah  Judge.  The  succes- 
sor of  the  Judge  reyersed  the  sale  on 
the  application  of  the  late  proprietor, 
presented  some  months  after  the  sale 
nad  taken  place.  The  Court  of  Sad- 
der Dewanny  Adawlut  held  that  be 
was  not  warranted  in  so  doing  with- 
out  the  sanction  of  the  Sudder  Pe- 
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wanny  Adawlut  previously  obtained, 
and  reversed  the  Zillah  Judge's  order 
accordingly.  Kishen  Kaunt  Naihy 
Petitioner.  20th  April  1841.  S. 
D.  A.  Sum.  Cases,  7. — Reid. 

268  c.  Held,  that  a  Zillah  Judge 
18  not  authorized  by  CI.  3.  of  Sec.  12. 
of  Reg.  XXVI.  of  1814,  to  fine  a  de- 
fendant  one-fourth  of  the  value  of  the 
stamp  required  for  the  petition  of 
plaint  for  failing  to  produce  certain 
documents,  the  recovery  of  which  by 
the  plaintiff  formed  the  subject  of  the 
action.  Rajah  of  BurdwaUy  Peti- 
tioner. 7th  Sept.  1841.  S.  D.  A. 
Sum.  Cases  17. — Reid. 

260.  A  decree  of  a  Zillah  Judge 
reversing  a  decree  of  the  Principal 
Sudder  Ameen,  without  serving  no- 
tice on  the  opposite  party  to  appear, 
was  set  aside  as  illegal,  and  the  case 
was  returned  for  trial  in  proper 
course.^  Mohummud  Hossein  v. 
MuUih  Najeeh  Hossein  and  others. 
23d  Sept.  1841.  7  S.  D.  A.  Rep. 
46.— Tucker  &  Reid. 

270.  Held,  that  the  pledge  of  pro- 
perty out  of  Calcutta  as  security  for 
a  debt  contracted  in  Calcutta,  by  a 
party  resident  in  Calcutta,  does  not 
render  him  subject  to  the  jurisdiction 
of  the  Zillah  Court  as  to  the  debt. 
Ashootos  Dey  and  another  v.  Ore- 

fory.  dth  Jan.  1842.  7  S.  D.  A. 
tep.  60. — Reid  &  Barlow. 
270  a.  A  claim  to  property  adver- 
tised for  sale,  in  execution  of  a  de- 
cree, must  be  investigated  by  the  pro- 
per judicial  authority  of  the  district 
in  which  the  property  is  situated, 
and  the  Zillah  Judge  of  a  district 
other  than  that  wherein  the  property 
lies  can  have  no  jurisdiction.  Bihi 
Sahuriy  Petitioner.  1st  Feb.  1842. 
S.  D.  A.  Sum.  Cases,  24. — Reid. 

271.  Held,  that  a  suit  in  the  Zil- 
lah Court,  while  an  action  by  the 
same  plaintiff  againirt  the  same  defen- 
dant for  the  same  property  was  pend- 
ing in  the  Supreme  Court,  was  barred, 
under  the  spirit  of  Sec.  12.  of  Reg. 
III.  of  1793.      Rai  Pran  Kishen 

1  See  Construction  944. 


Mitter  v.  Motee  Soondree.  31st 
March  1842.  7  S.  D.  A.  Rep.  79.— 
Lee  Wanier  &  Reid. 

272.  In  a  suit  laid  at  a  sum  ex- 
ceeding Rs.  5000,  but  in  which  the 
principal  Sudder  Ameen  gives  a  de- 
cree for  a  less  amount,  it  is  not  com- 
petent to  the,  Zillah  Judge  to  take 
cognizance  of  an  appeal  from  such 
decree,  as,  by  the  provisions  of  Sec. 
4.  of  Act  XXY.  of  I8d7,  such  appeal 
should  be  preferred  to  the  Sudder 
Dewanny  Adawlut.  Rajah  Nowul 
Kishore  Singh  v.  Achumbut  Ray 
and  others.  31st  March  1842.  7  S. 
D.  A.  Rep.  80.— Tucker  &  Reid. 

272  a.  It  is  not  competent  to  a 
Zillah  Judge  to  impose  a  fine,  under 
the  provisions  of  Sec.  3.  of  Reg.  XIII. 
of  1796,  on  the  appellant  in  a  miscel- 
laneous case.^  Ramchunder  SahoOy 
Petitioner.  5th  July  1842.  S.  D. 
A.  Sum  Cases,  33. — Reid. 

272  h.  It  is  not  competent  to  a  Zil- 
lah Judge  to  impose  a  fine,  under 
Sec.  3.  of  Reg.  XIII.  of  1796,  on  a 
party  applying  for  a  rehearing  of  an 
order  passed  in  a  miscellaneous  case.^ 
Ramhishore  Surma,  Petitioner.  13th 
March  1843.  S.  D.  A.  Sum.  Cases, 
46.— Reid. 

272  0.  It  was  held,  that  a  Zillah 
Court  is  incompetent  to  pronounce 
any  opinion  on  the  power  of  the  Su- 
preme Court;  and  that,  by  Sec.  16. 
of  Reg.  III.  of  1793,  it  has  no  juris- 
diction in  a  claim  for  money  proved 
to  have  been  paid  into  the  Supreme 
Court  by  order  of  the  Supreme  Court. 
Vaughan  and  another  v.  NichoUis 
Demetrius  Elias  and  another.  18th 
Jan.  1844.  7  S.  D.  A.  Rep.  150.— 
Reid  &  Barlow. 
272  d.  The  conduct  of  a  Vakil  en- 

f^ged  in  a  case  before  a  Principal 
udder  Ameen,  even  exceeding  Rs. 
5000  in  value,  is  cognizable  by  the 
Zillah  Judge,  and  not  by  the  Sudder 
Dewanny  Adawlut.  Sheikh  Usu- 
dooUahy  Petitioner.  28th  May  1844. 
S.  D.  A.  Sum.  Cases,  58. 


2  See  Construction,  No.  1138. 

3  Ibid. 
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272  e.  A  Zillah  Judge  cannot  sum- 
marilj  decide  a  question  of  sucoes- 
sion,  or  interfere  summarily,  except 
under  Acts  XIX.  and  XX.  of  1841. 
Bayijnath  Bose,  Petitioner.  22d 
April  1845.  2  Sev.  Cases,  179.  — 
Reid. 

272/.  On  proof  of  tt>e  intention  of 
the  defendant  to  withdraw  himself 
from  the  jurisdiction  of  the  Court 
after  the  institution  of  a  suit,  or  to 
dispose  of  property  in  his  possession 
by  private  sale  whilst  the  suit  is  pend- 
ing, the  Zillah  Judge,  in  the  former 
case,  is  authorized  by  Sec.  4.  of  Reg. 
II.  of  1806  to  issue  process  against 
such  defendant  for  Hazir  zdmini  se- 
curity, under  penalty  of  being  com- 
mitted to  close  custody  until  such 
security  be  given,  or  the  decree  of 
the  Court  be  complied  with,  or  until 
an  attachment  of  property  shall  have 
taken  place,  to  secure  the  execution 
of  the  ultimate  judgment;  and  in  the 
latter  case,  by  Sec.  5.  of  the  same 
Regulation,  to  call  upon  the  defen- 
dant for  Mdl  zdmini  security,  in  such 
sum  as  may  appear  sufficient  to  make 
good  the  ultimate  judgment  of  the 
Court ;  and  in  de&ult  uereof,  within 
a  specified  time,  to  cause  the  attach- 
ment of  his  lands  and  effects  to  the 
amount  or  value  of  the  cause  of  ac- 
tion.   Datid  MvUic  Feridoon  Beglar 
V.  Arathoon  JBCarapitArathoon.  1 1th 
Aug.  1846.     2  Sev.  Cases,  209.— 
Reid. 


menoed;  it  was  held  that  such  suit 
was  not  cognizable  by  the  Principal 
Sudder  Ameen  of  the  Zillah  of  the 
Twenty-four  Pergunnahs  under  Sec. 
17.ofReg.III.  ofl793.»  Pidding^ 
tan  V.  Marding  and  others.  24th 
Nov.  1842.   2  Sev.  Cases,  97.— Reid. 


5.  Of  Registers, 

274.  A  deed  of  sale  having  been 
produced  before  a  Register  tor  the 
purpose  of  being  registered,  he,  after 
a  summary  inquiry,  ordered  the  sale 
to  be  set  aside:  this  order  was  de- 
clared to  be  ill^al,  the  case  not  hav- 
ing come  before  him  judicially.  Uo- 
dan  Singh  and  another  v.  Muneri 
Khan  and  others.  15th  Sept  1813. 
2  S.  D.  A.  Rep.  85. 


4.  Of  Principal  Sudder  Ameens. 

273.  Held,  that  it  is  not  competent 
to  the  Principal  Sudder  Ameen  to 
stay  the  execution  of  a  summary  de- 
cree, under  Reg.  VII.  of  1799,  pend- 
ing the  institution  of  a  regular  suit  in 
the  Civil  Court  to  set  aside  such  de- 
cree. Jagatchandra  Bhandopadfiya 
and  another  v.  Iswarchandra  Mus- 
tofee.  28th  Nov.  1839.  1  Sev. 
Cases,  99. — Reid. 

273  a.  Where  the  cause  of  action 
accrued  in  Calcutta,  and  the  defen- 
dant was  residing  within  the  limits  of 
the  town  at  the  time  the  suit  com- 


6.  Of  the  CouH  of  Wards. 

275.  Held,  that  under  the  Regula- 
tions  the  Court  of  Wards  does  not 
possess  more  extended  powers,  for  the 
realization  of  the  rents  of  estates 
placed  under  its  custody,  than  the 
owners  of  those  estates  would  enjoy 
were  they  themselves  competent  to 
the  management  of  them.  Rajah 
Manoory  Vencatarom  2jemindar  v. 
Anundarow.  Case  4.  of  1822.  1 
Mad.  Dec.  328. — Grant  &  Gowan. 

276.  The  relative  powers  of  the 
Court  of  Wards  and  a  manager  being 
limited  to  what  Zaminddrs  possess 
under  R^.  XXVIII.  of  1802,  the 
Court  considered  that  no  under-far- 
mer,  leaseholder,  or  tenant,  could  be 
ejected  or  deprived  of  his  tenure  until 
he  has  been  placed  in  custody  under 
the  provisions  of  CI.  6.  of  Sec  34.  of 
Reg.  XX VIII.  of  1802-    lb. 

277.  The  Court  of  Wards  on  re- 

f)ort  of  its  agent,  the  managing  Col- 
ector,  caused  part  of  its  ward's  estate 
to  be  sold  at  public  auction,  to  le?y 
means  to  satisfy* judgment  and  odier 
debts.  The  Court  of  Sudder  De- 
wanny  Adawlut  ruled  that  this  was 
within  the  discretion  of  the  Court  of 


1  Sec.  17.  of  Beg.  III.  of  1793  has  been 
repealed  by  Act  }CXII.  of  1843. 
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Wards,  under  Reg.  X.  of  1793,  and 
that  the  sale  could  not  be  disturbed 
on  grounds  applicable  to  other  public 
sales.  Nana  Kumar  Ray  v.  Rani 
Sari  Priya  and  others,  6th  Sept. 
1838.  5  S.  D.  A.  Rep.  233.  —  H. 
Shakespear  &  Walpole. 


^^^W^%^V%'^^^W%^k/\/W 


JURY. 


I.  Grand  Jury,  1. 

II.  Jury  of  Matrons. — See  Crimi- 
nal Law,  45  d. 


^^s^^^^%/N^tfs^s/%^%^^>'v%Mr 


I.  Grand  Jury. 


1.  The  High  Sheriff  of  Bombay 
must  return,  on  the  panel  of  grand 
jurors,  the  principal  innabitants  of  the 
island,  according  to  the  practice  of 
England,  as  well  as  of  that  established 
by  the  rules  of  the  Supreme  Court  at 
Calcutta,  and  he  must,  under  such 
circumstances,  exercise  his  best  dis- 
cretion as  to  who  are  principal  inha- 
bitants. 6th  June  1842.  Perry's 
If  otes.  No.  22. 


JUSTICES.  —  See    Action 
Suit,  1  etseq. 


AND 


^^^^>^^^^%^^^^^^^^p^^^ 


JUSTIFIABLE  HOMICIDE. 
See  Criminal  Law,  335  et  seq. 

JUSTIFICATION. 


I.  Of  BAiL.~See  Bail,  13  et  $eq. 

II.  Of  Slander  and  Libel. —  See 
Defamation,  pamm. 


KABIN  NAMEH.~SeeGiFT,78; 
Husband  &  Wife,  39, 40, 40a.  69. 


KABUL.-See  Gift,  71. 


KARAR  NAMEH.— See  Allow- 
ance, 1.  3. 


KARNAM. 

1.  The  office  of  JTamam  is  here- 
ditary and  cannot  be  transferred  by  a 
deed  of  ^ft,  as  a  Kamam  could  not 
confer  the  office  upon  another  with- 
out assuming  the  authority  of  the  pro- 
prietor of  the  districf  or  the  ruling 
power,  and  without  doing  an  injury 
to  his  posterity.  DiggaveUy  Parum^ 
mah  y.  Coontamookala  Surrauze, 
Case  1.  of  1819.  1  Mad.  Dec.  214. 
— Harris  &  Cherry. 


KARNI. — See  Dues  and  Duties, 

17. 


^^^^^^^^^N^fc^*%rfSi'^#S^>^b^* 


KATKINA.— See  Lease,  27. 


KATL-T-KAIM  MAKAM  BA- 
KHATAA. — See  Criminal  Law, 
49,50. 


^^^^^^^^^^\^^^^,^^^^^^^ 


KATL-I.KHATAA.  —  See  Crimi- 
nal  Law,  51. 


KATL-I-UMD.  —  See  Criminal 
Law,  357.  362. 


KAZI. 


I.  Generally,  1. 

II.  Powers  OP. — See  Arbitration, 

18;  Dubs  and  Duties,  13; 
Evidence,  114  e ;  Executor, 
109. 

III.  See  ZamIndar,  9. 


I.  Generally. 

1.  Where  A  and  JB  dbputed  the 
office  of  Kdzi  of  a  village,  A  claim- 
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ing  by  virtue  of  an  authority  dated 
upwards  of  oue  hundred  years  back, 
with  a  formal  award  ailerwards  con- 
firmed by  the  Subakddr,  followed  by 
an  acquittance  from^,  under  the  terms 
of  the  award,  and  a  subsequent  order 
from  the  Subahddr;  and  £,  claiming 
as  having  the  last  decision  of  the  na- 
tive government  in  his'favour.  There 
appeared  a  great  doubt  as  to  who  had 
been  the  officiating  Kdzi  during  the 
previous  twenty-five  years,  but  it  was 
established  that  A  was  in  possession 
the  year  preceding  our  acquisition  of 
the  territory.  It  was  held,  therefore, 
that  A  being  in  possession,  joined  to 
his  having  the  oldest  title,  had  the  • 
best  claim  to  the  office,  more  espe- 
cially as  the  officer  under  whose 
authority  B  claimed  had  given  a 
Sanad  equally  decisive  in  A'%  favour 
four  months  before,  and  in  one  month 
afterwards  two  in  favour  of  each 
party.  Qazee  Ulee  v.  Qazee  Ibrahim. 
29th  April  1822.  2  Borr.  250.— 
Babington. 

2.  Held,  that  a  civil  writ  for  da- 
mages is  the  only  means  by  which  a 
K&zi,  under  Reg.  III.  of  1808,  can 
exclude  others  from  performing  the 
duties  of  his  office.  Anon.  27th 
April  1837.  Camp.  Reg.  189,  n. 
(Fouj.  Ad.) 

KHALI9AH. 

1.  The  decision  of  the  KkdlisaJi 
was  held  to  be  a  judicial  sentence 
within  the  express  terms  of  Sec.  16. 
of  Reg.  III.  of  1793,  prohibiting  the 
Civil  Courts  from  entertaining  any 
cause,  which,  from  the  production  of 
a  former  decree  on  the  records  of  the 
Court,  shall  appear  to  have  been 
heard  and  determined  by  any  former 
Judge,  or  any  superintendent  of  a 
Court  having  competent  jurisdiction. 
And  where  the  widow  of  a  Talooh^ 
ddr  had  been  dispossessed  of  her  late 
husband's  estate  by  a  person  under  a 
Perwdneh  of  the  Naib  Nazim  of 
Bengal,  and  sued  him  for  possession 
of  the  Talook,  under  an  executed  de- 
cree in  her  favour,  passed  by  the  Cal- 


cutta Dewanny  Adawlut  in  1785,  it 
appearing  that  a  prior  claim  which 
she  had  preferred  before  the  Khdlisah 
in  1773  was  dismissed  on  trial  of  the 
merits,  the  judgment  of  1785  was 
pronounced  to  be  ill^al,  and  her 
claim  was  dismissed  accordingly. 
Hurryhur  Chowdry  and  another  v. 
Rungoo  Beebee.  21st  Aug.  1810. 
1  S.  D.  A.  Rep.  307.— Harington  & 
Fombelle. 

KHAS. — See  Assessment,  5. 


KHATAA.  — See  Criminal  Law, 
403.407. 


KHATIB.— SeeKHOTBAH,  1. 


KHELARI.— See  Contract,  17. 


KHOTBAH. 

1.  Any  Khadby  in  any  village  or 
town,  may  pei*form  prayers  on  Fri- 
day, and  read  the  KhoibaJi  in  a  Ma^ 
jidj  or  house,  or  in  any  other  place 
which  may  be  selected  by  common 
consent ;  nor  has  the  Khutib  appoint- 
ed by  the  Sultan,  or  his  representa- 
tive, any  power  whatever  to  hinder 
or  forbid  him  from  reading  the  Kkat" 
bah.  Saiar  Mohurwmud  v.  Cazee 
Mohummud  IsmaeeL  Case  1.  of 
1814. — Scott,  Greenway,  &  Stratton. 


9^t^t^t^^t^t^t^t^i^»^^^^^^r^^ 


KHOTI. 


1.  Where  a  claim  for  the  Khoti  of 
a  village  had  been  regularly  decided 
by  a  Panchdyit,  and  confirmed  by 
the  officer  of  the  native  government 
then  existing,  and  followed  by  poa- 
session,  it  was  declared  to  be  good, 
and  maintainable  against  a  subse- 
quent reversal  by  the  same  authority 
without  good  reason  assigned.  Bal 
Seth  Hur  Seth  Mahadeeh  Y.Luk- 
shumun  Kurundeehur.  21st  Jan. 
1822.    2  Borr.  189.— Romer. 
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2.  A  claimed  the  Klioti  of  d  cer- 
tain village  which  had  been  possess- 
ed by  B  for  a  period  exceeding  the 
limitation  of  twelve  years ;  but  on  A 
establishing  his  right  he  was  re-in- 
stated, the  facts  adduced  being  suffi- 
cient)  in  the  Court's  opinion,  to  sup- 
port an  action  under  the  provisions 
of  Reg.  III.  of  1814,1  whilst  B  had 
not  rebutted  A's  plea  of  unjust  acqui- 
sition, by  any  document  m  support 
of  his  own  title,  or  by  satisiactoiy  evi- 
dence to  prove  uninterrupted  posses- 
sion for  more  than  sixty  years.  Bti- 
heerqjee  Bhilare  v.  Sahajee  Bhilare, 
27th  April  1822.  2  Borr.  222.— 
Babington. 

3.  In  a  contested  claim  for  the 
Khoti  of  a  village,  the  Zillah  Court 
decided  in  favour  of  the  party  exhi- 
biting the  oldest  document ;  but  this 
was  declared  to  be  an  erroneous  prin- 
ciple by  the  Sudder  Court,  which 
held,  that  however  the  native  govern- 
ment might  have  been  inconsistent, 
it  was  competent,  and  the  latest  de- 
cision was  the  binding  one.  In  this 
case  the  evidence  proved  that  each 
party  had  at  various  times  possessed 
the  office ;  and  there  being  no  proofs 
of  the  authenticity  of  the  various 
Sanads  produced,  there  were  no 
grounds  for  a  decision,  and  no  re- 
source but  to  leave  the  cause  of  dis- 

fmte  as  it  existed  when  brought  into 
itigation,  viz.  in  the  hands  of  the 
latest  possessor.  Naro  Jugqunath 
Gvdhre  v.  Madhow  Rao  Muebut 
Rao.  9th  Dec.  1822.  2  Borr.  432. 
— Barnard. 

4.  Where,  in  a  disputed  claim  for 
the  Khoti  of  a  village,  possession  was 
not  proved  for  a  series  of  years  by 
either  party,  and  no  prescriptive  right 
appeared  to  exists  and  although, 
amongst  a  large  mass  oi  Sanads  and 
orders  of  the  late  Government,  not 
one  was  actually  proved,  the  Court 
decided  in  favour  of  the  party  hold- 
ing the  most  authentic  decision, 
which  appeared  to  be  the  act  of  an 
indiiferent,  and,  it  was  to  be  supposed. 


<  Rescinded  by  Reg.  I.  of  1827. 


an  impartial  authority,  no  attention 
being  paid  to  the  antiquity  or  recent- 
ness  of  the  various  documents  exhi- 
bited by  the  parties.  Oopal  Bhik  v. 
Oungaram.  20th  Dec.  1823.  2 
Borr.  585. — Romer,  Sutherland,  & 
Ironside. 

5.  A  sued  B  for  the  recovery  of 
the  Government  revenue  derived 
from  certain  Khoti  lands  seized  upon 
by  B,  It  being  proved  that  the 
office  had  descended  to  ^  by  right  of 
inheritance  from  his  ancestors,  and 
that  B  had  no  hereditary  clakn  be- 
yond having  been  placed  in  the 
Khoti  by  the  Sirkdr  during  A's  ab- 
sence, judgment  was  given  in  A'b 
favour.  Apajee  Narayun  Tere  Dei- 
saee  v.  Naro  Trimhuh  Joovekur. 
6th  Feb.  1824.  2  Borr.  543.— Ro- 
mer,  Sutherland,  &  Ironside. 

6.  Where  certain  persons  had  pos- 
sessed themselves  of  lands,  and 
brought  them  into  cultivation,  which 
lands  were  afterwards  claimed  by 
another  pei'son  as  hereditary  Khoti  of 
the  village,  he  having  been  absent  at 
the  time  they  were  taken  possession 
of  and  cultivated ;  it  was  held  by  the 
Muamlutddr  and  the  Collector  that 
they  could  not  be  ousted  as  long  as 
they  paid  the  dues  to  the  Khoti ;  but 
these  decisions  were  reversed  on  ap- 
peal, and  it  was  held  that  the  right  of 
the  Khoti  could  not  be  invalidated, 
and  that  he  was  entitled  to  posses- 
sion of  the  lands  in  question,  liable, 
however,  for  any  just  claims  for  out- 
lay incurred  by  those  who  had 
brought  the  land  into  cultivation,  for 
which  they  might  not  have  been  re- 
imbursed by  the  receipts,  and  which, 
if  not  privately  adjusted,  might  form 
the  cause  of  another  action :  it  was 
also  decided  that  the  Khoti  could  not 
claim  any  arrears.  JBCunmuntrao 
Junardhun  v.  SuUowdin  and  another, 
30th  Jan.  1839.  Sel.  Rep.  144.— 
Pyne,  Greenhill,  &  Le  Geyt, 

KILLING  SORCERERS  AND 
WITCHES.  See  Criminal  Law, 
362  et  seq. 
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KIRAH.  —  See  Criminal  Law, 

113. 


^>^#^^*ww^»N*^^*N^M^^^*• 


KISAS.— See  Criminal  Law,  285. 
357.370^^^7.  429.  437. 

KISTBANDl 

1.  A  Kitthandi  interchanged  be* 
tween  the  plaifttiffand  defendant  after 
a  decree  had  been  made,  which  Kitt- 
handi (though  not  actually  signed  in 
the  presence  of  the  Judge)  ha^  been 
fullj  acknowledged  by  both  parties 
as  having  been  really  executed  and 
accepted,  and  the  terms  of  it  being, 
that  if  the  Kists  were  not  duly  paid 
the  Kisthandi  should  be  enforcea  as 
the  decree  of  the  Court,  was  held 
virtually  to  supersede  the  decree,  and 
ordered  to  be  carried  into  effect  ac- 
cording to  Sec.  10.  of  Reg.  IT.of  1806. 
Khwaja  Nicu*  Marcar  Pogose  v. 
Nahhuhwar  Dm  and  others,  15th 
April  1836.  1  Sev.  Cases,  81.— 
Rattray,  Braddon,  Harwell,  &  D.  C. 
Smyth. 

2.  A  written  instrument,  or  Kist- 
bandiy  for  securing  the  payment  of 
the  Kist  by  monthly  instalments, 
though  usual  and  advisable,  is  not  ne- 
cessary to  entitle  the  Government  to 
enforce  such  payment,  if  the  revenue 
be  a  fixed  monthly  Kist,  or  instal- 
ment Kirt  Chunder  Roy  and  other's 
V.  The  Oovemment.  15th  Feb. 
1837.— 1  Moore  Ind.  App.  383. 

3.  The  appellant  sued  to  recover  a 
sum  of  money  due  on  a  Kisthandi 
executed  by  the  respondent's  father 
on  the  consolidation  of  the  amount  of 
several  bonds.  On  his  death,  and  on 
account  of  the  minority  of  his  son, 
his  estate  came  under  the  Court  of 
Wards,  when,  on  adjustment  of  the 
debts  due  by  the  estate,  and  produc- 
tion of  the  Kisthandi  before  tne  Col- 
lector, the  Sarharahhdr  of  the  re- 
spondent, admitting  the  justness  of  the 
appellant's  claim,  signed  the  Kist- 
handi  (in  recognition  of  its  genuine- 
ness), which  was  then  duly  registered 
for  payment;  but,  in  defendmg  the 


suit,  pleaded  laches  incurred  by  the 
plaintiff,  and  his  own  irresponsibility. 
The  Zillah  Judge,  who  tried  the  case 
on  its  transfer  to  his  Court  under 
Reg.  IIL  of  1833,  dismissed  it;  but 
on  appeal  to  the  Sudder  Dewanny 
Adawiut  it  was  remanded  for  further 
investigation.  The  Zillah  Judge  re- 
tried the  suit,  on  recourse  to  the  pro- 
visions of  R^.  YL  of  1832,  and  ad- 
hered to  his  former  decision  of  dis- 
missal. This  decision,  on  appeal,  was 
reversed  by  the  Sudder  Dewanny 
Adawiut,  on  the  ground  of  the  vali- 
dity of  the  claim  of  the  appellant 
against  the  estate  of  the  deceased, 
tested  as  it  was  by  the  signature  of 
the  Sarharahkdr  at  the  time  of  the 
production  of  the  Kisthandi  for  pay- 
ment. Darpnarain  Ray  v.  Ja^- 
mohan  Moonshee  and  another.  ISth 
Feb.  1838.  2  Sev.  Cases,  119.— 
Rattray  &  Braddon. 


^»/V^V»^^<^N^\^\/\^>^^N^i^ 


KOOL  GUR.— See  Priest,  1,  2. 


KOOLACHAR.  —  See  Ihheri- 

TANCE,   199. 


KOWL. 

1.  Komls  solicited  by  a  stranger, 
not  being  an  inhabitant  of  the  village, 
are  not  renewable  without  the  consent 
of  the  Zaminddr.  Bhavanarraw 
and  others  v.  Letchmadarmmmah  (md 
another.  Case  2  of  1822.  1  Mad. 
Dec.  317. — Harris  &  Growan. 


KRITRIMA.— See  Adoption,;w#- 
sim;  Inheritance,  21.  24. 


KUL  GUR.— See  Priest,  1, 2. 


KULKARNI.— See  Mortgage, 

101. 
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KURHWA. —  See  Conductor  of 
Pilgrims^  1. 


KURNUM.—See  Karnam,!. 


KUTKUNEH.-See  Leasb,  27. 


KUTL-I-KAIM-MAKAM  BA- 
KHATAA.— See  Criminal  Law, 
49,50. 

KUTLJ-KHATAA.-See  Crimi- 
nal Law,  51. 

LADAVI. — See  Relinquishment, 

3. 


LAKHIRAJ. — See  LanoTbnures, 

1  et  seq. 


^  'i^N*  X.'^*  X^W 


LAND,  ASSESSMENT  OF. 
AssBs  SM  EVT,pamm, 


— s 


&ee 


LAND,  LEASE  OR— See  Lease, 

passim. 


-^    ■V.-V/-0'>^S/% 


LAND,   RESUMPTION   OF. 

See  Resumption,  passim. 


J%^^/^^  -  '  ^\^\/'s.~\r^.-^  -wx/%rN^ 


LAND  TENURES. 


L  Lakhiraj. 

1.  Oenerally^  1. 

2.  Altamghdy  8. 

'  3.  Birmooter,  10. 

4.  DeoTvuttuvy  12. 

5.  Fouj  Serdnjdm,  15. 

6.  Invalid  Jdgiry  16. 

7.  Jdgir,  17. 

S.  Maddadri  Madsh,  19. 
9.  Mdniyam,QO. 
10.  Sheowuttur,  22. 
Vol.  I. 


IL  MalouzarI. 

1.  Bandi  Jama,Q2a. 

2.  Birt  Ijdrahy  23. 

3.  Muhaddamiy  24. 

4.  Mukarrariy  25. 

5.  Pofni,  27. 

6.  TaZoo/i,  33. 

7.  ZamiWaH,  45. 


I.  Lakhiraj. 
1.  Generally,^ 

1.  A  claim  by  the  appellant  on  the 
respondents  to  recover  certain  lands, 
and  hold  them  as  Lakhiraj^  such 
lands  having  been  wanted  to  his  fa 
ther  as  Birty  or  charity  lands,  was 
dismissed  on  proof  that  the  lands, 
though  once  Ldkhirdj,  had  been  re- 
sumed and  included  in  the  assessment 
of  a  Pergunnah  purchased  by  the  re- 
spondents. Beiragee  Punda  v.  Oo- 
pee  Mohun  Thakoor.  3d  Feb.  1806. 
1  S.  D.  A.  Rep.  123.— Harington  & 
Fombelle. 

2.  A  claimed  a  moiety  of  a  Ld- 
khirdj  village,  as  one  of  the  heirs  of 
the  original  grantee,  the  whole  being 
then  in  the  possession  of  the  other 
heirs.  Held,  that  as  the  other  heirs 
only  held  by  a  life  tenure,  tacitly  con- 
firmed by  the  omission  of  the  Collec- 
tor to  resume  the  lands  for  the  space 
of  two  years ;  and  moreover  that  it 
nowhere  appeared  in  evidence  that 
the  original  grantee  possessed  more 
than  a  life  interest;  A'b  claim 
as  one  of  the  heirs  was  not  main- 
tainable. Anon,  Case  2  of  1810. 
1  Mad.  Dec.  32.— Scott  &  Green- 
way. 

3.  Semble,  Lands  exempted  from 


I  XdAAirq;  grants  were  made  for  past  ser- 
vices, or  the  performance  of  existing  duties, 
as  a  provision  for  great  officers  of  state,  or 
members  of  families  of  high  rank ;  for  cha- 
ritable pr  religious  endowments ;  for  the 
support  of  temples,  mosques^  teachers, 
priests,  &c.  In  the  cases  placed  under  this 
head,  generally,  it  does  not  appear  on  what 
footing  the  lands  were  grantea,  they  being 
only  mentioned  as  Ldkhir^j* 
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revenue  revert  to  Government  on  the  I  back  of  the  title-deeds,  held  to  be 
decease  of  the  person  or  persons  to  a  valid  tenure,  exempt  from  assess- 
whom  the  grant  may  be  made,  it 


being  merely  a  life  tenure.    lb. 

4.  A  grant  of  a  village  from  the 
Nawdb  to  a  certain  person,  exempt 
from  revenue,  being  proved  on  evi- 
dence to  descend  to  the  disciples  of 
the  original  grantee,  and  not  to  his 
relatives,  was  adjudged  by  the  Zillah 
Court  to  the  disciple  in  possession, 
against  a  claimant  by  hereditary  right. 
The  Provincial  Court  held,  that  as 
the  village  had  been  granted  to  the 
original  incumbent  only  on  a  life  te- 
nure, it  should  be  resumed    under 
Reg.  XXXI.  of  1802 ;  but  on  appeal 
to  the  Sudder  Adawlut,  it  appearing 
that  the  claim  of  the  heir  had  been 
altogether  disallowed  by  the  Lower 
Courts,  and  that  the  Government  had 
never  claimed  aeainst  the  party  in 
possession  of  the  village,  the  judgment 
of  the  Provincial  Court  was  set  aside, 
leaving  the  actual  possessor  in  occupa- 
tion of  the  village,  and  not  inquiring 
into  his  right  to  hold  and  continue  such 
possession, no  act  having  been  done  by 
the  supposed  rightful  owner  to  divest 
his  possession  and  assert   his  title. 
Eatigad   Shah    v.  Budde    Meean. 
Case  4  of  1810.    1  Mad.  Dec.  37. 
— Scott  &  Greenway. 

5.  A  suit  by  a  Zaminddr  for  the 
rent  of  certain  lands  held  by  the  de- 
fendant on  a  Ldkhirdj  tenure  was 
dismissed  as  irregular,  under  Sections 
7.  &  12.  of  Reg.  XIX.  of  1793,  the 
extent  of  the  land  claimed  exceeding 
one  hundred  Bighds ;  and  the  plain- 
tiff was  left  to  bring  a  new  suit  for 
any  land,  less  than  one  hundred  J?i- 
ghdsy  alienated  from  the  revenue  as- 
sessment at  any  one  time  since  the 
Company's  accession  to  the  Dewanny. 
Shamchund  Baboo  and  another  v. 
Majender  Mokerjea.  26th  Dec. 
1811,  1  S.  D.  A.  Rep.  363.— Ha- 
rington  &  Fombelle. 

6.  Lands  claimed  as  Ldkhirdj 
under  title-deeds  registered  in  the 
Ba;zi  Zamin  Dqftar,  but  differing 
from  the  records  of  that  office  with 
respect  to  the  lands  specified  on  the 


ment,  so  far  only  as  the  title-deeds 
correspond  with  the  records  of  the 
Bazi  Zamin  Daftar.  Mt,  Nurd- 
Jtoonnmr  Beebee  v.  Itam  Lochm 
Sing  and  others,  2l8t  June  1813. 
2  S.  D.  A.  Rep.  66.— H.  Colebrooke 
&  Fombelle. 

7.  A  grant  from  the  British  Go- 
vernment, confirming  and  releasing 
an  alleged  pre-existing  Ldkhirdj  te- 
nure, is  of  no  virtue  against  the  gran- 
tor, if  obtained  by  the  grantee  bj 
fraud  and  misrepreseqtation.  Bdjd 
Sarup  Jit  Singh  v.  The  CoUector  of 
BundeUthand.  15th  March  1830. 
5  S.  D.  A.  Rep.  19.— TumbulL 


2.  Altamgfid. 

8.  It  was  held  that  an  Altamghd 
rent-free  tenure,  confirmed  by  the 
former  Lieutenant-Governor  of  the 
ceded  provinces,  is  not  resnmable.^ 
Raja  Putnee  Mull  v.  The  CoUector 


I  Two  petitions  were  sabseqnentijr  pi^ 
sented  for  a  reriew  of  judgment  in  this  cue, 
agreeably  to  the  instructions  of  the  Super- 
intendent of  law-suits ;  the  first  on  the 
ground  that  Mr.  H.  Wellesley,  the  Liente- 
nant-Governor,  had  not  the  power  to  con- 
firm any  rent-free  tenure,  hut  this  petition 
was  rejected  by  the  second  and  fifth  Judges 
(Smith  and  Martin).  In  ^e  interim  Beg. 
XIV.  of  1825  was  enacted,  to  declare  Uistno 
grants  to  hold  land  free  of  assessment  should 
be  held  valid,  and  to  provide  retrospectiTely 
that  any  decision  passed  in  opposition 
thereto  might  be  reviewed  without  refe- 
rence to  limitation  of  time,  and  thai  the 
application  for  review  in  such  cases  should 
he  decided  by  a  majority  of  the  Judges  of 
the  Court  Under  these  rules  another  pe- 
tition for  review  was  presented  on  behalf  of 
the  Government,  but  this  also  was  finally 
rejected  (on  the  29th  April  1826)  by  the  two 
Judges  above  named,  joined  by  the  Chief 
Judge  (Leycester) ;  it  appearing  that  Put- 
nee MuJl  had  held  possession  of  the  disputed 
lands  as  a  rent-free  tenure  under  a  Sanad 
from  the  Nuwab  Uaofoo  Dowlah,  from  the 
year  1204  F.  S.  up  to  the  period  of  ^c 
Companv's  accession,  and  that  consequentir 
the  merits  of  the  case  could  not  be  afi^cted 
bv  the  question  whether  the  Lientenant- 
Grovernor  was  or  was  not  competent  to  make 
or  confirm  a  grant — Macn. 
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of  Allahabad.  14th  Feb.  1824.  3 
i.  D.  A.  Rep.  304.— C.  Smith  &  Ah- 
muty. 

0.  Held;  that  Altamghd  lands  are 
inheritable  property,  and  ordered  that 
they  should  be  divided  among  th|3 
heirs  of  the  original  proprietor,^  their 
opponents  claiming  under  a  deed  of 
gin  alleged  to  ha?e  been  executed 
in  their  favour  by  a  person  on  whom 
the  Patna  Provincial  Council  had 
made  a  grant  of  the  AUamghd  lands 
de  novOf  and  in  whose  favour  a  decree 
to  hold  them  had  been  passed  by  the 
same  authority ;  it  appearing  that  the 
Persian  decree  (wnich  the  Sudder 
Dewanny  Adawlut  considered  them- 
selves bound  to  follow)  awarded  to 
the  donor  possession  as  manager  only 
for  the  ancestor,  and  as  no  grant  for 
lands  whose  produce  exce^ed  Rs. 
1000  per  annum  could  be  valid  with- 
out tne  sanction  of  the  Supreme 
Council;  which  had  not  been  obtained 
in  this  instance.'  Omar  Khan  v. 
Aboo  Moohummud  Khan  and 
others.  13th  Jan.  1823.  3  S.  D.  A. 
Rep.  179.— Dorin. 


'  AUamgh&  grants  are  made  for  personal 
purpoaes.  To  such  an  estate,  on  the  death 
of  tne  grantee,  the  sharers  and  residuaries 
succeed  to  their  legad  portions  according  to 
the  law  of  Inheritance.  Macn.  IVinc.  b£  L. 
329.  Case  3. 

^  The  above  suit  originated  in  the  cele- 
brated Patna  cause,  which  was  instituted 
in  the  year  1777,  an  account  of  which  is 
thus  given  by  the  historian  of  British 
India  : — "  A  person  of  some  distinction 
and  pro|>erty,  a  native  Moohummudui, 
died,  leaving  a  widow  and  a  nephew,  who 
for  some  tune  had  lived  witii  him  in 
the  q>parent  capacity  of  his  heir  and  adopt- 
ed son.  The  widow  claimed  the  whole  of 
the  propertv,on  the  strength  of  a  will  which 
she  affirmed  the  husband  had  made  in  her 
favour.  The  nephew,  who  disputed  the  will, 
both  on  the  suspicion  of  forgery  and  on  the 
fact  of  the  mental  imbecility  of  his  uncle 
for  some  time  previous  to  his  death,  claimed 
in  like  manner  the  whole  of  the  estate  as 
adopted  son  and  heir  of  the  deceased.  For 
investigation  of  the  causes,  the  decision  of 
which  depended  upon  the  principles  of  the 
Mussulman  Law,  the  Provincial  Courts  were 
assisted  by  native  lawyers,  by  whose  opinion 
in  matters  of  law  it  was  their  duty  to  be 
guided.    In  the  present  instance  the  Council 


9  a.  The  term  Altamghd,  or  Al- 
tamghA-Inadrnj  in  a  royal  grant,  does 
not  of  itself  convey  an  absolute  pro- 
prietaiT  right  to  the  grantee,  where, 
from  the  general  tenure  of  the  grant, 
it  is  to  Inb  inferred  that  a  Wahfy  or 
endowment  to  religious  and  chari- 
table uses,  wa^  intended ;  and  property 
so  endowed  cannot  be  alienated  by 
the  grantee  or  his  representatives. 
Jenmn  Doss  Sahoo  vT  ahah  Kvbeer- 
oodrdeen.  9th  Dec.  1840.  2  Moore 
Ind.  App.  390. 


3.  Birmooter. 

10.  A  Brnnooter  tenure,  free  from 
assessment,  having  been  erroneously 
included  in  the  assets  of  an  estate 
sold  by  auction  for  arrears  of  public 
revenue,  is  recoverable  from  the  pub- 
lic purchaser  at  the  suit  of  the  pro- 
prietor. Ramdoolal  Misser  v.  Mud- 
dun  Mohun  BhutUicharya  and  others. 
17th  April  1815.  2  8.  D.  A.  Rep. 
143. — Harin^n  &  Rees. 

11.  ^  sued  to  recover  lands  as  his 
rent-free  Birmooter  tenure  from  B, 


of  Patna  deputed  a  Cazee  and  two  Muftees, 
by  a  precept  o(  Perwana  in  the  Persian 
language,  directing  them  to  take  an  account 
of  tibe  estate  and  effects  of  the  deceased,  and 
secure  them  against  embezzlement ;  to  in- 
quire into  the  claims  of  the  parties ;  to  fol- 
low strictly  the  rules  of  Moohummudan 
law ;  and  report  to  the  Council  their  pro- 
ceedings. On  the  20th  of  January  tiie 
Cazee  and  Muftees  having  finished  the  in- 
quiry, delivered  their  report,  in  which,  after  a 
statement  of  the  evidence  adduced,  they  de- 
clare their  opinion  that  neither  the  widow 
nor  the  nephew  had  established  their  claims, 
and  that  tne  inheritance  should  be  divided 
according  to  the  principles  provided  by  the 
Moohummudan  law  for  those  cases  in  which  a 
man  dies  without  children  and  without  a  will  : 
in  other  words,  that  it  should  be  divided  into 
four  shares,  of  which  one  should  be  given  to 
the  widow,  and  three  to  the  brother  of  the  de- 
ceased, who  was  next  of  kin,  and  fiUher  of  the 
nephew  who  claimed  as  adopted  son.  Upon 
a  reviisw  of  the  proceedings  of  tiie  Native 
Judges,  and  a  hearing  of  the  parties,  the 
Provincial  Council  confirmed  the  decree, 
and  ordered  the  decision  of  the  inheritance 
to  be  carried  into  effect,  &c."  See  Mill's 
History  of  British  India^  vol.  2.  p.  569.  4to. 
edition. — Macn. 
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who  had  illegally  ejected  him.  B 
pleaded  that  the  lands  were  part  of 
his  assessed  estate  purchased  at  an 
auction ;  hut  A  obtained  a  decree  in 
his  favour,  although  he  had  no  title- 
deeds,  and  the  village  was  noientioned 
in  the  auction  list  on  the  report  of 
the  Collector,  who  reported,  after  in- 
quiry, that  the  disputed  lands  were 
the  long-enjoyed  ancestral  Birmooter 
of  A.  Ram  Ratan  Ray  v.  Samhku 
Chandra  Majmuadar  and  otfiers, 
2d  Aug.  1832.  5  S.  D.  A.  Rep.  221. 
— Ross  &  Walpole. 


4.  Deonmttur, 

12.  Where  a  Zaminddr  claimed 
rent  of  lands,  alleged  by  the  tenants 
to  be  rent  free,  and  held  by  them  as 
Deowuttur  lands,  the  rent  of  part  of 
them  was  found  to  be  due  to  the  Zor 
minddvy  and  was  adjudged  accord- 
ingly ;  but  his  claim  to  the  remainder 
was  rejected,  as,  though  there  was  no 
proof  of  any  right  under  a  competent 
grant  to  hold  the  lands  in  question 
exempt  from  assessment,  vet,  by  Sec. 
7.  &  11.  of  Reg.  XIX.  of  17a3,  Ldr 
khirdj  tenures  exceeding  one  hun- 
dred Bighds,  and  held  exempt  from 
assessment,  though  under  incompe- 
tent grants  before  the  1st  of  Dec.  1790, 
belong  to  Government,  and  can  be  re- 
covered, not  at  the  suit  of  the  2jamin'' 
ddr,  but  of  the  Collector  on  the  part 
of  Government.  Radhakisken  Rai 
and  others  v.  Rammohun  Rau  17th 
March  1806.  1  S.  D.  A.  Rep.  130. 
— H.  Colebrooke  &  Harington. 

13.  On  a  claim  by  the  Collectors 
of  Moorshedabad,  on  the  part  of  Go- 
vernment, for  the  right  of  assessing 
certain  lands  held  exempt  from  re- 
venue as  Deormittury  part  of  them 
was  adjudged  to  be  assessable,  as  held 
under  incompetent  grants,  and  the 
remainder  considered  to  be  legally 
Ldkhirdj,  as  having  been  granted 
before  the  Company's  acquisition  of 
the  Dewanny.  Collector  of  Moor- 
shedabad V.  Bishennath  Rai.  16th 
Jan.  1807.  1 S.  D.  A.  Rep.  174.— 
H.  Colebrooke  &  Fombelle. 


14.  In  1805  A  obtained  a  decree 
in  the  Zillah  Court  at  Hooghly  against 
Bf  the  auction  purchaser  of  part  of 
his  Zaminddrif  for  565  Bighas,  as 
part  of  4400,  his  ancestral  Beortuttur 
lands.  This  decree  was  confirmed 
by  the  Provincial  Court,  and  JB's 
special  appeal  to  the  Sudder  Dewan- 
ny Adawlut  was  withdrawn.  In 
1808  A  sued  C  (also  an  auction 
buyer  of  another  portion  of  his  Za- 
minddri),  for  325  Bigha^y  as  part  oi 
the  said  4400  Bighds.  A'%  claim 
was  dismissed  by  the  Zillah  Court  of 
the  twenty-four  Pergunnaks^  on  the 
ground  of  his  Ldkhirdj  tenure  not 
being  proved.  This  decision  was 
confirmed  by  the  Calcutta  Provin- 
cial Court,  and  A's  petition  of  special 
appeal  reiected  by  the  Sudder  Dewan- 
ny Adawlut  on  the  14th  March  1822. 
Subsequently  to  this,  A  brought  a 
third  action  in  the  Calcutta  Provincial 
Court  for  562  Bighds^  as  part  of  the 
same  total  oi  Deowuttur  lands,  against 
2>,  the  vendee  of  a  third  auction  po^ 
chaser  of  a  section  of  his  Zandnddrl, 
and  his  claim  was  dismissed  on  the 
ground  of  defect  of  proof  of  tenure, 
and  the  result  of  the  action  against 
C.  But  the  Sudder  Dewanny,  in 
appeal,  reversed  the  decision,  with  re- 
ference to  the  result  of  A'b  action 
against  B,  and  proof  of  claim ;  and 
suggested  a  review  of  the  order  of  the 
14th  March  1822,  which  (applica- 
tion having  been  made)  was  allowed 
on  the  30th  April  1827,  and  ultimate- 
ly judgment  was  passed  in  favour 
of  A  on  his  suit  against  C  Lea^e 
to  sue  for  mesne  profits  was  also 
granted.  Kali  Parshad  Ray  v.  H^ 
of  Khela  Ram  Mukhopadhya^  17th 
May  1832.  6  S.  D.  A.  Rep.  207.- 
Rattray  &  Walpole. 


5.  Fouj  Serdnjdm. 

15.  Where  lands  were  granted  by 
the  Government  in  Fouj  Serdnjdm, 
or  for  maintenance  of  troops,  the  Court 
held  the  tenure  to  be  for  military  ser- 
vice, and  that  the  lands  were  not  re- 
sumable  till  the  holder  refused  to  per- 
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form  any  service  that  might  be 
proved  by  the  Government  Collector 
to  be  obUgatory  in  lieu  of  the  re- 
venue. Sparrow  v.  Tanajee  Mao 
Raja  Sirhe.  6th  Dec.  1822.  2  Borr. 
458. 


6.  Invalid  Jdgir, 

16.  It  was  held,  that,  under  Sec.  2. 
of  Reg.  XLIII.  of  1795,  Govern- 
ment are  entitled,  on  the  death  of  the 
grantee,  to  revenue,  and  the  Zamin- 
ddr  to  AfdUkdneh  only,  from  lands  in 
Benares  assigned  in  grants  to  invalid 
native  officers  previous  to  the  forma- 
tion of  the  decennial  settlement.  Oo- 
vemment  v.  DkolaSingh  and  another. 
5th  Mar.  1828.  4S.  D.  A.  Rep.  304. 
—TumbuU. 


7.  Jdgir. 

17.  It  was  held  that  the  tenure  by 
Jdgir  is  neither  alienable  nor  heredi- 
tary ;  and  it  is  to  be  considered  as  a 
life  grant,  merely  so  far  as  respects 
the  exemption  from  public  assess- 
ment. Collector  ofBareiUy  v.Mar- 
tindeU.  31st  May  1816.  2  S.  D. 
A.  Rep.  188.  —  Harington  &  Fom- 
belle. 

18.  On  a  claim  by  the  grandson 
of  the  original  grantee  to  certain  rent- 
free  lands  and  a  money  allowance 
conferred  as  Jdgir  on  his  ancestor  by 
the  former  Rajas  of  Benares,  and 
confirmed  by  Messrs.  Hastings  and 
Fowke ;  it  was  held  that  the  land  te- 
nure should  endure  under  such  con- 
firmation, but  that  the  money  allow- 
ance should  be  discontinued,  no  men- 
tion of  its  being  hereditary  having 
been  made  in  the  original  srant. 
The  Collector  of  Benares  v.  muha 
Narain  Singh.  14th  July  1824.  3 
S.  D.  A.  Rep.  390.— Ahmuty  &  J. 
Shakespear. 

8.  Maddad-i'Madsh. 

19.  Certain  lands  in  the  Zillah 
Seharunpoor  were  claimed  to  be  held 
rent  iree,   in  virtue  of  two  Sanads 


granted  by  Madho  Rao  Scindia,  one 
of  which,  dated  29th  Zi-lKadahy  27th 
JuluSy  conferred  the  Mauza  in  ques- 
tion as  Maddadri-madsh  on  A  and 
other  Fakir$,  but  had  never  been  re- 
gistered ;  the  other,  dated  8th  Sha- 
bdn,  32d  Julus,  confirmed  the  grant 
of  the  Mauza  to  A,  Bj  and  other 
Fakirs^  and  Had  been  duly  registered, 
but  did  not  distinctly  specify  the  na- 
ture of  the  tenure  intended  to  be  con- 
ferred. The  Court  of  Sudder  De- 
wanny  Adawlut,  finding  that  the 
Mauza  in  question  was  registered 
in  the  quinquennial  register  as  a 
Maddad'imadsh  tenure,  conferred 
by  Madho  Rao  Scindia  on  A  and 
other  Fahirs  on  the  29th  Zi-lKadah, 
27th  Julus;  and  concurring  with 
their  law  officers  in  opinion  that 
the  intention  of  the  grantor  to  confer 
a  permanent  tenure  was  clearly  infer- 
rible from  the  words  '^  and  other  Fa- 
kirs,*' which  occurred  in  the  Sanad 
dated  in  the  year  32d  Julus,  and 
which  had  been  duly  registered ;  and 
adverting  to  the  fact  of  the  grantees 
and  their  descendants  having  enjoyed 
uninterrupted  possession  of  the  MatA- 
za  till  its  attachment  on  the  part  of 
Government ;  upheld  the  claim,  and 
decided  that  die  lands  were  not  liable 
to  resumption  and  assessment.  Sfiah 
UzeezooUah  v.  The  Collector  of 
Seharunpoor  on  the  part  of  Govern- 
ment. 9th  Aug.  1828.  4  S.  D.  A. 
Rep.  312.— Ross. 


9.  Mdniyam. 

20.  The  Zillah  Court  adjudged  the 
possession  to  a  Zaminddr  of  a  certain 
village,  a  portion  of  another  village, 
and  a  ganien;  but  on  an  appeal  oy 
the  defendant,  on  examination  of  the 
accounts  upon  which  the  permanent 
assessment  of  the  Zaminddri  was 
formed,  it  appeared  that  the  said  por- 
tion of  a  village  was  excluded,  being 
a  Mdniyam  held  by  the  appellant ; 
and  the  decree  of  the  Zillah  Court 
was  accordingly  amended,  and  the 
portion  of  the  village  adjudged  to  the 
appellant.     J.noii.  Case  12  of  1811. 
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1  Mad.  Dec.  60. — Scott,  Greaiway^ 
&  StrattoD. 

21.  Mdniyams  are  not  Stavaramy 
or  immoveably  fixed,  i.e,  real  pro- 
peity,  but  NibarUamy  or  that  which, 
at  a  specified  time,  is  giyen  to  a  per- 
son^bj  the  King  by  his  grant,  or  by 
a  subject  by  his  deed  of  gift.  Anon. 
Case  4  of  1816.  1  Mad.  Dec.  122. 
— Scott,  Greenway,  &  Ogilyie. 


10.  Sheonmttur, 

22.  Where  a  person  claimed  fi'om 
a  Talookddr  to  recover  possession  of 
certain  lands,  as  *having  been  granted 
to  the  claimant's  ancestor  exempt 
from  revenue,  under  the  designation 
of  SheoTVUttur,  the  lands  were  ad- 
judged, on  proof  of  grants  made  be- 
fore the  Dewanny,  with  the  exception, 
however,  of  fifteen  Bighdsy  the  grant 
for  which  was  subsequent  to  the  De- 
wanny, and  not  sanctioned  by  Go- 
vernment, and  which,  in  consequence, 
were  not  Ldkhirdj  property,  but 
liable  for  revenue.  Mekunt  Ram- 
pershaud  v.  Mehunt  Odaungir.  5th 
June  1807.  1  S.  D.  A.  Rep.  188.— 
H.  Colebrooke  &  Fombelle. 

11.  Malguzari.  ^ 
1.  BandiJama, 

22  a.  Where  an  action  was  brought 
to  recover  possession  of  some  land  held 
on  Bandi  Jama  tenure,  and  to  have 
the  assessment  on  it  reduced  to  the 
rate  paid  previous  to  the  survey, 
the  Assistant  Collector  (Andrews) 
acknowledged  the  existence  of  the 
tenure,  but  doubted  the  claimant's 
title,  as  he  had  not  produced  the 
grant  under  which  he  held  the  land ; 
and  being  of  opinion  that  the  tenure 
was  not  m  the  nature  of  fireeland,  and 
consequently  that  the  claim  should 
have  been  brought  forward  many 
years  before,  the  suit  was  thrown  out 
under  the  Statute  of  Limitations.  On 
appeal,  it  was  held  that  it  was  doubt- 
fnl  whether  the  tenure  oi  Bandi  Ja- 


ma conveyed  a  proprietary  right  or 
not:  if  it  did  not,  the  claim,  not  having 
been  preferred  within  twelve  years, 
would  fidl  under  the  Statute  of  Li- 
mitations..  But  independently  of  this 
question,  it  was  decided,  that,  as  the 
practical  application  of  the  measure- 
ment made  by  the  revenue  survey  had 
been  so  generally  taken  as  a  role  in 
the  Guzerat  Zillahs,  the  Court  saw 
no  reason  for  excepting  this  daim. 
Denaee  Muttonjee  Bheembhaee  v. 
Purskotum  Laldasg  Ju^eevun,  16th 
May  1832.  Sel.  Rep.  105.— Iron- 
side,  Barnard,  Baillie,  &  Hoiderson. 


2.  Birt  Ijdrah. 

23.  A  grant  made  to  a  person  un- 
der the  peculiar  title  Birt  Ijarak 
was  construed  to  convey  a  tenure  in- 
heritable by  the  heir  of  the  grantee, 
and  entitling  him  to  hold  the  lands 
at  the  Istimrdri  Jama  specified  in 
the  grant.  Collector  of  DuuLJfMf 
and  another  v.  Gorchund  Surma. 
23d  Jan.  1807.  1  8.  D.  A.  Rep. 
176.—H.  Colebrooke  &  Fombelle. 


3.  MukaddamL 

24.  The  Mukaddami  tenure  in 
Zillah  Bhaugulpore  was  adjudged  to 
be  separable,  as  a  proprietary  estate 
(under  Sees.  4.  and  5.  of  Reg.  Vlll. 
of  1793),  from  the  Chaudharai  to 
which  it  had  been  theretofore  an- 
nexed. Runglal  Chomdkry  v.  Bar 
manathDass.^  24th  June  1814.  2 
S.  D.  A.  Rep.  114. 


1  In  this  case  the  Court  found,  from  CTi- 
dence  adduced  in  anotiier  eaoae,  decided  hj 
the  Moorshedabad  Provincial  Court,  between 
a  Chaudhari  and  a  Mukaddam  in  the  same 
Pergunnah  (in  which  a  decree  was  pasMd 
in  favour  of  the  defendant,  he  having  par- 
chased  his  Mukaddami  tenure  from  the 
former  Mdlik),  that  the  MuJuiddamt  of  the 
MauzaSt  in  the  greater  number  of  the  Per- 
gunnahs  of  Bhaugulpore,  are  entitled  to  all 
the  privileges  of  Mdliig  in  the  other  Zil- 
lahs of  Behar ;  that  their  possessions  are 
hereditary ;  that  they  do  notboU  their  landi 
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4.  Muharrari. 

25.  It  was  held  that  no  other  than 
the  original  Mukarrariddr,  or  his 
assignees,  can  claim  to  share  in  the 
benefit  of  Mukarrari  tenures  granted 
by  Mr.  Law  in  Zillah  Behar,  co- 
sharership  in  the  Milkiyat  originally 
not  conferring  any  title.  JDeodutt 
Mai  and  others  v.  Oodrvunt  Hai  and 
others.  27th  Feb.  1827.  4S.  D.A. 
Rep.  226. — Leycester  &;  Dorin. 

26.  It  was  held  that  a  Muharrari 
tenure,  confirmed  at  the  decennial  set- 
tlement by  Oovemment,  when  all  the 


under  Pottos  from  any  Zannnddr  or  Chau- 
dhari;  and  that  their  Mttkaddami  tenures 
faa^e  existed  from  time  immemorial  in 
common  with  the  Chaudhardi,  and  are 
equally  hereditable  and  transferable;  that 
the  Mukaddams,  moreover,  exercise  a  full 
right  of  property  in  selling  the  lands  of 
their  Mttkaddami  villages  by  regular  bills 
of  sale,  which,  in  several  instances,  have 
been  attested  by  the  Chaudhari^  and  which 
bills  expressly  declare  the  proprietary  right 
of  the  seller  to  be  transferrea  to  the  pur- 
chaser ;  that  the  interest  of  the  Mukaddam 
appears  to  be  greater  than  that  of  the  Chau- 
dhari.  It  appeared  also,  from  the  evidence 
of  several  witnesses,  that  for  some  years  an- 
tecedent te  the  permanent  settlement,  when 
the  lands  were  let  in  farm,  or  held  Khds  by 
the  officers  of  Government,  the  usual  Md- 
Hkdneh  allowance  of  10  per  cent  was  equally 
divided  between  the  Mukaddam  and  Chaur 
dharL  It  further  appeared  that  the  Mu- 
kaddam receives  from  the  Byots  of  the  pro- 
duce appropriated  for  the  maintenance  of 
those  officers,  both  in  kind  and  in  money,  a 
share  greater  than  that  of  the  Chaudhari,  in 
the  proportion  of  four  to  one,  and  that  this 
allowance  is  also  termed  Mdlikdneh,  and 
is  the  portion  of  gross  produce  from  time 
immemorial  allotted  to  the  proprietor  or 
officer  called  Mukaddam^  who  is  also  styled 
the  Mdlik  Mukaddam, 

For  more  detailed  information  of  the 
grounds  on  which  the  judgment  was  given 
in  the  above  case  of  Runglal  Chowdhry  v. 
Samanath  Dass,  and  especially  for  the  ne- 
cessary distinction  between  the  Mdlik  Mu- 
kaddams of  Zillah  Bhaug^lpore  and  other 
parts  of  the  province  of  Behar,  and  the 
Mandal  Mukaddams  of  Bengal  (who  are 
only  the  chief  Ryots  of  their  respective  vil- 
lages), see  Minute  of  the  Chief  Judge  (Ha- 
rington),  containing  his  opinion  in  the  case 
alluded  to,  and  printed  in  the  Third  Voliune 
of  his  Analysb  of  the  Laws  and  Regulations, 
391— 395,l8t  Edit 


circumstances  connected  with  the  ori- 
ginal grant  were  known^  cannot  be 
resum^  on  the  ground  of  want  of 
authority  in  the  original  grantor  afler 
an  interval  of  twenty-eight  years, 
during  which  time  the  rent  had  been 
paid  at  an  invariable  rate.  Baboo 
Byjnath  Sahoo  v.  Government.  29th 
Nov.  1827.  4  S.  D.  A.  Rep.  275.— 
Ross. 


6.  Patni. 

27.  The  right  of  landholders  of 
Patni  Taloohs  of  the  second  or  lower 
degrees  in  the  Zaminddri  of  Burd- 
wan  is  not  liable  to  be  cancelled  by 
the  resignation  of  the  Patniddr  who 
granted  the  Talooh.  It  can  only  be 
cancelled  by  a  public  sale  for  arrears 
of  revenue.^  Kowla  Kaunt  Moher* 
jea  V.  Mam  Mohun  Oosadn  and 
others.  21st  Dec.  1819.  2  8.  D.A. 
Rep.  325.— Fendall  &  Goad. 

28.  It  was  held,  that  on  the  forfeit- 


1  Sec.  11.  of  Reg.  VIII.  of  1819  declares 
that  the  sale  of  a  Patni  Talook  by  public 
auction,  for  arrears  of  rent  due  to  the  Za-' 
minddr,  invalidates  the  transfer  by  sale  or 
gift  of  any  portion  thereof,  and  that  the 
auction  purchaser  shall  receive  the  tenure 
free  from  any  incumbrances  which  may 
have  accrued  by  the  act  of  the  defaulter  or 
his  legal  representatives.  Hence  the  hold- 
ers of  a  Patni  Talook  of  the  second,  or  any 
lower  deg^ree,  lose  their  right  to  hold  pos- 
session of  the  land,  and  to  collect  the  rents 
of  the  Ryots,  this  right  having  been  merely 
enjoyed  in  consequence  of  the  defaulter's  as- 
signment of  a  certain  portion  of  his  own 
interest,  the  whole  of  which  was  liable  for 
the  rent  This  rule,  however,  is  explained, 
by  Sec.  12.  of  the  same  Regulation,  not  to 
apply  to  any  private  transfer  by  a  Patni 
Talookddr  of  his  own  interest,  nor  to  a  pub- 
lic sale  in  execution  of  a  decree,  nor  to  a 
case  of  relinquishment  by  the  Talookddr  in 
favour  of  the  Zaminddr^  or  to  any  act  origi- 
nating with  him  other  than  default  as  afore- 
said :  for  all  such  operations  involve  on\j  a 
transfer  of  the  tenure  in  the  state  in  which 
it  may  be  at  the  time ;  and  the  new  incum- 
bent succeeds  to  no  more  than  the  reserved 
rights  of  the  former  tenant,  such  as  they 
ma^  be,  and  is,  of  course,  subject  to  any  re- 
striction put  upon  the  tenure  by  his  act— 
Macn. 


408 


[LAND  TENURES.] 


nre  of  a  Patni  tenure  for  arrears  of 
renty  the  Darpatni  tenures  under  it 
cease  also,  though  the  holders  of  them 
be  not  defaulters,  and  though,  subse- 
quently to  the  default  of  the  Sudder 
Patntddr,  the  Zamindar  may  have 
required  them  to  pay  their  rents  into 
his  KdcKhari.  Mokun  Qeer  Mohunt 
v.  Radkamohun  OhutuK  25th  Sept. 
1826.  4  S.  D.  A.  Rep.  179.— Ley- 
cester  &  Dorin.* 

29.  It  was  held  that  it  is  lawful  for 
the  2jamtnddr  to  conclude  a  settle- 
ment with  other  individuals  for  a 
Patni  Tahoky  with  the  permission 
of  the  Zillah  Court,  when  the  Sudder 
Patniddr  has  fallen  into  arrears, 
though  his  sharers,  whose  names  were 
not  recorded  in  the  Zaminddri  re- 
cords, had  deposited  their  quota  of 
the  arrears  in  the  treasury  of  the  Zil- 
lah ;  but  they  were  declared  to  be  at 
liberty  to  sue  him  for  any  damage 
they  might  have  sustained  by  his  de- 
fault. Mamdoolal  Misser  and  others 
V.  Rammohun  Sawunt  and  others. 
29th  Dec.  1827.  4  S.  D.  A.  Rep. 
295. — Leycester. 

30.  A  asserted  a  right  to  hold  an 
inferior  Patni  as  part  of  a  subdivi- 
sion of  a  superior  Patni,  the  whole 
of  which  had  been  acquired  by  J9  from 
the  Zaminddr  under  a  sale,  preceded 
by  an  award  of  arrears  (against  thp 
apparent  Sudder  Patniddr,  or  tenant- 
in-chief  of  the  whole),  and  by  an  auc- 
tion. In  default  of  clear  and  direct 
evidence  to  the  subdivision,  and  there- 
fore to  the  distinct  tenancy-in-chief  of 
A's  grantor,  it  was  held  that  his  te- 
nure could  not  be  protected  against  the 
operation  of  Sec.  12.  of  Reg.  VIII. 
of  1819.  Hara  Sundari  Dasya  and 
others  v.  Kali  Dds  Boss  and  others. 
30th  Aug.  1830.  5  S.  D.  A.  Rep. 
64. — Ross  &  Rattray. 

31.  In  1810  A  proceeded  summa- 
rily, under  Regulation  VII.  of  1799, 
against  B,  his  Patniddr,  for  a  de- 
fined balance  of  rent.  The  Judge 
found  something  to  be  due ;  but  not 
being  able  to  make  a  specific  award,  he 
referred  ^  to  a  civil  action,  providing, 
however,  that  he  might  sell  the  under 


tenure,  and  settle  with  another.  A 
did  sell,  and  settled  with  C,  at  a  di- 
minished rent.  He  then  sued  B  for 
a  balance  of  rent  afler  setting  off  the 
price  he  had  received  for  the  tenure. 
Part  of  his  claim  was  dismissed  in 
1812  as  not  exigible,  and  the  rest 
awarded.  In  1823  B  sued  A  and  C 
to  recover  the  Patni  tenure,  resting 
his  right  on  pleas  by  which  he  had 
failed  to  repel  the  claim  of  ^  in  1812. 
Held,  that  the  claim  was  not  cogni- 
zable. Madan  Mohan  Ray  y.MuM 
Rajd  Tejchandra  Bahardur  and 
others.  9th  Jan.  1832.  5  8.  D.  A. 
Rep.  157. — Rattray. 

31  a.  The  plaintiff,  a  Patniddr, 
sued  to  obtain  an  assessment  on  cer- 
tain lands  held  at  a  fixed  rent  under 
an  alleged  MdlguzdH  Aimah  grant. 
The  claim  was  dismissed  on  proof  that 
the  grant  was  dated  previously  to  tbe 
decennial  settlement,  and  that  the 
Ahnah  lands  had  been  registered  in 
the  Collector's  office  as  a  separate 
Mahdll  prior  to  the  date  of  the  ac- 
quisition of  the  estate  at  public  sale 
by  the  Zaminddr  from  whom  the 
plaintiff  purchased  his  Patni  tenure. 
Fuheerchund  Sein  v.  Pran  Kishen 
Huldar  and  another.  20th  Jul? 
1836.  6  S.  D.  A.  Rep.  86.— Barwejl 
&  Halhed. 

31b.  A  purchases  an  estate  from 
B.  It  subsequently  appears  that  the 
estate  did  not  belong  entirely  to  B, 
but  that  a  fractional  part  of  it  was 
held  by  him  in  Patni.  Held,  that  the 
purchaser  is  liable  for  the  rent  of  the 
Patni  tenure  due  to  the  proprietor, 
so  long  as  possession  is  held  under 
the  purchase.  Ashotoss  Bey  and 
another  v.  Bhyruhchunder  Bote. 
21st  Sept.  1837.  6  S.  D.  A.  Rep. 
183.— Braddon  &  F.  C.  Smith. 

32.  The  purchaser  of  an  estate, 
sold  for  the  recovery  of  arrears  of  re- 
venue due  on  account  of  the  same, 
acquires  the  estate  free  from  all  in- 
cumbrances which  may  have  been 
imposed  upon  it  afler  the  settlement, 
and  is  competent  to  avoid  and  annul 
a  Patni  tenure  created  by  the  de- 
faulter or  his  predecessors,  and  io 
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entitle  the  purchaser  to  demand  a 
higher  rate  of  #ent  from  the  Patniddr 
than  was  deroandable  hj  the  former 
Malguzdr.  A  private  purchaser  buy- 
ing from  a  public  revenue  auction- 
purchaser  was  held  by  the  Court  to 
have  precisely  the  same  power  of  an- 
nulling a  Patni  tenure.  Munshi 
Muhamniad  Amir  and  others  v.  Raj 
Kishn  Bd8  and  others.  15th  Dec. 
1841.    2  8ev.  Cases,  325. 

32  a.  Held,  that  under  Sec.  9.  of 
Reg.  VIII.  of  1819,  2k'Darj>atmddr 
may  buy  the  Patni  tenure,  if  he  do 
not  fraudulently  withhold  any  balance 
due  from  him  to  his  Patniddr.  Fu" 
keer  ChundMitter  v.  JSiUs  and  others. 
20th  Jan.  1844.  7  S.  D.  A.  Rep. 
153. — Reid,  Dick,  &  Gordon. 

32  b.  In  an  action  for  the  recovery 
of  the  price  of  a  Darpatni  tenure, 
lost  to  the  plaintiffs  by  the  defendant 
having  allowed  the  sale  of  his  Patni 
tenure,  the  Sudder  Dewanny  Adaw- 
iut  decreed  aeainst  the  plaintiff;  1st, 
because  the  plaintiffs  were  themselves 
the  purchasers  of  the  Pa^m  tenure; 
and  2dly,  because,  as  Darpatniddrs, 
they  were  in  balance  at  the  time  of 
the  sale  of  the  Patni  tenure.*  Same 
V.  Same.  7  8.  D.  A.  Rep.  154. — 
Reid,  Dick,  &  Gordon. 

32  (T.  Held,  that  a  Patniddr  cannot 
be  summarily  sued  for  arrears  of  rent. 
Maja  Bidanund  Sing  v.  I/utchmee 
Dutt  Paurey  and  another.  30th 
May  1844.  7  S.  D.  A.  Rep.  171.— 
Rattray,  Tucker,  &  Barlow. 

32  d.  The  sale  of  a  Patni  Talook, 
under  attachment  by  order  of  the 
Civil  Court,  cannot  for  that  reason 
be  deferred,  in  the  event  of  its  becom- 
ing liable  to  sale  under  Reg.  VIII. 
of  1819  for  arrears  due  to  the  Za^ 
minddr.  Ram  Koomar  Sanoorjea 
V.  Salt  Agent  of  Bullooah.  20th 
Sept.  1844.  S.  D.  A.  Sum.  Cases,  61. 
—  Reid  &  Barlow. 


6.  Talook. 
33.  Where  a  Taloohddr  appeared 


to  have  a  proprietary  right  in  his  Ta- 
look, which,  under  the  provisions  of 
Reg.  yill.  of  1793,  entitled  him  to 
have  it  separated  from  the  Zamin- 
ddri,  the  Court  advised  him  to  apply 
to  the  Collector  of  the  district  for 
separation,  in  order  that  his  Jama 
might  be  adjusted  for  future  years, 
according  to  the  Reflations.  Bho- 
bindur  S'araen  and  another  v.  Bi-^ 
shennath  Rai,  14th  *Aug.  1805.  1 
S.  D.  A.  Rep.  100. — H.  Colebrooke, 
Harington,  &  Fombelle. 

34.  Where  the  plaintiff  claimed  a 
Talook  under  a  deed  of  gift  from  his 
father  the  Zaminddr,  made  prior  to 
the  sale  of  the  Zaminddri  by  the  She- 
riff, the  deed  of  gift  was  upheld ;  and 
from  its  terms,  by  which  the  Talook 
was  transferred  to  the  plaintiff  in  full 
property,  the  Court  considered  that 
ne  was  entitled  to  have  the  Talook 
separated  from  the  Zaminddri,  and 
to  hold  it  independent  of  the  Zamin' 
ddr,  under  the  provisions  of  Reg. 
VIII.  of  1793,  and  accordingly  in- 
structed the  plaintiff  to  take  measures 
for  its  separation.  Anundckund  Rai 
V.  Kishen  Mohun  Bunqja  and  others. 
4th  Dec.  1805.  1  S.  D.  A.  Rep.  116. 
— H.  Colebrooke  &  Harington. 

35.  The  claim  of  an  appellant  to 
the  Tahokddri  right  of  certain  lands 
in  the  Zaminddri  of  the  respondents 
was  not  proved,  and  dismissed ;  but 
on  proof  of  a  right  to  hold  the  lands 
as  a  Maurusi  ijdrah,  or  hereditary 
leasehold,  at  the  customary  rent  of 
the  Pergunnahy  judgment  was  given 
accordingly.^     Dyaram  v.  Bhohin- 


'  See  a.  6.  of  Sec.  17.  of  Reg.  VIII.  of  1819. 


2  A  Talook  and  a  Mauruti  Jjdrak,  though 
both  hereditary,  differ  in  some  important 
points.  The  former  denomination  includes 
tenures  of  various  descriptions,  some  of 
which  vest  the  Taloohddr  with  a  full  right 
of  property,  and  entitle  him,  under  the  Rules 
for  the  permanent  settlement  of  the  land 
reyenue,  to  become  independent  of  the  Za-^ 
minddr,  through  whom  he  formerly  paid 
his  rent,  and  to  pay  his  fixed  assessment 
directly  to  Government  Other  Taloois 
are  dependent  on  the  Zaminddri  from  the 
lands  of  which  they  are  formed,  hut  are 
secured  by  special  provisions  from  undue 
exactions  of  rent.    The  Potto,  or  lease,  for 
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dur  Naraen  and  another.  9th  June 
1806.  1  8.  D.  A.  Rep.  139.— Hcu- 
rinj^on  k  Fombelle. 

36.  The  landfl  of  a  Talookddr  ap- 
pearing separable  from  the  ZamiU' 
diri,  judgment  was  given  for  their 
veparation,  and  for  the  balance  of  ar- 
rears of  rent  due  to  the  Zaminddr, 
to  be  settled  according  to  the  rate  of 
revenue  which  should  be  then  as- 
sessed on  theftL.^  Birjkishwor  and 
others  v.  Sumbhoochund  Rai.  13th 
June  1806.  1  8.  D.  A.  Rep.  141.— 
H.  Colebrooke  &  Fombelle. 

37.  The  purchase  of  a  Tahohy 
made  while  the  Zaminddri  was  under 
attachment  by  the  Sheriff  for  a  public 
sale,  under  the  orders  of  the  Supreme 
Court,  was  declared  to  be  invalid 
against  the  purchaser  at  the  public 
sale,  but  obligatory  on  the  former  Za^ 
tmnddr  and  his  heir,  in  the  event  of 
the  public  sale  being  set  aside.  Mun^ 
7'oop  Mai  v.  Ramjee  Bunoja  and 
another.'^  22d  Dec.  1806.  1  8.  D. 
A.  Rep.  172.  —  H.  Colebrooke  & 


a  Mauruti  Jjdrah  does  not  specifically  con- 
Tey  more  than  an  hereditary  right  of  occu- 
pancy. If  it  be  not  Igtimrdrt,  or  entitling 
the  tenant  to  hold  at  a  fixed  rent,  the  amount 
of  the  annual  rent  pa^lble  to  the  Zaminddr 
is  variable ;  and,  wh'en  not  settled  by  mutual 
agreement^  is  determinable  only  by  the  in- 
definite standard  of  the  "customary  rate  of  the 
Pergunnah*'  that  is,  the  rent  paid  by  simi- 
lar tenures  in  the  same  Pergunnah. — Macn. 

1  As  the  TalooJtdAr  was  entitled,  accord- 
ing to  the  judgment  of  all  the  Courts,  to 
separation  of  his  lands  as  an  independent 
Talookf  the  Zamiriddr  could  have  a  right 
only  to  such  revenue  from  the  Taioohddr  as 
he^ight  be  considered  to  have  paid  to  GK)- 
yemment  on  his  account  antecedently  to 
the  separation ;  in  other  words,  the  Zamin- 
ddr should  be  placed  in  the  same  situation 
in  which  he  would  have  stood  had  the  sepa- 
ration already  taken  effect  The  Court, 
on  this  principle,  provided  for  the  final  ad- 
justment of  the  accounts  of  revenue  between 
the  parties'  at  the  same  rate  at  which  the 
future  rev^nue  to  be  paid  by  the  Talookddr 
to  Government  might  be  fixed. — Macn. 

f  The  final  decision  on  this  cause  was 
partly  founded  on  the  principle,  that  the 
owner  of  an  estate,  disposing  of  part  of  it  as 
a  dependent  tenure,  while  the  estate  is  un- 
der attachment  preparatory  to  a  public  sale, 
binds  himself  and  his  heirs  by  such  a  dis- 
posal, in  th^  event  of  the  attachment  being 


Fombelle.  Petumber  Bhuttaeharj  v. 
Ramjee  Bunoja.  3^  July  1807. 
1  8.  D.  A.  Rep.  195.— Harington  & 
Fombelle. 

38.  A  Potta  for  the  sale  of  a  de- 
pendent Talook  at  a  fixed  rait  in 
perpetuity  is  invalid  under  Sec  2.  of 
Reg.  XLIV.  of  1793  (rescinded  bv 
8ec.  2.  of  Reg.  V.  of  1812,  bat  re- 
enacted  for  the  ceded  and  conquered 
provinces  bvReg.  XIV.  of  1812)  with 
respect  to  the  fixed  rent,  but  vaUd  for 
the  sale.^  Munoop  Rat  v.  Ramjee 
Bunoja  and  another,  22d  Dec 
1806.  1  8.  B.  A.  Rep.  172.— H. 
Colebrooke  &  Fombelle.  Petumber 
Bhuttaeharj  v.  Ramjee  Bunoja^  3d 
July  1807.  1  8.  B.  A.  Rep.  195.— 
Harington  &  Fombelle.  0(wee  Mo^ 
hunThakoor  and  another  v.  ilamtun- 
nooBose.  30th  June  1812.  2S.D. 
A.  Rep.  19. — Harington  &  Fombelle. 

subsequently  withdrawn,  or  the  public  sale, 
if  made,  being  set  aside,  and  the  estate  re- 
stored to  the  original  owner  or  his  legal  re- 
presentative ;  though,  if  the  public  sale  for 
which  the  attachment  wflis'made  take  place, 
and  remain  in  force,  any  transfer  or  lease 
made  by  the  late  proprietor  during  the  at- 
tachment is  not  valid  against  the  pablic 
purchaser. — Macn. 

3  The  Sudder  Bewanny  Adawlnt  recog-- 
nizes  an  important  dirtinction  In  the  con- 
struction of  Sec.  2.  of  Beg.  XLIV.  of  1793 
between  the  engagement  for  the  •/inna* 
or  rent,  and  the  tenure  of  the  land  for  which 
such  rent  is  engaged  to  be  paid.  The  de- 
clared object  of  that  Regulation  being  to 
prevent  leases  of  dependent  TalaokM,  or 
other  under-tenures,  for  a  long  term,  or  in 
perpetuity,  at  a  reduced  rent,  while  it  was 
at  the  same  time  expressly  declared  in  the 
7th  Section  that "  nothing  contained  in  this 
Regulation  shall,  be  construed  to  prohibit 
any  Zaminddr,  independent  Talookddr,  or 
other  actual  proprietor  of  land,  from  selling, 
giving,  or  otherwise  disposing  of  any  part 
of  his  lands  as  a  dependent  Talook,*'  the 
Court  (as  it  had  before  done  on  a  reference 
of  the  question  from  one  of  the  ZiUah 
Judges  in  May  1798)  considered  the  engage- 
ment for  the  fixed  rent  only  to  be  declared 
void  by  the  rule  contained  in  the  2d  Sec- 
tion of  the  Regulation,  without  the  right  of 
tenancy  in  the  land,  as  stipulated  between 
the  parties,  being  in  any  other  respect  af- 
fected. The  same  principle  is  applicable 
to  all  remedial  laws,  which  are  to  be  inter- 
preted with  a  view  to  the  intended  remedy, 
and  its  advancement — ^Macn. 
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his  Zaminddri,  the  separation  was 
adjudged,  notwithstanding  the  objec- 
tions of  a  second  purchaser  of  the 
Zaminddri  by  private  sale  from  the 
first  purchaser.  Huree  Narain  Mai 
V.  Raj  Indur  Bat.  7th  Dec.  1813. 
2  S.  b.  A.  Rep.  97.  H.  Colebrooke 
&c  Fombelle. 

42.  A  Talook  bemg  separated  from 
a  Zaminddri  hj  the  consent  of  the 
parties  concerned,  and  Assessed  by  the 
Collector  at  a  rate  of  Jama  to  which 
it  was  subject  previously  to  the  sepa- 
ration, without  reference  to  its  actual 
produce,  such  assessment  was  de- 
clared null  and  void,  and  another 
directed  to  be  made,  according  to 
Clause  3.  of  Sec.  10.  of  Reg.  I.  of 
1793,  which  prescribes,  that  when  a 
portion  of  an  estate  shall  be  trans- 
ferred by  private  sale,  gift,  or  other- 
wise, the  assessment  upon  that  por- 
tion so  transferred  shall  be  fixed  at 
an  amount  which  shall  bear  the  same 
proportion  to  its  actual  produce,  as 
the  assessment  upon  the  whole  estate 
may  bear  to  the  whole  of  the  actual 
produce.  Baboo  Oopee  Mohun  v. 
Ishryckum  and  others,  7th  Dec. 
1813.  2  S.  D.  A.  Rep.  100.— H. 
Colebrooke  &  Fombelle. 

43.  A  sued  B  for  the  recovery  of 
a  division  of  a  Zaminddri^  claiming 
to  hold  it  as  a  dependent  Talook  by 
right  of  inheritance.  B  did  not  pre- 
tend that  A's  claim  was  unfounded, 
but  accused  ^'s  father  of  having  ab- 
sconded without  paying  the  revenue, 
of  refusing  to  return,  and  of  insisting 
on  extraordinary  terms, amongwhich 
was  a  claim  to  a  remission.  The  as- 
sessment payable  by  the  holder  of 
the  Talook  amounted  to  two-ninths 
of  the  revenue  assessed  on  the  Za- 
minddri.  The  Court  adjudged,  ac- 
cordingly, that  A  should  hold  the 
division  as  a  dependent  Talook^  pay- 


39.  In  a  claim  by  A  for  possession 
of  a  Talook  at«  a.  fixed  rent,  under  a 
deed  of  sale  from  a  Zaminddr,  whose 
estate  had  been  sold  tinder  the  au- 
thority of  the  Supreme  Court,  and 
purchased  hj  B;  it  was  decided  that 
A's  title  to  possession,  and  to  mesne 
profits  during  the  period  of  dispos- 
session, should  be  upheld,  and  that 
the  rent  should  be  adjusted  under  the 
rules  of  Sec.  8.  of  Reg.  V.  of  1812. 
Oopee  Mokun  Tkakoor  v.  Bamtun- 
nooBkose.  30th  June  1812.  2S.D. 
A.  Rep.  19. — Harington  &  Fombelle. 

40.  In  a  suit  by  a  2kLminddr 
against  a  Tahokddr  to  recover  arrears 
of  rent,  the  latter  pleads  an  engage- 
ment contracted  by  him  with  the  for- 
mer proprietor,  authorizing  him  to 
hold  his  lands  as  an  independent  te- 
nure at  a  fixed  rent.  The  plaintifi* 
purchased  the  Zaminddriy  partly  by 
private  contract,  and  partly  at  a  pub- 
lic sale  for  discharge  of  arrears  of 
revenue.  Held,  in  conformity  with 
the  provisions  of  Reg.  XLlV.  of 
1793,^  that  the.  defendant's  engage- 
ment, so  far  as  regards  the  fixed 
rent  of  that  part  of  his  Talook  in- 
cluded in  the  public  purchase  of  the 
plaintiff,  was  null  and  void  \  but  the 
terms  of  the  engagement  were  good 
for  the  period  of  ten  years  so  far  as 
regards  that  part  of  the  Talook  in- 
cluded in  the  private  purchase.  Bad- 
hamokun  Ohose  t.  Bhurut  Ckund 
Gho9e.  1st  Sept  1813.  2  S.  D.  A. 
Rep.  80.— Fombelle  &  Stuart. 

41.  A  Talook,  originally  granted 
as  a  dependent  tenure,  afterwards 
made  independent  by  a  Kkdrij  ndmek 
(or  authority  to  render  the  tenure 
separate  and  independent),  but  not 
actually  separated  before  a  public 
sale  of  the  Zaminddri  for  arrears  of 
revenue,  was  included  in  the  sale 
under  the  provisions  of  Sec.  14.  of 
Reg.  I.  of  1801.     But  the  auction  I  ing  to  the  Zaminddr  two-ninths  of 


purchaser  having  subsequently  ac- 
knowledged the  right  of  the  Talooh- 
ddr  to  hold  the  Talook  distinct  from 


<  Sec.  2.  to  4.  of  this  Reg.  have  heen  re- 
scinded by  Sec.  3.  of  Reg.  XVIII.  of  1812. 


the  Jama  assessed  by  Government 
on  the  Zaminddri.  Bqjah  Vasse- 
redy  Vencatadry  Naidoo  v.  Muc- 
tula  VoMeredy  Vencatadry  Naidoo, 
Case  9  of  1813.  1  Mad.  Dec.  74. 
—Scott,  Greenway,  &  Stratton. 
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44.  Af  as  Zaminddr,  exacted  from 
S  rent  in  excess  of  the  Bum  which  B 
contended  was  the  fixed  and  unen- 
hanceable  rent  on  his  TaJook.  B  reco- 
vered the  excess  in  a  suit  for  the  same, 
in  which  his  right  to  hold  at  a  fixed 
rent,  though  not  made  the  principal 
demand,  was  inciden^lly  adjudged. 
Prasanna  Nath  Ray  v.  Rani  Krish- 
namanu  12th  March  1833.  5S.  D. 
A.  Rep.  274.— Barwell  &  Walpole. 


7.  Zaminddri, 

45.  Held,  that  a  Zaminddri  ap- 
pearing to  have  been,  by  usage,  notldavy  Ammal,    Case  17 of  1817.    1 


after  the  death  of  his  father,  jB,  with- 
out any  interference  on  the  part  of 
A.  A  alleged  that  he  had  been  in- 
stated in  the  Zaminddri  on  the  death 
of  JB,  and  had  been  ousted  by  C^ 
who  then  instated  her  son  D,  and 
that  on  Z>*s  death  he  became  entitled 
to  the  Zaminddri;  but  failing  to 
prove  this,  and  it  not  being  esta- 
blished that  he  had  been  adopted  by 
or  under  the  authority  of  B,  or  that 
he  had  performed  the  funeral  cere- 
monies of  his  alleged  adoptive  father 
and  mother,  his  claim  was  dismissed. 
Ramasamy  Pundarathar  v.  Perwi- 


subject  to  division,  cannot,  under  Sec. 
5.  of  Reg.  II.  of  1793,  be  adjudged 
to  be  divided.  Radhachum  Mokor 
patur  V.  Grunganaraen  Mokapatur. 
5th  March  1810.  1  S.  D.  A.  Rep. 
297. — Harington  &  Stuart. 

46.  Previously  to  the  permanent 
settlement,  succession  to  Zaminddri  te- 
nures was  not  governed  exclusively  by 
the  laws  of  inheritance,  but  the  ruling 
power  created,  abolished,  toleratecl, 
or  disposed  of  them  as  might  be  con- 
sidered most  expedient  for  the  pur- 
pose of  realizing  the  revenue.    Held, 
that  after  the  permanent  settlement, 
the  British  Government  might  there- 
fore grant  a  ZaminddH  without  re- 
gard to  the  laws  of  inheritance,  exer- 
cising a  right  which,  according  to 
the  usage  of  the  country,  was  vested 
in    the    ruling    power.      Vasseredy 
Chendramouly  Naidoo  v.  Vasseredy 
Vencatadry  Naidoo.      Case  13  of 
1813.    1  Mad.  Dec.  78.— Greenway 
&   Ogilvie.     Rajah  Vencata  Na?'- 
simha  Oppa  Rao  v.  Raza  Vencata 
Narsimha  Appa  Rao,      Case  4  of 
1818.     1  Mad.   Dec.  298.— Scott, 
Greenway,  &  Ogilvie. 
*  47.  A  claimed  a  certain  Zamin- 
ddri as  adopted  son  o£  B,  the  late 
Zaminddr,  and  his  first  wife.    After 
B'b  death,  (7,  his  second  surviving 
wife,  who  was  pregnant  at  the  time 
of  B's  decease,  was  delivered  of  a 
son,  I).    D  was  instated  in  the  Za- 
minddri by  C,  and  enjoyed  posses- 
sion until  his  decease,  sixteen  years 


Mad.  Dec.  186.— Scott  &  Greenway. 


LAUDABLE  SOCIETY. 

1.  The  members  of  a  laudable  so- 
ciety  are  not  compellable  to  continue 
their  subscriptions  under  a  deed  sub- 
jecting them  to  forfeiture  of  their  ad- 
vances, and  of  all  benefit  from  the 
deed  on  default  in  payment.  Brovm 
V.  Vaughan  and  others.  22d  Feb. 
1810.    2Str.82. 


^^^^^»^^%^^»^^>^\^w^^<^>^>^ 


LAW  OF  NATIONS. 

1.  When  possession  is  taken  of  an 
uninhabited  country,  the  settlers  in- 
troduce the  laws  of  their  own  State ; 
but  if  a  territory  already  peopled  be 
acquired  by  conquest  or  treaty,  the 
existing  laws  of  the  territory,  which 
are  not  incompatible  with  English 
law,  are  continued;  but  these  the 
King  has  a  right  to  alter.  Jdib  v. 
Lefewe.  1826.  CI.  Ad.  R.  1829. 58. 

2.  The  members  of  a  provisional 
Government  of  a  recently  conquered 
country  bavins  seized  the  property 
of  a  native  of  the  conquered  country, 
who  had  been  reftised  the  benefit  of 
the  articles  of  capitulation  of  a  for- 
tress of  which  he  was  Governor,  but 
who  had  been  permitted  to  reside  un- 
der military  surveillance  in  his  own 
house  in  the  city  in  which  the  seiiure 
was  made,  and  which  was  at  a  dis- 
tance from  the  scene  of  actual  hosti- 
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lities ;  it  was  held,  that  the  seizure, 
having  been  made  flagrante  et  non- 
dum  cessante  hello ^  mnst  be  regarded 
in  the  light  of  a  hostile  seizure,  and 
that  a  Municipal  Court  had  no  juris- 
diction on  the  subject.  Elphinstone 
and  another  y.  Bedreechund  and  ano- 
ther,'  14th  July  1830.  lKnapp,316. 

3.  Semble^  The  circumstance  that 
a  recently  conquered  city,  where  a 
seizure  of  the  property  of  a  native  is 
made  by  the  members  of  a  provi- 
sional Government  during  the  time 
of  war,  had  been  for  some  months 
previously  in  the  undisturbed  posses- 
sion of  that  Government,  and  that 
Courts  for  the  administration  of  jus- 
tice were  then  sitting  in  it  under  the 
authority  of  that  Government,  do  not 
alter  the  ehaiticter  of  the  transaction, 
so  as  to  make  it  a  subject  of  cogni- 
zance by  a  Municipal  Court.     Ih, 

4.  There  is  no  distinction  between 
the  public  and  private  property  of  an 
absolute  monarch.  Money,  there- 
fore, in  the  hands  of  (he  banker  of 
an  absolute  monarch,  whose  territo- 
ries have  been  conquered  by  the  Bri- 
tish,may  be  recovered  from  the  banker 
on  an  information  on  behalf  of  the 
Crown.  Advocate  General  of  Btynt' 
hay  y.  Amerchund.  14th  July  1830. 
1  Knapp,  329. 


LEASE. 

L  Hindu  Law,  1. 

II.  In  the  Supreme  Courts. 

1.  Oenerallyj  2. 

2.  Pottas,  4. 
(ji)  Chrant  of^  4. 
'hS  Revocation  of,  7. 
^c)  Weri  of,  8. 
ji)  Production  of  11, 

>  After  the  decision  in  this  case  the  re- 
spondent presented  a  memorial  to  the  King 
in  Ck>ancil,  claiming  the  treasure  seized  as 
his  private  property.  A  Committee  of  the 
CkMincil  was  appointedi  which  decided  that 
the  claim  had  not  been  made  oat^by  the 
respondent  See,  for  the  judgment  of  the 
Supreme  Court  at  Bombay  in  this  case, 
Vol.  n.  of  this  work,  p.  266. 


III.  In  the  Courts  of  the  Ho- 
nourable Company. 

1.  Generally,  17. 

2.  Pottas,  24. 

8.  Lease  in  Perpetuity,  35. 

4.  Life  Leases,  38. 

5.  Liability  for  Rent,  42. 

6.  Renewal,  44. 

7.  Lease  hy  way  of  Mortgage,  46. 

8.  Annulment,  47. 


I.  Hindu  Law. 

1.  According  to  the  Hindu  law,  a 
minor  cannot  execute  a  lease,  or  enter 
into  any  other  engagement;  and  a 
claim  founded  thereon  will  not  lie 
against  him  or  his  surety,  the  trans* 
action  being  void  ah  initio.  Kallup- 
nath  Singh  y.  Kumlaput  Jah  and 
others.  12th  May  1829.  4S.D.A. 
Rep.  339.— Sealy. 


II.  In  the  Supreme  Courts, 

1.  Generally. 

2.  A  tenant  cannot  set  up  an  ad- 
verse title  to  that  under  which  he  is 
holding,  being  estopped  from  so  do- 
ing by  his  own  act  of  acceptance  of 
the  lease  from  his  acknowledged  land- 
lord. Anon.  28th  Jan.  1814.  East's 
Notes.  Case  6. 

3.  Whenever  a  tenant  means  to 
dispute  the  title  of  one  with  whom  he 
had  contracted  to  hold,  he  must  shew 
eviction  of  himself  under  the  original 
lease,  or  that  he  then  holds  under 
some  new  and  better  title,  subsequent 
to,  and  not  paramount  to,  the  title 
of  his  lessor.     lb. 


2.  Pottas.^ 
(a)  Grant  of. 
4.  If  a  man  have  a  ric^ht  to  a 


2  PotttUt  between  the  years  1 764  and  1 769, 
were  granted  by  the  Collector.  Afterwards 
they  were  granted  by  the  Committee  of  Re- 
venue, at  Calcutta,  and  signed  and  sealed 
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Pottay  aiid  on  demand  the  Company 
refuse  to  grant  it,  the  Supreme  Court 
would,  upon  a  bill  filed,  compel  them 
to  grant  a  Potta,  Oower  Hurry 
Podar  V.  TiUock  Seal.  Hyde's  Notes. 
10th  Feb.  1788.  Sm.  R.  74.  Mor. 
248. 

5.  A  Court  of  Equity  will  compel 
the  East-India  Company  to  grant  a 
Potta  when  an  equitable  title  to  the 
land  is  shewif.  Dutturam  Turruf- 
dar  V.  The  United  Company  and 
Watson.  Hyde's  Notes.  20th  Dec. 
1779.     Mor.  264. 

6.  The  title  of  the  grantor  of  a 
Potta  to  grant  Pottos  need  not  be 
proved  when  the  Potta  is  merely 
produced  in  confirmation  of  the  title 
of  the  plaintifi*.  Doe  dem.  Ramtonoo 
MiAer  v.  RussonConsumah.  Hyde's 
Notes,    9th  Nov.  1779.     Mor.  253. 


(b)  Revocation  of. 

7.  The  Company's  Collector  can- 
not revoke  a  Potta  of  lands  in  Cal- 
cutta. Doe  dem.  Ramconto  Paul  v. 
Ooddadur  Nye  and  another.  Hyde's 
Notes.  15th  Januarv  1776.  Sm.  R. 
73.    Mor.  247. 


(c)  Effect  of. 

8.  Pottas  convey  a  freehold  of  in- 
heritance; and  the  Court  will  take 


by  the  President  of  such  Committee.  Pot- 
tas in  this  form  convey  an  absolute  pro- 
perty to  the  grantee,  that  is,  a  property 
which  he  may  dispose  of,  but  snbject  to  the 
rent,  and,  in  Calcutta,  to  renewal  eyery  ten 
years.  The  Collector  cannot  annul  the 
acts  of  his  predecessor,  but  he  has  judiciid 
authority  to  examine  into  grants,  and  to 
annul  them  in  proper  cases.  Upon  order 
from  the  Qovernor  and  Council,  he  may 
annul  any  ^ants  or  Pottas. — ^Mor. 

By  a  decision  of  Lord  Lyndhurst's  in  the 
Cfeurt  of  Chancery  (Freeman  v.  Fairliet  1 7th 
Nov.  1828.  CI.  Ad.  R.  1829.  21.  Mor.  257.  1 
Moore  Ind.  App.  305.)  the  following  points 
were  decided  respecting  Pottas :— That  a 
Potta  forms  no  part  i)f  the  title,  but  is 
merely  evidence  of  the  title.  It  is  the  eon^ 
veyance  that  gives  the  title ;  it  is  tiie  con- 
veyance that  gives  the  party  a  right  to  claim 
the  Potta;  and  by  having  the  Potta  the 
amount  of  the  sum  which  he  is  bound  to 
pay  to  Government  is  fixed  and  ascertained. 


notice  of  this  witihout  evidence,  be- 
cause they  are  the  common  convey- 
ances of  the  country.  Doe  dem.  Ne- 
moo  Sircar  Y.WeUson,  Hyde's  Notes. 
29th  March  1781.  Sm.  R.  76. 
Mor.  255. 

9.  A  grant  by  the  East-India  Com- 
pany ^[ainst  their  own  Potta  is  nu- 
gatory,    lb. 

10.  The  plaintiff  had  been  in  pos- 
session of  the  land  for  thirty  years, 
but  the  defendants  had  lately  collected 
the  rentSy  and  had,  on  that  pretence, 
taken  possession  of  it.  The  plaintiff's 
name  only  was  in  the  bills  of  sale  and 
the  Potta ;  and  though  the  defendants 
stated  that  the  land  really  belonged 
to  the  plaintiff's  uncle,  it  was  held 
that  the  legal  title  was  in  the  plain- 
tiff. Doe  dem.  Recharam  Coohor  v. 
KhallachundComar.  10th  July  1781. 
Sm.  R.  77. 


(d)  Production  of. 

11.  A  Po^towill  be  required  to  be 
produced  to  the  Supreme  Court  to 
complete  a  title  at  law.  Semble, 
It  is  similar  to  a  title  by  copy  of 
Court  Roll.  OoToer  Hurry  Podar 
y.TUlockSeal.  Hyde's  Notes.  10th 
Feb.  1778.    Mor.  248. 

12.  The  plaintiff  in  an  ejectment 
had  a  bill  or  sale,  but  no  Potta;  and 
it  was  held,  that  without  the  produc- 
tion of  a  Potta,  or  a  good  reason  for 
its  non-production,  there  was  not  a 
sufficient  title  in  the  leaser  of  the 
plaintiff.^  Doe  dem.  Prawn  Paul 
and  another  v.  Ooury  Seed,  Hyde's 
Notes.  12th  Feb.  1778.  Sm.  R. 
74.  Mor.  249.  Doe  dem.Choiton 
Chum  Sein  v.  Choiton  Doss  Byraghy 
and  another.  Hyde's  Notes.  17th 
Nov.  1778.  Sm.  R.75.  Mor.  249, 
note. 

13.  The  non-production  of  a  Potto 
was  held  to  be  sufficiently  accounted 
for  by  proof  that  the  Potta  had  been 
destroyed.   Doe  dem.  Mahomed  AUy 

I  Russell,  C.  J;  said,  in  his  eTumfnattoB, 
that  it  never  was  considered,  while  he  vas  a 
Judge  of  the  Supreme  Court,  necessary  to 
produce  a  Potto,  nor  is  it  now.— Mor. 
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Y.  Kkoda  Bux.  Hyde's  Notes.  30th 
Nov.  1779.    Mor.253. 

14.  In  ejectment,  where  the  lessor 
of  the  plaintiff  claims  by  purchase 
from  the  defendant,  the  Potta  pro- 
duced by  the  plaintiff,  though  in  the 
name  of  the  defendant,  will  be  held 
sufficient  to  support  the  plaintiff's 
title.  Doe  dem.  Mistree  Khan  arid 
others  v.  Lutcha  Beebee.  Hyde's 
Notes.    6th  July  1781.    Mor.  256. 

15.  It  was  held  that  the  lessor  of 
the  plaintiff  must  either  produce  a 
Potta,  or  account  for  its  non-produc- 
tion ;  but  that  a  purchaser  under  a 
Sheriff's  sale  need  not  produce  a 
Potta^  Doe  dem.  Mamrutton  To- 
gore  v.  Holme,  Hyde's  Notes.  20th 
March  1783.  Sm.  R.  78.  Mor. 
256. 

16.  The  want  of  a  Potta  was  held 
to  be  sufficiently  accounted  for  by 
shewing  the  entry  of  the  substance, 
shortly,  in  the  Company's  books,  it 
not  being  at  that  time  the  practice  in 
the  Collector's  office  to  keep  copies  of 
Pottos.  Doe  dem.  Toolsfiey  Dossey 
V.  Choyton  Seal.  20th  July  1784. 
Sm.  R.  78. 

II.  In  thb  Courts  op  the  Honour- 
able Company. 

1.  Generally. 

17.  Where  the  appellant  made  a 
claim  on  the  respondent  for  arrears 
of  rent,  and  to  set  aside  the  lease  of  a 
Talooky  in  consequence  of  the  terms 
not  being  fulfillea ;  part  of  the  sum 
claimed  was  adjudged  as  having  been 
illegally  received  from  the  lessor  by 
respondent  and  his  ancestor,  and  part 
was  held  to  be  recoverable  from  others. 
The  respondent  not  being  the  lessee, 
the  claim  of  the  appellants  to  set 
aside  the  lease  was  rejected.  Casi- 
nath  and  others  v.  Ahoo  Moohwm- 
mud  Khan.    10th  July  1805.     1  S. 


^  ThiB  judgment  was  afterwards  reversed 
on  an  appesd  to  the  King  in  Council,  but 
upon  a  totally  different  ground.  Chamb. 
Notes.  12th  Not.  1790. 


D.  A.  Rep.  95.— H.  Colebrooke  & 
Harington. 

18.  On  a  demand  by  a  fiarmer  on 
two  under-renters  for  possession  of 
lands  for  which  they  were  in  balance 
at  the  end  of  the  &*st  yeai*  of  a  lease 
which  had  been  granted  to  them,  and 
which  they  refused  to  give  up,  sum- 
mary judgmefit  was  given  for  the 
farmer  by  the  Zillah  Court,  and  un- 
der CI.  7.  of  Sec.  15.  «f  Reg.  VII.  of 
1799;  and  a  fine  of  Rs.  100.  was  ira^ 
posed  on  the  under-renters  for  having 
retained  possession  of  the  lands  by 
force.  Held,  that  the  summary  judg- 
ment was  just  and  r^ular,  with  the 
exception  of  the  fine,  which  was  not 
authorized  by  the  Regulations.  The 
Court,  however,  as  the  judgment  was 
summary,  gave  an  option  to  the  under- 
renters  to  bring  a  regjalar  suit  for  the 
trial  of  their  right  of  possession  if 
they  thought  themselves  aggrieved.^ 


'  The  rule  on  which  the  final  judgment  in 
this  case  was  grounded  is  contained  in  the 
7th  CI.  of  Sect  15.  of  Reg.  VII.  of  1799,  which 
prescribes  what  measures  may  be  taken  by 
landholders  and  farmers  for  the  security  of 
their  future  rents,  if  the  arrears  due  to 
ihem  from  their  under-tenants  be  not  liqui- 
dated within  the  current  year,  by  the  pro- 
cess described  in  the  preceding  clause  of 
that  section.  It  is  therein  declared,  that  if 
the  defaulter  be  a  leaseholder,  having  a 
right  of  occupancy  only  so  long  as  a  certain 
rent  be  paid,  without  any  right  of  property 
or  transferable  possession,  the  proprietor,  or 
farmer,  from  whom  the  defaulter  holds  his 
tenure,  has  the  right  of  ousting  him  from 
the  tenure  he  has  forfeited  by  a  breach  of 
the  conditions  of  it  It  is  furtiier  declared, 
that  in  such  cases  proprietors  and  farmers 
of  land  are  at  liberty  to  exercise  the  just 
powers  appertaining  to  them,  without  any 
preyious  application  to  the  Courts  of  Justice. 
But  as,  in  the  present  instance,  the  under- 
tenants resisted  the  farmer's  attempt  to  ex- 
ercise his  just  powers,  the  Court,  in  conside- 
ration of  the  general  spirit  and  intentiovof 
the  clause  anoye  noticed,  construed  it*to 
authorise  the  summary  interposition  of  the 
Zillah  Judge,  on  application  from  the  far- 
mer to  enforce  his  right  of  removing  a  de- 
faulting tenant,  m  like  manner  as  it  ex- 
pressly provided  Tor  bringing  to  sale,  by 
application  to  the  Bewanny  Adawlut,  a  de- 
pendent Tdlookt  or  other  transferahle  te- 
nure, in  satisfaction  of  an  arrear  of  rent  due 
at  the  end  of  a  year  from  the  holder  of  such 
tenure. — Macn. 
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Shammohun 


Jugesur  Mmtqfee    v. 

Mai  and  another,    3d  Au?.  1807. 

1  S.  D.  A.  Rep.  206. — Hanngton  Sc 

Fombelle. 


19.  Mukarrari  leases,  granted  by 
the  Collector  of  Zillah  Behar  in  1788, 
and  sanctioned  hj  the  Government 
and  Court  of  Directors,  were  held 
not  to  be  annulled  by*the  subsequent 
promulgation  of  general  rules  for  the 
decennial  settlement  of  Bengal,  Be- 
har, and  Orissa.*  Goolub  Narain  v. 
Pretum  Singh.  7th  Sept.  1814.  2 
S.  D.  A.  Rep.  130. — Hanngton. 

20.  A  received  an  advance  from 
^  as  a  loan,  free  of  interest,  for  a 
given  time,  and  gave  a  concurrent 
lease  of  an  estate  at  a  fixed  rent,  which 
was  less  than  the  Sudder  Jama^  and 
en^ged  that  JS  should  hold  over  till 
paid.  A  sued  3  to  set  aside  the 
lease,  and  recover,  as  cancelled,  his 
bond,  on  the  ground  that  the  lease 
was  a  device  to  evade  the  usury  law, 
and  the  transaction  was  virtually  a 
mortgage,  and  his  debt  replaced  by 
the  profits  of  the  estate ;  but  the  trans- 
action not  appearing  to  the  Court 
to  be  a  device,  as  charged,  nor  unfair, 
jI's  claim  was  dismissed,  and  the 
right  of  j8  to  hold  over  sustained. 
SayutdAtharAUand  another  v.  JRai 
Namazi  Lai.  Ist  Feb.  1830.  5  S. 
D.  A.  Rep.  8.— Sealy  &  Rattray. 

21.  Ay  on  the  plea  of  having  con- 
ditionally sold  certain  lands  to  B^ 
obtains  possession  of  them  by  a  sum- 
mary order  of  the  Zillah  Judge,  by 
repayment  of  the  money,  and  grants 
a  lease  thereof  for  five  years  to  C. 
By  alleging  the  sale  to  have  been  ir- 
revocable, appeals,  and  regains  pos- 
session; and  the  lands  having  been 
sold  by  public  auction,  in  satisfaction 
of^  decree  and  for  public  revenue, 
a  Agular  suit  is  brought  by  the  auc- 
tion purchasers  against  A  and  B, 
and  the  -sale  is  declared  revocable, 
and  the  lands    adjudged    to   them. 


1  See,  for  a  particular  statement  of  the 
MvJtarrari  settiement,  formed  by  Mr.  Law 
in  the  nine  Pergunnahs  of -Zillah  Behar,  a 
note  to  the  3d  vol.  of  Harington's  Analysis, 
239—244.    Ist  edit. 


Held,  that  the  lease  to  C  is  of  do 
avail  to  recover  profits  in  an  action 
after  the  revocabiUty  of  the  sale  had 
been  judicially  established.  jSarup 
Chand  Sarhar  v.  Raja  Orit  Chan- 
dra and  others,  loth  Aug.  1831.  5 
S.  D.  A.  Rep.  139.— H.  Shakespear. 

22.  Where  a  tenant  had  not  given 
up  possession  of  houses  hired  by  liim, 
aner  receiving  warning  agreeably  to 
the  conditions  specified  in  the  leaae, 
and  a  notice  afterwards  served  on 
him  to  the  efiect  that  if  the  premises 
were  not  given  up  within  a  certain 
time  named  in  such  notice  that  rent 
would  be  raised  from  the  expinu 
tion  of  that  period ;  held,  that  be 
should  pay  the  increased  rent  specified 
in  the  notice  to  quit,  with  interest  up 
to  the  date  of  payment.  Woodin  t. 
Abool  Kheir  Mahommed  AU.  7ih 
Jan.  1835.  6  S.  D.  A.  Rep.  15.- 
Stockwell. 

23.  A  claim  by  certain  Zamm- 
ddrs  for  rent  of  land  leased  to  the  de- 
fendant was  dismissed,  it  appearing 
that  the  lands  were  included  in  ano- 
ther lease  previously  given  by  tbe 
same  lessors  to  another  party.  Wat- 
son and  others  v.  Rajah  Eishen 
Chund  and  another.  1st  May  1837. 
6  S.  D.  A.  Rep.  161. — Hutchinson 
and  F.  C.  Smith. 

23  a.  A  farmer  cannot  be  ousted 
during  the  period  of  his  engagement, 
by  a  party  who  has  obtained  a  decree 
against  the  lessor,  merely  on  tbe 
ground  of  such  decree.*  Ki^ien 
l)yal  Singh,  Petitioner.  26th  April 
1841.  8.  D.  A.  Sum.  Cases. - 
Reid. 

23  ^.  A  lease  for  seven  vears  of  a 
farmed  Pergunna  in  Bengal  was 
granted  by  the  Rdjah  of  Burdwan. 
The  lease  was  not  executed  in  writ- 
ing, but  the  terms  of  holding  were 
defined  by  a  notice  sent  by  the  Rdp^ 
to  the  tenants  of  the  premises.  Tbe 
lessee  died  before  the  termination  of 
the  demised  term,  when  the  lessor 
evicted  the  lessee's  representatives, 
and  granted  a  fresh  lease  to  another 


1  See  ConstructioD  No.  540. 
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at  an  increased  rent.  Held,  in  a  suit 
brought  by  the  representatives  of  the 
lessee,  to  recover  compensation  for 
loss  of  profits,  that  the  act  of  dispos- 
session was  wrongful,  the  remainder 
of  the  term  surviving  to  the  heirs 
and  representatives  of  the  deceased 
lessee,  and  damages  were  decreed  to 
be  paid  by  the  lessor,  calculated  upon 
the  increased  rental  awarded.  Maha- 
rajaT&jChund  Bahadur  r.SriKanth 
Ohose  and  others.  8th  Feb.  1844.  3 
Moore  Ind.  App.  261. 

2.  Pottas, 

24.  It  was  held,  that  under  Sec.  2- 
of  Reff.  XLIV.  of  1793,1  a  Potta  for 
the  sale  of  a  Talooh  at  a  fixed  rent  in 
perpetuity,  is  invalid  with  respect  to 
the  fixed' rent,  but  valid  for  the  sale. 
Munroop  Rat  v.  Ramjee  Bunoja 
and  another.  22d  Dec.  1806.  1  S. 
D.  A.  Rep.  172.— H.  Colebrooke  & 
Fombelle.  Pitumber  Bhurtacharij 
V.  Ramjee  Bunojah,    3d  July  1807. 

1  S.  D.  A.  Rep.  195. — Harington  & 
Fombelle.  Oopee  Mohun  Thakoor  v. 
RanUonoo  Bose,    30th  June  1812. 

2  S.  D.  A.  Rep.  19.  —  Harington  & 
Fombelle. 

25.  Where  the  proprietors  of  a 
Jdgtr  claimed  to  recover  certain  lands 
from  a  person  who  asserted  a  right  to 
hold  them  under  a  Mukarrari  Potta 
at  a  low  rent,  it  was  held,  on  proof 
that  the  Potta  was  obtained  from  the 
agent  of  the  Jdgirddrs  without  their 
authority  or  knowledge,  that  such 
Potta  should  be  set  aside,  and  pos- 
session given  to  the  claimants  with 
mesne  profits  since  the  date  of  the  suit. 
Moohummud  Reazodeen  v.  Akbur 
Alt  Khan.  13th  June  1808. 1  8.  D  A. 
Rep.  238.— Harington  &  Fombelle. 

26.  Where  a  Zaminddr  refused  to 
grant  a  Potta  to  the  respondent,  who 
claimed  a  right  to  cultivate  certain 
land  under  a  Mirdn  tenure,  and  had 
deprived  him  of  his  right,  damages 

^  Rescinded  by  Sec.  2.  of  Reg.  V.  of 
1812,  but  re-enacted  for  the  ceded  and  con- 
quered provinces  by  Reg.  XIV.  of  1812 ;  and 
see  Sec  2.  of  Reg.  VIII.  of  1819. 

Vol.  I. 


were  awarded  to  the  respondent  for 
the  time  during  which  the  respon- 
dent had  been  kept  out  of  possession 
of  the  lands  in  question  under  Sec.  14. 
of  Reg.  XXV.  of  1802.  The  Court 
also  adjudged  that  the  respondent 
was  entitled  to  hold  the  land  in  ques- 
tion on  a  Potta  defining  the  rate  of 
division  of  thfe  produce,  which  rate, 
to  avoid  disputes,  should  be  deter- 
mined by  v\e  Zilla^  Judge,  who 
should  take  the  evidence  of  tne  Kar- 
nams  in  open  Court,  before  the  par- 
ties or  their  Vahils.  Zaminddr  of 
Ponary  v.  Ramasamy  Eeyer.  Case 
16.  of  1812.  1  Mad.  Dec.  62.— 
Scott,  Greenway,  &  Stratton. 

27.  In  a  suit  for  possession  of 
lands  on  a  Muhararri,  or  fixed  Jama,^ 
the  Potta  was  set  aside  by  the  Sudder 
Dewanny  Adawlut,  as  it  appeared 
that  it  had  never  been  acted  on,  and 
that  the  lands  specified  therein  had, 
both  previously  and  subsequently  to 
the  date  of  the  execution  thereof,  been 
leased  out  by  the  grantor,  both  in 
Katkind  and  Ijdrafij  to  difierent  per- 
sons, and  at  a  variable  rate.  Rajah 
Oopeenauth  and  another  v.  Mt.  Jya^ 
puttee.  6th  Feb.  1817.  2  S.  D.  A. 
Rep.  225. — Fombelle  &  R^es. 

28.  A  MukajTari  Potta,  or  lease 
at  a  fixed  rent,  granted  by  one  of  the 
heirs  of  a  deceased  Altamghdddr, 
acting  as  Mukhtdr  (or  managing 
agent)  of  the  rest  of  the  heirs,  was 
set  aside,  where  it  appeared  that  it 
had  been  granted  without  their  know- 
ledge and  concurrence,  and  that  he 
was  not  especially  empowered  by 
them  to  grant  such  Potta.  Ameer 
Buksh  and  others  v.  Moohummud 
Moostuqeem  Khan.  27th  Feb.  1817. 
2  S.  D.  A.  Rep.230.— Ker  &  Oswald. 

29.  A  Mukarrari  Potta,  or  lease 
in  perpetuity  to  an  under-ren£*, 
granted  subsequently  to  the  enact- 
ment of  Reg.  XLIV.  of  1793,  was 
set  aside  as  contrary  to  the  provbions 
of  Sec.  2.  of  that  Regulation.^  Meer 
Meruk  Susein  v.  Raja  Taj  Alt  Khan. 
23d  Sept  1818.  2  S!  D.  A.  Rep. 273. 


2  See  supra,  PI.  24,  note. 
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dO.  Af  a  Zaminddr,  sued  ^  to  re- 
cover possession  of  a  village  forming 
part  of  his  Zaminddriy  and,  as  be  aU 
legedy  granted  to  ^  in  lieu  of  wages 
for  service.  B  claimed  a  right  to 
hold  the  land  as  b,  Surva  JfokasUy 
under  a  Potta  alleged  to  have  been 
executed  by  A  to  B's  father  in  1800 : 
the  Court  considered  the  Potta  to  be 
proved.  A  urged  that,  by  a  Kotd 
granting  the  Zaminddri  in  lease  to 
him  for  eight  years,  and  under  the 
conditions  of  the  Sanad-irMUkiyai-u 
Istimrdr,  granted  to  him  in  1803,  as 
well  as  by  the  provisions  of  Sec.  12. 
of  Reg.  XXV.  of  1802,  he  was  re- 
Btricted  from  making  alienation  of 
the  property.  It  was  held  on  appeal, 
setting  aside  the  decision  of  the  Pro- 
vincial Court,  that  the  clear  and  ob- 
vious intent  of  the  restriction  in  ques- 
tion, as  well  as  of  the  corresponding 
legislative  enactments,  being  to  defeat 
improper  alienations,  to  the  prejudice 
of  the  rights  of  Government,  or  of  the 
successor  to  the  estate,  it  follows  that 
such  alienations  are  voidable  on  the 
determination  of  the  interest  of  the 
person  who  makes  them.  Thus,  if 
the  interest  of  A  had  ceased  on  the 
termination  of  the  eight  years'  lease, 
and  the  Zaminddri  had  been  assigned 
to  another ;  or  if,  pending  that  lease, 
the  Zaminddri  had  been  attached  for 
non.pa3anent  of  revenue ;  in  the  first 
case  the  grant  to  B's  father  would 
have  been  voided,  and  in  the  second 
it  would  cease  to  take  effect  so  long 
as  the  attachment  should  last.  But 
if  the  restriction  be  made  to  operate 
more  largely,  and  be  construed  to 
render  the  grant  null  and  void,  it 
would  be  carried  beyond  the  object 
for  which  it  was  intended.  It  must 
be  observed  that  A's  interest  suffered 
no  interruption  since  the  date  of  the 
grant  to  B's  father;  for  before  the 
termination  of  the  eight  years'  lease, 
the  Zaminddri  was  granted  to  him  in 
perpetuity.  B  was  accordingly  ad- 
judged to  hold  possession  of  the  vil- 
lage under  the  Pottay  subject  to  the 
operation  of  the  above  general  prin- 
ciples ^  and  the  Court  ordered  that  A 


should  restore  the  village  to  B,  toge- 
ther with  the  mesne  profits  thereof^ 
from  the  date  on  which  A  obtained 
possession  under  the  decree  of  the 
Lower  Court;  A  to  pay  costs  in 
both  Courts.  Rajah  EnoogwUy  Soo- 
riah  y.  Rajah  Rao  Vencata  Neela- 
dry  Rao.  Case  6  of  1821.  1  Mad. 
Dec.  284— Stratton  &  Harris. 

31.  A  Mukarrari  lease  of  lands 
in  Zillah  Behar  was  continued  to  the 
heir  of  the  grantee,  the  successor  of 
the  grantor  not  proving  that  it  was  a 
life  grant  only.'  Chowdhree  Dood 
Rai  Singh  v.  Moohumm^d  Yakia 
Khan.  12th  AprU  1824.  3  S.  D. 
A.  Rep.  332.-~C.  Smith  &  Ahmuty. 

32.  Zaminddrs  cannot  alter  the 
Potta  granted  to  Mukarraridan  by 
increasing  the  fixed  Istimrdri  if  aim} 


1  The  Pergunnah  of  Amnrthoo»  in  Zilbh 
Behar  (the  lands  in  question  in  this  case), 
was  one  of  those  places  for  which  a  special 
arrangement  was  made  antecedently  to  the 
decennial  settlement  by  Mr.  Thomas  Lav. 
Mr.  Harington,  in  a  note  to  his  Analysis  of  the 
Regulations^Yol.  II.  p.  239, 1st  edit,  observes 
that    "certain  Mtiarrari   or   permsoeot 
farms,  which  had  been  granted  by  the  for- 
mer Government  of  the  coantry,  or  by  tlA 
British  Qovemment,  before  the  period  of 
the  decennial  settlement,   and  wMch,  by 
the  rules  for  that  settlement,  were  to  lie 
continued  in  force  during  the  lives  of  tbe 
lessees,  are  also  included  in  the  Jama  of  the 
farmed  districts.    Two  Mukarrari  hnaa  of 
this  description,  in  the  district  of  Behsr- 
viz.  Tilharah,  farmed  to  Meer  Mohammad 
Bakir  Khan,  and  Rajgeer  Amurlhoo,  ftnaed 
to  Mohummud  Yahia  Khan — are  assessed 
after  deduction;   for  the  Jdgir  abolished 
the  former  at  Bs.  72,563 . 9  annas,  the  latter 
at  Rs.  26,002.    The  same  district  comprises 
other  Mukarrari  farms  to  a  stUl  larger 
amount*  which  were  constituted  in  the  year 
1788,  or  Fuslee  year  1196,  the  year  preced- 
ing the  decennial  settlement  of  the  residue 
of  the  Behar  Province,  and  which,  it  is  ma- 
terial to  remark,  are  excepted  from  some  of 
the  general  rules  for  that  settlemeat,  par- 
ticularly that  which  declared  Mukarrari 
leases  to  persons  not  the  actual  proprieton 
of  the  land  included  in  such  leases,  though 
granted  or  confirmed  by  the  Supreme  Go- 
vernment, to  be  for  the  lives  of  the  lessees 
only." 

«  Under  Sec  49.  of  Reg.  VIB.,  Sec  7.  of 
Reg.  XLIV.  of  1793.  and  CI.  5.  of  Sec.  29. 
of  Reg.  VII.  of  1799.  This  l»t  was  re- 
scinded by  Sec.  2.  of  Reg.  XL  of  I822L 
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Baboo  Ramnarain  v.  Oohut  Chund 
and  another,    4  S.  D.  A.  Rep.  131. 

33.  A  MukurraA  Potta,  executed 
by  a  Zaminddr  in  flavour  of  the  Col- 
lector's Diwdny  being  declared  void 
under  Sec.  15.  of  Reg.  II.  of  1793, 
the  heirs  of  the  Diwdn  were  ordered 
to  relinquish  possession  in  favour  of 
the  heirs  of  tne  Zaminddry  though 
the  death  of  the  Zaminddr  took  place 
eighteen  years  before  the  institution 
of  the  suit ;  the  extreme  youth  of  the 
heirs,  and  other  circumstances  of  the 
case,  being  held  to  be  sufficient  to  ac- 
count for  the  delay  in  suing.  Bin- 
drabun  Boss  v.  Baboo  Jowahir  Singh 
and  others.  13th  March  1826.  4  S.  D. 
A.  Rep.  130. — Leycester  &  Dorin. 

34.  It  was  held  that  Pottos  granted 
by  the  ostensible  auction  purchaser 
of  lands,  and  conditioning  that,  at  the 
end  of  ten  years,  the  lease  should  con- 
tinue on  the  same  terms  (it  being 
then,  by  Reg.  XLIV.  of  1793,  not 
legal  to  grant  a  longer  lease  than  ten 
years),  were  binding  against  the  real 
purchaser,  and  good  against  his  claim 
to  enhanced  assessment  at  the  end  of 
the  term,  without,  however,  affecting 

^e  rights  of  Government,  or  any  fu- 
ture purchaser  of  the  whole  Pergun- 
nah,  in  case  of  a  public  sale  for  ar- 
rears. Itam  Narain  Rai  v.  Reaz 
Oodeen  and  others,  16th  Jan.  1827. 
4  8.  D.  A.  Rep.  193. — Leycester  & 
Dorin. 


appearing  to  have  been  granted  to 
the  same  person,  on  the  same  day, 
and  for  the  same  lands,  as  a  deed  of 
mortgage,  and  therefore  evidently  in- 
tended only  as  an  additional  security 
for  a  debt.  Ramnarain  Mitter  v. 
Kaiee  Persftad  Rai  and  others,  21st 
June  1824.  .  3  S.  D.  A.  Rep.  372.— 
Ahmuty. 

37.  Perpetual  leases,  Jdwatchdnd 
Diwdhar  (as  long  *as  the  sun  and 
moon),  cannot  be  resumed  by  the 
lessor  as  long  as  the  lessee  pays  the 
rent.  Kawul  Purbhasunjee  Veerum- 
singjee  v.  Adumjee  Ha^a>ee,  28th 
July  1831.  Seli  Rep,  60.— Ironside, 
Barnard,  &  Baillie. 

37  a.  It  was  held  that  a  tenant  on 
a  perpetual  lease  has  the  power,  even 
although  in  balance,  of  resigning  his 
lease,  if  he  do  so  formally,  and  at  the 
proper  season,  i,e.  the  close  of  the 
year.  Rajah  Kishenchunder  Baha- 
door  V.  Shunkeree  Bassee  and  others. 
12th  June  1844.  7  S.  D.  A.  Rep. 
174. — Reid  &  Gordon  (Dick,  dw- 
sent,). 


3.  Lease  in  Perpetuity, 

35.  A  lease  granted  in  perpetuity 
by  the  Collector  of  Benares  will  not, 
at  the  grantee's  death,  devolve  on  his 
heirs  if  it  have  not  been  confirmed  by 
the  Board  of  Revenue  or  Govern- 
ment, according  to  the  provisions  of 
Sec.  18.  of  Reg.  VI.  of  1795.  The 
Collector  of  Benares  v.  Oooma  Baee 
and  another,  14th  Nov.  1820.  3  S. 
D.  A.  Rep.  52. — Sir  J.  Colebrooke 
&  Goad. 

36.  The  Court  ordered  a  lease  to 
be^  cancelled  though  it  contained  no 
mention  of  a  term,  it  not  being  ex- 
pressly declared  to  be  perpetual,  and 


4.  Life  Leases, 

38.  It  was  held  that  the  Shiwdit, 
or  Superintendent  of  a  religious  esta- 
blishment, is  not  competent  to  grant  a 
lease  of  the  lands  appertaining  to  the 
establishment  for  a  longer  period  than 
his  own  life.  Radha  BuUubh  Chund 
and  others  v.  Jitggut  Chunder  Chow- 
dree  and  others,  8th  May  1826.  4 
S.  D.  A.  Rep.  151.  —  Leycester  & 
Dorin. 

39.  A  lessee  for  life  was,  by  the 
terms  of  the  lease,  restricted  to  the 
cultivation  of  indigo.  Held,  on  a 
liberal  construction,  that  it  was  not 
vitiated  by  the  growth  of  grain  neces- 
sary for  the  support  of  the  cultivators. 
Raja  Grischandra  Ray  v.  Commis- 
sioner of  the  Sundarbans,  16th  May 
1832.  5  S.  D.  A.  Rep.  205.— Wal- 
pole. 

39  a.  A  lease  to  A  for  life  may  be 
assigned  and  transferred,  and  will 
contmue  during  ^'s  life.     lb, 

40.  A  limited  lease,  containing  a 
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stipulation  of  renewal,  without  men- 
tion of  any  further  limitation,  or  any 
phrase  which  could  be  so  construed 
as  to  confer  perpetual  or  heritable 
right  on  the  lessees,  was  limited  by 
the  Court  to  the  term  of  the  natural 
lives  of  the  lessees.  Hurris  Chunder 
Dhur  V.  Ounga  Dhur  Ddss  and 
another.  26th'  Jan.  ie&6.  6  S.  D. 
A.  Rep.  49.— -Rattray  &  Stockwell. 

41.  In  a  cas%  of  life  lease,  it  w^ 
held  that  repeated  transfers  of  the 
rights  of  the  lessee,  and  length  of  pos- 
session, form  no  bar  to  the  recovery 
of  possession  of  the  lands  by  the  lessor 
or  his  representative  on  the  death  of 
the  lessee.  Dishennath  Biswas  and 
others  v.  Maharajah  Grischunder 
Deb  and  another,  21st  April  1842. 
7  S.  D.  A.  Rep.  94.— Lee  Warner  & 
Reid. 


5.  lAahilityfor  Rent. 

42.  A  sued  B  and  C  for  land  and 
profits  with  interest  from  title  ac- 
quired. B  contested  the  title ;  C 
merely  asserted  a  prior  tenure,  sub- 
ject to  rent  derived  from  B,  which 
tenure  A  dis^puted.  Tliough  A  proved 
his  title  and  recovered,  subject  to 
(7s  tenure,  C,  by  decree,  was  made 
liable  for  rent  from  the  date  of  judg- 
ment only,  and  not  from  the  date  of 
A*s  title,  or  any  other  prior  date. 
Prdnndth  Chaudhuri  and  another  v. 
Chandramani  Devi.  25th  Sept. 
1893,  5  S.  D.  A.  Rep.  328.— 
Braddon. 

43.  Held,  that  a  planter,  lessee  of 
certain  lands  for  the  cultivation  of 
indigo,  selling  his  factory  to  another, 
and  transferrmg  his  lease,  is  never- 
theless responsible  to  the  lessor  for 
the  rents  due  under  the  engagement 
executed  by  him  as  lessee,  but  has 
his  action  against  the  transferee. 
Motee  Bahoo  v.  Moses  Khachik 
Arakel.  6th  May  1836,  6  S.  D. 
A.  Rep.  67. — Barwell  &  Stockwell. 

43  a.  The  leasing  out  of  lands  to  a 
third  party,  during  the  unexpired  pe- 
riod of  a  lease,  renders  the  lessor 
liable  to  repay  tlie  rents  drawn  under 


itd  terms,  with  l^al  interest,  subject 
to  the  cancelment  of  the  intermediate 
lease,  and  restoration  of  the  posses- 
sion of  the  lands  to  the  original  lessee, 
together  with  the  gross  rent,  less  ten 
per  cent,  for  collections,  leviable  from 
those  who  combined  to  share  the  gross 
rents  and  produce  of  the  lands  and 
to  keep  the  lessee  out  lof  possession. 
Mirza  Mohammad  Hussun  and  an- 
other V,  Forbes.  28th  May  1845. 
Decis.  S.  D.  A.  1845. 178.  2  Sev. 
Cases,  273. — ^Court  at  large. 


6.  Jlenefval. 

44.  Where  A  claimed  from  B,  a 
landed  proprietor,  the  produce  of 
lands  of  which  a  lease  had  been 
granted  to  A  for  four  years,  and  re- 
newed in  the  same  year  for  ten  years 
further,  but  possession  taken  from  him 
in  favour  of  a  new  lessee ;  it  was  held 
that  A  was  entitled  to  the  produce  of 
the  lands  during  the  term  of  the  ori- 
ginal lease,  but  that  the  renewed  lease, 
as  being  the  renewal  of  a  former 
lease  before  the  last  year  of  its  term, 
was  contrary  to  Sec.  2.*  of  Reg. 
XLIV.  of  1793,  and  therefore  void. 
Bhunjun  Sing  v.  Moher  Sing.  4th 
Sept.  1807.  1  S.  D.  A.  Rep.  212.— 
H.  Colebrooke  &  Fombelle. 

45.  A  received  an  advance  from 
B  on  executing  a  lease  of  certain 
lands  for  a  specified  period,  with  a 
further  condition  that  if  the  debt  were 
not  repaid  in  full,  on  the  expiration  of 
the  terms  of  the  lease,  the  lease  should 
be  continued  to  B  till  the  loan  was 
paid.     Two  years  before  the  lease 
expired  B  was  ejected,  in  execution  of 
a  decree  of  the  Provincial  Court,  for 
the  same  lands,  obtained  by  C  against 
Ay  which  decree  was  reversed  by  the 
Sudder  Dewanny  Adawlut,  and  the 
lands  restored  to  .4   as  proprietor. 
Held,  that,  under  such  circumstances. 
By  the  lessee,  was  entitled  to  recover 
and  hold  possession,  under  the  terms 
of  his  lease,  until  the  payment  of  the 


*  See  ruproj  PI.  24,  note. 
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debt  due  to  him  by  A,  notwithstand- 
ing the  expiration  of  the  term  of  the 
onginal  lease.  Oirdharee  Led  v. 
Mt.  Kadira.  24th  June  1837.  6 
S.  D.  A.  Rep.  175.— Braddon  & 
Harding.     (Hutchinson,  dissent.). 


7.  Lease  by  way  of  Mortgage. 

42.  A  lease  granted  in  considera- 
tion of  an  advance  of  a  sum  of  money 
was  held  to  be  equivalent  to  a  mort- 
gage, and  the  lessee  was  declared 
liable  for  such  surplus  proceeds  of 
the  estate  as  remained  after  he  had 
realized  his  principal  with  interest. 
Mohunt  Teekumbhartee  v.  Sytid  Ik- 
san  Alt.  16th  July  1827.  4  S.  D. 
A.  Rep.  251.— C.  Smith. 


8.  Annulment. 

43.  The  order  of  a  Zillah  Judge, 
declaring  that  a  sale  in  execution  of 
a  decree,  which  adjudged  repayment 
of  a  loan  previously  advanced  to  pro- 
tect the  same  property  from  public 
sale  for  arrears  of  revenue,  had  the 
same  effect  as  such  public  sale,  and 
cancelled  all  leases  granted  by  the 
late  proprietor,  was  overruled.  Rat 
Jfuhoond  Kishnmr,  Petitioner.  30th 
June  1841.  S.  D.  A.  Sum.  Cases, 
13.— Reid. 

44.  Failure  in  a  lessee  (after  a 
formal  written  notice  duly  served)  to 
furnish  fresh  security  on  the  death  of 
his  Malzdmin^  annuls  the  lease  and 
engagement  contracted  between  the 
lessor  and  lessee.  Mirza  Mahammad 
ITussun  and  another  v.  Forbes.  28th 
May  1845.  Decis.  S.  D.  A.  1845. 
178.  2  8ev.  Cases,  273.— Court  at 
large. 


LEGACY. — See  Will,  passim. 


LEPER. 

I.  Testimony     of.  —  See     Evi- 

DENCB,  4. 


II.  Inheritance  op. — See   Inhe- 
ritance, 248. 

III.  Suicide  by. —  See   Criminal 
Law,  563  et  seq. 


.^■^  .^^,^\^  '^^^h^^.^  ^^^^.Arf 


LIBEL. — See  Defamation,  passim. 


LIEN*. 

1.  The  factor  for  the  owner  of  a 
ship  having  disbursed  money  upon 
her,  and  being  otherwise  a  creditor 
in  account  with  his  principal,  has  a 
lien  on  her,  not  defeasible  by  a  sub- 
sequent invalid  purchase  of  her  by 
such  factor,  which  lien  will  protect 
his  possession  in  a  suit  for  it  in  the 
Admiralty  Court,  founded  upon  an 
assignment  by  the  owner,  with  deli- 
very of  the  grand  bill  of  sale,  such 
assignment  being  subsequent  in  time 
to  that  of  her  coming  into  the  hands 
of  the  factor,  as  such,  and  to  the  dis- 
bursements, and  accruer  of  a  balance 
on  her  and  her  owner's  account. 
Ttdloh  and  others  v.  Bruce  and  ano- 
ther.     15th  May  1807.     1  Str.  230. 

2.  But  this  was  afterwards  re- 
versed on  appeal ;  and  it  was  declared 
that,  under  the  circumstances,  the 
factor  had  no  lien  on  the  ship  in  re- 
spect of  his  expenditure  concerning 
her.  Same  v.  Same.  24th  June 
1812.    1  Str.  264. 

3.  A  iudgment  docketed  according 
to  the  48th  plea  rule,  sndjieri  facias 
issued,  does  not  constitute  a  hen  on 
the  lands  of  the  debtor.  Colvin  v. 
Oboychum  Dutt.  1st  Term  1833. 
CI.  R.  1834.  46. 

4.  A  drew  five  bills  in  favour  of 
By  on  F  and  Co.j  who  accepted  the 
same,  and  ^ot  them  discounted  by 
the  Bank  of  Bengal,  and  on  their  be- 
coming due  procured  their  renewal, 
^and  Co.  subsequently  drew  three 
bills  on  the  Bank  of  Bengal,  and  for 
securing,  as  well  the  repayment  of 
the  principal  sum  due  on  these  bills 
and  interest,  as  of  all  and  every  sum 
or  sums  which  the  Bank  had  already 

• 

advanced,  or  should  advance,  on  ac- 
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count  of  the  drawers^  deposited,  as 
collateral  securities,  various  quantities 
of  Chili  copper  of  a  larger  amount  in 
value  than  the  advances  then  made. 
By  a  condition  in  these  bills,  the 
Bank  was  authorized,  in  default  of 
payment  within  the  time  stipulated, 
to  dispose  of  the  copper,  by  public  or 
private  sale,  and  to  re-imburse  them- 
selves the  principal  and  interest  due 
thereon.     Shortly  afterwards  F  and 
Co.  failed,    and  assignees  of  their 
estate  and  effects  were  granted  under 
the  Indian  Insolvent  Act.     On  pre- 
sentation to  J.  of  the  first  of  the  re- 
newed bills,  he  served  notice  on  the 
Bank  not  to  part  with  the  securities 
so  deposited  with  them  as  aforesaid, 
alleging  that  the  bills  drawn  and  re- 
newed oy  him  were  accommodation 
bills,  for  which  he  had  not  received 
any  consideration,  and  were  renewed 
on  the  &ith  of  the  securities  being 
applicable  to  their  discharge.     The 
*  assignees  of  F  and  Co.  redeemed  the 
copper  by  paying  to  the  Bank  the 
amount  of  the  prmcipal  and  interest 
due  upon  the  bills  drawn  by  F  and 
Co,    All  the  bills  drawn  by  A  were 
dishonoured,  and  the  Bank  of  Bengal 
brought  an  action  against  A  for  their 
amount.     On  a  biu  filed  by  Ay  on 
the  equity  side  of  the  Supreme  Court 
at  Bengal,  the  Bank  were  restrained 
by  injunction  from  proceeding  with 
the  action  at  law.     Held  on  appeal, 
by  the  Judicial  Committee  of  the 
Privy  Council,  discharging  the  in- 
junction, and  reversing  £e  lecree  of 
the  Supreme  Court,  that,  under  the 
circumstances,  the  redemption  of  the 
securities  was  a  sale  within  the  mean- 
ing of  the  condition  contained  in  the 
deposit  bills ;  and  that  such  sale  was 
not  a  release  to  Aj  as  surety  for  the 
previous  bills,  the  condition  not  being 
that  the  copper,  or  the  proceeds  thereof 
should  be  applied  preferentially,  or 
pari  passu,  with  the  other  debts,  but 
simply  in  reimbursement  to  the  Bank 
of  tne  principal  and  interest  due  upon 
the  bills.     The  Bank  of  Bengal  v. 
Badakissen  Mitter.  28th  June  1842. 
3  Moore  Ind.  App.  19. 


5.  The  endorsement  of  Bank  of 
Bengal  certificates  is  not  sufficient  to 
convey  the  property  under  Sec  9.  of 
Act  y  I.  of  1839 ;  but  there  is  nothing 
in  the  Act  which  says  that  the  inter- 
est shall  not  thus  be  passed,  or  that 
the  certificates  shall  not  be  given  as 
a  security.  But  a  lien  may  be  cre- 
ated by  deposit  The  general  rule  is, 
that  goods  in  pledge  cannot  be  re- 
pledged  ;  but  a  sub-bailee  may  hold 
against  a  bailor  until  the  bailee's  lien 
is  satisfied.  Wood  v.  Goluckehunder 
Podar.  Ist  Term  1843.  1  Fultmi, 
139. 


^^^^^»i^^^^^^fc^^^^N^^^^^i/* 


LIFE  INSURANCE.- See  Insd- 
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LIMITATION    OF    ACTIONS 
AND  SUITS. 


I.  Hindu  Law,  1. 

II.    MUHAHMADAN  LaW,  3. 

III.  In  tub  Supremb  Courts. 

1.  Statute,  4. 

2.  Ejectment, — See  Ejectment, 

13. 

3.  Trespass. — See  Trespass,  1. 

lY .  In  the  Courts  of  the  Honour- 
able Company. 

1.  Bengal  Rule  of  Limitation, 

d\  Generally,  19. 

bS  Exceptions  from,  57. 

c)  Achunvledgment  in  bar, 

76. 
(d)  As  regards  Mortgages. 

— See  Mortgage,  127 

et  seq. 

2.  Madras  Bule  of  XAmOation, 
80. 

a^  OeneraUy,  80. 
J))  Exceptions  from,  85. 

3.  Bombay  Mule  of  Limitatum, 
88. 

a^  OeneraUy,  S8. 

bS  Exceptions  from,  95. 

c)  Acknowledgment  in  bar, 


is 
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Hindu  Law.^ 

1.  If  the  owner  of  real  property, 
whether  land  or  other,  allow  another 
to  hold  it  for  three  generations  under 
any  deed,  without  claiming  it,  such 
properly  becomes  lost  to  him,  and 
ownership  accrues  to  the  person  in 
possession.  But  as  three  generations 
may  lapse  in  two  or  three  years,  it  is 
provided  by  the  Shastra  that  the  ac- 
tual possessor's  ownership  shall  ensue 
if  the  property  has  been  held  for  any 
time  after  the  Smartka  Kal,  or  ex- 
treme age  of  man.  In  the  Mitdc- 
shar&  this  Smartka  Kal  is  fixed  at 
100  years ;  however,  Katydyana  and 
VyaM  state  sixty  years  as  the  time 
when  three  'generations  may  be  said 
to  have  passed  over,  and  after  which 
the  claim  of  the  original  proprietor  is 
null  under  any  plea.  Suyud  Ohoo- 
lam  Ruza  v.  Aja  Bhaee  and  others. 
1  Borr.  367. 

2.  The  ri?ht  of  a  Hindii  widow  is 
not  necessarily  forfeited  by  her  omit- 
ting to  apply  for  separate  possession 
of  her  husband's  undivided  share  for 
more  than  twelve  years  after 'his 
death.  Mt,  Dhunmunnee  v.  Sona- 
tun  Sahoo  and  others.  3d  May  1B20. 
3  S.  D.  A.  Rep.  30.— Fendall  &  Goad. 


^^^S^W^^^^^^^^I^N^i^^^^ 


II.    MUHAMMADAN  LaW.* 

3.  A  claim  to  inheritance  may  be 
preferred  at  any  time  subsequent  to 
the  death  of  the  ancestor  without 
limitation.  Mt,  Khanum  Jan  v.  Mt, 
Jan  Beebee.  13th  Feb.  1827.— Ley- 
cester  k  Dorin. 


^0^f^^^^^>^^^^^f^^S^ 


III.  In  thb  Supreme  Courts. 

1.  Statute. 
4.  A  plea  of  the  Statute  of  Limita- 


>  For  the  Hindu  Law  of  Limitation,  see 
1  Macn.  Princ.  H.  L.  214,  215.  233.  2  Do. 
269.  case  vii.  May.  c.  ii.  s.  ii.  2  et  $eq. 
Macn.  Cons.  H.  L.  424.  431,  432. 

<  For  the  Muhanunadan  Law  of  Limita- 
tioD,  see  Macn.  Princ.  M.  L.  76.  r.  1,  and 
note.  283.  259.  366. 


tions,  pleaded  in  an  action  of  trespass, 
not  committed  within  four  years  next 
before  the  exhibiting  the  plaint,  and 
the  Supreme  Court  not  having  been 
established  four  years,  was  hela  to  be 
no  bar.  Attaram  Sircar  v,  JBaiUie. 
Hyde's  Notes.  12th  May  1776.  Mor. 
336. 

5.  The  Court  agreed  that  the  Bri- 
tish Statute  of  Limitations  did  not 
apply  to  India,  but  that  for  the  pe- 
riods of  time,  reckoning  from  the  time 
of  opening  the  Supreme  Court,  the 
Judges  would  apply  them  as  rules  of 
discretion.  Oyanckund  Shaw  v. 
Mirza  Mahomed  CJasim  AUy  Khan. 
Hyde's  Notes.  12th  Feb.  1778.  Sm. 
R.25.    Mor.  337. 

6.  A  replication  to  a  plea  of  the 
Statute  of  Limitations,  that  the  defen- 
dant was  not  amenable  to  the  Mayor's 
Court,  nor  to  any  other  English 
Court,  and  that  he  commenced  the 
action  within  six  years  after  the  esta- 
blishment of  the  Supreme  Court,  was 
held  good.  Ahaaw  Hadji  Mahomed 
Y.  Juggut  SeatVossaulChund.  Hyde's 
Notes.  3d  March  1779.  Sm.R.143. 
Mor.  338. 

7.  A  plea  of  the  Statute  of  Limi- 
tations in  an  action  of  trespass,  qitare 
clausum  fregitf  where  the  Supreme 
Court  had  not  been  established  six 
years  was  held  bad.  But,  Semble, 
That  it  would  have  been  considered 
a  good  plea  if  it  had  appeared  on  the 
pleadings  that  the  action  might  have 
been  brought  in  the  Mayor's  Court. 
Kissenchunder  Ohosaul  v.  Watson. 
Hyde's  Notes.  I4th  Nov.  1780. 
Mor.  339. 

8.  In  an  action  o{  assumpsit,  where 
the  defendant  pleaded  (with  the  gene- 
ral issue)  the  Statute  of  Limitations, 
the  replication  that  the  action  was 
commenced  within  six  years  after  the 
establishment  of  the  Supreme  Court 
was  held  good.  Bancharam  Roy 
and  another  v.  Sumner.  Hyde's 
Notes.   3l8t  March  1781.   Mor.  340. 

9.  It  was  doubted  whether  the  Sta- 
tute of  Limitations  extended  to  India ; 
but  if  so,  the  exceptions  and  provi- 
sions must  extend  there  also,  and  in- 
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stead  of  the  words  '^  within  this 
realm/'  the  words  must  he  under- 
stood ^' within  the  jurisdiction  of  the 
Supreme  Court,  and  within  the  dis- 
tricts of  Bengal,  Behar,  and  Orissa;" 
and  instead  of  the  words  ''  beyond 
seas/' ''  beyond  those  districts  and  out 
of  the  jurisdiction  of  ^ the  Supreme 
Court."  Verelst  v.  Levett  and  others. 
Hyde's  Notes.  8th  July  1782.  Mor. 
340. 

10.  But  it  was  decided,  subse- 
quently, that  the  Statute  of  Limita- 
tions does  extend  to  India;  and  in 
an  action  of  tusumpsity  the  plea  nan 
cusumpsit  infra  sex  annos  was  held 

food.*      Trdockum   Chatterjee    v. 
^hiUvps,    Chamb.  Notes.    16th 'Feb. 
1787.    Sm.  R.  93.    Mor.  341. 

10  a.  Twenty  years'  possession  by 
a  defendant  is  sufficient  to  bar  an  ac- 
tion of  trespass.  Bulram  Chund  v. 
Tiretta  and  another,  Chamb.  Notes. 
20th  July  1790.     Mor.  343. 

11.  Twenty  years'  possession  is  a 
good  bar  in  ejectment;  and  the  party 
suing  having  been  prevented  from 
suing,  or  entering  upon  the  land,  by 
any  disability,  cannot  avail  himself  of 
the  exception  in  his  favour  unless  he 
sues  within  ten  years  from  the  re- 
moval of  such  disability.  Doe  dem, 
Zhirgachum  Buhshy  and  others  v. 
Wyatt.  Chamb.  Notes.  22d  Nov. 
1790.    Mor.  341. 

12.  If  there  be  any  limitation  by 
Hindu  law,  it  must  be  pleaded  spe- 
cially between  Hindu  parties,  as  the 
Statute  of  Limitations  is  in  England. 
Mohun  Persad  Tahoor  v.  Lou  Be- 
harry,  Chamb.  Notes.  24th  Nov. 
1790.    Sm.  R.  92.    Mor.  342. 

13.  A  replication  that  the  parties 
are  Gentoos,  and  that,  according  to 
the  laws  of  the  Gentoos,  the  plaintiff 
may  commence,  sue,  and  prosecute 
his  action  at  any  time  whatsoever,  was 
demurred  to,  and  no  counsel  appear^ 


*  Note  by  Chambers,  J.  "  I  understand, 
from  my  brother  Hyde,  that  no  doabt  was 
ever  made  by  the  Advocates,  or  by  the 
Court,  whether  or  no  the  Statute  of  Limi- 
tations extends  to  this  country." 


ing  in  support  of  the  replication,  the 
defendant  had  judgment  on  the  de- 
murrer without  argument  Kisun- 
chum  Tagore  v.  Mempriah  ^fihee, 
Administratrix  of  Oovindram  Ta- 
gore. Chamb.  Notes.  5th  July  1791. 
Sm.  R.  93.    Mor.  343. 

14.  In  an  action  of  lusumpsit  the 
plea  that  the  defendant  did  not  pro- 
mise within  ten  years,  was  held  good 
whei^e  it  was  n6t  averred  that  the  de- 
fendant was  a  Hindii.  The  jurisdic- 
tion clause  merely  alleged  that  the  de- 
fendant was  an  inhabitant  of  Calcutta, 
and  therefore  the  Court  could  not 
presume  that  the  defendant  was  not 
a  British  subject  The  Court  cannot 
presume,  from  the  names  of  parties 
that  they  are  Hindtis,  and  therefore 
the  general  law,  the  law  of  England, 
must  be  applicable.*  Leave  to  amend 
was,  however,  granted  on  payment  of 
costs.  Mahadan  JDuit  v.  MutUs 
Chund.    4th  Term  1824.    Mor.  344. 

15.  Semble,  Where  a  bill,  profess- 
ing to  be  founded  on  a  contract,  being 
for  the  amount  of  a  loan  made  thirty- 
one^ears  previously,  upon  interest; 
and  instead  of  an  allegation  of  an  ac- 
knowledgment of  the  demand  within 
six  years,  there  is  one  only  of  an  im- 
dertEiking  to  pay  within  twenty  yean 
from  the  date  of  the  advance ;  such 
undertaking  might,  in  this  case,  be 
made  in  the  year  the  contract  was 
entered  into,  or  the  following  year, 
just  thirty  years  previously,  to  which 
the  Statute  of  Limitations  might  have 
been  pleaded.  Peeramak  Syrang  v. 
Nineapah.  16th  Aug.  1808.  1  Str. 
283. 

16.  Between  Hindu  parties  the 
Statute  of  Limitations  cannot  be 
considered  applicable  in  actions  ex 
contractu.  But  it  seems  likely  that  if 
the  cause  of  action  did  not  fall  within 
the  exceptions  in  the  Statute  of  the 
21st  Geo,  III.  c.  70.  s.  17.,  the  Statute 
of  Limitations,  the  plea  of  the  Statate 
would  be  good.    Kistnochunder  Str- 

2  Qtuere,  Whether  the  plea  would  not 
have  been  good  if  it  had  appeared  upon  the 
record  that  the  defendant  was  a  Hindu  f 
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car  V.  Mamdhone  Nundy  and  others. 
Mor.  345. 

17.  It  was  expressly  determined^  on 
demurer,  that  the  Statute  of  limita- 
tions is  not  applicable,  in  the  Supreme 
Court,  to  Hindu  parties.  The  action 
in  this  case  was  on  a  promissory  note. 
Kistnochund  Seal  v.  Ramdhone  Nun- 
dun.    1834.    Mor.  345. 

18.  The  plea  of  the  Statute  of  Li- 
mitations upon  a  promissory  note 
cannot  be  sustained  between  Hindti 
parties.  Meenasckyer  Brakminee  y. 
Amachella  Ckittee.  1840.  Mor. 345. 


IV.  In  thb  Courts  op  the  Honour- 
able Company. 


1.  Bengal  rule  of  Limitation, 
(a)  Generally. 

19.  Where  the  plaintiffs  had  sued 
for  rents  of  land  held  by  the  defen- 
dants, due  for  a  period  of  fourteen 
years,  alleging  the  existence  of  ano- 
ther action  for  other  lands  between 
the  same  parties,  to  account  for  the 
delay  in  the  institution  of  the  present 
action ;  it  was  held,  that  no  sufficient 
cause  had  been  shewn  to  bar  the  appli- 
cation of  the  rule  of  limitation  laid 
down  in  Sec.  14.  of  Reg.  III.  of  1793. 
Ruttun  Munee  Bassea  and  others  y. 
Shunkuree  Bassea  and  others,  28th 
May  1838.  6  S.  D.  A.  Rep.  231.— 
Braddon  8c  Money. 

20.  A  claim  to  the  recovery  of 
lands  alleged  to  be  the  claimant's 
right  of  inheritance  was  held  to  be 
barred  by  lapse  of  time,  under  Sec.  15. 
of  Reg.  III.  of  1793,  as  well  as  under 
Reg.  il.  of  1805,  the  defendant,  or 
his  ancestor,  appearing  to  haye  held 
bond  fide  possession  for  more  than 
twelye  years  antecedent  to  the  suit. 
Lai  Rooder  Pertab  Sing  v.  Lai 
BhohtdSing.  2d  Sept.  1808.  IS. 
D.  A.  Rep.  253.— Harington  &  Fom- 
belle. 

21.  On  the  claim  of  a  person  against 
the  son  of  his  brother  for  a  share  of 
an  estate,  it  appearing  that  the  defen- 


dant and  his  father  had  held  adverse 
bond  fide  possession  for  more  than 
twelve  years,  the  claim  was  disal- 
lowed. Radhachum  Mohapatur  v. 
Ghmganaraen  Mohapatur.  5th 
March  1810.  1  S.  D.  A.  Rep.  297. 
— Harington  &  Stuart. 

22.  Where,  in  a  suit  for  possession 
of  an  estate  as  the  plaintiff's  right  by 
inheritance  from  a  banker  (who  died 
nineteen  years  befoft),  it  appeared 
that  the  ancestor  of  the  defendant, 
though  not  the  rightful  heir,  had  ob- 
tained a  public  order  from  the  late 
Government  constituting  him  pro- 
prietor of  the  estate,  and  that  posses- 
sion had  been  held,  accordingly,  for 
fourteen  years  prior  to  the  introduc- 
tion of  the  British  authority  into  the 
district ;  it  was  held,  that  the  claim  was 
not  cognizable  under  the  5th  and  6th 
Sections  of  Reg.  XIV.  of  1805,  which 
restrict  the  Courts  from  interfering 
with  acts  of  the  native  Government, 
or  with  suits  in  which  the  cause  of 
action  may  have  arisen  more  than 
twelve  years  before  the  acquisition  of 
the  district.  Umrut  Ram  Chowdry 
and  others  v.  Kesuree  Baee  and  ano- 
ther, 27th  Feb.  1811.  1  S.  D.  A. 
Rep.  314. — Harington  8c  Fombelle. 

23.  A  claim  to  the  amount  of  a 
decree  in  favour  of  the  ancestor  of 
the  plaintiff,  passed  twenty-four  years 
before,  was  disallowed,  on  the  pre- 
sumption, arising  from  the  lapse  of 
time,  and  other  circumstances,  that  it 
had  been  satisfied.  Mirza  Husun 
AH  V.  Mirza  Shureef  and  others, 
5th  March  1811.  1  8.  D.  A.  Rep. 
317. — Harington  &;  Fombelle. 

24.  A  claim  by  the  appellants  to 
certain  lands  was  disallowed,  as  barred 
by  the  rule  of  limitation,  twenty-one 
years  having  elapsed  from  the  date  of 
a  proclamation  inviting  their  ances- 
tors to  sue  to  the  date  of  the  institu- 
tion of  the  suit.  Byjnath  Sing  and 
others  v.  Syud  Hoosein  Khan  and 
otiiers,  3d  March  1812.  2  S.  D. 
A.  Rep.  1. — Harington. 

25.  It  was  held  that  the  prohibition 
against  the  trial  of  suits,  the  cause  of 
action  in  which  might  have  arisen 
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previous  to  August  VJQ&y  was  appli- 
cable to  the  districts  of  Burdwau, 
Chittagongy  and  Midnapore,  ceded 
in  September  1760,  in  common  with 
other  parts  of  the  provinces  included 
in  the  Dewanny  grant  of  1765,  no 
distinction  being  made  in  the  Regula- 
tions. Vaked  of  Oovemment  v. 
Rajesree  Dibia  and  ^others.  SOth 
August  1815.  2  S.  D.  A.  Rep.  156. 
— Harington  &^Fombelle. 

26.  Where  execution  was  sued  for 
under  a  decree  thirteen  years  after 
the  date  thereof;  it  was  held  to  be 
neither  just  nor  agreeable  to  the  prac- 
tice of  the  Courts  to  carry  such  de- 
cree into  execution ;  and,  moreover, 
that  even  if  the  respondents  had  been 
put  in  possession  of  the  lands  under 
this  decree  (as  asserted  by  them),  and 
had  been  dispossessed  by  the  appel- 
lant, the  Judge  should  not  have  car- 
ried the  decree  into  execution  a  second 
time,  but  should  have  referred  the 
party  to  a  new  Dewanny  suit.  Jug- 
gunath  Pershad  Sircar  v.  Radhor 
nath  Sircar  and  others.  16th  Nov. 
1818.  2  S.  D.  A.  Rep.  280.— Fen- 
dall  &  Rees. 

27.  Execution  of  a  decree,  thirteen 
years  after  the  date  thereof,  was  dis- 
allowed,    lb, 

28.  A  claim  by  a  Musulm&n  wo- 
man to  a  share  of  her  deceased  father's 
property  was  dismissed  as  not  having 
been  preferred  for  more  than  twelve 
years  after  his  death,  and  therefore 
not  cognizable  under  Sec.  14.  of  Reg. 
III.  of  1793,  and  Clause  3.  of  Sec.  2. 
of  Reg.  II.  of  1805.  Mt.  Zureenah 
JBeebee  v.  Khajah  AU  and  others, 
9th  May  1820.    3  S.  D.  A.  Rep.  32. 

29.  In  a  suit  by  a  Hindu  for  a 
share  of  his  maternal  grandfather's 
property,  it  was  held  that  the  rule  of 
limitation  should  be  reckoned  from 
the  period  of  his  mother's  or  his 
grandmother's  death,  and  not  from 
that  of  hb  grandfather's  second  widow, 
who  had  got  possession  under  a  de- 
cree of  the  Court,  his  right  having 
begim  to  accrue  on  the  death  of  the 
former  persons.  Mamdhun  Sein  and 
others  v.  Kithenkawth  Sein  and  others. 


17th  July  1821.    8  S.  D.  A.  Rep, 
100.— Goad. 

30.  In  a  case  of  succession  to  one 
of  the  tributary  estates  of  Zillah,  Cut- 
tack,  a  decision'  given  in  favour  of 
the  plaintiff  by  the  Superintendent 
was  reversed  on  appeal,  and  the  claim 
dismissed,  as  being  barred  by  Sec  4. 
of  Reg.  XI.  of  1816,  which  prohibits 
cognizance  of  suits  in  which  the  cause 
of  action  may  have  arisen  prior  to  the 
cession  of  tne  district.  Mja  iSAam 
Soonder  Muhunder  v.  Kitten  Chair 
der  Bhomurbur  RaL  22d  March 
1825.  4  S.  D.  A.  Rep.  39.— Ha- 
rington  &  C.  Smith. 

31.  A  claim  to  the  possession  of  a 
Talooh  was  held  to  be  barred  by  the 
rule  of  limitation,  the  reasons  uiged 
by  the  claimant  for  omitting  to  pros- 
ecute his  claim  at  an  earlier  period 
not  being  deemed  to  be  sufficient  by 
the  Court.  Kishen  Dhun  Sircar  and 
others  v.  Mt.  NujeAa  Reebee  and 
others,  12th  Mav  1825.  4  S.  D. 
A.  Rep.  29. — Sealy  &  Martin. 

32.  Where  a  summary  decision 
passed  by  a  Zillah  Court  in  1796,  and 
confirmed  by  the  Provindal  Court 
in  1797,  left  to  the  part^  out  of  pos- 
session the  option  of  suing  to  establish 
hb  claim  to  certain  lands;  it  was  held, 
that  as  no  action  had  been  instituted 
till  1815,  the  right  of  action  was  baned 
by  the  rule  of  mnitation  contained  in 
Sec.  14.  of  Reg.  III.  of  1793,  and 
Reg.  II.  of  lS)5.  Ram  Kaomar 
Neeaee  Bachesputtee  v.  Sree  Nath 
Bhuttacharu),  25th  June  1825. 
4  S.  D.  A.  Rep.  14.— C.  Smith. 

33.  A  claim  for  the  possession  of 
an  estate  was  held  to  be  barred  by  the 
rule  of  limitation  where  the  adverse 
party  was  proved  to  have  been  in 
possession,  under  a  deed  of  sale^  for 
upwards  of  twenty  years.  Zorawur 
Sing  and  another  v.  Zor  Sing  and 
others.  21st  July  1825.  4S.1).A. 
Rep.  87.— C.  Smith  &  Sealy. 

34.  It  was  held  that  a  proprietaiy 
claim  to  lands  situated  in  Cawnpore 
is  not  cognizable  under  Reg.  II.  of 
1805,  there  not  having  been  aoy  pos- 
session, on  the  part  of  the  claimants 
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or   their  ancestors,    sinoe    the   date  i  1815  her  repreeentatiye  E  sued  for 
of   the   Company's    acquisition    of  the  real  estate  of  A,  as  heir^t-law, 

and  in  1820  obtained  judgment  for 
one-third,  on  the  ground  that  B,  C, 
and  D  had,  with  mutual  acquiescence 
and  equal  rights,  jointly  taken  the 
succession,  and  C  had  bequeathed  his 
share  to  B,  In  1822  E  sued  B  for 
the  third  of  tlie  personal  estate  gene- 
rally as  per  schedule,  but  was  non- 
suited ;  bj  direction,*  he,  in  1827, 
brought  an  action  for  one-third  of  a 
particular  debt  in  the  schedule.  E  re- 
covered, and  it  was  ruled  that  he  was 
not  stopped  by  prescription,  because 
2>  had  died  within  twelve  years 
irom  the  last  instalment  of  the  debt 
recovered ;  within  twelve  years  from 
lys  death  E  had  brought  his  action 
for  one-third  of  the  personal  estate  of 
A ;  and  B,  as  administrator  (as  avow- 
ed by  the  terms  of  the  schedule),  was 
trustee  and  depository  for  the  behoof 
of  J}  and  others.  Mariam  BUn  and 
others  v.  Khwaja  Ametic  Ter  Ste- 
pkanos,  7th  Feb.  1831.  6  S.  D.  A. 
Rep.  84. — Rattray. 

38.  Of  two  widows  of  a  Hind^,  one 
had  succeeded  and  administered  to 
his  estate,  and  had  sold  part  under 
necessity.  An  action  brought  by  the 
other  widow,  for  half  the  estate,  at 
the  end  of  twenty  years,  was  dismissed 
on  defect  of  cause  shewn  (such  as 
fraud  or  violence)  which  might  bar 
the  rule  of  limitation.  Radha  Ma* 
ni  Devya  v.  Suryd  Mani  Beeya  and 
another.  31st  May  1831.  5S.D.A. 
Rep.120.— Tumbull,  Ross,  k  Rattray. 

39.  In  1211,  Fuslee,  the  Board  of 
Revenue  had  separated  from  A's  as- 
sessed estates  five  MdhdUs  (reco- 
vered at  law  by  B)^  at  a  Jama  deemed 
just,  though  much  less  than  the 
amount  imputed  to  the  MahdUs  in 
the  details  of  ji's  contract  In  1225 
A'b  heir  sued  Government  and  B, 
to  recover  the  difference  for  thirteen 
years.  Held,  that  the  claim  was  not 
cognizable  under  general  circum- 
stances, and  in  particular  under  Sec. 
6.  of  Reff.  XXV.  of  1793*,  his  re- 
medy  under  which  had  been  indicated 


the  provinces  (about  sixteen  years), 
and  none  for  twenty-two  years  before, 
and  no  claim  having  been  preferred 
on  their  part  at  either  of  the  tnree  first 
settlements.  Murdun  Singh  and  ano* 
ther  V.  Khyrat  Alt  and  others.  25th 
Sept.  1826.  4  S.  D.  A.  Rep.  185.— 
Leycester  &  Dorin. 

35.  It  was  held  that  the  term  of 
sixty  years,  specified  in  CI.  3.  of  Sec. 
3.  of  Reg.  II.  of  1805,  was  not  ap- 
plicable to  a  suit  for  lands  in  Allaha- 
bad, instituted  upwards  of  twelve 
years  after  the  date  of  the  cession, 
the  cognizance  of  which  is  prohibited 
by  Sec.  18.  of  R^.  II.  of  1803. 
3foohummud  Hoosein  v.  Chmput 
Singh.  24th  July  1827.  4  S.  D. 
A.  Rep.  254. — Ross. 

35  a.  And  the  same  point  was  de- 
cided in  an  analogous  case,  where  it 
was  held  that,  notwithstanding  the 
sixty  years  mentioned  in  Reg.  II.  of 
1805,  no  claim  can  go  back  beyond 
the  date  of  the  cession,  and  this  with- 
out reference  to  the  defendant's  posses- 
sion having  been  fair  or  unfair.  Mur* 
dun  Singh  and  others  v*  Nujeeb  Ali 
and  others.  26th  Sept  1826.  4  S. 
D.  A.  Rep.  258,  note. — Leycester  & 
Dorin. 

36.  A  made  a  grant  of  part  of  his  in- 
herited real  estate,  in  Shahabad,  to^ ; 
on  B*B  death,  his  grandsons  C  and  JD 
(living  with  their  father  E)  succeed- 
ed. JP(his  father  J.  living)  sued  C,  Z>, 
and  Ey  to  set  aside  the  grant  as  illegal 
under  the  Hindd  law,  and  to  recover 
the  estate  granted  under  an  assign- 
ment from  A.  Held,  that  F*b  suit 
was  barred  by  the  quiet  possession  of 
B,  Cj  and  2>,  during  a  term  exceeding 
twelve  years.  Oopdl  Chand  Pande 
and  another  v.  B&bu  Kunwar  Singh. 
3d  April  1830.  5  S.  D.  A.  Rep.  34. 
— ^Tumbull,  Leycester,  &  Ross. 

37.  A  died  in  1790;  his  natural 
son  Bf  and  his  uncle  (7,  obtained 
from  the  Supreme  Court  letters  of 
administration  to  his  estate,  accounts 
of  which  they  filed  in  1796.  Soon 
after  C  died,  and  D,  the  daughter  of 
another  uncle,  ako  died  in  1808.     In 


ResciDded  by  Reg.  XIX.  of  1814. 
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bj  the  Court  of  Appeal^  in  1212,  in 
an  order  on  a  petition  o(A.  Raja 
Chhatar  Singh  v.  Oovemment  okd 
others.  19th  July  1831.  5  S.  D. 
A.  Rep.  130.— Rattray. 

40.  Before  and  after  the  decennial 
settlement  several  Talooks  were  re- 
gistered in  the  names  of  different  per^ 
sons^  as  components   of  a  McJidUy 
with  specification  oi areas  and  qiiota^j 
completing  thS   eeneral   assessment 
thereon ;  each  Tahok  was  considered 
as  Huzuri,    In  1794  A'b  name  was 
omitted  in  a  revised  list,  and  he,  after 
four  years,  petitioned  the  Revenue 
authorities  against  this.     In  1817,  A 
sued  JB  for  right  to  hold  as  Huzuriy 
and  to  recover  lands  of  the  Talooh, 
from  which  (a  trifle  excepted)  he  al- 
leged ejectment  in  1807.     He  pleaded 
that,  awaiting    the    decision  of  the 
Board,  in  his  protest,  by  order  of  the 
Collector,  up  to  1807  he  paid  revenue 
through  B,  as  his  under  tenant.  The 
claim  was  dismissed  with  reference  to 
the  laches  of  Ay  a  period  of  nineteen 
years  having  elapsed  from  the  peti- 
tion to  the  Collector  till  that  of  bring- 
ing the  action,  and  on  defect  of  proof 
that  A  actually    held   the    claimed 
Talook,  and  was  ejected  therefrom. 
Malik  Yakut  and  others  v.  Jag  Ji- 
wan  Bhar.    3d  April  1832.    5  S. 
A.  Rep.  179. — H.  Shakespear. 

41.  A  suit,  instituted  in  1817,  to 
recover  Altamgkd  lands,  in  right  of 
an  ancestor,  who  died  out  of  posses- 
sion of  them,  in  1798,  was  held  to  be 
barred  by  the  Bengal  Statutes  of  Li- 
mitation, Reg.  III.  of  1793,  and  Reg. 
II.  of  1805.  Gordon  v.  Khaujeh 
Abu  Mookummud  Khan  and  others. 
3d  Jan.  1834.     2  Knapp,  225. 

42.  Under  Sec.  63.  of  Reg.  VIII. 
of  1793,  A  brought  an  action  against 
JB  for  having  renised  to  ffive  him  re- 
ceipts for  rent  paid.  Tne  suit  was 
dismissed  with  costs,  because  no  dis- 
honest intention  was  proved  against 
Bf  and  because  A  had  not  brought 
the  suit  within  one  year  from  the  date 
when  the  cause  of  action  originated, 
as  required  by  Sec.  7.  of  Reg.  II.  of 
1805.     Mam  Narain  Mookurjee  v. 


Sumboo  Chunder  Mookurjee.  14th 
April  1836.  6  S.  D.  A.  Rep.  26.— 
H.  Shakespear. 

43.  The  Lower  Courts  having  de- 
cided a  suit,  declaring  a  deed  to  be 
invalid  under  the  Muhammadan  law, 
the  Sudder  Dewanny  Adawlut,  in 
special  appeal,  would  not  go  into  the 
question  of  the  validity,  or  otherwise, 
of  the  deed,  but  reversed  the  decision 
of  the  Lower  Courts,  on  proof  of  un- 
interrupted  possession  for  a  period  of 
fifteen  years,  the  neglect  in  not 
having  previously  instituted  the  ac- 
tion not  being  accounted  for.  Mu 
Sumsoonnissa  and  others  v.  Tnnnoo 
Beebee.  1st  March  183a  6  S.  D. 
A.  Rep.  58.— Rattray  &  StockwelL 

44.  Plaintiffs  sued  for  a  share  of 
the  estate  of  a  deceased  Muham- 
madan, under  the  law  of  Inheri- 
tance, and  obtained  a  decree  in 
the  Zillah  and  Provincial  Courts 
against  the  defendants,  who  pleaded 
in  bar  to  the  action  a  conveyance 
under  a  special  astsignment.  The 
Sudder  Dewanny  Adawlut  reversed 
the  decrees  of  the  Lower  Courts,  and 
dismissed  the  claim  on  the  ground  of 
the  long  adverse  possession  of  the  de^ 
fendants  and  their  ancestor.  Meer 
Moohruk  Alee  and  others  v.  Mt. 
Mujjoo  and  another.  30th  June 
1836.  6  S.  D.  A.  Rep.  74.— Stock- 
well  &  Robertson. 

45.  The  plaintiff,  a  jPo^ni^r,  sued 
to  obtain  an  assessment  on  certain 
lands  held  at  a  fixed  rent  under  an 
sWeged  Mdlgtizdri  Aimah  gTBxit ;  bat 
the  claim  was  dismissed,  on    proof 
that  the  grant  was  dated  previously 
to  the  decennial  settlement,  and  that 
the  Aimah  lands  had  been  registered 
in  the  Collector's  office  as  a  sep^uiite 
MahdU  prior  to  the  date  of  the  ac- 
quisition of  the  estate  at  public  ade 
bv  the  Zamind&rj  from  whom  the 
plaintiff  purchased  his  Patni  tenure. 
Fuheerchund  Sein  v.  Pran  Kishen 
Huldar  and  another.      20th  July 
1836.    6  S.  D.  A.  Rep.  86.— Bar- 
well  &  Halhed. 

46.  A  ri^ht  of  action,  lost  under 
the  law  of  limitation,  during  the  life- 
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time  of  the  party  in  whom  the  right 
originally  vested,  cannot  be  revived 
by  nis  heir  after  his  death.  Neelmu- 
nee  Pal  Chowdree  v.  Rajah  JBurdor 
haunt  Roy.  4th  Jan.  1837.  6  S. 
D.  A.  Rep.  139.—  Stockwell  &  F.  C. 
Smith. 

47.  The  Sudder  Dewanny  Adaw- 
lut  of  Bengal  having,  upon  the  exa- 
mination of  the  evidence  of  descent 
and  the  opinions  of  the  law  officers  of 
the  Court,  reversed  the  decision  of 
the  Provincial  Court,  in  a  claim, 
which  was  otherwise  barred  by  the 
Bengal  Regulations  of  Limitation,  the 
Judicial  Committee  dismissed  an  ap- 

?eal  from  the  decision  of  the  Sudder 
>ewanny  Adawlut  under  such  cir- 
cumstances, with  costs.  Oholam 
Rtusool  and  another  v.  Mt.  Mtujhlo 
and  others.  23d  June  1837.  1 
Moore  Ind.  App.  446. 

48.  The  Bengal  Regulations  of  Li- 
mitation (R^.  III.  of  1793.  s.  15.  & 
Reg.  II.  of  1805.)  were  held  to  be 
conclusive  in  a  question  of  title, 
where  adverse  possession  had  been 
held  for  more  than  twelve  years,  the 
fraud  alleged  as  taking  the  case  out 
of  the  Regulations  not  being  proved. 
Rajah  Dundial  Sing  and  others  v. 
Rajah  Anund  Kishnmr  Sing.  7th 
Dec.  1837.  1  Moore  Ind.  App. 
482. 

49.  The  orders  of  the  Zillah  Judge, 
rejecting  the  summary  application  of 
the  petitioners  to  execute  their  decree, 
sixteen  years  after  the  date  thereof, 
were  affirmed  on  appeal  by  the  Sud- 
der Dewanny  Adawlut,  no  good  and 
sufficient  groimds  having  been  found 
to  render  the  interposition  of  the 
Court  necessary,  and  reverse  the  or- 
ders appealed  against.  Shehh  Ho- 
sain  Baksh  and  others^  Petitioners. 
9th  April  1839.  1  Sev.  Cases,  91. 
—  Reid  &  Tucker  (Braddon,  dis- 
sent.). 

50.  Held,  by  the  Presidency  Sud- 
der Dewanny  Adawlut,  that  an  appli- 
cation for  a  review  of  judgment  is  not 
cognizable  by  the  Court  after  the 
lapse  of  twelve  years  from  the  date 
of  the  final  decision   passed  on  the 


case.*  Kasheenauth  Bonnerjea  and 
others  v.  Brijmohan  Mitter  and 
others.  25th  May  1840.  1  Sev. 
Cases,  49.— Tucker,  D.  C.  Smyth,  & 
Reid. 

51.  A  suit  for  the  recovery  of  pro- 
perty sold  at  a  public  sale  against  the 
ostensible  purchaser,  on  the  ground 
that  the  plainliff's  ancestor  was  the 
real  purchaser,  instituted  upwards  of 
twelve  years  after  the  Hate  of  the  pur- 
chase, was  held  to  be  barred  by  the 
rule  of  limitation.  Kishore  Munnee 
Dossee  v.  Sreekunt  Sen  and  others. 
4th  Jan.  1841.  7  S.  D.  A.  Rep.  67. 
— Barlow. 

52.  Held,  that  a  suit  to  enforce  a 
summary  decree  for  rent,  instituted 
more  than  twelve  years  from  the  date 
of  the  decree,  was  barred  by  the  rule 
of  limitation,  there  being  no  sufficient 
proof  of  demand  and  promise  of  pay- 
ment, so  as  to  bring  the  case  within 
the  exceptions  laid  down  in  Sec.  14. 
of  Reg.  III.  of  1793.  Omeschunder 
Pal  Chowdree  and  another  v.  Issur 
Chunder  Pal  Chowdree  and  others. 
18th  Jan.  1841.  7  S.  D.  A.  Rep.  2. 
—Rattray  &  D.  C.  Smyth. 

53.  According  to  the  principle  re- 
cognized by  Constructions  813  & 
kSg,  a  mere  application  for  permis- 
sion to  sue  injformd  pauperis  is  not 
a  "  preferring  of  a  clami "  within  the 
meaning  of  the  rule  of  limitations 
laid  down  in  Sec.  14.  of  Reg.  III.  of 
1793.  Sheih  Sufdar  Alice  and  others 
V.  Duttnerain  and  another.  30th 
Jan.  1838.  7  S.  D.  A.  Rep.  8.— 
Tucker  &  Lee  Warner,  Felix  Lopes 
and  another  v.  Chowdree  JBheem 
Sing.  11th  Sept.  1841.  7  S.  D.  A. 
Rep.  45. — Lee  Warner  &  Barlow. 

1  It  appears,  by  CI.  3.  of  Sec.  4.  of  Reg. 
XXVI.  of  1814,  that  the  Sudder  Dewanny 
Adawlut  is  empowered  to  grant  a  review  at 
any  time,  if,  upon  a  consideration  of  the 
reasons  assigned,  the  circumstances  of  the 
case  shall  appear  in  justice  to  require  it 
This  case  is  an  important  one,  as  being,  it 
is  believed,  the  only  one  in  which  it  has 
been  ruled  that  the  expiration  of  twelve 
years  from  the  date  of  the  decision  passed 
by  the  Court  bars  the  admission  of  an  ap- 
plication for  review  of  judgment 
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54.  In  an  action  for  the  recovery 
of  surplus  payments  of  rent,  where  the 
cause  of  action  commenced  at  the 
date  of  an  order  of  Court,  the  Court 
applied  the  rule  of  limitation,  calcu- 
lating the  period  of  twelve  years  from 
the  date  of  such  order,  notwithstand- 
ing that  the  plaintiff  had  made  cer- 
tain summary  applications  to  the 
Court  in  connection  with  the  same 
proceedings  ffubsequently  to  such 
date.  Sham  Lol  Thakoor  and  othert 
y .  Radanwhun  Ohose.  6th  Oct  1 841 . 
7  S.  D.  A.  Rep.  50.— Tucker  &  D. 

C.  Smyth  (Lee  Warner,  dissent,), 
56.  In  calculating  the  period  for 

bnnging  an  action,  under  the  general 
rule  of  limitation,  no  allowance  can 
be  made  for  the  time  during  which  a 
mere  application  to  sue  in  formd 
pauperis  is  pending  in  the  Court. 
Rakm  Khan  and  others  v.  Bikram 
Samee  and  others,  I4th  June  1842. 
7  S.  D.  A.  Rep.  96.— Rattray  & 
Tucker. 

56.  Where  claims  to  the  entire 
estate  of  a  deceased  Muhammadan 
had  been  set  up  by  his  widow  and 
brother,  neither  of  which  appeared  to 
be  well  founded ;  it  was  held  that  the 
period  of  limitation  for  the  institution 
of  an  action  by  his  heirs-at-law  should 
be  calculated  from  the  date  of  his 
death,  and  not  from  the  date  of  the 
decree  between  his  widow  and  brother. 
Syud  Hussein  Meza  v.  Ameeroanissa 
and  otiiers.    22d  April  1843.    7  S. 

D.  A.  Rep.  124. — Rattray  &  Barlow. 
56  a.  In  an  action  for  arrears  of 

rent  for  twenty  years,  the  plaintiff 
was  held  to  be  entitled,  on  proof,  to  a 
decree  for  such  period  as  might  not 
be  barred  by  the  Statute  of  Limita- 
tions. Radhatnohun  Ohose  Choudree 
Y,  Ram  Chand  Mustofee  and  otiiers, 
26th  Sept.  1844.  7  S.  D.  A.  Rep. 
182. — Tucker,  Reid,  &  Barlow. 


(b)  Exceptions  from  the  Rules  of 
Limitation, 

57.  The  plea  of  lapse  of  time  will 
not  avail  against  a  claimant  during 
the  period  of  his  minority ;  and  the 


time  can  only  be  rec^pned  against 
him  from  the  period  of  his  coming  of 
^e.  Imaum  Buhsh  Khan  v.  NawtA 
nilanmr  Jung.  22d  June  1807.  1 
S.  D.  A.  R^.  190. — Harington  & 
Fombelle. 

58.  In  a  claim  for  lands  of  which 
possession  had  been  fraudolently  ob- 
tained, the  limitation  of  time  can  only 
be  counted  against  the  claimants  from 
the  date  on  which  the  fraud  was  dis- 
covered. Moohumnvud  Reazoodeen 
V.  Ahbur  AH  Khan,  13th  June  1808. 
1  S.  D.  A.  Rep.  238.— Harington  k 
Fombelle. 

59.  Where  A,  a  Zaminddr,  chiimed 
ZaminddriRusum  from  j9,  the  holder 
of  a  dependent  estate,  who  had  exe- 
cuted an  i^reement  binding  himself 
to  discharge  part  of  such  Rutum, 
and  B  urged  that  twelve  years  had 
elapsed  since  the  execution  of  the 
agreement ;  it  was  held,  that  the  mi- 
nority of  A  was  a  sufficient  ground  for 
holding  him  exempt  from  the  ope- 
ration of  the  rule  of  limitations,  the 
more  especially  as  he  had  consented 
to  waive  his  claim  to  arrears  of  the 
Rusum  beyond  the  period  in  which 
he  instituted  the  present  action.  Roop* 
nurayun  Deo  v.  Rajah  Qadir  Ulee, 
1809.  1  S.  D.  A.  Rep.  281.— Ha- 
rington ic  Fombelle. 

60.  Where  A^  having  borrowed 
money  of  By  pledged  certain  lands  to 
him,  and  went  on  a  pilgrimage,  and 
afler  a  lapse  of  fifty  years,  in  which 
A  was  not  heard  of,  his  heir  sued  to 
recover  the  land  on  payment  of  the 
amount  borrowed,  the  claim  of  the 
heir  was  adjudged  on  presumption  of 
A'b  death,  and  the  claim  not  being 
barred  by  the  rale  of  limitations,  un- 
der CI.  4.  of  Sec.  3.  of  Reg.  II.  of 
1805,  which  provides  that  no  length 
of  time  **  shall  be  considered  to  esta^ 
blbh  a  prescriptive  right  of  property, 
or  to  bar  the  cognizance  of  a  suit  for 
the  recovery  of  property  in  cases  of 
mortgage  or  deposit,  wherein  the  oc- 
cupants of  the  land  or  other  property 
may  have  acquired  or  held  possession 
thereof  as  mor^gee  or  depositary 
only  without  any  proprietary  right,^' 
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&c.  JBulrnjf  Mai  v.  Pertaub  Mai 
and  others.  17th  March  1812.  2  S. 
D.  A.  Rep.  4. — Harington  &  Stuart. 

61.  The  plaintiffs  having  heen  irre- 
gularly  dispossessed  from  their  lands 
by  Govemmenty  were  allowed  the 
full  benefit  of  the  rule  of  limitations 
for  the  cognizance  of  civil  suits.  Va^ 
keel  of  Oovemment  y.  MajesreeDUna 
and  others.  dOth  Aug.  1815.  2S.D. 
A.  Rep.156. — Harington  &Fombelle. 

62.  In  a  suit  by  a  joint  proprietor 
to  separate  possession  of  his  share^ 
the  defendant  urging  that  he  had  ex- 
clusive possession  long  before  the 
Company's  Government,  without  be- 
ing able  to  prove  exclusive  right ;  it 
was  held  tnat  the  rule  of  limitation 
did  not  apply.  Bhowanee  JBuksh  v. 
Kheit  Sing.  20th  Jan.  1823.  3  S. 
D.  A.  Rep.  202.— Dorin. 

.  63.  A  plaintiff  was  held  not  to  be 
prescribed  where  it  was  shewn  that 
within  twelve  years  he  pursued  his 
claim,  though  not  before  the  proper 
tribunal,  and  his  petition  for  redress 
wafl  pending  when  the  term  expired. 
This  was  ruled  in  the  case  of  an  ille- 
gal sale  to  recover  revenue  where  the 
plaintiff  had  petitioned  the  Revenue 
authorities  to  set  aside  the  sale,  and 
bis  petition  for  relief  was  pending 
when  the  term  expired,  incompe- 
tency of  those  authorities  to  afford 
relief  notwithstanding.  Mup  Chand 
Sahu  and  another  v.  Jivan  Lai  May 
and  others.  23d  Aug.  1824.  6  8. 
D.  A.  Rep.  168.— Shakespear,  Mar- 
tin, &  Harington. 

64.  The  petitioner's  estate  was  sold 
in  the  year  1803.  Objecting  to  the  sale, 
and  not  obtaining  redress  irom  the  Re- 
venue authorities,  he  presented  a  peti- 
tion in  1807  to  the  Provincial  Court, 
by  whom  he  was  requested  to  apply  to 
the  Board  of  Revenue.  Ten  years  iSt&r 
1807  he  did  apply  to  the  Board,  who, 
on  the  17th  Feb.  1818,  referred  him  to 
the  Civil  Court.  On  the  6th  Dec. 
1829  (viz.  after  a  lapse  of  eleven 
years  and  upwards)  he  instituted  his 
suit  in  Zillah  Behar.  The  Zillah 
Judge  dismissed  the  suit,  as  being 
barred  by  the  rule  of  limitations,  and 


the  Sudder  Dewanny  Adawlut  con. 
firmed  the  dismissal.  On  applica- 
tion for  review,  the  question  arose 
whether  the  petitioner  could  be  con- 
sidered to  have  saved  his  right  of  ac- 
tion by  suing  within  twelve  years  from 
the  date  on  which  he  was  referred  by 
the  Board  of.  Revenue  to  the  Civil 
Court,  or  must  the  period  within 
which  he  is  bound  to  institute  the 
suit  be  reckoned  from*the  date  of  the 
order  of  the  Provincial  Court  refers 
ring  him  to  the  Board  ?  Held,  by 
the  majority  of  t&e  Calcutta  Court, 
and  the  whole  of  the  Western  Court, 
that  the  cognizance  of  the  claim  is 
barred  under  the  general  rule  of  limi- 
tations.^ Case  ofUmrao  Singhy  Pe- 
titioner.  12th  Aug.  and  9th  Sept. 
1836.  28th  Jan.  1837.  5  S.  D.  A. 
Rep.  175,  note. 

65.  The  rule  of  limitation  in  claims 
for  ancestral  estates  was  held  not  to 
be  applicable  to  the  case  of  Paiiddrs 
deriving  a  share  of  profit  under  the 
provisions  of  CI.  2.  of  Sec.  35.  of 
Reff.  XXII.  of  1795.  Surroop  Sing 
V.  l)howhfd  Sing  and  others.  21st 
Sept.  1825.  4  S.  D.  A.  Rep.  91.— 
C.  Smith  &  H.  Shakespear. 

66.  Where  the  fraudulent  holder  of 
estates  had  alienated  the  same  to  va- 
rious vendees,  to  whom  no  fraud  was 
imputable;  it  was  held,  that,  under 
Sec.  3.  of  Reg.  II.  of  1805,  the  plain- 
tiff (a  secluded  lady,  and  resi&ent  at 
a  distant  province)  might  recover  her 
share  in  the  estates  which  the  ven- 
dees had  not  held  twelve  years  under 
a  title  believed  to  be  good,  the  omis- 
sion of  plaintiff  to  sue  during  the  term 
of  twenty-five  years  notwithstanding. 
KutbiBegam  v.  Kalab  All  and  others. 
31st  May  1831.  5  S.  D.  A.  Rep. 
123.— Turnbull  &  Sealy. 

67.  A  personal  claim  was  held  not 


'  A  difference  between  this  ease  and  that 
of  Bup  Chand  Sahu  v.  Jivan  Lai  Bay  («u- 
proy  pL  63.)  may  be  remarked.  In  the 
latter,  the  plaintifis  had,  or  were  supposed 
to  have,  a  petition  for  redress  pending  be- 
fore the  Board  at  the  time  the  period  of 
twelve  years  from  the  sale  expired ;  but  in 
Umrao  Singh's  Case  this  did  not  occur. 
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to  be  barred  by  lapse  of  dme,  where 
the  validity  of  an  engagement  on 
which  it  was  brought  had  been 
put  in  issue  (though  as  a  collateral 
matter)  by  the  obugor,  in  a  former 
action  which  was  finally  decided 
after  twelve  years'  litigation,  the  claim 
being  preferred  withyi  that  period 
fi-om  such  final  decision.  Ookal 
Chandra  Ooh  v.  Raja  Kali  Sankar 
Ghosal.  5th  t)ec.  1831.  6S.D.A. 
Rep.  151. — Rattray. 

68.  A  traveller  had  been  robbed  in 
a  Sardi  in  the  Benares  province,  and 
the  amount  of  the  theft  had  been 
levied  by  Government  from  Aj  the 
Rdiahy  and  B^  the  owner  of  the  Sa^ 
rd%.  B  being  unable  to  pay,  A  sa- 
tisfied the  amount,  and  the  Sardi  was 
made  over  to  him  in  order  to  reim- 
burse himself  from  the  profits.  At 
the  end  of  thirty-three  years,  By  in 
his  action  brought  for  that  purpose, 
recovered,  with  costs,  by  a  decree  of 
the  Sudder  Dewanny  Adawlut,  it 
being  held  that  the  rule  of  limitation 
was  barred  by  CI.  4.  of  Sec.  3.  of 
Reg.  II.  of  1805,  and  the  Court  as- 
suming that  A  had  realized  more 
than  his  claim.  Profits  were  awarded 
from  the  date  of  the  action  only,  on 
account  of  the  delay  of  J?  in  bringing 
forward  his  claim.  Brij  Paldas  v. 
Udit  Narayan  Singh.  19th  Sept. 
1832.  5  S.  D.  A.  Rep.  236.— Wal- 
pole  &  Barwell. 

69.  A  brought  an  action  against 
B  and  C  to  recover  a  share  of  an 
estate  which  By  his  brother,  i^whose 
name  it  had  been  bought,  had  alien- 
ated to  C  twenty-four  years  before 
the  institution  of  the  suit,  and  twenty- 
two  years  before  the  death  of  C.  The 
rule  of  prescription  was  held  to  be 
barred  by  the  fraud  of  (7,  indicated 
by  the  adduction,  in  a  prior  suit,  of  a 
deed  set  aside  therein,  to  prove  the 
assent  of  A  to  alienations  made  by 
JB.  Judgment  was  passed  by  two 
Judges  (Braddon  &  Halhed),  in  oppo- 
sition to  one  (Walpole),  who  inferred 
privity  and  assent  oi  A  from  other 
circumstances,  and  considered  the 
claim  barred  by  long  adverse  posses- 


sion. Pran  Kishen  Neoghi  and  awh 
ther  V.  Sadr-tuMin  Clunidhari  and 
others.  9th  Sept.  1833.  5  S.  D.  A. 
Rep.  323. 

70.  Where  the  fact  of  fraud,  consti- 
tuting a  bar  to  limitation  under  Reg. 
II.  of  1805,  had  been  aliped  and 
was  clear,  the  Court,  on  appeal,  did 
not  deem  it  necessary  to  direct  a 
formal  investigation,  omitted  by  the 
Lower  Court,  and  adjudicated  on  the 
incident  under  Sec.  3.  of  that  Regu- 
lation,    lb. 

71.  Held  that  the  rule  of  limita- 
tion would  be  barred  by  detention  in 
a  foreign  country.  Nityaiiand  Vpa- 
dhyay  v.  Lohraman  UffOdkyay  and 
others.  22d  Feb.  1834.  5  S.  D.  A. 
Rep.  342.— Barwell  k  Braddon. 

72.  And  in  a  case  of  inheritance  it 
was  held  to  be  baiTcd  by  remittance 
of  money  and  goods  by  the  present 
to  the  absent  co-heir.     lb. 

73.  Where  parties  had  instituted  a 
suit  subsequent  to  the  promulgation 
of  R^.  II.  of  1803,  and  previous  to 
that  of  Reg.  II.  of  1805,  and  such 
suit  was  in  the  course  of  appeal  in 
the  interval;  it  was  held  that  the 
case,  which  was  originally  instituted 
in  the  Zillah  Court  at  the  time  when 
no  Regulation  existed  applicable  to 
the  case  but  that  of  1803,  but  which 
having  been  appealed  from  the  Zillah 
Court  was  still  pending  at  the  time 
the  Reg.  of  18u5  passed,  was  stiD 
subject  to  the  Reg.  of  1805,  and  that 
such  Regulation  was  to  be  taken 
cognizance  of  by  the  Court  of  Ap- 
peal. Lall  Dohul  Sing  v.  LaU  Boe- 
der Purtah  Sing.  3d  Feb.  1835.  3 
P.  C.  Cases.    Case  1. 

74.  The  plaintiff  having  first  sued 
in  the  Suprem*"  Court  to  redeem  cer- 
tain lands  sold  at  a  Sheriff's  sale,  aod 
obtained  a  decree,  now  sues  the  pre- 
sent defendants  (who  could  not  be 
made  parties  to  the  suit  in  the  Su- 
preme Court  for  want  of  jurisdiijtion) 
to  recover  the  possession  of  the  same 
property,  which  is  held  by  them  un- 
der a  title  derived  from  the  purchaser 
at  the  Sheriff's  sale.  The  sait  in  the 
Supreme  Court  having  been  com- 
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menced  within  {he  period  of  twelve 
years  of  the  adverse  possession  of  the 
defendants,  and  the  present  action 
having  been  instituted  within  a  few 
montlis  after  the  decision  of  that 
Court;  it  was  held,  by  the  Sudder 
Dewanny  Adawlut,  that  the  suit  in 
the  Mofussil  Court,  though  com- 
menced after  the  expiration  of  twelve 
years  of  such  possession,  was  not, 
under  the  circumstances,  barred  by 
the  Rules  of  Sec.  14.  of  Reg.  III.  of 
1793  and  CI.  3.  of  Sec.  3.  of  Reg.  II. 
of  1805.^  Prannath  Chowdree  and 
others  v.  Rajah  Burrodakant  Roy. 
16th  June  1842.  7  S.  D.  A.  Rep. 
97.— Reid  fctShaw. 

75.  The  fact  of  a  residence  at  a 
distance  of  900  miles  from  the  place 
where  the  subject-matter  in  dispute 
was  situate  was  held  insufficient  to 
bring  a  party  within  the  exception  of 
the  Bengal  Regulations  of  Limitation 
(Reg.  HI.  of  1793,  Sec.  14.,  and 
Reg.  II.  of  1805,  Sec.  3.),  the  party 
in  possession  of  the  property  bemg  a 
purchaser  for  a  valuable  considera- 
tion without  notice,  and  the  plain- 
tiff's right  of  action  having  accrued 
twenty-nve  years  before  the  institu- 
tion of  the  suit.  Sheikh  Imdad  Alt 
y.  MU  Koothy  Begum,  25th  June 
1842.    3  Moore  Ind.  App.  1. 


(c)  AcknoTvledgment  in  Bar, 

76.  Members  of  a  Hindd  family, 
entitled  as  heirs  to  shares  in  the 
&mily  estate,  of  which  .shares,  how- 
ever, during  fifteen  ye^  they  never 
demanded  separate  possession,  but  al- 
lowed them  to  remain,  with  other 
parts  of  the  estate,  under  the  general 
coDCroul  and  manageirei^t  of  another 
of  the  sharers  (a  member  of  the 
family),  and  received  provision  in 
land  for  their  expenses,  were  held  not 
to  be  debarred  from  claiming  posses- 
sion of  their  shares,  it  not  appearing 


1  Mr.  Dick,  in  his  opinion  in  this  case, 
-recorded  on  the  4th  Jan.  1842,  considered 
the  law  of  limitation  to  bar  the  respondent's 
claim.    2  Sey.  Cases,  83.    * 

Vol.  I. 


that  they  had  ever  consented  to  re- 
linquish their  right  as  sharers.  Ranee 
Bhuwani  Dibeh  and  another  v.  Ra- 
nee Sooruj  Munee.  12th  May  1806. 
1  S.  D.  A.  Rep.135.— Harington  & 
Fombelle. 

77.  On  a  claim  by  ^  and  B  against 
their  relations  C  and  Z>  for  posses- 
sion of  a  share  of  an  undivided  estate, 
it  appearing  that,  at  the  death  of  their 
ancestor,  several  yeeCfs  since,  tiie 
claimants  were  heirs  to  3^  annas ;  that 
they  had  all  along  held  lands  apper- 
taining to  the  estate  for  their  ex- 
penses ;  and  C  and  D,  who  managed 
the  estate,  had  admitted  the  right  of 
A  and  B  to  share  within  six  years 
before  the  institution  of  the  suit ;  a 
plea  of  lapse  of  time,  set  up  by  C  and 
Z>  to  bar  the  claim,  was  not  admitted, 
and  judgment  was  passed  in  favour 
of  the  claimants,  for  possession  of 
the  share  to  which,  as  heirs,  they 
were  entitled.  Putabnaraen  and 
another  v.  Opindumaraen  and  ano- 
ther, 15th  Jan.  1806.  1  S.  D.  A. 
Rep.  225. — Harington  &  Fombelle. 

78.  The  admission  of  the  plaintiff's 
right  to  compensation  on  account  of 
certain  KiUaris  taken  by  Govern- 
ment, made  by  a  salt  agent  within 
the  period  of  twelve  years  antecedent 
to  the  institution  of  tne  suit,  was  held 
to  be  sufficient  to  render  the  case  cog- 
nizable under  the  rule  of  limitation. 
The  Salt  Agent  at  Jessore  v.  Rada 
Mohun  Chowdry.  22d  Dec.  1836. 
6  S.  D.  A.  Rep.  135.-r-Robertson  k 
Hutcl4pson  (Stockwell,  dissent,). 


2.  Madras  Rule  of  Limitation, 
(a)  OeneraUy, 

79.  The  period  of  twelve  years  al- 
lowed by  the  rule  of  limitation.  Sec. 
18.  of  Reg.  II.  of  1802,  was  held,  in 
the  case  of  a  redeemable  mortgage 
within  a  limited  period,  to  commence 
from  the  expiration  of  such  period, 
and  not  fi*om  the  date  of  the  mortr 
gage.  Seevaramian  v.  Sambasevah 
Eym.  Case  3  of  1811.  1  Mad. 
Dec.  39. — Scott  k,  Greenway. 

80.  The  first  formal  demand  for 

2F 
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partition  of  ondiyided  property  being 
made  and  refused,  becomes  the  cause 
of  action ;  and  a  party  having  made 
such  demand  more  than  twelve  years 
previously  to  institutmg  a  suit  for 
partition  of  the  paternal  property,  his 
claim  was  dismissed  under  Sec  18. 
ofReg.II.ofl802.  BjissavaltauzeY. 
Kigtnama  Mauze,  Case  11  of  1815. 
1  Mad.  Dec.  132. — Scott  &  Greenway. 

81.  Where  ^parties  had  continued 
to  pay  revenue  for  their  lands,  under 
the  denomination  either  of  Itusum  or 
Kattuhadhij  ioT  a  period  of  twelve 
years  before  they  attempted  to  resist 
the  payment;  it  was  held  that  their 
claim  to  exemption  from  the  pajrment 
of  revenue  was  barred  by  Sec.  4.  of 
R^.  XXXI.  of  1802.  Raiah  C. 
Vencatadry  Oopal  Jugganadha  Mao 
V.  Khajah  Skumsooddeen  and  ano- 
ther. Case  16  of  1817.  1  Mad. 
Dec.  179. — Scott  &  Greenway. 

82.  A  complaint  against  any  en- 
croachment upon  land,  ought  to  be, 
and  usuallv  is,  immediate ;  the  trans- 
gression then  admits  of  easy  proof, 
witnesses  being  ready  to  depose  to 
the  previous  possession,  and  to  all 
the  circumstances  of  ihe  seizure; 
and  where  a  partjr  acknowledged 
the  alleged  usurpation  to  have  com- 
menced nineteen  years  before  the  in- 
stitution  of  his  suit,  and  as  he  did  not 
point  out  any  part  of  the  land  claim- 
ed by  him  as  having  been  seized 
within  twelve  years  antecedent  to  the 
date  of  his  plaint,  his  suit  was  dis- 
missed under  Sec.  18.  of  Ref^  II.  of 
1802.  Vencatarama  Oopaul  Jug- 
ganada  Mom  v.  Enoogunty  Nursiah. 
Case  14.  of  1819.  1  Mad.  Dec.  250. 
— Harris  &  Graeme. 

83.  Where  a  claim  had  been  de- 
cided by  the  Collector,  and  it  was 
urged,  fifteen  years  afterwards,  that 
such  decree  had  been  obtained 
through  £raud ;  it  was  held,  that  if 
any  undue  means  had  been  resorted 
to  it  was  the  duty  of  the  injured 
party  at  the  time,  and  not  mteen 
years  afterwards,  to  bring  the  subject 
to  the  notice  of  competent  authority, 
and  the  claim  was  dismissed.     Va^ 


lanqapooly  Taven  v.  Moya  Piilay 
and  others.  Case  12.  of  1823.  1 
Mad.  Dec.  428. — Gneme  &  Gt>wEn. 
84.  The  first  Judge  of  the  Provin- 
cial Court  affirmed  the  decision  of 
the  ZiUah  Court,  in  opposition  to  the 
opinion  of  the  third  Judge,  under  the 
provisions  of  Sec.  7.  of  Reg.  XV.  of 
1802.^  A  special  appeal  was  admitted 
by  the  Sudder  Dewanny  Adawlut, 
on  the  ground  that  the  plaindfifs 
claim,  on  the  &oe  of  the  Provincial 
Courts  decree,  appeared  to  be  unac- 
tionable  under  the  provisions  of  CL 
4.  of  Sec  18.  of  Reg.  II.  of  1802 ; 
and  after  an  attentive  consideration  of 
the  evidence  the  Court  decided  that 
the  suit  ought  not  to  have  been  enteiv 
tained,  or,  having  been  entertained, 
ought  to  have  been  dismissed,  .as,  ac- 
cording to  the  plaintiff's  own  state- 
ment, me  cause  of  action  arose  twenty 
years  before  the  institution  of  the  suit ; 
and  the  evidence  adduced  by  ^e 
plaintiff,  for  the  purpose  of  bringing 
the  case  within  the  exceptions  to  the 
rule  of  limitation  was  altogether 
insufficient.  The  Court  therefore 
reversed  the  decrees  of  the  Lower 
Courts,  and  ordered  the  respondoit 
to  pay  all  costs.  Sree  MajahKaher' 
lapoody  Mamachendra  Mmue  Y.Meer 
Abbas.  Case  4.  of  1824.  1  Mad.  Dec 
452. — Grant,  Cochrane,  &  Oliver. 


{b)  Exceptions  from  the  Mules  iyf 
Limitation. 

85.  Where  a  minor  sued  by  his 
guardian  to  recover,  in  right  of  his 
adoptive  father,  a  portion  of  a  Jlft- 
rdsi  more  than  twelve  years  after  the 
cause  of  action  arose,  and  it  appeared 
that  his  adoptive  father  had  llM|t 
killed  before  the  cause  had  beco^^ 
unactionable;  it  was  held  that  the 
suit  was  cognizable  under  the  provi- 
sions of  CL  4.  of  Sec.  18.  of  R^.  II. 
of  1802.  Ndrsimmaraux  t.  Ca- 
roomboo  Moodely  and  others.  Case 
12.  of  1814.  1  Mad.  Dec  92.— 
Scott  &  Stratton. 

86.  The  rule   of  limitation 


SuperseMl  by  Act  VIL  of  1843. 
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held  not  to  apply  where  the  precise 
period  at  which  the  cause  of  action 
arose  was  not  ascertainable  with  cer- 
tainty; but  where  a  party  claimed 
certain  property^  and  the  evidence  ad- 
duced by  him  was  very  unsatiBfactory^ 
the  Court  observed  that^  moreover,  it 
was  highly  improbable,  if  his  de- 
mand had  been  well  founded,  that  he 
would  have  suffered  so  long  a  period 
as  eight  years  to  have  elapsed  with- 
out taking  legal  steps  for  the  reco- 
very of  the  property,  and  dismissed 
his  claim.  Mavoonah  Marahanyen 
T.  Agummvd  Ummaul  and  others. 
Case  1.  of  1823.  1  Mad.  Dec.  362. 
— Ogilvie&  Grant. 

87.  A  clandestine  appropriation  of 
the  usufruct  of  a  portion  of  lands  in 
a  large  estate  may  very  possibly  be 
enjoyed  for  a  period  of  time  unknown 
to  the  proprietor  of  such  land ;  and  if, 
on  the  discovery  of  such  clandestine 
fraud,  it  may  be  attempted  to  be  jus- 
tified by  a  fraudulent  tabrication,  ul- 
timately pronounced  to  be  such  by  a 
judicial  proceeding,  length  of  posses- 
sion most  certainly  can  never  render 
that  fabrication  a  genuine  instrument ; 
and  so  far  as  such  possession  regards 
the  Statute  of  Limitations  it  is  mani- 
fest the  claim  for  restitution  of  the 
usufruct  has  reference  to  an  usufmc 
tnary  mortgage  transaction,  which 
has  been  adjudged  to  be  fraudulent 
and  &lse,  and  therefore,  under  the 
concluding  part  of  CI.  4.  of  Sec.  18. 
of  Reg.  I.  of  1802,  the  law  of  limi- 
tations does  not  apply.  Tayakoat 
Ahma  v.  VdlapoorOta  Moideen  CoU 
ty  and  another.  Case  5.  of  1823. 
1  Mad.  Dec.  395. — Grant  &  Gowan. 


3.  Bombay  Rule  of  Limitation. 
(a)  Generally. 

88.  The  MaJTMMhddrs  of  a  cer- 
tain Pergunnah  were  held  to  be  en- 
titled against  the  estate  of  the  late  dis- 
trict officer  for  their  fees  due  to  them 
by  him,  but  only  for  whatever  might 
be  proved  due  during  the  last  twelve 
years  from  the  date  of  their  petition, 
according  to  the  provhions  of  the  re- 


gulations respecting  claims  for  per- 
sonal property.  Mt.  Jhunkoo  v. 
Bapoo  Bhaee  Mohundas  and  otlters. 
22d  Jan.  1821.  2  Borr.  573.— 
Romer  &  Ironside. 

89.  Where  a  person  claimed  an 
Inadm  village  granted  to  him  by  the 
late  PSshwd,  and  attached  before  the 
commencement  of  the  British  rule  by 
the  farmer  of  the  province,  together 
with  eleven  years'  produce  thereof, 
the  Court  decreed  the  restoration  of 
the  village,  but  held  that  the  claim 
for  eleven  years'  revenue  must  be  con- 
sidered as  a  money  debt,  and  there- 
fore unsustainable  under  Sec.  3.  of 
Reg.  V.  of  1827 ;  and  six  years'  pro- 
duce was  awarded,  in  conformity  with 
the  said  Regulation.  Mills  v.  Modee 
Peshtanjee  Khershedjee.  31st  Dec. 
1831.  Sel.  Rep.  111.— Barnard, 
Baillie,  &  Henderson. 

90.  Semble,That  a  claim  for  land, 
held  on  BandiJama  tenure,  must  be 
made  within  twelve  years  from  the 
dispossession,  as  it  is  doubtful 
whether  the  tenure  conveys  a  pro- 
prietary right,  and  if  not  it  will  come 
under  the  Statute  of  Limitation. 
Bessaee  Ruttonjee  Bheembheiee  v. 
Purshotum  Laldas  Jugjeemin.  16th 
May  1832.  Sel.  Rep.  105.  Iron- 
side, Barnard,  Baillie,  &  Henderson. 

91.  Sec.  13.  of  Reg.  I.  of  1800»  of 
the  Bombay  code,  limiting  the  right 
of  action  to  twelve  years,  includes 
suits  on  account  of  land  as  well  as 
personal  actions.  Where,  therefore, 
a  suit  was  instituted  for  the  share  of 
certain  lands,  some  of  which  were 
attached  to  the  hereditary  office  of 
Dessayj  and  no  satisfactory  proof 
was  given  that  any  demand  had  been 
made  in  respect  thereof  within  the 
period  of  twelve  years,  the  right  of 
action  was  held  to  be  absolutely 
barred.  Nundram  Dyaram  v.  Dvla 
Bhaee  Kriparam.  13th  Feb.  1837. 
1  Moore  Ind.  App.  414. 

92.  A  claim  for  the  recovery  of 
fees  incident  to  the  offices  of  Jfq;- 
muahddr,  Pareh,  and  Mehta,  was 


>  Bescinded  by  Reg.  I.  of  1827. 
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held  to  be  limited  to  a  period  of 
twelve  years,  by  Sec.  4.  of  Reg.  V. 
of  1827,  of  tbe  Bombay  code.  Bee- 
ma  Shunker  y.  Jamasjee  ShapoTJee 
and  others.  9th  Dec.  1837.  2 
Moore  Ind.  App.  23. 

(b)  Exceptions  from Jhe  Mule  of 
Limitation, 

93.  In  a  suit  to  recover  a  debt  on 
a  promissory  nKte  under  seal,  due  to 
the  appellants  by  the  respondent's  fa- 
ther (tne  respondent  being  his  daugh* 
ter  and  heiress),  commenced  more 
than  twelve  years  after  the  debt  was 
contracted ;  it  was  held  that  the  debt 
was  not  affected  by  the  rules  of  limi- 
tation, on  the  ground  that  as  the  re- 
spondent had  received  credit  within 
the  twelve  years  from  the  appellants 
for  a  bill  of  exchange  drawn  upon 
them  in  her  favour,  me  claim  of  the 
appellants  became  thereby  cognizable, 
tne  credit  given  to  the  respondent 
for  the  bill  of  exchange  being  consi- 
dered as  an  acknowledgment  of  the 
debt  on  her  part.  Jacob  Johannes  v. 
Mukia  Khatoon.  27th  Nov.  1815. 
1  Borr.  253.— Sir  £.  Nepean  &  Bell. 

94.  In  a  suit  to  recover  a  sum  of 
money  and  interest  on  a  note  of  hand 
of  long  standing,  the  sum  was  decreed 
to  be  paid,  with  mterest,  under  Sec.  12. 
of  Reg.  V.  of  1827,  for  six  years,  at 
three  quarters  per  cent. ;  and  it  was 
held  that  letters  written  by  the  debtor 
within  the  time  of  limitation,  and  vir- 
tually acknowledging  the  debt,  were 
sufficient  to  take  the  case  out  of  the 
limitation  of  the  Regulations.  Anun- 
dram  Balchund v. muncharam,  31st 
March  1831.  Sel.  Rep.  53.— Iron- 
side,  Anderson,  k  Baillie. 

95.  A  residence  bv  the  defendant 
at  Poonah,  beyond  the  limits  of  the 
jurisdiction  of  the  Company's  Courts, 
IS  not  such  a  '^good  and  sufficient 
cause''  for  not  commencing  a  suit  for 
a  period  exceeding  twelve  years  as 
will  entitle  a  plaintiff  to  recover  un- 
der the  Bombay  Reg.  I.  of  1800,  Sec. 
13.  ;^  and  an  offer  of  a  specific  sum 
by  the  defendant,  by  way  of  compro- 

^  See  tupra,  PL  91,  note. 


mise  to  a  suit  instituted  after  a  lapse 
of  twenty-seven  yeara  from  the  cause 
of  action,  is  not  such  an  admission  of 
the  truth  of  the  plaintiff's  matter  of 
demand  as  to  take  the  case  out  of  the 
prohibitory  words  of  that  Section. 
Bhaee^hund  v.  Purtah-chund  Ma^ 
nih-chund.  7th  Dec.  1836.  1  Moore 
Ind.  App.  154. 

96.  A  claim  preferred  before  the 
Peshfvd  in  1813,  previous  to  the  Bri- 
tish rule,  but  upon  which  no  adjudi- 
cation was  made,  was  held  sufficient 
to  bring  the  claimant  within  the  ex- 
ception of  CI.  2.  of  Sec.  7.  of  the 
Bombay  Reg.  V.  of  1827,  notwith- 
standing adverse  possession  for  thirty 
years  previous  to  the  institution  of  the 
suit.  Jemajee  and  others  v.  Trim- 
bukjee  and  another,  12th  Dec.  1842. 
3  Moore  Ind.  App.  138. 

(c)  Acknowledgment  in  Bar, 

97.  The  Judge,  by  Sec.  13.  of  Reg. 
I.  oflSOO,^  of  the  Bombay  code,  cannot 
hear  or  determine  any  suit  whatever 
if  the  cause  of  action  shall  have  arisen 
twelve  years  before  any  suit  shall 
have  been  commenced  on  account  of 
it,  unless  the  plaintiff  can  prove  that 
he  demanded  the  money  or  matter  in 
question ;  and  that  the  defendant  had 
admitted  the  demand,  or  promised  to 
pay  the  money ;  or  that  he  directly 
preferred  his  claim,  within  that  period, 
to  a  competent  Court,  assigning  suffi- 
cient reason  why  he  did  not  proceed 
in  the  suit,  and  that  he  had  been  pre- 
cluded from  obtaining  redress  by  mi- 
nority   or    other    sufficient   reason. 
ShumbhoodasBhugnxindas  Y.Kethoor 
Sheodas.    22d  Nov.  1810.     1  Borr. 
21. — Duncan,  Lechmere,  Sc  Rickaids. 

98.  Letters  written  by  a  debtor  to 
his  creditor  within  the  time  of  limita- 
tion, and  virtually  acknowledging  the 
debt^  were  held  to  be  sufficient  to 
take  the  case  out  of  the  limitation  of 
the  Regulations.  Anundram  Bal- 
chund V.  Muncharam.  31st  March 
1831.  Sel.  Rep.  63.— Ironside,  An 
derson,  &  Baillie. 


2  See  supra,  PI.  91,  note. 
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LIMITATION  OF  CLAIM  FOR 

INTEREST.— See  Interest,  19 

et  seq. 
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LIQUIDATED  DAMAGES. 

See  Interebt,  10. 


LOHA  MAHALL. 

I.  A  claim  by  the  plaintiff  to  cer- 
tain ArangSf  or  iron  manufactories, 
situate  within  the  estate  of  the  defen- 
dant in  the  district  of  Beerbhoom, 
and  to  the  proprietary  dues  levied  on 
the  iron  ore  therein  manufactured, 
was  adjudged  in  favour  of  the  plain- 
tiff, it  appearing  that  the  Arangs  in 
dispute,  and  the  revenue  derived  itom 
the  iron  there  manufactured,  were 
<listinct  from  the  property  in  the  soil, 
and  comprehended  in  the  general 
Lohd  MaMU  of  the  late  'Beerbhoom 
Zaminddrij  which  MahdU  the  plain- 
tiff^ had  purchased  at  a  public  sale. 
Oooroopershad  Bose  ana  others  v. 
JBitnoochurn  He^a,  31  st  July  1811 . 
1  S.  D.  A.  Rep.  337.— Harington  & 
Stuart. 


LUKTAH.— See  Criminal  Law, 

621. 


LUNATIC. 

I.  Generally,  1. 

II.  Commission  of  Lunact,  3. 

III.  Marriage  qf  titJKATics. — See 
Husband  and  Wife,  28. 


I.  Generally. 

1.  Application  for  obtaining  the 
custody  of  a  lunatic  under  CT.  25. 
of  the  Charter  must  be  on  petition, 
and  ought  to  follow  the  practice  of 
the  High  Court  of  Chancery  in  ISiJig- 


land?  In  the  matter  of  Webb.  Hyde's 
Notes.  26th  March  1781.  Mor.265. 
2.  The  committee  of  a  lunatic's 
estate  applied  by  motion  to  the  Court 
to  be  permitted  to  invest  the  growing 
portion  of  the  lunatic's  estate  in  the 
East-India  Company's  securities,  and 
that  he  might  be  permitted  to  register 
such  securities  according  to  the  Go- 
vernment Regulations,  and  be  or- 
dered to  pass  his  accounts  annually 
before  the  Master.  It  was  held,  that 
the  committee  of  the  estate  of  a  luna- 
tic cannot  do  any  thing  of  his  own 
accord:  he  must  act  under  the  au- 
thority of  the  Supreme  Court  in  every 
thing,  and  then  he  is  protected.  There 
is  no  analogy  between  guardians  of 
infants  and  committees  of  lunatics. 
The  committee  of  a  lunatic  must  pass 
his  accounts  every  year :  and  in  this 
respect  there  is  no  difference  between 
him  and  a  receiver.  When  a  receiver 
has  passed  his  accounts,  he  must  get 
rid  of  the  balance  by  an  application 
to  the  Court  to  pay  it  into  Court,  and 
so  must  the  committee.*  In  the 
matter  of  Kissencaunt  Sain,  a  Luna- 
tic.    3d  Feb.  1800.    Mor.276. 


M's'WS'^^/S^^S/S^tf^NtfMWK/ 


II.  Commission  of  Lunacy. 

3.  Q^4Bref  Whether  a  commission 
of  lunacy  can  be  issued  by  a  single 
Judge  in  vacation  ?  In  the  matter  of 
Wynne.  20th  Aug.  1802.  1  Str.  166. 


MADDAD-I-MAASH.-8eeLAND 
Tenures,  19. 


^^^>^>^^^>^^^^^\^^^t»^S^^^^^ 


MAGISTRATE.  —  See  Criminal 
Law,  6. 13,14;  False  Imprison- 
ment, 2,2  a. 


<N/>^VS««<V«/NM^«/V««W«^W 


>  It  seemed  doabtfiil,  in  this  case,  whether 
the  Supreme  Court  could  determine  on  the 
state  of  the  alleged  lunatic's  mind  by  in- 
spection alone,  or  whether  there  must  also 
be  an  inquiry  by  a  jury  before  the  Sheriif— 
Mor. 

2  See  1  Sm.  and  Ry.  R.  29.  and  lb.  132— 
134. 
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MAHRAM. — See  Cbiminal  Law, 

402. 


MAHR. — See  Husbanb  and  Wifb, 
46  et  seq. 

MAHR    MAUJJIL.  — See  Hus- 
band AND  Wife,  38.  77,  78. 


MAHR  MUWAJJAL.— See  Htjs- 

BAND  AND  WiFE,  78,  DOtC.  79. 


MAIMING. — See  Criminal  Law, 
401  et  seq. 


■^^kA^  ^^^^^^W^PN^V^^^^/^^^ 


MAINTENANCE.^ 


I.  Oenerallt,  1. 

II.  Of  Widows. 

1.  Generally f  3. 

2.  When  not  entitled,  23/. 

3.  Amount  of  Maintenance, 

29. 

III.  Of  Wives,  34. 

IV.  Of  Sons,  &c.,  37. 

V.  Attachment  of  Property 
appropriated  for  Main- 
tenance. —  See  Attach- 
ment, 18. 

VI.  Interest  on  Arrears  of 
Maintenance. — See  Inter- 
est, 40. 

VII.  Among  Parsis. — See  Hus- 
band AND  Wife,  86  et  seq. 

VIII.  Among  Armenians.  —  See 
Husband  and  Wife,  94. 


'  The  Hindu  Law  of  Maintenance  is  not  in- 
cambered  with  the  refinements  and  intrica- 
cies for  which  this  code  is  generally  ^  distin- 
guished. Consult  Menu,  B.ix.y.  202.  2Coleb. 
Dig.  404.  3  Do.  5. 12.  27.  30.  90.  92  et  seq. 
318.  324.  479.  1  Str.  H.  L.  67. 135. 171, 172. 
2  Do.  39. 247. 305— 307.  309.  311.  Mit  c.  i. 
s.  zii.  3.  c.  ii.  s.  i.  7. 28.  37.  s.  z.  1. 5. 14, 15. 
Daya  Bh.  c.  t.  11, 12.  19.  c.  xi.  s.  i.  48.  52. 
Daya  Gr.  San.  c.  viL  3. 7, 8.  2  Macn.  Princ. 
H.  L.  31.    May.  c.  iv.  s.  viii.  7— 9. 


I.  Generally. 

1.  If  the  amount  of  maintenance 
allowed  to  the  females  of  a  Hindu 
family  be  in  dispute  between  them 
and  the  party  whose  duty  it  is  to  al- 
low such  maintenance,  the  Court  will, 
upon  the  application  of  such  females, 
order  a  reference  to  the  Master  to 
settle  the  amount  of  maintenance  to 
be  allowed.  Ranee  Surrosoandery 
V.  Cowar  Kistonauth.  7th  Feb.  1841. 
I  Fulton,  993. 

2.  Hindu  females  cannot  be  de- 
prived of  their  right  to  maintenance 
by  a  will  which  does  not  expressly 
exclude  them,  though  the  whole  estate 
be  left  to  others.    lb. 


II.  Of  Widows. 

1.  Generally, 

3.  A  widow,  upon  making  out  a 
sufficient  case,  may  compel  the  son  of 
her  husband  to  make  an  adequate 
allowance  for  her  maintenance.  Sree 
Mootee  Mundoodaree  Dabee  y.  Jby- 
narain  Puckrassee,  1799.  Macn. 
Cons.  H.  L.  60. 

.  4.  Sed  aliter  if  she  do  not  shew 
sufficient  cause.  CunjhMifmee  Dos»e 
T.  Gopeemohun  Dutt.  Circa  1800. 
Macn.  Cons.  H.  L.  62. 

6.  Lands  assigned  by  a  Zaminddr 
to  his  stepmother,  JBardi  KhwMh 
posh,  or  as  personal  maintenance,  can- 
not be.  alienated  by  her,  but  on  her 
death  will  revert  to  the  Zamind&r. 
Kishenmohun  Gosaen  v.  CkutterSing. 
4th  Nov.  1808.  1  S.  D.  A.  Rep.  239. 
— Crisp  &  Fombelle. 

6.  A,  a  widow  of  a  Hindii  (who 
had  by  her  two  sons,  both  of  whom 
died,  one  leaving  B,  his  widow,  and 
C,  his  son),  was  turned  out  of  the 
family-house,  after  the  death  of  her 
two  sons,  by  B  and  C,  and  sued  for  a 
house  and  maintenance.  An  award 
of  arbitration  in  the  dispute  had  in- 
sured A  a  sufficient  maintenance ;  and 
B  and  C  maintained  that  Ji's  hus- 
band had  provided  her  with  a  house, 
mortgc^ed  to  him  by  a  third  person, 
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and  since  redeemedi  and  that  she  was 
bound  to  provide  herself  a  lodging 
out  of  the  redemption  money.  iBut 
as  B  and  C  were  unable  to  shew  that 
A's  husband  had  assigned  her  this 
house  as  a  lodging,  the  Court  decided, 
according  to  the  opinion  of  the  law 
officers,  that  A  should  be  allowed  a 
suitable  set  of  apartments  in  the 
family-house,  and  a  sum  of  money 
to  provide  herself  with  h^sehold  fur- 
niture. Prankoonnmr  and  another 
V.  Deohoonwur.  14th  Jan.  1811.  1 
Borr.  364.— Crow  &  Day. 

7.  A  widow,  when  not  entitled  to 
a  share  on  partition,  may  file  a  bill 
for  maintenance,  and  the  Court  will 
refer  it  to  the  Master,  to  ascertain 
what  would  be  a  suitable  allowance 
for  her  under  the  circumstances  of 
the  family,  and  direct  it  to  be  secured 
by  the  payment  of  a  sufficient  sum 
into  the  hands  of  the  Master  for  that 
purpose.  Sree  Mutty  Mundoo  Dar- 
ree  Dabee  v.  Jaynarain  Packrassee, 
4th  Term  1800,  and  2d  Term  1801. 
Seebchunder  Ohose  v.  Oooroopersattd 
Ghose.  Sittings  after  2d  Term  18ia 
CI.  R.  1829.  m 

8.  A  widow  has  a  right  to  mainte- 
nance out  of  the  property  of  her  de- 
ceased husband's  son  by  another  wife. 
Ex^arte  JanahyVmrnailu  6th  Dec. 
1814.    2  8tr.285. 

9.  A  Hindu  widow  may  apply  to 
the  Supreme  Court  for  maintenance 
by  petition.     lb. 

10.  By  the  Hindd  law,  as  current 
in  the  West,  a  vridow  is  entitled  to 
maintenance  only  when  the  property 
of  her  husband  was  held  in  co-parce- 
nary, and  she  has  no  right  to  inherit 
Nund  Koonmr  v.  Tootee  Singh  and 
another.  6th  Oct.  1814.  4  S.  D.  A. 
Rep.  330,  note. — Colebrooke  &  Fom- 
belle. 

11.  A  Hindu  widow  afflicted  with 
blindness  is  disqualified  firom  inherit- 
ing her  husband's  estate,  but  his  heir 
is  bound  to  maintain  her  and  clothe 
her  during  her  life  in  a  respectable 
manner.  JDaee  v.  Poorshotum  Oapal. 
12th  March  1817.  1  Borr.  411.— 
Elphinston  &  Sutherland. 


12.  A  widow  of  a  deceased  Hindu 
succeeding  to  his  property  is  bound 
to  maintam,  acconUng  to  her  means, 
the  widow  of  her  adopted  son,  who 
died  first.  Thuhoo  Bhaee  Bhide  v. 
Rama  Bhaee  Bhide.  13th  July 
1819.  2  Borr.  446.— Elphinston  & 
Romer. 

13.  But  the  4aughter-in.law  subse- . 
quently  adopting  a  son,  without  the 
interference  of  the  mother-in-law,  such 
son  succeeds  to  one-half  of  his  adop- 
tive grandfather's  property,  and  be- 
comes liable  for  his  adoptive  mother's 
maintenance,  instead  of  her  mother- 
in-law.  Bamajee  Huree  Bhide  v. 
Thuhoo  Baee  Bhide.  15th  Jan.  1824. 
2  Borr.  443. — Romer,  Sutherland,  & 
Ironside. 

14.  Where  certain  property  had 
been  decreed  by  the  Supreme  Court 
to  a  Hindu  wiaow,  and  such  decree 
had  been  a^^ealed  against,  and  the 
widow  made  an  application  for  the 
payment  to  her  of  the  personal  estate 
in  the  hands  of  the  Master,  together 
with  the  accumulation  of  interest ;  the 
Court  made  an  order  for  the  payment 
to  her  of  the  interest  accumulated, 
which  they  thought  not  more  than 
adequate  to  her  just  allowance  for  her 
rank  and  fortune  ^supposing  she  was 
not  also  entitled  ot  right  to  the  actual 
possession  of  the  principal  also,  which 
it  was  thought  as  well  to  retain  during 
the  appeal);  liberty  was  likewise 
^ven  for  her  counsel  to  apply  to  a 
Judge  in  chambers  for  the  principal, 
after  the  decree  signed.'  Cossinaut 
Bysach  and  another  v.  Hurroosoon" 
dry  Bossee  and  another.  11th  Aug. 
1819.     East's  Notes.    Case  124. 

15.  Held,  that  a  woman  having 
preferred  a  claim  against  her  father- 
in-law  for  certain  real  and  personal 
property,  and  her  claim  being  dis- 
missed, it  is  not  competent  to  the 
Lower  Court  to  award  her  a  monthly 
allowance  (as  maintenance)  payable 


^  Ultimately  the  principal  sum  was  re- 
tained in  the  hands  of  the  Master  on  account 
of  the  a|»nea1,  but  it  seems  that  certain  costs 
were  paia  out  of  it. 
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by  the  defendant,  no  such  claim  hav- 
ing been  preferred  by  her;  and  an 
order  for  tne  costs  of  suit  to  be  paid 
by  the  successful  party  was  reversed 
as  contrary  to  the  spirit  and  intent  of 
the  Regulations,  meer  Uhdool  Ku- 
reem  v.  Fukkroonisa  Begum.  2d 
Aug.  1820.  3  S.  D.  A.  Rep.  44.— 
C.  Smith  &  Ooad. 

16.  A  childless  widow  is  not  enti- 
tled to  share  on  partition  made  by  the 
sons  of  her  husband,  but  will  be  enti- 
tled to  have  a  fund  set  apart,  suffi- 
cient for  the  security  of  her  mainte- 
nance. Seebchunder  Base  v.  Oooroo- 
persaud  Bose.  Macn.  Cons.  H.  L. 
62. 

17.  The  widow  of  a  son  who  died 
before  his  father  was  held  to  be  enti- 
tled to  maintenance  only.  Rai  Sham 
BvUvhh  V.  Prankishen  Ohose.  4th 
July  1820.  3  S.  D.  A.  Rep.  33.— 
Ooad. 

18.  A  Hindu  dying  childless  in  the 
lifetime  of  his  father,  and  leaving  a 
widow ;  it  was  held  that  on  the  father's 
death,  he  leaving  issue,  she  is  only 
entitled  to  maintenance.     lb, 

19.  The  widow  and  daughters  of  a 
Hindu  deceased,  claiming  a  part  of 
his  share  of  the  family  estate  from 
his  half  brother,  were  held  not  to  be 
entitled  to  share,  as  no  separation  had 
taken  place,  but  the  Court  held  that 
the  half  brothers  were  bound  to  main- 
tain them.  Mankoonnmr  v.  Bhugoo. 
5th  March  1822.  2  Borr.  139.— 
Ironside. 

20.  Where  a  Hindii  widow  claimed 
a  moiety  of  an  ancestral  estate  as  heir 
to  her  deceased  husband  and  his  bro- 
thers, her  claim  was  dismissed,  as  it 
appeared  that  her  husband  died  before 
his  father  and  brothers,  and  she  was 
declared  to  be  entitled  to  maintenance 
only.  Mt.  Himulta  Chomdrayn  v. 
Mt.  Pudao  Munee  Chorodrayn.  14th 
Feb.  1825.  4  8.  D.  A.  Rep.  19.— 
C.  Smith  &  Martin. 

21.  Where  one  of  two  united  Hin- 
dti  brothers,  living  with  their  mother, 
died,  leaving  a  widow  and  a  daugh- 
ter ;  it  was  held,  in  accordance  with 
the  opinion  of  the  law  officers,  that 


the  widow  must  take  her  daughter 
and  live  with  her  mother  and  brother- 
in-law  in  their  house,  the  brother-in- 
law  being  entitled  to  provide  her  with 
maintenance,  and  to  protect  her;  and 
that,  should  she  not  agree  with  them, 
the  brother-in-law  must  give  up  a 
part  of  the  house  for  her  separate  re- 
sidence, and  afford  her  a  suitable 
maintenance.  Kumia  Buhao  v.  M^ 
neeshunkur  Ichha^unkur,  Sd  May 
1824.    2  Borr.  687.— Homer. 

22.  The  survivor  of  two  united 
brothers  succeeds  to  his  deceased 
brother's  estate,  but  is  bound  to  main- 
tain his  widow.  Oovinddas  Dhoo- 
lubhdoi  Y,3fuha  LuJUkumee.  2dth 
Aug.  1819.  1  Borr.  241.— Nepean, 
Prendergast,  &  Warden. 

22  a.  The  same  point  was  decided 
in  Rumgama  v.  Atchiumma  and 
others.  Case  11.  of  1827.  1  Mad. 
Dec.  621. 

23.  A  Hindu  widow  may  only  sell 
for  her  maintenance  when  the  pro- 
perty is  of  such  a  nature  that,  without 
a  sale,  she  could  not  maintain  hersdf 
ah  initio;  and  a  party  purchasing  is 
bound  to  see  that  she  exercises  W 
power  of  sale  strictly.  Doe  dem. 
Bajchunder  Paramanick  v.  BuWh 
ramBimas.  1st  Term  1843.  IFol- 
ton,  133. 

23  a.  On  partition  of  the  proper^ 
of  a  deceased  Hindu  amongst  his 
sons ;  it  was  held  that,  after  the  parti- 
tion, thev  were  each  liable  for  a  share 
of  the  maintenance  of  their  Others 
widow.  ComulmoneyBosseeY.Bamr 
manath  By»aeh.  30th  March  1843. 
1  Fulton,  189. 

23  &.  A  Hindii  leaves  all  his  pro- 
perty to  his  sons  by  will,  and  a  par- 
tition is  effected  amongst  them  aooord- 
ing  to  the  terms  of  his  wilL  The 
Court  will  grant  maintenance  to  his 
widow  after  the  partition,  and  direct 
each  of  the  sharers  to  contribute.  lb. 

23  c.  Semble,  The  right  of  the  wi- 
dow, under  such  circumstances,  does 
not  extend  beyond  maintenance,  and 
she  has  no  right  to  a  share  of  the 
property  in  lieu  of  maintenance  on 
partition.     Ih. 


[MAINTENANCE.] 


441 


28  d,  Semble,  In  the  constraction 
of  a  Hindii's  will  his  widoVs  right 
to  maintenance  will  never  be  barred 
bj  implication.     lb, 

23  e.  QucBrey  Whether^  under  such 
circumstances,  the  widow's  right  to 
maintenance  can  be  barred  by  express 
terms  ?     Ih, 


2.  When  not  entitled. 

23/.  A  widow  does  not  forfeit  her 
right  to  maintenance  by  leavine  the 
house  of  her  son.  Zaminddr  of  Ca- 
lastry  v.  Damurla  Bungaroo  Ammal, 
Case  13.  of  1 817.  1  Mad.  Dec.  170. 
— Scott,  Green  way,  &  Thackeray. 

23  a.  A  Hindd  widow  has  no  claim 
upon  ner  step-grandson,  or  her  step- 
son's widow,  ror  maintenance,  while 
she  has  a  step-son  living,  who  alone 
is  bound  to  maintain  her,  even  though 
the  others  are  in  joint  possession  with 
him  of  her  late  husband's  estate. 
Kishnanund  Chowdree  v.  Mt.  Roo' 
kunee  IHbia.  15th  Feb.  1821 .  3  S. 
D.  A.  Rep.  70. — Leycester. 

24.  If  a  widow  have  received  the 
share  allotted  to  her  in  a  Mrit  Patra, 
the  son  is  not  obliged  to  maintain 
her.  However,  if  a  stipulation  to 
that  effect  be  made  in  the  deed,  he 
must  provide  her  with  maintenance. 
Same  v.  Same,  Chin  Joshee  Mai' 
koondkur  v.  Sugoona  Baee,  2d  Feb. 
1823.  2  Borr.  401.— Romer,  Suther- 
land,  k.  Ironside. 

25.  A  Hindd  widow  loses  her  right 
to  maintenance  out  of  her  husband's 
estate  where  she  has,  by  consent, 
joined  in  a  decree  which  gave  the 
estate,  out  of  which  she  was  entitled  to 
he  maintained,  to  her  son,  who  was 
subsequently  adjudged  an  insolvent, 
and  conveyed  all  his  property  to  the 
assignee.  In  the  matter  of  Ohhoy- 
chum  Butt.  1st  Term  1833.  Cl.R. 
1834.53. 

26.  A  Hindiii  widow  will  not  be 
entitled  to  arrears  of  maintenance  if 
she  has  been  guilty  of  delay  in  the 
prosecution  of  her  suit,  and  her  main- 
tenance will  be  calculated  from  the 
date    of  the  decree.      Comulmoney 


Bossee  v.  Ramrnanath  Bysack.  30th 
March  1843.     1  Fulton,  189. 

27.  Litigation  havine  taken  place 
between  parties  in  which  the  contest  ' 
was  whether  the  plaintiff  (a  Hindu 
widow)  was  entitl^  to  a  share  of  the 
estate  of  her  deceased  husband,  but 
in  which  it  did  not  appeal*  that  the 
question  as  to  maintenance  was  direct- 
ly raised ;  it  was  held  that  such  pro- 
ceedings did  not  act  ^  a  bar  to  her 
right  of  maintenance.     lb, 

28.  A  claim  by  a  Hindu  widow 
for  an  allowance  from  her  husband's 
family,  was  dismissed  on  proof  of 
such  impropriety  of  conduct  on  her 
part  as,  m  the  opinion  of  the  Court, 
deprived  her  of  all  legal  claim,  ac- 
cording to  the  Hindd  law,  to  a  main- 
tenance from  them.  Ranee  Bussunt 
Koomaree  v.  Ranee  Kummul  Koo- 
Tnaree  and  others,  29th  Dec.  1843. 
7*8.  D.  A.  Rep.  144.— Tucker,  Reid, 
&  Barlow. 


3.  Amount  of  Maintenance, 

29.  A  Hindu  widow  was  held  to 
be  entitled  to  apply  to  her  father-in- 
law  for  food  and  raiment  and  ex- 
penses of  pilgrimage,  according  to 
his  means,  and  he  cannot  refuse ;  but 
she  is  not  entitled  to  take  the  dowry 
from  him,  without  sufficient  cause, 
until  she  shall  have  attained  the  age 
of  thirty  years.  Ichha  Luhshumee 
V.  Anundram  Oovindram,  21st 
Feb.  1814.  1  Borr.  114.— Sir  E. 
Nepean,  Brown,  &  Elphinston. 

30.  The  amount  of  maintenance 
must  bear  some  relation  to  the  pro- 
perty. The  general  circumstances  of 
the  case  must  also  be  considered, 
there  being  no  fixed  rate  or  propor- 
tion laid  down.  Eas-parte  Janahi 
Ummah.  6th  Oct.  1814.  2  Str.  286. 

31.  The  amount  of  maintenance 
will  be  calculated  with  reference  to 
the  relative  situation  of  the  parties, 
and  the  means  of  the  party  making 
the  allowance.  Zaminddr  of  CaUts- 
try  V.  Bamurla  Bungaroo  AmmaL 
Case  13  of  1817.  1  Mad.  Dec.  170. 
—Scott,  Green  way,  &  Thackeray. 
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32.  Where  the  widow  of  a  Hindii 
18  excluded  by  law  from  inheriting 
her  husband's  property,  the  Courts 
are  authorized  to  fix  the  amount  of 
maintenance  receivable  by  her  from 
her  husband's  heirs,  with  reference  to 
the  circumstances  of  the  family.  MU 
Bheeho  v.  Phool  Chund.  24th 
March  1823.  3  S.  D.- A.  Rep.  223. 
— Leycester  &  Dorin.  Itungamah  y. 
Atckummah  and  others.  Case  11  of 
1827.    1  Mad.  Dec.  521. 

33.  A  Hindu  widow  is  entitled  to 
maintenance  out  of  her  husband's 
estate,  in  proportion  to  the  value  and 
magnitude  of  the  property,  and  may 
even  file  a  bill  against  her  own  son 
(when  there  has  been  exclusion)  to 
have  that  maintenance  ascertained 
and  secured  for  her.  Sree  Mootee 
Mundoodarree  Dabev  v.  Joynarain 
Puckrcuee,    Macn.  Cons.  H.  L.  60. 


•lAAA^^N/VA^^S/^^'SMi^^i^ 


III.  Of  Wivbs. 


34.  A  Hindii  wife  was  held  not  to 
be  entitled  to  obtain  maintenance  for 
herself  and  children  from  the  Cast  (of 
Desawal  Banyans),  on  the  ground 
that  the  Cast  had  entailed  poverty 
on  her  by  enforcing,  contrary  to  her 
wishes,  a  contract  of  marriage  with 
her  husband,  a  spendthrift  and  game- 
ster. Daee  r.Motee  Nuthoo.  6th 
Oct.  1813.  1  Borr.  75.— Sir  E.  Ne- 
pean,  Brown,  &  Elphinston. 

35.  It  was  held  that  a  claim  for 
maintenance  by  a  wife,  who  had,  as 
she  alleged,  been  forcibly  expelled 
from  her  husband's  house,  should  be 
rejected,  as  it  did  not  appear,  on  evi- 
dence, that  such  forcible  expulsion 
had  taken  place,  but  rather  that  she 
had  quitted  the  house  of  her  own  ac- 
cord. In  such  a  case  the  expulsion 
must  be  clearly  and  satisfactorUy 
proved.  Sree  Majah  Rom  Boochee 
Tummiak  v.  Sree  Rajah  Row  Venca- 
ta  Neeladry  Row.^    Case  2  of  1823. 

»  This  judgment  was  affirmed  by  the 
Judicial  Committee  of  the  Privy  Council 
without  argument,  the  counsel  for  the  ap- 
pellants stating  that  it  was  an  absurd  ac- 
tion, arising  out  of  family  quarrels,  and  in- 


1  Mad.  Dec.  d66.^0gilvie,  Grsnt, 
&c  Gowan. 

36.  A  Hindu  wife,  separated  from 
her  husband,  was  held  to  have  aright 
to  claim  maintenance  from  him,  he 
not  being  able  to  substantiate  the  ac- 
cusations against  her  character  as- 
serted in  his  pleadings.  WtUubhram 
Oomayushunkur  v.  Bijlee.  18th  Feb. 
1823.    2  Borr.  440.— Romer. 


IV.  Of  Sons,  &c. 

37.  Where  a  Hindti  died,  leaving 
a  widow,  before  his  father,  who  slIso 
left  a  widow;  it  was  held  that  the 
childless  widow  of  the  father  was  heir 
to  the  property,  and  was  bound  to 
maintain  the  daughter-in-law.  Ram- 
hooHwur  V.  Ummur.  19th  June  1818. 
1  Borr.  415. — Elphinston,  Keate,  & 
Sutherland. 

38.  Maintenance  cannot  be  with- 
held by  a  father  from  his  son,  merely 
on  the  ground  of  separation  or  dis- 
obedience, if  he  (the  son)  have  no 
other  means  of  subsistence.  But  the 
Court  held,  that  where  there  is  no 
cause,  or  an  inadequate  cause,  for  the 
separation,  the  principles  of  canity  re- 
quire that  the  separate  aUowanoe 
snould  be  reduced  to  the  lowest  scale ; 
it  should  scarcely  exceed  what  is 
barely  necessary  for  the  support  of 
the  party  claiming  it.  Sree  Cheyta- 
nia  Anunga  Deo  v.  Pursuram  JDm. 
Case  2  of  1821.  1  Mad.  Dec  275. 
— Harris  &  Graeme. 

39.  According  to  the  Hindu  law, 
an  illegitimate  son  of  a  RdjptUj  or 
any  of  the  three  superior  tribes,  by  a 
woman  of  the  Sudra  or  other  iirferior 


stitnted  as  a  set  off  of  absurdity,  malice  and 
misconduct,  against  another  absurd  actioD 
which  had  been  instituted  by  the  re- 
spondents against  the  appellants ;  that  the 
case  proceeded  upon  evidence  better  knovn 
to  the  Judge  below,  who  had  better  oppor- 
tunities of  estimating  the  credit  of  the  wit- 
nesses ;  and  that,  therefore,  they  should  not 
enter  into  the  case  at  all,  but  submit  that 
the  judgment  below  should  be  affirmed. 
Each  party  were  decreed  to  pay  their  own 
costs.     1 1th  Feb.  1834.     1  Mad.  Dec.  370. 


[MAINTENANCE-MitLIKANEH.] 


443 


clasSy  18  entitled  to  maintenance  only. 
Pershad  Singh  v.  Ranee  Muheshree, 
17th  Dec.  1821.  3  8.  D.  A.  Rep. 
132. — Goad  &  Dorin. 

39  a.  A  Hindu  dyings  and  leaving 
a  widow  and  daughter  by  a  former 
marriage,  the  widow  takes  the  estate, 
but  the  daughter  has  a  claim  on  the 
estate  for  maintenance  and  a  resi- 
dence during  her  step-mother's  life. 
Chinga  v.  Jeevee.  18th  Noy.  1811. 
1  Borr.  384.— Crow  &  Day. 

40.  A  grandmother  succeeding  to 
her  grandson  must  maintain  her 
daughters-in-law  (the  sons'  widows). 
Sree  Mootee  Jeomoney  Dostee  y. 
Attaram  Ohose.  10th  Dec.  1823. 
— Macn.  Cons.  H.  L.  64. 

41.  Blind  or  deaf  persons  get  no 
share  of  their  father's  inheritance,  but 
the  other  co-parceners  are  bound  to 
maintain  them.  Muvee  Bhudr  8heo 
Shudr  v.  Roopthunher  Shunherjee. 
13th  May  1824.  2  Borr.  656.— 
Romer,  Sutherland,  &  Ironside. 


MAJMUAHDAR.— SeeDiTEs  and 
Duties,  16;  Inheritancb,  236; 
Limitation,  88.  92. 


^^^^'■^N'^^^^W^^^M^iA^h^N^^FStf 


/  / 


MAJMUAHDABI.  — See  Wa- 

TAN,  2. 

MAJORITY.— See  Infant,  1,2, 36. 

MALGDZARI.— See  Land  Te- 
nures, 22  a  etseq. 


^f-WN^VVN/^yS^V^^/WN/V-W 


MALIK. — See  Land  Tenures,  24, 

note. 


MALIK  MUKADDAM.— SeeAc 
TioN,  13;  Land  Tenures,  24,  note. 


MALIKANEH. 

1.  A  sued  jBto  recover  a  certain 
sum  of  money  and  lands  and  certain 


superiorities,  and  C  and  2>  to  be  ac- 
knowledged by  them  as  the  lawful 
successor  and  person  legally  entitled 
to  the  Puttenrunda  or  MMikdneh 
(allowance  and  immunities  attached  to 
the  rank  of  the  Colatery  Rijah).  But 
it  being  proved,  by  the  record,  that  the 
claims  of  A  were  abrogated  by  the 
conquest  of  Malabar  by  Haidar  AH, 
and  the  cession  of  it  to,  the  Company 
by  his  son  Tipti  Sultdnf  and  that  thus 
the  ancient  sovereignty  of  the  Cola- 
tery Rdjahs  had  ceased  to  exist  pre- 
vious to  the  period  of  the  English  ac- 
quisition of  Malabar,  and  that  all 
emoluments  and  immunities  connect- 
ed therewith  were  extinguished  by 
the  dissolution  of  the  kingdom,  ^'s 
claims  were  dismissed  with  costs. 
Colatery  Rajah  of  Colutnaad  Cheri- 
cal  V.  uherical  Raves  Vurma  Rajah 
and  others.  Case  9  of  1821.  1  Mad. 
Dec.  293. — Harris  &  Gowan. 

2.  The  original  proprietor  of  lands 
granted  by  the  ruling  power  on  a  te- 
nure {Aimah)  free  irom  assessment, 
having,  together  with  his  successors, 
for  a  series  of  years  received  a  fixed 
sum  from  the  grantor,  in  lieu  of  his 
proprietary  rights,  the  person  to  whom 
those  rights  may  be  subsequently 
transferr^  has  no  claim  to  Malihd- 
neh  at  the  rate  of  ten  per  cent. 
Cheyn  Singh  v.  Burkut  Oonisa  and 
another.  2^h  Dec.  1823.  3  S.  D. 
A.  Rep.  278.— C.  Smith  &  Martm. 

3.  The  decree  of  the  Provincial 
Court,  founded  on  information  obtain- 
ed from  the  records  of  the  principal 
Collector  of  Malabar,  was  held  to  be 
conclusive  as  to  the  rights  and  order 
of  succession  of  a  family  claiming 
Mdlihdneh  prerogatives,  and  certain 
dignities  and  property.  Malosherry 
KowUagom  Itama  Wurma  Rajah  v. 
Motherakal  Kowilagom  Warma  Ror- 
jah.  Case  5  of  1825.  1  Mad.  Dec. 
509. — Grant,  Cochrane,  &  Oliver. 

4.  Under  Sec.  2  of  Reg.  XLIII. 
of  1795,  the  Government  are  entitled, 
on  the  death  of  the  grantee,  to  re- 
venue, and  the  Zaminddr  to  MdlikA- 
neh  from  lands  in  Benares,  assigned 
in  grants  to  invalid    native  officers 
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previous  to  the  formation  of  the  de- 
cennial settlement.  Oovemment  v. 
Dhola  Singh  and  another.  6th 
March  1828.  4  S.  D.  A.  Rep.  304. 
— Sealy  &  Tambuli. 

6.  A  was  cautioner  for  By  as  for- 
mer of  an  estate  in  the  metnagement  of 
the  Collector,  from  which  a  sum  was 
due  to  C  for  M&likdneh*  A  obtain- 
ed judgment  iu  the  MoonsiflTs  Court 
against  C  Held|  that  the  Collector 
was  not  legally  authorized  to  apply 
the  sum  due  to  C  for  Malihdneky  in 
satisfaction  of  the  judgment  recovered 
against  him  by  A.  Udman  Singh 
and  others  v.  The  Collector  ofZiliah 
Patna  and  others.  29th  July  1834. 
5  8.  D.  A.  Rep.  368.— Braddon  & 
Barwell. 


MALZAMINI.—  See  Sbcurity,  8 

etseq. 

MANAGER. 
1.  Hind6  Law. 

1.  OeneraUt/f  1. 

2.  Alienation  of  ancestral  pro- 

perty by  a  Manager. — See 
Ancestral  Estate,  14  et 
seq.  19,  20,  21.  82  et  seq. 

II.  Muhamhadan  Law,  7. 

III.  In  the  Supreme  Courts,  9. 

IV.  In  THE  Courts  op  the  Honour- 
able Company,  11. 

I.  Hindu  Law. 

1.  QeneraUy. 

1 .  The  plaintiff  and  defendant  were 
till  lately  in  family  partnership,  the 
defendant  managing  the  Zkmiinddrij 
and  the  plaintin  receiving  his  ex- 
penses. The  family  estate  consisted 
originally  of  fifteen  Mamas,  and  the 
manager  acquired  seyenteen  more  for 
Rs.  3200,  borrowed  for  the  purpose, 
and  afterwards  took  out  a  Zaminddri 
Potta  for  the  whole  together.  Held, 
in  conformity  with  the  opinion  of  the 
Pandits,  that  the  plaintin,  at  the  time 
of  separation,   was  entitled  to  one- 


half  of  the  whole ;  for  the  acquisition 
by  the  managing  partner  is  for  the 
common  ben^t,  and  the  money  bor- 
rowed for  the  purpose  b  payable  by 
each  share  in  proportion.^  Sheaper- 
shad  Sing  y.  Kulunder  Sing.  5th 
Sept.  1803.  1  S.  D.  A.  Rep.  7a- 
H.  Colebrooke  k  Harington. 

2.  According  to  the  local  usages  of 
Malabar,  and  the  law  of  Maroofma- 
hatayam,  the  management  of  fiunUy 
property  is  yested  in  the  senior  male 
of  the  fiimily,  for  the  support  and 
maintenance  of  the  junior  memben 
thereof,  and  partition  cannot  be  de- 
manded by  the  latter.  Anon.  Case 
28  of  1814.  1  Mad.  Dec.  118.- 
Scott  ic  Greenway. 

3.  But  where  die  senior  male  had 
ayowed  his  incapacity  to  the  manage- 
ment, and  the  second  manager  nad 
not  shewn  that  attention  which  it  was 
incumbent  upon  him  to  shew  to  the 
other  junior  members  ofthe&milj, 
the  Court  inyested  the  junior  mem- 
bers with  a  joint  share  m  the  fiitaie 
management.*    lb. 

4.  On  the  death  of  J.,  a  ZomtftiUr 
of  Pumeah,  his  eldest  son  B  took  the 
whole  estate,  real  and  personal ;  the 
younger  son  C  (who  was  then  a  mi- 


1  The  subject  of  aoquisitioiis.  liible  or 
not  liable  iow  shared,  ia  treated  of  in  the 
MUdeskard  (c  iL  s.  iy.).  The  lands  in  dis- 
pute having  been  obtained  for  a  payment  of 
money  not  furnished  oat  of  his  own  sepsr 
rate  funds  by  the  appellant  and  hsTiBg 
been  included,  at  the  appellant's  instance,  ta 
the  same  Sanad  with  the  hereditaiy  eiMe, 
in  which  the  respondent's  right  of  particips- 
tion  was  undouoted,  were  clearly  ac^nui- 
tions  made  for  the  benefit  of  coparoeDen, 
and  at  their  charge,  under  the  management 
of  the  appellant  acting  as  manager  for  the 
whole.  Had  they,  on  the  contrsry,  been 
acquired  from  separate  funds,  and  held  dis- 
tinct from  the  patrimonial  estate,  they  would 
hare  belonged  ezcluslTely  to  the  aoqoirer, 
and  not  been  subject  to  be  shared  with  him 
by  his  co-heirs.— Coleb.  And  see,  for  the 
law  respecting  the  management  of  property, 

1  Strange,  H.  L.  199.    2  Do.  252.  339. 341 

2  Coleh.  Dig.  189.  528.  533.  Day.  Bh.  c.  i 
36,  37.  c.  iii.  s.  i.  15.  Steele,  59.  209.  2 
Macn.  Princ.  H.  L.  149. 

2  1  Str.  H.  L.  184.    Steele,  209.  21hcn. 
Princ.  H.  L.  149. 
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nor)  sued  to  recover  a  moiety  of  the 
patrimony;  and  also  of  acoessions 
made  by  3.  The  claim  of  C  was 
awarded.  S  was  treated  as  having 
acquired  on  behoof  of  both  brothers, 
and  by  credit  or  means  derived  from 
the  joint  undivided  estate,  on  which 
he  had  wrongfully  entered  as  sole 
successor :  the  Court  considered  him 
as  virtually  trustee  for  his  younger 
brothers  as  to  half,  and  provided  that 
allowance  should  be  made  to  him  for 
the  purchase-money,  in  the  account 
for  which  he  was  liable.  Rajah 
Baidyanand  Singh  v.  JRvdranand 
Singh.  25th  April  1832.  5  S.  D. 
A.  Rep.  198.— Sealy  &  Walpole. 

5.  On  the  death  of  J.,  a  Hindu  of 
Behar,  the  name  of  B,  his  widow, 
was  substituted,  in  i*egard  to  lands  of 
which  he  was  recorded  as  owner.  At 
the  end  of  ten  years,  C  and  2>,  heirs 
in  the  male  line  of  a  brother  o£A*b 
great-grandfather,  sue  to  recover  the 
whole,  and  succeed,  the  widow  being 
antitled  to  maintenance  only,  on  proof 
that  they  and  their  ancestor  had  en- 
joyed a  portion  for  support,  and  on 
presumption  that  the  accessions  were 
acquired  out  of  the  profits  of  what 
was  ancestral  and  parcenary,  on  be- 
hoof of  all  the  kinsmen,  trhanshan 
Kumari  v.  Gamnd  Singh  and  others. 
10th  May  1832.  5  S.  D.  A.  Rep. 
202.— Tumbull  &  Walpole. 

6.  The  manager  of  a  Hindti  family 
has  power  to  liind  the  rest  by  a  mort- 
gage, where  the  money  is  raised  for 
mmily  purposes  and  bond  Jide  so  ap- 
plied.^ Aushutos  Day  v.  Mohes- 
chunder  Butt  and  others.  8th  July 
1840.     1  Fulton,  380. 

6  a.  The  sole  manager  of  the  joint 
stock  of  an  undivided  family,  suppos- 
ing that  joint  stock  to  be  augmented 
by  his  sole  exertions,  is  not  entitled 
to  a  double  share  of  the  amount  of  the 
augmentation  for  his  trouble.  Ooo- 
roochum  Boss  and  others  v.  Goluch- 
money  Bossee.  14th  Mar.  1843.  1 
Fulton,  165. 


^*M^>.^^^.ffH^^^h^M^^/Ni^^^%^M 


1  2  Coleb.  Dig.  189.  Mit  c.  i.  8.  i.  29, 30. 


I.    MUHAMMADAN  LaW. 

7.  A  Musulmdn  manager  of  a  joint 
estate  is  liable  to  account  for  all  the 
profits  and  interest  which  he  may 
make  by  the  estate  come  to  his  hands, 
excepting  only  for  interest  unlawfiilly 
taken  by  him  from  Musulm&ns  for 
the  loan  of  money  to  them.'  Shaih 
Buxoo  and  otJCers  v.  Shaih  Jummal 
and  others.  24th  July  1817.  East's 
Notes.  Case  70.  • 

8.  The  son  and  daughter  of  an 
absent  Muhammadan  (declared  to  be 
forty  years  old  when  he  left,  and  to 
have  been  missing  thirty-five  years) 
sued  for  the  "recovery  of  one-half  of 
the  ibmily  estate  from  the  widow  and 
son  of  his  brother.  The  law  officers 
declared  ninety  years  from  the  time 
of  birth  to  be  allowed  to  a  person  in 
possession  of  an  absentee's  estate,  but 
that  another  administrator  of  the 
estate  should  be  appointed  if  it  were 
mismani^ed  by  the  person  in  pos- 
session. The  Court  held  that,  under 
the  circumstances,  the  estate  appeared 
to  have  been  mismanaged,  and  order- 
ed the  heirs  of  the  absentee  to  be  put 
into  possession  of  his  share.  Bur- 
vesh  and  another  v.  Shehhun  and  ano- 
ther. 1820.  2  Borr.  20.—Elphin- 
ston,  Romer,  &  Sutherland. 


III.  In  thb  Supreme  Courts. 

9.  Exceptions  to  the  answer  of  a 
Hindti  manager  were  allowed,  under 
the  circumstances,  where,  by  his  an- 
swer, he  raised  the  question  whether 
such  manager  could  take  out  a  por- 
tion of  his  share  of  the  joint  estate, 
and  lay  it  out  for  his  separate  benefit. 
Shiberpersand  Butt  and  another  v. 


>  But  the  Maulatfi  said  that  he  would  be 
bound  to  account  for  such  illegal  interest 
even,  should  the  joint  cestui  qiie  trusts  re- 
quire it  By  the  Muhammadan  law  a  Mu- 
sulman  taking  interest  from  a  Musulman  is 
punishable,  and  the  Kdzi  would  cause  the 
money  to  be  returned  to  the  giver  of  inter- 
est or  to  his  heir ;  or  if  none  existed  the 
Kdzi  would  retain  it  and  give  it  away  in 
charity. 
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Tarramooney  Dossee  and  another. 
30th  March  1820.  East's  Notes. 
Case  115. 

10.  It  was  held  that  a  Hindu 
eldest  soDy  the  manager  of  the  family, 
might,  after  his  fawer's  death,  sue 
alone  for  a  debt  due  on  a  promissory 
note  to  the  father,  without  joining  an 
infant  brother.  Oohindchund  Sein 
Y.  Simpson.  20th  April  1820.  East's 
Notes.    Ca8€*119. 


IV.   In  the  Courts    op  the  Ho- 
nourable Company. 

11.  The  manager  of  an  estate  bor- 
rows  money  for  the  payment  of  ar- 
rears of  reYenue  due  to  GoYemment, 
giYing  a  bond  in  the  name  of  two 
proprietors,  one  of  whom  (since  dead) 
nad  sole  possession  at  the  time. 
Held,  that  the  manager  is  personally 
responsible  for  the  amount  in  the  first 
instance,  with  right  of  recoYcry  from 
the  heirs  of  the  deceased  possessor  of 
the  estate,  on  whose  account  the  loan 
was  contracted.  Oourkishwur  Achar- 
jea  Y.  Sfieoo  Buksh  Singh,  29th 
May  1813.  2  S.  D.  A.  Rep.  64.— 
H.  Colebrooke  &  Stuart. 

12.  A  manager  of  a  Zaminddri, 
appointed  under  thb  authority  of  the 
Court  of  Wards,  has  powers  co-ordi- 
nate with  those  that  the  Zaminddr 
hunself  w;ould  possess  when  his  dis- 
qualification might  cease.  Rajah 
Manoory  Vencatarow  Zemindar  y. 
Anundarow:  Case  4  of  1822.  1 
Mad.  Dec.  328. — Grant  &  Gowan. 

13.  A  Sarbarakdr  in  the  manage- 
ment of  certain  property,  alleged  to 
belone  to  a  minor,  contracted  a  loan, 
in  order  to  pay  off  debts  originallY 
incurred  on  conditional  sale  of  such 
property  by  A,  a  former  proprietor. 
On  the  suit  of  JB,  who  claimed  to  in- 
herit from  A,  a  decree  was  passed  in 
his  faYour,  and  against  the  rights  of 
the  minor.  Held  that,  under  such 
circumstances,  S  was  responsible  for 
the  repayment  of  the  loan,  it  haYing 
been  satisfactorily  proYcd  that  the 
debt  was  incurred  by  the  manager 
entirely  for  the  benefit  of  the  property. 


Rajah  Sahibdeen  Khan  y.  Br^  Raj 
Sing.  •  11th  Jan.  1835.  6  S.  D.  A. 
Rep.  47.--8tockwell. 

14.  A  manager  of  an  estate  under 
attachment,  appointed  by  a  Collector 
under  Reg.  V .  of  1827,  has  the  au- 
thority to  enhance  rents  and  to  lease 
in  farms,  under  Sec  6.  of  R^.  Y ,  of 
1812;  and  a  farmer  appointed  by 
him  possesses  precisely  the  same 
power.  Shekh  JBmambaksh  y.  Shekh 
AnayatAli.  12th  Aug.  1846.  Decis. 
S.  D.  A.  1846.  305.  2  Scy.  Cases, 
311. — Reid,  Dick,  &  Jackson. 


MANDAMUS.  —  See    Jurisdic- 
tion, 164. 


MANGNI —  Sbb  Husband  and 
WiFB,  1  et  seq.  34,  35.  85. 


MANIYAM.— See  Land  Tenures, 

20,  21. 


MANUFACTURING  COM- 
PANY.— See  Cast,  pamm. 

MARRIAGE.— See  Husband  and 
Wipe,  passim. 


MARRIAGE  CONTRACT.— See 

Husband  ani>  Wifb,  1  et  sea.  34, 
35.85. 


«w^l>^/v%/^^^^M»M^A^/^^%M^ 


MARRIAGE   FEES.— See  Dues 
AND  Duties,  13.  20. 


yS^^l^^^^rf%^^<«%/N^^J'\/«i^l/^.A. 


MARRIAGE  SETTLEMENT.- 
See  Husband  and  Wifx,  39, 40. 


^VN^^'^'^MA^V>^^%/^^h^>^>a/«# 


MARTIAL  LAW.— See  Abmt,  13. 


<rf>*'^V^/W>^^*^\^^i^*^^»^*^* 


1.  No  native  servant  of  a  Collec- 
tor can  innocently  (any  more  than 
his  master)  receive  presents  from  a 
native  tributaij.  Vencata  Munga 
PUlay  v.  The  East-India  Company. 
26th  Sept.  1803.    1  Str.  174. 

2.  It  was  held  to  be  questionable 
whether,  by  the  Muhammadan  law, 
a  master  is  authorized  in  pmiishing 
his  servant,  not  being  his  slave,  either 
by  stripes  or  imprisonment.  Sooboo 
Jaom  V.  Moolavie  Saheb,  26th  Sept. 
1808.    1  Str.  297. 


MASTER  OF  SHIP.— See  Ship, 
5  et  seq,  15  et  seq. 


MATHOT.— See  Cesses,  1. 
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MASTER  AND  SERVANT.       A  of  the  mesne  profits,  computed  at 

the  rate  of  10  per  cent,  on  the  annual 
produce  of  the  villages,  from  the  time 
when,  according  to  B'b  admission,  he 
first  had  possession  of  them,  and  that 
the  a^regate  sum  should  be  paid  to 
A.  Imaum  Buksh  Khan  v.  Natoab 
Bilawur  Jung.  22d  June  1807.  1 
S.  D.  A.  Re]^.  190.  —  Harington  & 
Fombelle. 

2.  Where  the  defendant,  having 
admitted  the  right  of  the  plaintiff's 
mother  to  lands  of  which  the  plaintiff 
allied  he  had  fraudulently  obtained 
possession,  pleaded  a  right  to  them 
under  an  alleged  conveyance  from 
her  to  himseli^  and  having  failed  to 
prove  this  conveyance,  judgment  was 
^ven  for  the  plaintiff.  Mesne  pro- 
fits during  the  time  the  plaintiff  had 
been  out  of  possession  were  not  ad- 
judged, as  no  claim  had  been  pre- 
ferred to  them ;  but  a  right  of  action 
was  reserved  for  their  recovery  if  not 
paid  on  demand.  T^chund  v.  Jug- 
mohun  Itai.  16th  Sept.  1808.  1  S. 
D.  A.  Rep.  257 — Harington  &  Fom- 
belle. 

3.  In  a  suit  by  a  party  for  posses- 
sion of  a  Tahoi  decided  in  nis  fa- 
vour; on  appeal,  it  was  held  that 
judgment  a^unst  a  third  person,  not 
a  party  to  the  cause,  for  mesne  pro- 
fits alleged  to  have  accrued  to  her 
and  her  husband,  should  be  over- 
ruled, as  such  profits,  if  refused,  must 
be  sued  for  separately.  Oopee  Mo- 
hun Thahoor  and  another  v.  Ram- 
tuwnoo  Bose.  dOth  June  1812.  2 
S.  D.  A.  Rep.  19.  —  Harington  & 
Fombelle. 

4.  A  mortgagee  delivering  up  a 
house,  and  accounting  for  the  rents 
and  mesne  profits  under  a  decree  of 
the  Court,  was  held  not  to  be  liable 
for  the  full  rent,  without  deduction 
for  renairs,  &c.,  the  Court  declaring 
that  tne  balance  rent  only  was  to  be 
considered  as  the  mesne  profits. 
Gooshitup  Shah  Suhoorabjee  v.  Su- 
hoordljeeNowshirwanjee.  15th  Nov. 
1820.  1  Borr.  32a— Hon.  M.  EI- 
phinstone.  Bell,  8c  Prendeipwt. 

5.  A  having  obtained  a  final  judg- 


MAUJJIL.  —  See  Husband  and 
Wife,  38. 77, 78. 

MAURlJsf  IJARAH.-S^e  Land 
Tbnubbs,  35,  note. 


^*^^>/>^^*^w%rv  w^  wrvN/^^v 


MEASUREMENT.— See  Assess- 
mbnt,  20  et  seq. 


MEHTA. — See  Dues  and  Duties, 
15;  Inhbbitancb,  236. 


MEHNUTANA.  —  See  Interest, 

27. 


MESNE  PROFITS. 

1.  Where  A  claimed  from  B  the 
possession  of  certain  villages  as  his 
hereditary  property,  and  proved,  to 
the  satisfaction  of  the  Court,  both  his 
father's  title  and  his  own  as  heir ;  it 
was  held  that  A  should  be  put  into 
possession  of  the  villages,  and  that  an 
account  should  be  rendered  by  J?  to 
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ment  in  his  favour  in  a  suit  for  the 
recovery  of  the  profits  of  an  estate 
up  to  the  period  of  the  institution  of 
the  original  suity  claimed  the  revenues 
of  the  said  estate  during  the  interval 
the  claim  was  pending,  comprising  a 
period  of  eleven  vears,  and  dunng 
which  period  he  had  been  deprived 
of  such  revenues;  the  Court  ad- 
judged the  amount  of  the  mesne  pro- 
fits to  A  during  the  period  his  estate 
was  unlawfullv  occupied  by  the  Za^ 
minddvy  with  mterest  at  6  per  cent, 
per  annum  to  the  date  of  the  decree. 
Rajah  Vasiareddy  Vencatadry  Nai- 
doo  V.  Rajah  Vatsareddy  Jugganada 
Bauboo  and  another.  Case  6  of  1822. 
1  Mad.  Dec.d43.  — Ogilvie,  Grant, 
&  Gk>wan. 

6.  A  Tjaminddr  having  to  account 
for  the  mesne  profits  of  a  2jaminddrty 
held  by  him  unlawfully  for  a  certain 
period,  cannot  make  any  chaim  on 
the  estate  on  account  of  a  iSttwdi 
and  his  establishment,  as  the  Govern- 
ment expressly  charges  itself  with 
the  support  of  the  police  establish- 
ments by  Reg.  Y .  of  1802 ;  but  the 
Court  allowed  two -ninths  of  a 
charge  made  by  him  for  an  extra 
Beh^handij  maintained  by  him  to  aid 
in  resisting  the  attacks  of  the  Pin- 
darris.     lb, 

7.  Where  A  had  wrongfully  held 
possession  of  a  2iaminddri  for  several 
years,  and  R  recovered  possession 
thereof  under  a  decree  of  the  Sudder 
Court,  the  Court  directed  that  the 
Provincial  Court  should  receive  such 
additional  evidence  as  should  be  re- 
quisite for  the  purpose  of  determining 
the  precise  sums  for  which  A  was 
justly  accountable  to  ^,  as  the  clear 
profits  derived  bv  him  during  the 
whole  time  he  held  possession  of 
the  estate.  Sree  Vutsavoy  Jagga" 
nadha  Rauze  v.  Sree  Vutsavoy  Roo^ 
chee  Seetiah.  Case  5  of  1^^.  1 
Mad.  Dec.  453. — Ogilvie,  Cochrane, 
&  Oliver. 

8.  Where,  in  a  claim  for  WdsUdt, 
the  Provincial  Court  awarded  inter- 
est for  the  whole  period  (thirteen 
years)  during  which  a  separate  suit 


for  the  lands  was  depending,  and  in- 
terest on  that  amount  fiiom  the  date 
of  their  own  judgment ;  the  Sudder 
Dewanny  Adawlut  reversed  so  much 
of  the  decree  as  regarded  that  interest, 
and  awarded  the  principal  of  the 
WdsUdtf  with  interest  from  the  date 
of  the  institution  of  the  suit  for  War 
sildt  in  the  Provincial  Court  up  to 
the  date  of  the  Sudder  Dewanny 
Adawlut's  decree,  and  from  that  date 
until  payment  should  be  made.'  As- 
man  Singh  and  others  v.  Purmesuree 
Suhaee.  29th  Aug.  1826.  4S.  D.A. 
Rep.  176. — Leycester  &  Dorin. 

9.  The  Court  adjudged  WdtUdt, 
with  interest  from  the  date  of  the  de- 
cree, against  the  heir  of  the  party  who 
failed  m  that  decree,  by  whose  bad 
faith  the  gaining  party  had  been  kept 
out  of  possession.  Kripa  Smdku 
Paijoshi  and  others  v.  Kanhaya 
Acharya  and  others.  Slst  Dec.  18S3. 
5  S.  D.  A.  Rep.  335.  ~>  Braddon  & 
Halhed. 

10.  The  Provincial  Court  having 
dismissed  a  suit  for  mesne  profits,  on 
the  allegation  that  the  evidence  on 
either  side  was  unsatisfactory,  and 
that  the  plaintifi*  had  produced  spuri- 
ous accounts,  and  called  perjured  wit- 
nesses, the  Sudder  Dewanny  Adaw- 
lut, on  appeal,  thoi^h  dissatisfied 
with  the  evidence,  reversed  the  de- 
cree, and  estimated  the  amount  of 
mesne  profits  from  the  average  of  the 
two  preceding  years,  as  ascertained 
in  a  former  suit.  The  decree  of  the 
Sudder  Dewanny  Adawlut  was  af- 
firmed by  the  JudicialXlommittee  of 
the  Privy  Council,  but  without  costs. 
Sooriah  Row  v.  Ra^ah  Enoogtmty 
Sooriah.  dOth  Nov.  1838.  2  Moore 
Ind.  App.  72. 

11.  Tne  plaintifi*  in  a  suit  is  limited 


1 1  find  from  a  memoriDdum  in  the  aboTe 
case,  in  the  handwriting  of  Bfr.  Dorin,  tfiat 
the  principle  which  ^ided  the  Coaxi  was, 
that  m  a  common  claim  of  WdsOdt  interest 
shall  not  be  given.  When  payment  of  Wi' 
sildt  has  been  long  delayed,  the  Court  most 
be  guided  by  the  circumstances,  as  well  as 
where  no  demand  has  been  made  and  fol- 
lowed up  in  due  time. — ^Macn. 
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to  the  Sam  laid  in  his  plaint  as  mesne 

E'*ts,  though,  by  the  evidence,  a 
r  sam  should  appear  to  be  due 
m.  Soofiah  Maw  v.  CotcLghery 
Bhoochiah.  17th  Dec.  1838.  2 
Moore  Ind.  App.  113. 

12.  In  a  suit  for  lands  and  mesne 
profits,  the  Zillah  Courts  gave  a  de- 
cree in  favour  of  the  plaintifis  for  a 
fractional  portion  of  the  land,  leaving 
the  quantity,  as  well  as  the  amount  of 
the  mesne  profits,  to  future  adjust^ 
ment  in  the  course  of  execution  of 
the  decree.  Held,  that  the  decree  was 
incomplete,  the  plaintiffs  having  sued 
for  a  specific  quantity  of  land  and 
a  specific  sum  of  money ;  and  that 
it  was  the  duty  of  the  Courts  to  have 
ascertained  and  decided  the  quantity 
of  land  and  the  sum  of  money  to 
which  the  plaintifis  were  entitled,  in- 
stead of  leaving  these  points  of  the 
case  to  be  adjusted  in  tne  course  of 
execution  of  tne  decree.  The  case  was 
accordingly  remanded  for  re-investi- 
gation. Sheeb  Chunder  JRoy  and 
(mother  v.Hurmohun  Roy  and  others. 
2d  Dec  1840.  6  S.  D.  A.  Sep.  305. 
— D.  C.  Smyth. 

18.  Held,  that  it  is  irregular  to 
award  mesne  profits  in  general  terms, 
without  any  specification  of  the  pe- 
riod for  which  such  profits  are  reco- 
verable ;  and  the  case  was  accordingly 
remanded.  Mamkoomar  Chucker^ 
huttee  and  others  v.  Ram  Ram  BhuU 
taehargee  and  others.  3d  Dec.  184DL 
6  8.  D.  A.  Rep.  306.— D.  C.  Smyth. 

14.  Where  |  sale  of  real  property 
(made  in  execution  of  a  decree)  has 
been  cancelled,  the  Courts  may,  by  a 
summary  or(]tf(^«>ward  recovery  of 
mesne  profits  accruing  during  adverse 
possession  held  by  the  auction  pur- 
chaser, and  interest  thereupon  m>m 
the  date  of  the  proceeding,  fixing  the 
amount  of  mesne  profits.  Rajiw^un- 
Nissa^  Applicant.  13th  March  1841. 
S.  D.  A.  Sum.  Cases,  3.  1  Sev. 
Cases,  33.--D.  C.  Smyth. 

14  a.  In  an  action  for  the  recovery 
of  mesne  profits,  it  was  held  that  the 
plaintiff  was  rightly  nonsuited  by  the 
order    of    the    Provincial    Sudder 

Vol.  I. 


Ameen  for  omitting  to  state  the 
amount,  and  the  period  for'  which 
thev  were  alleged  to  be  recoverable. 
Adkeen  Singh  and  others^  Petitioners. 
26th  July  1842.  S.  D.  A.  Sum. 
Cases,  35. — Reid. 

15.  I^eld,  that  an  action  cannot  be 
maintained  against  Government  for 
WdsUdt  in  the*case  of  rent-iree  lands, 
legally  resumed,  but  afterwards  re- 
leased from  assessmeat  by  Govern- 
ment as  a  matter  of  favour.  Rajah 
Ram  Kooer  v.  The  Oovemment  and 
others.  6th  May  1844  7  S.  D.  A. 
Rep.  159. — Rattray,  Tucker,  Sc  Bar- 
low. 

16.  Illegal  collections  under  the 
description  of  Tehbdzdri,  or  other 
denominations,  from  persons  exposing 
goods  for  sale  in  HatSf  under  tempo- 
rary stalls  and  sheds,  cannot  be  taken 
into  account  in  the  adjustment  of 
mesne  profits  in  the  execution  of  a 
decree  tor  a  Sdt  and  Wdsildt.  Ra- 
dhamohun  Ohose  Chaudhuri,  Peti- 
tioner. 10th  Feb.  1846.  2  Sev. 
Cases,  323.— Reid. 


MILITARY  LAW.— See  Army, 

passim. 


MINES. 


1.  The  pm*chaser  of  a  Lohd  Ma- 
hdU  of  a  certain  Zaminddri  at  a  pub- 
lic sale,  comprising  certain  Arangs, 
or  iron  manufactories,  and  the  pro- 
prietary dues  levied  on  the  iron  ore 
therein  manuffu;tured,bnt  not  entitling 
him  to  any  proprietary  right  in  the 
soil,  was  held  to  be  entitled  to  require 
that  no  ore,  the  produce  of  such  Zo- 
minddrif  should  be  manufistctured 
without  paying  him  the  customary 
dues ;  that  the  proprietor  of  the  soil 
should  not  be  allowed  to  establish 
Arangs  for  the  manufacture  of  iron 
ore  produced  within  the  Zaminddri; 
that  such  proprietor  should  not  pre- 
vent any  person  from  taking  the  ore 
from  the  established  mines,  and  car- 
ried to  the  Arangs  of  the  purchaser 
of  the  MahMlf  nor  be  permitted  to 
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exact  any  fine  or  consideration  for 
the  ore  so  taken ;  that  the  owner  of 
Ihe  MuhaLl  should  not  be  entitled  to 
establish  new  Arangs  without  the  con- 
sent of  such  proprietor;  and  that  such 
owner  shoulo  be  entitled  to' open  new 
mines  on  making  compensation  to 
the  proprietor  of  the  soil  for  any  da- 
mage. The  Court  at  *the  same  time 
observed,  that  as  the  owner  of  the 
Mahdll  could  %ot  have  any  right  to 
the  land  of  the  estate,  his  right  of 
causing  new  mines  to  be  opened  oi^ht 
not  to  be  exercised  without  making  a 
full  compensation  to  the  proprietors 
of  the  soil  for  their  equal  right  to 
cultivate  and  improve  their  landed 
estate ;  such  compensation  forming  a 
fair  and  equitable  adjustment  of  their 
conflicting  rights.  The  Court  also  re- 
marked, that  the  right  of  the  owner 
of  the  Lohd  Mahdll  to  the  iron  mines 
within  the  2^minddri  was  by  no 
means  to  be  understood  as  an  uncon- 
trolled and  absolute  property,  but  a 
right  to  be  exercised  according  to  esta- 
blished usage.  It  appeared  to  the 
Court,  for  instance,  that  the  owner  of 
the  Mahdll  would  not  be  justified  in 
attempting  to  stop  or  restrain  the  ma- 
nufacture of  iron ;  or  in  attempting  to 
exact,  from  those  concerned  in  it,  any 
dues  or  payments  which  had  not  been 
customarily  received.  Ooorooper- 
shad  Bose  and  othef's  Y.Bimoochum 
Heyra.  31st  July  1811.  1  8.  D. 
A.  Rep.  937. — Harington  &  Stuart. 


MINOR. — See  Infant,  passim; 
Criminal  Law,  407. 


MIRASADAR. 

1.  A  conveyance  from  Mirdsaddrs 
must  be  executed  by,  or  have  the 
consent  of,  all  of  them.  J}oe  dem, 
Tanjah  Chitty  v.  Ahmed  Khan  So- 
heb.    20th  Sept.  1815.     2  Str.  314.  * 

2.  In  cases  where  all  the  Mirdsor 
ddrs  have  not  executed  the  convey- 
ance, the  Conicopoly  of  the  village 
must  be  proved  to  have  been  present. 
lb. 


3.  The  Canicopoly  having  sworn 
that  it  was  the  custom  of  certain  of 
the  Mirdsaddrs  to  execute  deeds  for 
the  whole,  a  conveyance  so  executed 
was  held  to  be  valid.  Doe  dem. 
Mootoo  V.  Vencatachella.    2  Str.  315. 

4.  If  a  Mirdsaddr  omit  or  refuse 
to  cultivate  his  land,  the  Coodiwarum 
is  undoubtedly  the  property  of  the 
actual  cultivator,  and  the  Mirdsaddr 
can  have  no  right  or  title  to  the  share 
of  the  produce  allowed  as  a  remune- 
ration to  those  who  cultivate  the  land. 
Mamcumamy  lyen  v.  Peddoo  Naiek- 
en  and  others.  Case  3  of  1819.  1 
Mad.  Dec.  227. — Scott  &  Greenlaw. 

5.  Semble,  A  Mirdsaddr  does  not, 
by  omitting  or  refusing  to  cultivate 
his  Mirdsi,  forfeit  his  right  to  the 
peculiar  privileges  vested  in  him  as 
proprietor  of  the  land ;  his  right  to 
Coopatam,  and  other  privileges  of  a 
similar  nature,  vesting  in  him' as  Mi- 
rdsi  proprietor.     lb. 


^^"^«^^/S^^S^^^^^^^^N^^^ 


MISSING  PERSON.— See  Cm- 
MiNAL  Law,  408  et  seq.}  Evi- 
dence, 8  et  seq.  19, 20. 87 ;  Inhe- 
ritance, 75. 

MOAMLATDAR. 

1.  A  claim  by  a  MoamUxtddr^  or 
farmer,  of  the  revenues  under  the 
PSshwd's  Government  against  an  un- 
der Moamlatddr  for  a  balance  due 
for  his  farm  was  disallowed,  under  the 
construction  of  the  9th  Article  of  the 
treaty  of  Poona,  which  declared  that 
all  collections  made  by  the  Phkna^s 
order  afW  the  5th  Jannary  1817  were 
to  be  carried  to  the  credit  of  the  East- 
India  Company,  and  aU  claims  to 
balances  from  the  districts  to  which 
the  treaty  related,  referring  to  periods 
antecedent  to  the  treaty,  were  to  be 
considered  null  and  void ;  justice  re- 
quiring, that  if  the  under  farmer  were 
restrained  from  recovering  his  ba- 
lances from  the  cultivator,  the  bead 
farmer,  in  like  manner,  should  not 
have  the  power  to  compel  the  pay- 
ment of  an  old  balance  due  by  the 
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under  farmer.  Trimbuk  Rao  Bhi- 
kajee  Burve  y.  Krishnajee.  Slst  May 
1823.  2  Borr.  226.-^Romer,  Suth- 
erlandy  &  Ironside. 


MOCUDDIM.— See  LandTbnurb, 

24,  note. 


MOCUDDIMI.  —  See  Dubs  and 
Duties,  9;  Land  Tbnube,  24. 


MOCURRURL— See  Assbssmbnt, 

12.  16.  18;  Land  Tenurb,  23,  26; 

Lbasb,  19.  24  et  seq. 


^^^^\«'N^M^^\^^MSA^^\^^^^ 


MOGHULAL— See  Dues  andDu- 

TIES,  14. 


^^^^^^^^^k^i/'^^^^^%^^^^^^ 


MOH ANT.— See  Arbitration,  4 ; 

Custom,  8;  Inheritancb,  188, 189, 

190.  198. 196. 


MOHRIM.— See  Criminal  Law, 

402. 


MOHURRIR.— See  Surety,  6. 


MOOSTAMIN.— See  Criminal 
Law,  441. 


MORTGAGE  AND  CONDI- 
TIONAL SALE. 


I.  Hindu  Law. 

1.  Generality  1. 

2.  Equity  of  JRedemptioHj  8. 

3.  Foreclosure^  17. 

4.  Priority y  20. 

5.  Of  Undivided  Property,  22. 

6.  Verbal  Mortgage,  27. 

IL    MUHAMMADAN  LaW. 

1.  OeneraUy,2S. 

2.  Bay-hH-fcafd,  30. 


3.  Bedemption,  33. 

4.  Priority,  85. 

III.  Pars!  Law,  35  a. 

IV.  In  the  Supreme  Courts. 

1.  Generally,  36. 

2.  Bengali  Mortgages,  41. 

3.  Practiee,  8il> 

V.  In  the  Courts  of  the  Ho- 
nourable CoifPANT. 

1.  Generally,  59. 

2.  Redemption,  87. 

3.  Foreclosure,  97. 

4.  Notice  of  Foreclosure,  104. 

5.  Priority,  108. 

6.  t/*M/rf«:^,  120. 

7.  Limitation,  127. 

Ta^  ^  ^o  Redemption,  127. 
(5;  -4<  <o  Foreclosure,  129. 

8.  Registration,  130. 

9.  Practice,  132. 

10.  Interest    on   Mortgages. — 
See  Interest,  34  e^  seq. 

11.  Mortgagee  in  Possession. — 
See  Mesne  Profits,  passim. 


I.  Hindu  Law. 


1.  Generally. 

1.  One  of  two  part-owners  of  a 
valuable  diamond  mortgaged  by  the 
other,  without  his  concurrence  or  pri- 
vity, recovered  his  share  of  it,  with 
costs,  from  the  mortgagee.  Shema 
Das  V.  Bishenath  nohee.  10th 
Feb.  1806.  1  S.  D.  A.  Rep.  126.— 
Harington  &  Fombelle. 

2.  Where  an  appellant  claimed  to 
recover  two  houses  as  mortgaged  to 
her  by  her  own  husband,  miar£an  of 
rher  own  son)  the  adoptea  son  fby  a 
aeed  of  gift  constituting  him  her  neir) 
of  the  widow  of  the  respondent's 
fiEither-in*law,  for  a  debt  due  by  the 
widow  to  the  appellant,  the  Court 
held,  that  the  respondent  being  by  the 
Shastra  the  widow's  legal  heir,  the 
gift  of  the  houses  by  the  widow  to  the 
appellant's  son  was  illegal  and  null, 
wherefore  the  mor^ge  to  the  appeU 
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lant  in  right  of  each  ^ift  was  illegal ; 
but  she  was  left  at  liberty  to  prove 
her  debt  against  the  widow,  recover- 
ing, in  that  case,  from  the  property. 
Mi,  Gooldb  T.  Mt.  Ichha.  5th  July 
1820.  1  Borr.  318.— Hon.  M.  El- 
phinstone,  Sir  C.  Colyille,  Bell,  & 
Prendergast. 

8.  Where  a  house  was  sold  by  the 
owners  to  A  after  redemption  of  it 
from  a  mortgci^ee,  who  had  re-mort- 
gaged it  to  j& ;  it  was  held  that  the 
owners,  on  the  receipt  of  an  acquit- 
tance from  the  mortgagee,  were  at 
liberty  to  sell  the  house ;  and  that  the 
claim  of  the  under-mortgagee  for  re- 
muneration did  not  lie  against  the 
owners,  but  against  the  mortgagee 
from  whom  he  derived  his  tiUe. 
Prannaih  Bhanoodutt  v.  Lukmee- 
ram  Aditram.  12th  June  1821.  2 
Borr.  103. — Sutherland. 

4.  Where  A,  in  consideration  of  a 
loan,  mortgaged  to  B  certain  lands, 
which,  under  a  judgment  previously 
obtained  against  the  estate  of  A*b 
father,  were  liable  to  be  sold  in  satis- 
faction of  a  debt  due  to  (7;  it  was  held 
that  such  mortgage  was  invalid,  and 
could  not  prevail  against  the  claim  of 
C,  whether  JB,  the  mortgagee,  did  or 
did  not  know  of  such  previous  judg- 
ment 'y  and,  though  it  appeared  that 
the  mortgage  by  A  was  made  for  the 
purpose  of  defeating  ,the  claim  of  C 
under  the  judgment,  that  such  attempt 
at  iraud  would  not  be  allowed  to  suc- 
ceed in  favour  of  B^  the*  mortgagee, 
whether  B  were  or  were  not  privy  to 
the  fraud.  TeloonacoolaAroonachelly 
CJietty  atvi  another  v.  Palagherry 
Vencatachelliah.  Case  8  of  1825. 
1  Mad.  Dec.  513. — Grant,  Cochrane, 
&  Oliver. 

5.  Cases  ainsing  between  Hindu 
parties  upon  mortgages  of  lands  in 
the  Mofussil  are  to  be  governed  by 
Hindu  law,  even  where  the  form  of 
the  conveyance  is  English.  Rajah 
Burrodicaunt  Boy  ana  others  v.  Bis- 
nosoondery  Dahee  and  others,  10th 
May  1836.     Mor.  91. 

6.  Although,  by  the  Hindu  Code,  a 
mortgage  or  pledge  unaccompanied 


by  possession  confers  no  title  ^,  yet^ 
by  long-established  custom,  by  refe- 
rence to  the  maxim,  that  whilst  the  lex 
loci  contractus  governs  the  substance 
of  the  contract  and  its  essential  forms, 
the  lex  fori  applies  as  to  the  forms  of 
remedies  and  their  consequences,  a 
Beng&U  mortgage,  although  nnaccon^ 
panied  by  possession,  gives  a  lien 
upon  land*  (Grant,  J.,  disaenL) 
Sibchunder  Ohose  v.  Rusnch  Ckmir 
der  Neoghy.  July  1842.  1  Fulton, 
36. 

7.  Dictum  of  Peel,  C.  J.  The 
doctrine  of  an  equitable  mortg^e  is 
not  applicable  to  the  Hindu  law. 
Ih. 


2.  Eqvity  of  Bedemption^ 

8.  Where  a  mortgage  of  an  entire 
estate  has  been  executed  by  its  seve- 
ral proprietors  in  one  and  the  same 
transaction,  an  action  by  one  proprie- 
tor will  not  lie.  He  may,  however, 
sue  to  redeem  the  whole,  though  the 
other  sharers  refrain  from  joining  in 
the  action ;  and,  on  obtainmg  judg- 
ment, may  take  possession  of  the 
whole,  leaving  the  other  sharers  to 
obtain  their  shares,  or  preferring  the 
requisite  application,  and  on  paying 
their  full  proportion  of  all  the  ,ex- 
penses.  Sadhoo  Lall  and  others  v. 
Naeema  Beebee  and  another.  18tb 
June  1822.  3  S.  D.  A.  Rep.  189. 
— Goad  &  Dorin. 

9.  And  where  a  mortgage  was 
executed  by  the  several  proprietors  of 
a  village  (without  specification  of 
their  shares),  who  jointly  received  the 
loan,  and  bound  themselves  to  repay 
it  at  one  payment ;  it  was  held  that 
one  of  the  proprietors  could  not  re- 
deem his  own  particular  share  on 


1  1  Coleb.  Dig.  161.  205.  2  Str.  H,  L. 
467.  A  symbolical  dellTery  of  ponesnoo 
is  sufficient  I  Coieb.  Dig.  207.,  and  in 
eases  where  there  is  other  evideiice  of  traDs- 
fer  possession  is  not  even  necessiiy.  1 
Coleb.  Dig.  215. 

*  Menu.  B.  viiL  145.  149.  1  Coleb.  Dig. 
171.  177.  183.  165.  1  Stede,  252.  Maj. 
c.  V.  8.  ii.  6.  8. 
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-depoBiting  his  alleged  portion  of  the 
deht  ^ud  UrsKud  AUee  Khan  v. 
Syud  Imjad  AUee.  25th  Nov.  1841. 
7  8.  D.  A.  Rep.  53.— Reid  &  Barlow. 

10.  Heldy  tnat  after  a  lapse  of  se- 
venty-five years  the  heirs  of  a  mort- 
S3^r  are  not  barred  their  right  of  re- 
aemption,  though  the  property  had 
"been  re-mortgaged.^  Parmtteeand 
others  v.  Soaru).  7th  July  1823.  2 
Borr.  516. — Romer  &  Ironside. 

11.  An  equity  of  redemption  can- 
not be  sold  under  eijieri  facias.  Ac- 
cording to  the  Hindd  law,  a  pledgee 
cannot  sell  or  dispose  of  a  pledge  for 
use  for  an  unlimited  time;  and  the 
sale  by  the  Sheriff,  under  process  is- 
sued at  his  suit,  cannot  give  validity 
to  such  a  sale.  Rajah  Burrodicaunt 
Roy  and  others  v.  JBisnosoondery  Da- 
bee  and  others*  10th  May  1836. 
Mor.  91. 

12.  Pledge  for  use  for  an  unli- 
mited period  is  redeemable  by  the 
pledgor,  whatever  penbd  of  time  may 
have  elapsed;  and  a  sale  of  such 
pledge  was  declared  null  and  void,' 
and  reference  ordered  to  be  made  to 
the  Master  to  take  an  account  of  the 
rents  and  profits  of  the  property 
pledged  since  the  date  of  the  sale.^ 
Same  v.  Same.     Mor.  372. 

13.  And  the  mortgagor  mav  redeem 
even  against  a  purchaser  tor  valu- 
able consideration  purchasing  with 
notice  of  the  mortgage.^  Same  v. 
Same.    Mor.  91. 

14.  But  although  a  mortgagor  is 
not  barred  by  lapse  of  time,  he  is 
barred  in  the  Supreme  Court  by  a  de- 
cree of  foreclosure.    Ih. 

15.  Semble,  That  the  redemption 
of  lands  situate  within  the  limits  of 


1  1  Coleb.  Dig.  209.  211.  2  Macn.  Princ 
H.  L.  337.  1  Str.  H.  L.  290,  291,  292. 
Ifaj.  c.  T.  8.  ii.  5. 

*  This  decision  has  b^n  appealed  against, 
and  is  pending  in  the  Privy  Ckioncil,  leave 
having  been  given  to  restore  the  appeal.  2 
Ifoore  Ind.  App.  127. 

>  1  Coleb.  Dig.  141.  185.  1  Str.  H.  L. 
292.     1  Macn.  Princ.  H.  L.  200. 

*  1  Coleb.  Dig.  101.  105. 

*  I  Str.  H.  L.  291. 


the  Supreme  Court  is  barred  by  lapse 
of  time.    lb. 

16.  If  assets  come  botid  fde  to  a 
purchaser  without  notice  of  any 
judgment,  &c.,  they  cannot  be  fol- 
lowed ;  and  as  there  exists  no  distinc- 
tion between  real  and  personal  pro- 
perty by  the  Hindu  law,  a  purchaser 
buying  an  eqility  of  redemption  by 
deed  of  lease  and  release,  with  no- 
tice of  judgment,  cannot  be  affected, 
as,  under  the  process  of  the  Court, 
an  equity  of  redemption  cannot  be 
seised.  A  judgment  gives  no  lien 
upon  lands,  nor  does  a  writ,  till  ex- 
ecuted by  the  Sheriff.  Bindabund 
Doss  V.  Ostumchund  Doss  and  ano" 
ther.    15th  July  1842.  1  Fulton,  33. 


3.  Foreclosure. 

17.  A  Zaminddr  of  Bengal  exe- 
cuted a  deed  of  sale  for  a  portion  of 
his  estate  to  B'y  B  executed  a  se- 
parate engagement  that  the  sale 
should  be  redeemable  by  repayment 
of  the  money,  with  interest,  within 
the  term  of  a  year.  Before  the  ex- 
piration of  the  term  A  died,  leaving 
a  widow  and  an  adopted  minor  son, 
or  rather  a  son  adopted  by  authority, 
after  his  death,  by  the  widow. 
Within  a  few  days  of  the  completion 
of  *the  term,  when  the  sale  would 
have  become  absolute  and  irrevoca- 
ble, the  widow,  as  guardian  of  the 
minor,  borrowed  mon^  elsewhere  of 
C,  with  which  she  paid  the  debt  due 
to  By  and  freed  the  land,  executing 
to  the  lender  a  similar  second  sale  of 
the  same  land,  redeemable  within  a 
given  term,  which  term,  however, 
expired  without  repayment  on  her 
part.  Held,  that  the  sale  had  be- 
come absolute,  and  judgment  was 
given  in  favour  of  the  purchaser.^ 
Anon.  Circa  1828.  1  Macn.  Prmc. 
H.  L.  106. 

18.  A  bill  brought  for  sale  or  fore- 
closure of  a  Bengau  mortgage  (which 
is  not  a  legal  mortgage  between  Bn- 
tish  subject*^,  but  omj  an  equitable 

«  1  Macn.  Princ.  H.  L.  109. 
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one)  was  diBmiseed  when  the  parties 
were  Hindus^  as  between  Hindis  the 
mor^ee  cannot  be  considered  as 
equitable,  becaase,  bj  their  law,  there 
mast  be  a  delivery  of  the  pledge. 
S&marain  Ohase  v.  Mumckchunaer 
Neoghy  and  others.  7th  April  1837. 
Mor.  105. 

19.  But  this  decilion  was  after- 
wards overruled,  and  a  decree  was 
made  for  a  sate  in  fault  oi  redemption 
(and  not  a  foredosure)  upon  a  neor 
g41i  mortgage.  CoUydon  Ghingopor 
dha  and  others  v.  Sibchunder  ^^ulUck 
and  others,  Slst  July  1840.  Mor. 
111. 


V.  Meean  Moohummud  and  another. 
3l8t  July  1821.  2  Borr.  130.— H- 
phinston. 


4.  Priority. 

20.  In  a  suit  instituted  by  a  wi- 
dow to  remove  an  attachment  placed 
on  a  house,  in  execution  of  a  decree 
under  a  mortgage  against  her  nephew, 
she  urging  thieit  her  husband  and  his 
brother  assigned  it  to  her  by  a  prior 
mortgage,  then  imredeemable  by  lapse 
of  time ;  it  was  held  by  the  law  offi- 
cers, that  the  prior  mortgage  was  to 
be  preferred^;  but  as  me  circum- 
stances attending  the  mortgage  to  the 
widow  were  suspicious,  the  Court 
decided  in  favour  of  the  second  mort- 
gagees. JRulyat  V.  Yahoob  Johannes 
and  another.  15th  Nov.  1820.  1 
Borr.  301.  —  Hon.  M.  Elphinstone, 
Bell,  &  Prendergast. 

21.  Where  land  was  doubly  mort- 
gi^ed,  in  the  first  instance  to  Ay  and 
again  to  B^  under  two  bonds  at  difie- 
rent  times,  the  second  with  a  condi- 
tion of  sale  after  five  months  without 
redemption,  and  possession  vesting  in 
B)  it  was  held,  under  the  authority 
both  of  the  Hindu  ai^d  Muhamma- 
dan  law,  that  a  mortgage  is  completed 
by  possession ;  and  mat  a  mortgage  of 
later  date,  supported  by  occupation, 
annulled  a  prior  one  unaccompanied 
by  possession.    Tooljaram  Atmaram 


»  1  Coleb.  Dig.  209. 211.  2  Macn.  Princ. 
H.  L.  337.  1  Str.  H.  L.  290—292.  May. 
c.  y.  s.  ii.  5.    Steele,  250. 


6.  Of  Undimded  Property. 

22.  If,  from  the  evidence,  admis- 
sions, or  circumstances,  there  should 
be  reason  to  conclude  that  all  the 
members  of  an  undivided  &mily  were 
privy  and  consenting  to  the  acts  of  its 
heaa,  or  the  mortgagee  or  purchaser 
not  privy  to  the  state  and  circum- 
stances of  the  family  from  which  the 
conveyance  may  have  been  obtained, 
the  sale  or  mortgage  will  be.  held 
binding  against  ul  the  members  of 
the  family.  SasacheUa  v.  Vencaia- 
cheUa  and  others.  2lBt  Feb.l81& 
2  Str.  329. 

23.  But  collusion  not  appearing, 
the  shares  of  the  members  of  the 
family  not  joining  in  the  sale  or  mort- 
gage  are  recoverable.    lb. 

24.  On  the  same  principle,  the 
Court,  in  the  same  term,  renised  an 
injunction  to  stay  a  proceeding  at 
law  by  a  mortgagor  of  family  pro- 
perty, mor^aged  to  him  by  one  bro- 
ther, without  the  concurrence  of  the 
rest,  as  a  security  for  money  bor- 
rowed by  him  (for  any  thing  that 
appeared  to  the  contrary)  £ar  pur- 
poses exclusively  his  own ;  it  appear- 
mg,  or  to  be  presumed  from  the  dr- 
cumstances,  that  the  od^er  members 
of  the  family  had  been  privy  to  the 
transaction.  Coniarah  v.  PermaU 
and  others.  18ia  2  Str.  331, 
note. 

25.  Where  A  claimed  to  recover 
from  B  a  third  share  of  an  hereditary 
house,  which  he  asserted  had  been 
unlawfully  mortgaged  toB  by  the 
son  of  his  elder  brother  deooised, 
B  pleaded  the  validity  of  the  mort- 
gage bond  and  sixteen  years'  posses- 
sion ;  it  was  held,  on  evidence,  tbat 
the  mortgage  bond  was  valid,  though 
passed  not  in  the  name  ofB,  bat  m 
that  of  another  person :  and  as  it  ap- 
peared to  have  been  made  bond  fide 
by  the  &mily,  and  as,  by  the  Hindu 
law,  one  member  of  a  family  cannot 
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sue  for  his  share  of  an  undirided 
estate,  that  A  could  only  recover  the 
whole  property  hy  redemption  of  the 
whole  mortgage,  the  subsequent  ad- 
justment of  the  particular  shares  be- 
tween the  members  of  the  family  rest- 
ing with  themselves ;  and  A  was  non- 
suited, with  costs.  Demahur  Josee  v. 
Naroo  Keshoo    Ooreh.     8th    Feb. 

1839.  Sel.  Rep.  190.— Pyne,  Green- 
hill,  k  Le  Geyt. 

2d.  It  was  declared  that  a  younger 
brother  is  incompetent  to  mortgage 
an  undivided  estate  without  the  con- 
sent of  the  elder ;  and  a  claim  under  a. 
mortgage  bond  so  passed  cannot  be 
sustamed.  Semble,  That  in  cases  of 
great  necessity,  such  as  extreme  dis- 
tress, the  younger  brother  may  mort- 
gage without  the  elder's  consent ;  but 
uiat  in  liquidation  of  a  debt  contract- 
ed during  the  life  of  their  father,  and 
during  the  time  they  live  as  an  undi- 
vided family,  the  share  considered  as 
that  of  the  younger  would  go  to  the 
mortgagee,  although  posseted  by  the 
elder  brother.  Scdlojee  Bappocjee 
JSurhareh  v.  Venhapa  Nemada, 
12th  Sept.  1839.  Sel.  Reo.  216.— 
Gibeme,  Pyne,  &  Greenhill. 

26  a.  The  manager  of  a  Hindu 
family  has  power  to  bind  the  rest  by 
a  mortgage  where  the  money  is  raised 
for  family  purposes,  and  hwiAjide  so 
applied.  Aushutos  Day  v.  Mohes- 
chunder  Dutt  and  others.    8th  July 

1840.  1  Fulton,  380. 


II.    MtTHAMMADAN  LaW.' 


1.  Generally, 

28.  Where  a  Muhammadan  mort- 
gaged a  house,  and  subsequently  sold 
it  to  another  person,  to  whom  he  gave 
immediate  possession,  and  the  mort- 
gagee never  had  possession ;  it  was 
held  that  the  possession  of  the  house 
by  the  purchaser  gives  him  a  prefer- 
able claim  to  the  mortgagee  wno  had 
not  been  put  in  possession ;  as,  until 
the  house  had  been  taken  possession 
of  by  the  mortgagor,  the  agreement 
was  not  binding.  Mahomed  Khan 
V.  Keercjee.  1§36.  Sel.  Rep.  165. 
— Py^®£  Greenhill,  &  Le  Geyt. 

29.  Where  certain  Inadm  land, 
granted  for  the  service  of  a  Masjidf 
was  attached,  in  satisfaction  of  a  de- 
cree obtained  by  a  mortgagee  of 
the  property  against  the  descendants 
of  the  original  grantee,  who  had  mort- 
gaged it  to  him ;  it  was  held,  that,  by 
the  Muhammadan  law,  the  mortgage 
was  illegal  and  void,  as  land  appro- 
priated to  religious  purposes  could 
not  be  sold  or  mortgf^ed  by  any  of 
the  descendants  of  the  original  pro- 
prietor ;  and  the  Court  agreed  that  the 
attachment  should  be  raised.  Syud 
Jlooaein  AUee  v.  Romjee  Ramajee 
Dunjeh.  1839  ?  Sel.  Ren.  204.— 
Giberne,  Pyne,  &  Greenhill. 


6.  Verbcd  Mortgage. 

27.  Semble,  That  according  to  the 
law  as  current  in  Mithila,  a  verbal 
mortgage  of  immoveable  property 
for  a  period  often  years  b  valid,  pro- 
vided such  property  remain  in  the 
hands  of  the  mortgagee.  Sham  Singh 
V.  3ft.  Umraotee.  28th  July  1813. 
2  S.  D.  A.  Rep  .74.— H.  Colebrooke 
&  Stuart. 


2.  Bay-hil-wafd. 

30.  A  Bay'hil-wafd  sale  of  land, 
made  by  an  agent  on  the  part  of  the 
owner,  was  declared  void  in  Muham- 
madan law,  from  the  ageqt  having 
exceeded  his  powers,  from  its  being  a 
sale  at  gross  inadequacy  of  price,  and 
from  the  presumption  of  collusion 
between  the  buyer  and  agent.^  Meer 


^  In  the  Mtthammadan  law  there  is  do 
distinction  between  mortgages  of  lands  and 
pledgee  of  g^oods.  For  the  laws  on  this  sub- 
ject, see  2  Hed.  235.  4  Hed.  188  ct  seq. 
liacn.  Princ.  M.  L.  74,  75.  347.  352.  354. 
369 ;  and  Beg.  I.  of  1798,  which  proyides  for 
the  application  of  such  law. 

2  In  the  cause  of  Bugunt  Ali  Khan  v. 
Ramhomar,  decided  by  the  Sadder  Dewanny 
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Aleem  UUah  v.  Alif  Khan.  80th 
Sept  1801.  1  8.  D.  A.  Rep.  55.— 
Lumsden  &  HarinetoD. 

31.  A  deed  of  Say-bil-nnMy  exe- 
cuted on  land  for  a  sum  of  monej; 
in  favour  of  a  person  through  whom, 
not  from  whom,  the  monev'  was  bor- 
rowed, is  not  valid  in  Mnhammadan 
law.  Beebee  Jugun  v.  Bakir  Alt 
and  others.  7th  May  1804.  1  8. 
D.  A.  Rep.  ib. — H.  Colebrooke  & 
Harington. 

82.  A  sold  to  B  certain  villages, 
which  he  had  previously  sold  under 
Bay-biLwafd  to  C  On  the  suit  of 
B  against  A  and  C,  the  Lower 
Courts  decreed  specific  performance 
of  the  contract  m  favour  of  £,  C 
receiving  the  money  due  on  his  con- 
ditional sale.  The  Sudder  Dewanny 
Adawlut  reversed  the  decision  of  the 
Lower  Courts,  on  the  grounds  that, 
by  the  Muhammadan  law,  C  not 
having  assented  to  the  sale, ^should 
have  waited  tiU  A  had  redeemed,  or 
might  have  had  recourse  to  his  action 


Adawlut  on  the  4th  Jan.  1799,  there 
was  a  question  put  to  the  law  officers  re- 
specting the  legality  of  Bay'bU-wqfd  sales, 
though  the  cause,  as  it  happened,  went  off  on 
a  question  as  to  the  competency  of  the 
agent,  who  made  the  Bay-hU-wtfd  sale,  in 
that  instance,  on  the  part  of  another.  It 
was  stated  in  the  Futtoa  then  jgiven,  that  a 
sale  with  the  optional  condition  for  three  dajs 
is  good,  but  for  more  than  three  dajs  is  not 
good,  according  to  Hantfah  and  Y{irf\  but, 
according  to  Muhammady  for  four  days,  or 
even  a  longer  period,  is  good ;  that  the  sort 
of  sale  being  prevalent  in  the  countir,  Mu- 
hammad's  opinion  should  be  followed.  The 
intention  of  the  parties,  as  collected  from 
the  tenor  of  the  deed,  shews  whether  the 
Bay-bil-te^d  be  a  sale  with  the  reserve  of 
an  option  of  retractation  within  a  limited 
time,  or  a  mortgage  for  the  security  of 
money  lent  A  stipulation  for  a  short  pe- 
riod must  be  considered  to  mark  that  a  sale 
was  in  the  contemplation  of  the  parties :  a 
long  term  denotes  a  mortgage  or  security 
for  a  loan ;  and  such  mortg^es,  in  the  form 
of  conditional  sales,  are  very  common,  and 
rightly  held  valid  under  the  opinion  here 
cited.  In  the  present  case  the  inadequacy 
of  the  considerafbn  was  a  sufficient  gpronna 
for  allowing  the  equity  of  redemption  under 
the  exposition  of  the  Muhammadan  law, 
that  inadequacy  of  price  vitiates  a  sale  by 
an  agent.    See  3  Hedaya,  23. 


to  annul  the  sale  for  non-delivery,  and 
that  it  was  inconsistent  with  the  Re- 
giilations,  and  the  Circular  Order  of 
tiie  Court  of  the  22d  April  1813, 
constructive  of  R^.  XV II.  of  1806 
^hereby  the  intmerence  of  the 
Courts,  as  to  the  possession  of  either 
conditional  buyer  or  seller  is  prohi- 
bited), the  sale  of  part  of  the  mort- 
eaged  property  having  become  abso- 
lute pnor  to  the  award  of  the  Lower 
Court,  and  the  term  of  revocability  of 
the  remainder  having  expired.  Mu' 
hammad  Muthir  Sian  and  another 
V.  Sayud  Abdul  Sahim  and  a$wtkar. 
14th  Aug.  1832.  5  8.  D.  A.  Rep. 
226.— Rattray  &  H.  Shakespear. 

3.  Redemption. 

33.  The  wife  of  a  banished  Mu- 
hammadan may  bring  an  action  to 
compel  the  redemption  of  mortgaged 
property,  there  being  a  proviso  m  the 
mortgage  bond  that  the  mortga^ 
might  at  any  time  compel  redemptum 
on  giving  five  months'  notice  \  and  so 
lonff  as  she  is  content  to  remain  the 
wedded  wife  of  the  banished  man, 
and  does  not  take  means  to  divorce 
herself,  she  is  legally  capable  of 
maintaining  the  action,  and  reoover- 
inff  the  debt  sued  for.  Mu  Noor 
Mum  V.  Shehh  ^Buhadoor  Shekk 
Muhmood.  20th  Dec.  182a  2 
Borr.  639. — Romer,  Sutheriand,  & 
Ironside. 

34.  In  a  daim  to  redeem  a  village 
from  mortgage  the  plaintiff  was  Ur 
lowed  to  recover  half  of  the  village 
by  paying  one-half  of  the  mort- 
gage money,  that  being  the  portion 
to  which  he  was  declared  entitled, 
by  the  law  of  inheritance,  as  heir  to 
the  original  mortgagor.  MMun 
Lai  V.  Wuzeer  jSi*  14th  March 
1826.  4  8.  D.  A.  Rep.  32.— Ha- 
rington &  Sealy. 


4.  Priority. 

35.  A  mortgage  is  completed  by 
possession.  Of  two  mort^ges,  the 
later,  supported  by  occupation,  was 
held  to  annul  the  prior  unacoompa- 
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nied  by  possession.  Too^aram  At- 
fnaram  v.  Meean  Moohvmmvd  and 
another,  dlst  July  1821.  2  Borr. 
IdO.^Elphinston. 


^^^^^^*^^^^*^^^^fc^^^W^^ 


in.  Pars!  Law. 


35  a.  Where  a  Pdrsiy  having  a  share 
in  his  own  right  as  heir  of  property 
descending  to  the  heirs  of  a  deceased^ 
and  also  held  in  mortgage  the  share 
inherited  by  another  of  die  heirs ;  it 
was  held,  by  an  award  of  the  Dastury 
that  he  oaght  to  have  the  refusal  of 
the  purchase  of  such  mortgaged 
share.^  Furidoonjee  Shapooiyee  y. 
Jwnuhedjee  Nomshirwanjee.  25th 
May  1809.  1  Borr.  23.— Duncan, 
Lechmere,  &  Richards. 

IV.  In  the  Supreke  Courts. 

1.  Generally. 

36.  It  was  held  that  land  under 
mortgage  is  the  mortgagee's  already 
and  not  the  mortgagor  s,  as  the  mort- 
gagee, if  he  choose  to  take  possession, 
may  maintain  ejectment  for  it  in  his 
own  name,  even  against  the  mortga- 
gor ;  and  an  execution  by  such  person 
18  in  effect  an  execution  against  equity, 
because  he  has  already  all  the  realty 
in  him,  and  he  is  •bound  by  his  own 
acknowledgment.  Anon.  Jan.  1814. 
East's  Notes.  Case  5. 

37.  Where  a  mortgage  deed  was 
executed  by  three  persofls,  who  cove- 
nanted for  title  to  convey,  it  will  be 
taken  primd  facie  that  the  three  are 
each  seised  of  one-third  of  the  estate 
mortgaged ;  bat  the  contrary  may  be 
shewn  by  averment,  or  by  necessary 
inference  from  the  facts  stated.  And 
such  inference  was  made  where  the 
estate  was  shewn  to  have  descended 
to  two  of  the  mortgagors  only,  from 
the  ancestor  of  such  two,  though  it 
did  not  expressly  appear    why  the 

1  This  award  was  held  good  in  all  the 
Courts,  but  merely  as  ao  award  under  Sec. 
20.  of  Beg.  VII.  of  1800,  and  the  point  here 
noticed  was  not  discussed.  Beg.  VII.  of  1800 
was  rescinded  by  Beg.  I.  of  1827. 


third  had  joined ;  but  this  might  be 
as  a  trustee,  or  for  better  assurance 
of  the  personal  debt  to  the  mortga- 
gee. Oopeymohun  Thakoor  v.  8e^n 
Cower.  11th  Feb.  1817.  East's 
Notes.     Case  64. 

38.  Though  all  the  borrowing  par- 
ties ioining  in  a  mortgage  are  per- 
sonally answerable  to  Uie  lender  for 
the  mortgage  money  borrowed,  yet 
the  Court  will  only  decree  a  sale  of 
such  proportion  of  the  mortgaged 
premises  as  appears  to  have  been  duly 
conveyed,  and  which  is  properly  re- 
presented by  the  parties  to  the  suit. 
lb. 

39.  Per  Grey,  C.J.  Lands  in  the 
Mofussil  will  be  sold  under  a  de- 
cree of  foreclosure  in  mortgage  suits. 
Doe  dem.  Bampton  v.  Petumber 
MuUick.  29th  Oct.  1830.  Bignell,  24. 

40.  The  legal  mortgage  of  a  Po^^a 
wUl  be  treated  as  an  equitable  mort- 
age of  the  land  which  it  represents. 
jParhutty  Ohose  v.  Bholanauth  MiU 
ter  and  others.  6th  April  1839.  1 
Fulton,  368. 


2.  Bengdli  Mortgages. 

41.  In  an  action  on  a  Beng4U 
mortgage,  the  plaint  ought  to  set 
forth  the  instrument  specially.  TU- 
Itichram  Pttckrassy  v.  Choiton 
Chum  Naut.  Hyde's  Notes.  25th 
March  1777.  8m.  R.  28.  Mor. 
230. 

42.  In  an  action  on  a  Beng&li 
mortgage,  the  plaintiff  need  not 
prove  a  demand  of  payment,  nor  a 
demand  of  the  sale  of  the  property 
mortgaged  as  a  security,  as  the  ac- 
tion would  lie  for  the  money  lent,  this 
kind  of  mortgage  being  only  a  secu- 
rity.    Ih. 

43.  Bengal  bonds  are  simple  con- 
tracts, not  specialties,  because  not 
under  seal.  Wetion  and  another  v. 
Chaundraney.  Hyde's  Notes.  23d 
Jan.  1778.     Sm.  R.  61.    Mor.  231. 

44.  The  interest  agreed  upon  was 
allowed,  though  more  than  12  per 
cent.,  where  the  13th  Geo.  III.  c.  63. 
did  not  apply.     lb. 
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46.  A  Bengal  bond  was  held  to  be 
recoverable  upon  in  an  action  of  a«» 
sumptU  for  money  lent,  as  it  is  not  a 
conyeyance  of  the  land  mentioned  in 
the  Potta.  Sopleram  Day  v.  Punr 
*c}uinund  Mitter  and  others,  22d 
July  1778.    Sm.  R.  29.    Mor.  232. 

46.  But  this  case  was  oyerruled, 
and  it  was  held  that  a*  Bengal  mort- 
gage cannot  be  recovered  on  in  i»- 
sumprit  for  money  lent  Where  the 
land  alone  is  made  liable,  the  Court 
doubted  whether  the  plaintiff  could 
recover  at  all  at  law,  and  whether  he 
was  not  driven  to  a  suit  in  equity  for 
a  specific  performance.  Madachum 
Seat  and  another  v.  Punchanund 
Sealmoney,     Mor.  233. 

46  a.  And  the  plaintiff  in  an  action 
of  assumpsit  was  nonsuited  on  this 
latter  CTound.  JRtiggonauth  Shaw  v. 
Ramdun  Deb  Surmono  and  another. 
13th  Nov.  1778.  Sm.  R.  29.  Mor. 
234,  note. 

47.  A  Bengdli  mortgage  was  al- 
lowed to  be  recoverable  upon  an  ac- 
tion of  assumpsity  where,  on  the  fBce 
of  the  bond,  it  was  expressed  that  the 
borrower  was  to  sell  and  repay  him- 
self, and  not  merely  that  the  lender 
was  to  sell  and  pay  himself.^  JBul- 
ram  Mitter  v.  Mam4;hunder  Doss 
PauliL  30th  Jan.  1781.  Sm.R.30. 
Mor.  239. 

48.  Two  members  of  an  undivided 
family  having  mortgaged  their  pro- 
perty by  note  in  writing,  it  was  de- 
creed that  they  should  pay  the  prin- 
cipal and  interest ;  and  in  default,  that 
the  share  of  the  said  mortgagors  in 
the  family  premises  should  be  sold  by 
the  Master.  Modungopaul  Dose  v. 
Richardson  and  others.  28th  Nov. 
1788.    Mor.  372. 

'  These  instraments  are  now  daily  reco- 
vered upon  in  mdebitatut  caeumpsU  for 
money  lent,  and  no  distinction  is  tsJi^en  be- 
tween charging  the  land  or  the  person  as  a 
security.  Nor  is  the  refined  distinction  re- 
cognized between  instruments  of  this  nature 
which  express  that  the  lender  is  to  have 
power  to  sell  the  land  and  pay  himself  out 
of  the  proceeds,  and  those  in  which  the  bor- 
rower  undertakes  to  sell  the  lands  and  pay 
out  of  the  proceeds. — Mor. 


49.  A  party  bringing  an  action 
subsequent  to  the  mcntgage,  and  se- 
questering mortgaged  prenuses  on 
account  of  a  debt  due  to  him  from 
the  mortgagors,  will  be  restrained  by 
an  injunction  from  commencing  any 
action  against  the  mortgagee  m  re- 
spect of  the  mortgaged  premises.  lb. 

50.  Where  default  was  made  in 
payment  of  a  mortgage  debt,  secured 
by  a  Bengal  deed  of  mortgage,  with 
power  of  sale,  a  day  will  be  givea  to 
the  mortgagor  to  pay  the  amount 
found  to  oe  due  by  the  Master,  to- 
gether with  interest  and  costs ;  and 
in  default  of  payment  on  such  given 
day,  the  Master  will  sell  the  prenuses, 
and  thereout  pay  the  mortgagee  what 
is  due  to  him,  and  the  surplus,  if  any, 
to  the  Accountant  Greneral,  to  the  use 
of  the  mortgagor.  All  conveyances 
and  title-deeds  which  were  retained 
by  the  mortgagor  were  ordered  to  be 
delivered  to  me  mortgagee  for  the 
purposes  of  the  sale.  NUmoney  Mtd- 
lich  Y.Drijomohun  SeaL  11th  Nor. 
1819.    Mor.  376. 

51.  A  Bengdlf  mortgage  will  be 
received  in  evidence  under  the  com- 
mon counts  in  assumpsit,  not  only  as 
evidence  of  the  loan,  but  to  shew  the 
rate  of  interest  agreed  upon  between 
the  parties.  Surroopsooh  v.  Govind 
Chunder  DonnerieB.  31st  Jan.  1840. 
Mor.  244. 


8.  Practice, 

52.  Where  a  mortgagee  had  en- 
tered  up  judgment  on  a  warrant  of 
attorney,  and  the  Sheriff  had  taken 
possession  of  the  mortgaged  premises 
under  the  jfieri  facias,  an  injunction 
was  granted  to  restrain  the  defendant 
in  equity  from  selling  the  premises 
under  his    execution.      The  Court, 
however,  refrained  from  deciding  the 
question,  whether,  if  a  sale  had  taken 
place  to  a  stranger,  it  would  have 
been  valid,  the  decision  resting  on 
the  nature  of  an  equity  of  redemp- 
tion.    Shaik  Jummorudden  v.  Ram- 
mohun  Mtdlick.      20th  Jan.  1814. 
CI.  R.  1829. 153. 
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'  53.  In  the  case  of  a  mor^ge,  a 
bill  and  decree  for  a  sale,  instead  of  a 
foredosure,  is  sustainable.  Armo- 
gum  v.  fiW*  ul  Dofvlah.  15th  Sept. 
1814.    2Str.  282. 

54.  Bat  before  possession  under 
the  sale  can  be  ordered,  the  defendant 
must  be  compelled  to  execute  a  con- 
veyance,    lb. 

55.  Semble,  It  is  only  necessary  to 
sue  the  widow  alone,  where  a  mort- 
gagee files  a  bill  for  a  sale  (whatever 
may  be  the  question  as  to  foreclosure) 
of  the  mortgaged  premises,  if  the 
debt  be  not  dischai^ed  by  a  short 
day,  in  case  of  the  previous  death  of 
the  mortgagor  witnout  any  son  or 
grandson,  but  leaving  a  widow,  in 
whose  hands  alone  the  *proper^  is 
bound  for  the  husband's  debts ;  and  it 
seems  he  is  not  bound  to  Join  the 
daughters  or  next  male  heir.  Oo- 
peymohun  Thahoor  v.  Sebun  Cower. 
11th  Feb.  1817.  East's  Notes.  Case 
64. 

56.  A  bill  by  the  executor  to  re- 
deem premises  which  had  been  sold 
under  a  judgment  entered  up  on  the 
mortgage  bond,  and  purchased  by  the 
mortgagee,  was  dismissed  without 
costs,  there  being  no  proof  that  the 
estate  of  the  testator  was  insolvent,  or 
that  he  had  any  debts  unsatisfied. 
Ijaprimaudaye  n.  Prawnkusen  Bit- 
was.  25th  Jan.  1827.  CI.  R.  1829. 
153. 

57.  If  a  foreclosure  bill  be  taken 
fTo  confesto  against  all  the  defen- 
dants but  an  infant,  a  sale  may  be  de- 
creed. ParButty  Okose  v.  Bhola- 
nauth  Mitter  and  others.  6th  April 
1839.     1  Fulton,  368. 

68.  An  equity  of  redemption  is  not 
seisable  under  a  writ  of  execution. 
In  the  matter  of  Mustomjee  Cowasjee 
and  another.  3d  Term  1842.  Mor. 
100.     1  Fulton,  33. 


^f^^^«^^^^^^^^^.^^%'W>^^ 


y.    In  the  Coubts  of  the  Ho- 
nourable Company. 

1.  Generally. 
59.  Where  the  appellants  claimed 


to  redeem  lands  on  which  th^  had 
executed  deeds  of  mortgage  and  con- 
ditional sale,  redeemable  within  a 
certain  time,  on  plea  that  payment  of 
the  amount  was  tendered  within  that 
time,  judgment  was  given  against 
them,  no  such  tender  being  proved.^ 
Sheikh  Moohummud  Alt  and  ano^ 
ther  V.  Kari'Ram  and  others.  22d 
May  1805.  1  S.  D.  A-  Rep.  90.— 
H.  Colebrooke  &  Harington. 

60.  Where  a  party  claimed  an 
estate  under  a  written  engagement 
for  the  conditional  sale  of  it  on  failure 
of  repayment  of  a  loan  of  money  by 
a  certain  day ;  it  was  held  that,  under 
the  circumstances,  the  actual  sale  of 
the  estate  was  not  intended,  but  only 
security  for  the  loan ;  and  judgment 
was  given  for  the  estate  being  re- 
tained on  repayment  of  the  principal 
and  interest  of  the  loan  by  an  ap- 
pointed time.^  Manee  Jugdesree  v. 
Poorunchund  Srinud.  17th  June 
1806.  1  8.  D.  A.  Rep.  143.  —  H. 
Colebrooke  &  Harington. 

61.  Where  A  claimed  from  B,  his 

*  The  transactioxi  in  this  case  appears  to 
have  been  merely  a  conditioQal  sale,  which 
the  plaintifis  executed  to  secure  the  puoc- 
tnal  payments  of  arrears  of  revenue  on  a 
specified  day.  The  persons  to  whom  the  de- 
fendants are  heirs  did  not  take  a  mortgaj^e 
of  the  lands ;  but  about  the  time  of  the  ex- 
piration of  the  period  of  redemption,  when 
the  sale  became  absolute,  they  paid  the 
amount  as  the  purchase  money  of  uie  lands, 
and  obtained  possession.  The  plaintlfib 
haying  totally  tailed  in  preying  the  alleged 
tender  of  payment  within  the  stipuli&d 
time,  judgment  was  given  against  them  in 
all  the  Ck)urts. — ^Macn. 

2  The  Courts  were  satisfied  that  the  ori- 
ginal intention  of  the  parties  was  not  the 
sale  of  the  estate,  but  the  security  of  the 
loan.  The  real  purchaser,  who  was  allied 
to  the  former  proprietors,  had  bought  the 
estate  for  a  low  price,  and  the  purchase 
money  was  borrowed  from  the  respondent, 
on  the  security  of  the  engagement  which 
formed  the  subject  of  the  suit  But  it  was 
evidently  not  in  contemplation  to  transfer 
the  estate  at  the  same  inadequate  price  to 
the  respondent,  who  was  a  strange  to  the  fa- 
mily of  the  former  proprietors.  In  addition 
to  this  consideration,  the  inadequacy  of  price 
weighed  with  the  Court  in  relieving  the 
appellant  from  the  transfer  of  the  estate 
under  ^e  letter  of  the  engagement — Macn. 
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conBiDy  the  moietj  of  the  estate  of 
their  grand&ther;  it  was  held,  on 
proof  Siat  it  was  the  joint  inheritance 
of  the  parties,  that  A  was  'entitled  to 
the  moiety,  though  a  mortgage  debt, 
contracted  by  ^'s  father  to  make 
good  arrears  of  revenae  when  he  had 
the  management  of  the  estate,  was 
paid  hj  i.  Skekh  *Bhukaree  v. 
Imambuhh,  dth  Nov.  1811.  1  S. 
D.  A.  Rep.  306.  —  Harington  & 
Stuart 

02.  The  mortage  or  conditional 
sale  of  land  by  an  agent  was  set  aside, 
it  appearing  diat  he  had  no  special 
powers  from  the  proprietor  for  that 
purpose,  the  consideration  beine  in- 
adequate, and  the  execution  of  the 
deed  of  sale  being  irr^lar.  But 
the  mortgage  mon^  was  ordered  to 
be  refimded,  with  mterest,  the  costs 
of  suit  in  all  the  Courts  being  made 
payable  by  the  parties  respectively. 
Ooloknath  Rai  and  another  v.  MUi- 
raj.  17th  May  1812.  2  S.  D.  A.  Rep. 
6. — Harington  &  Fombelle. 

63.  A  being  indebted  to  By  grants 
him  a  mortgage  of  his  estate  (ante- 
dating the  mortage  deed  eight 
years;,  together  with  a  bond  condi- 
tioned for  the  payment  of  the  debt  by 
yearly  instalments,  and  a  warrant  of 
attorney  to  confess  judgment.  A'b 
estate  being  attached  by  Goyemment 
for  arrears  of  revenue,  and  several 
instalments  due  on  the  bond  being 
unpaid,  B  caused  judgment  to  be  en- 
tered up  in  the  Supreme  Court  on 
his  bond  and  warrant  of  confession, 
and  sued  out  execution,  under  which 
the  lands  were  sold  by  the  Sheriff  at 
public  auction,  and  purchased  by  C, 
who  afterwards  sold  them  by  private 
contract  to  2>.  SeVen  years  after- 
wards, A  having  died,  his  son  and 
heir  sues  B,  C,  and  D  to  recover  the 
lands,  on  the  plea  that  the  mortgi^e 
to  BhjA  was  fictitious,  and  granted 
with  the  view  of  screening  his  pro- 
perty from  other  creditors,  and  that 
B  had  executed  an  engagement  to  the 
above  effect,  promising  that,  should 
he  cause  the  estate  to  be  sold  under 
the  deeds  in  his  possession,  he  would 


himself  become  the  purchaser,  and 
cause  it  to  be  transferred  to  the  son 
of  A.  Held,  that  the  engagement  (if 
proved)  being  intended  to  defeat  the 
rights  of  third  parties,  cannot  avail  A 
or  his  representatives  against  B,  much 
less  against  C  and  D,  who  were  pur- 
chasers for  a  valuable  consideration, 
without  notice.  Samindur  Deo  Rai 
y.RoapnarainOhose  and  others.  5th 
Aug.  1814.  2  S.  D.  A.  Rq).  118.— 
Harington  &  Fombelle. 

64.  A  enters  into  a  written  engage- 
ment to  B  for  the  sale  of  his  estate, 
on  condition  of  receiving  the  whole 
amount  of  the  purchase  money  by  a 
specified  period,  and  in  that  case  en- 
gages to  execute  a  rqplar  biU  of 
sale.  A  receives  part  ofthe  purchase 
money,  and  B  tenders  the  remainder 
before  the  expiration  of  the  specified 

Kriod.  Af  however,  refuses  to  abide 
^  the  terms  of  his  engagem^oit.  At 
the  suit  of  B,  the  conditional  sale 
was  held  to  be  conclusive  against  Ay 
although  the  engagement  did  not 
contain  any  express  condition  that  it 
should  be  considered  sufficient  to  con- 
stitute an  actual  sale.  Ram  Oovind 
Singh  V.  Baichha  Ram  Ohom,  13th 
Aug.  1814.  2  S.  D.  A.  Rep.  123.— 
Harington  k.  Rees. 

65.  In  a  suit  filed  by  an  appellant 
to  prevent  the  sale  by  the  respondent 
of  his  fourth  share  of  a  house,  attached 
at  the  respondent's  instance,  in  execu- 
tion of  a  decree,  on  mortage  of  half 
the  house  against  the  owner  of  a 
fourth  share  conjointly  with  the  ap- 
pellant, the  Court  upheld  the  attach- 
ment, because  the  mortgage  was  a 
fair  transaction,  made  in  the  most 
public  manner  for  the  benefit  of  the 
family,  and  therefore  ought  to  be  first 
satisfied.     Sheochund  Shumbhoodoi 
V.  Nihakhund   Bhaeeshah.      10th 
Dec.  1818.    1  Borr.  296.— Hon.  M. 
Elphinstone,  Sir  C.  ColviUe,  Bell,  k 
Prendergast. 

66.  A  having  lent  Rs.  10,000  on 
mortgage  of  lands  to  By  and  after- 
wards borrowed  of  C  Rs.  5000  on  an 
agreement  that  C  should  have  half 
the  annual  profits  of  the  mortgage, 
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and  A  having  ^ven  to  C  as  security 
the  custody  of  the  mortgage-bond, 
but  retained  the  documents  autho- 
rizing him  to  make  the  collections ; 
it  was  held  that  this  is  a  simple  trans- 
action between  A  and  Cy  the  former 
being  accountable  to  the  latter,  with- 
out reference  to  the  proceeds  of  the 
mortgaged  estate.  Kishendas  v. 
IHr^  Singh.  31st  July  1820.  3 
S.  D.  A.  Rep.  43.— C.  Smith. 

67.  Where  a  house  and  shops 
were  mortgaged  under  a  San  CKre- 
neea  Khatt  vesting  nossession  in  the 
mortgagee;  it  was  held,  that  where 
possession  had  remained  with  the 
mortgagor  for  a  number  of  years, 
without  clear  proof  of  possession  by 
the  mortgi^ee,  or  of  his  beine  ejected, 
the  mortgi^e  would  not  hold.  But 
liiat  part  of  the  mortgaged  property 
of  wnich  possession  was  shewn  to 
have  vested  in  the  mortgagee  was 
held  liable  to  sale  in  satisfaction  of 
his  claims.  MunchhuTJee  Januup- 
jee  and  others  v.  Ulee  Khan  Nuthoo 
Bhaee.  ISth  July  1822.  2  Borr. 
60. — Sutherland  &  Barnard. 

68.  Where  the  mortgagees  of  the 
upper  story  of  a  house  obtained  an 
attachment  against  the  whole  under 
a  decree  against  the  mortgagor,  they 
were  held  liable,  on  the  subsequent 
sale  and  demolition  of  the  house,  to 
make  good  the  amount  of  a  mortgage 
held  by  another  person  of  the  ground 
floor.  Ooolabchund  Unibaram  v. 
Poortiiotum  Uurjeevun.  6th  Feb. 
1823.  2  Borr.  395.— Romer,  Su- 
therland, &  Ironside. 

60.  The  conditional  sellers  of  cer- 
tain lands  were  reinstated  in  posses- 
sion on  payment  of  the  purchase- 
money,  though  the  deed  containing 
the  condition  could  not  be  produced, 
and  the  absolute  bill  of  sale  only  was 
forthcoming,  and  though  two  of  the 
sellers  admitted  that  the  condition 
had  been  cancelled,  it  appearing  that 
the  provisions  of  Reg.  AY  II.  of  1806 
had  not  been  conformed  to.  Hidayut 
AH  Y.Prem  Singh.  20th  July  1823. 
3  S.  D.  A.  Rep.  250.— Leycester  & 
Dorin. 


70.  Where  A  sued  to  recover  rent 
from  B  for  the  occupation  t>f  a  house 
mortgaged  byjB  to  nim,  B  admitted 
the  mortg&ge  and  rent  to  be  due,  and 
agreed  to  pay  the  money  in  three 
months,  and  A  withdrew  his  claim 
by  a  Mdzi  ndmeh.    B  failing  to  pay, 
was  imprisoned  bv  Af  who  subse- 
quently attadied  the  house  under  an 
order  of  the  Court  to  have  it  sold  for 
payment  of  the  claim,  together  with 
costs  and  subsistence  money,  that  the 
balance  might  be  paid  in  satisfaction 
of  the  mortgage.   It  appeared  on  evi- 
dence that  B  had  no  right  to  mort^ 
sage  the  house,  it  being  assigned  for 
me  subsistence  of  his  mother,,  and 
liable  to  furnish  her  funeral  expenses, 
and  that  she  did  not,  neither  could 
she  by  law  Join  in  the  mortage ;  and 
the  Zillah  Kegister  (Vibart)  decreed 
the  removal  of  the  attachment.    The 
mother  died,  and  B,  and  C  his  son, 
appeared  to  defend  the  case,  C  de- 
fending, not  as  son  of  B,  but  as  co- 
heir to  the  estate,  as  posthumous  ap- 
pointed son  of  B'b  late  brother,  and 
therefore  having  a  claim  upon  the 
house.    The  sitting  Judge  (Suther- 
land) thought  that,  had  B  been  the 
onlv  heir,  he  would  have  been  bound 
by  his  own  acts ;  but  as  C  had  started 
up,  should  he  be  allowed  an  interest, 
things  would  remain  as  they  were 
durmg  the  mother's  life,  his  claim 
being  distinct;   but,  whatever  were 
the  merits  of  the  case,  that  A  codld 
not,  under  the  condition  of  his  mort- 
gage claim,  sell  the  house,  or  compel 
the  redemption.     If  he  allowed  a  bad 
tenant  to  occupy  the  house,  it  was 
done  at  his  own  risk,  but  he  could 
not  claim  to  break  through  the  con- 
ditions of  the  mortgage  for  non-pay- 
ment of  rent,  and  the  removal  of  the 
attachment  was  confirmed.     But  as 
the  grounds  of  this  decision  were  dif- 
ferent from  those  on  which  the  de- 
cree of  the  Register  was  founded,  the 
case  was  referred  to    a   competent 
Court    The  full  Court  decided  that 
A's  claim  for  rent,  under  the  decree 
in  the  first  suit,  ought  first  to  be  sa- 
tisfied by  the  saJe  of  the  house  mort- 
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gaged  to  him ;  and  that  after  receiT- 
m^  the  amount  of  his  arrears  of  rent, 
bemg  also  paid  the  sum  lent  on  mort* 
^age^  any  surplus  should  he  applied 
m  defraying  nis  costs  of  suit,  which 
he  would  also  recover  from  any  pro- 
perty of  the  deceased  mother.  Any 
funeral  expenses  actually  defrayed 
were  to  be  refunded  by  A  to  those 
persons  who  expended  the  same.  And 
the  decision  of  the  Register  was  there- 
fore reversed,  and  the  house  decreed 
to  be  sold^  and  the  proceeds  applied 
to  the  purposes  aforesaid.  Furiaoon- 
jee  Jumthedjee  v.  Manik  B(iee  and 
others.  13th  May  1824.  2  Borr. 
677. — Romer  &  Ironside. 

71.  A  claimed  a  garden  as  belong- 
ing to  Bj  by  virtue  of  a  mortage 
made  thereof  to  him  by  C\  B  had 
given  the  mortgage  bond  to  (7,  as 
allied,  for  a  particular  purpose; 
C  having  the  mortgage  bond  in  his 
possession,  sold  the  gutlen  to  Dj  who 
produced  the  deed  of  sale  made  to 
lum,  and  also  the  deed  of  sale  exe- 
cuted to  C,  Held,  that  the  produc- 
tion of  such  deeds  was  a  sufficient 
proof  of  his  title,  and  the  mortgagee 
must  seek  his  remedy  against  his 
debtor,  the  mortgagor,  as  he  either 
negligently  or  voluntarily  abandoned 
or  lost  his  mortgage  security.  ChowO' 
kara  Mackachy  v.  NayateUi  Koron 
Kooty.  Case  2  of  1826.  I  Mad. 
Dec.  600.  —  Grant,  Cochrane,  & 
Gdwan. 

72.  Held,  that  the  validity  of  a 
transaction  of  Bay-hU-wafd  is  not 
affected  by  the  fact  of  the  parties  not 
having  come  to  a  final  adjustment  of 
their  respective  accounts  previously 
to  the  execution  of  the  deed  by  the 
conditional  seller :  neither  is  it  affected 
(the  term  at  the  end  of  which  the 
conditional  sale  was  to  become  con- 
clusive being  five  years)  by  the  fact 
of  an  excess  above  the  legd  interest 
having  been  received  by  the  condi- 
tional purchaser  in  any  one  year, 
there  being  no  trace  of  fraud  to  elude 
the  law  regarding  interest.  Rcmv- 
koamar  Neaee  Bachusputee  v.  Bhug- 
wittee  Dibia,     31st  Jan.  1826.      4 


S.  D.  A.  Rep.  111.  —  Leycester  k. 
Dorin. 

73.  Semble,  If  a  mortgagor  in  de^ 
&ult  engage  at  the  end  of  a  term  to 
convert  the  mortgage  into  a  sale  in 
the  event  of  non-redemption  within 
the  term,  and  if  he  neither  satisfy  the 
loan  nor  surrender  the  property,  the 
mortgagee  may  recover  the  loan  and 
interest,  and  is  not  restricted  to  his 
real  action.  Khedoo  Lai  Kkatri  v. 
Rattan  Khatri.  2d  Feb.  1830.  5 
S.  D.  A.  Rep.  12,  note. 

74.  In  the  case  of  a  conditional 
sale,  if  the  debt  be  not  repaid,  the 
lender,  unless  good  and  sufficient 
cause  be  shewn,  has  not  the  choice  of 
suing  for  the  money  or  for  the  pro- 
perty pledged,  but  is  restricted  to  an 
action  for  the  latter.'  Mokanund 
Chututyeea  v.  Oomndnath  Ray  and 
otljers.  12th  April  1842.  7  8.  D. 
A.  Rep.  32. — Lee  Warner  &  Dick. 

76.  The  vendee  of  a  revocable  sale 
takes  out  of  Court  the  amount  of  prin- 
cipal and  interest  tendered,  reserving 
his  right  of  action  for  the  sum 
charg^  as  short  tendered;  and  the 
Court  will  award  the  same  if  the 
vendor  fail  to  discharge  himself^  but 
without  prejudice  to  his  right  to  re- 
cover  of  the  vendee  the  amount  al- 
leged to  have  been  received  by  him. 
Raja  Barda  Kant  Ray  v.  Bemmali 
Bose.  19th  April  1831.  6S.  D.A. 
Rep.  111. — Rattray. 

76.  In  consideration  of,  and  to  se- 
cure a  sum  paid  by  A,  B  deposited 
his  titles  to  some  real  property,  and 
executed  a  sale,  revocable  on  repay- 
ment of  the  principal  and  interest 
within  a  limit^  time,  covenanting  to 
give  possession  and  effect  the  regis- 
try of  the  vendee's  name.      Aner 
nearly  twelve  years  had  elapsed,  A 
sued  B  to  recover  the  principal  and 
interest,  and  the  award  in  his  favour 
was  affirmed  by  the  Sudder  DewaoDj 
Adawlut,  the  defence  being  a  total 
denial  of  the  payment  and  deposit 
Kanhai  LM  v.  NimuU  Puru    19th 


1  See  Construction  898  of  the  5th  Sept 
1834. 
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May  1831.    5  8.  D.  A.  Rep.  177.— 
Tornbull  &  H.  Shakespear. 

77.  Where  a  mortgagor  bad  failed 
to  fulfil  the  condition  mutually  i^reed 
upon  between  him  and  the  mortgagee 
of  transferring  the  mortgaged  pro- 
perty to  the  occupancy  of  the  mort- 
gagee ;  it  was  held  that  a  money  ac- 
tion would  lie,  and  that  the  mort- 
gagee was  entitled  to  recover  both 
principal  and  interest.  Rajah  &o- 
pal  Sum  Singh  y.  MartindeU. 
27th  Sept.  1841.  7  8.  D.  A,  Rep. 
47. — Tucker,  Lee  Warner,  &  Bar- 
low. 

78.  A  sold  to  J9  by  revocable  sale 
several  villages  for  a  diefined  sum, 
and  at  the  same  time  transferred  ab- 
solutely to  B  other  property,  appa- 
rently, but  not  really,  for  money  paid. 
On  the  application  of  J9,  the  Zillah 
Court  ordered  notice  to  redeem  to  be 
issued  to  Ay  under  Sec.  8.  of  Reg. 
XVII.  of  180&    A  paid  off  part  of 
the  price  inserted  in  the  deed  of  re- 
vocable sale,  and  by  mutual  agree- 
ment part  of  the  oonditionally  sold 
property  was  discharged,  and  part 
remained  under  sale,  revocable  within 
a  defined  jperiod  on  satisfiustion  of  the 
share  of  the  price  imputed  to  it.     A 
did  not  duly  redeem,  but  made  par^ 
tial  payment,  received  by  B  after  the 
expiration  of  the  defined  period.    Bj 
in  hb  real  action  to  recover  as  under 
a  sale  rendered  absolute,  failed  on  a 
special  appeal  to  the  Sudder  Dewanny 
Adawlut,  which  did  not  order  a  re- 
fund of  the  balance    of  purchase^ 
money,  because,  1st,  the  Court  con- 
sidered the  gratuitous  conveyance  as 
aa  usurious  device  under  Sec.  9.  of 
Re|j.  X  V.  of  1793 ;  2dly,  proof  that 
notice  was  duly  served  on  the  vendor 
under  Sec.  8.  of  Reg.  XVII.  of  1806, 
was  wanting  ;    3dly,  the  original  re- 
vocable sale  was  annulled  by  the  sub- 
sequent covenant.  ParamathChaud- 
huri   V.   Lola  Bihari   Lai,    28th 
Feb.  1834.    5  S.  D.  A.  Rep.  346.— 
Halhed  &  Braddon. 

79.  Where  A  sued  i3  and  C7  for 
the  recoveiy  of  a  sum  of  money  lent 
on  a  mortgage,  with  interest,  or  quiet 


possession  of  the  mortgaged  property, 
in  the  enjoyment  of  which  Ahad  been 
interrupted  by  B  and  C'y  it  was  held 
by  the  Assistant  Collector  (Malcolm) 
and  the  Collector  (Mills)  that  it  was 
proved  that  a  certain  sum  had  been 
received  by  A  from  the  mortgaged 
property,  and  that  A  was  therefore 
only  entitled  to  recover  the  balance  of 
principal,  without  interest,  which  had 
not  been  specified  in  the  bond.  But 
these  decisions  were  reversed  on  ap- 
peal ;  and  it  was  decreed  that  A  had 
a  right  to  the  full  amount,  with  sim- 
ple interest  at  9  per  cent,  from  the 
period  of  the  interruption  by  B  and 
Cy  up  to  the  date  of  the  decree,  to  be 
paid  within  one  month,  or  that  B  and 
C  should  deliver  over  the  mortgaged 
property  to  A,  leaving  the  latter  to 
sue  for  damages  sustamed  by  the  in- 
terference of  the  other  parties.  Joona 
Naikeen  v.  Baiza  Baeeand  another, 
1834.  Sel.  Rep.  148.— Pyne,  Green- 
hill,  &  Le  Geyt 

80.  A  claimed  certain  property 
from  Bf  alleging  that  it  had  been 
mortgaged  seventy  years  previously 
by  C,  his  ancestor,  to  2>,  the  ancestor 
of  B,  The  latter  resisted  the  claim  by 
asserting  that  the  lands  had  been  sold 
by  C  to  1>.  A  produced  a  copy  of 
the  mortgage  deed,  and  the  transac- 
tion was  further  supported  by  hear- 
say evidence ;  and  B  not  being  able 
to  produce  any  bill  of  sale,  nor  even 
a  copy  of  one,  or  any  proof  that  such 
document  had  ever  existed,  the  mort- 
gage was  held  to  be  proved,  and  the 
property  directed  to  be  restored  to  A, 
with  costs  of  suit.  Mai  Sumarain 
Sing  and  another  v.  Adub  Sing.  16th 
March  1835.  6  S.  D.  A.  Rep.  24. 
Robertson. 

81.  Where  a  mortgagee  had  refused 
to  reoeive  from  the  Zillah  *Court  the 
amount  of  a  mortgage  deposited 
there  by  the  mortgagor,  who  subse- 
quently sold  the  property ;  it  was 
held  that  the  heir  of  the  mortgagor 
having  aflerwards  taken  bacK  the 
deposit  did  not  afiect  the  right  of  the 
purchaser.  Mokunt  Omrao  Bhar^ 
tee  V.  Himmut  Sing*    3d  June  1835. 
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6  S.  D.  A.  Rep.  28.— Braddon  & 
Harington. 

82.  A  petition  havins  been  pre- 
sented to  prevent  the  sale  of  a  house 
and  premises  under  attachment^  in 
satisfaction  of  a  decree,  on  the  ground 
that  the  owner  was  an  infant,  and  un- 
represented in  Court,  and  an  order 
made  thereon  for  the  *production  of 
the  evidence  in  support  of  those  facts ; 
the  petitioner,  not  having  produced 
such  evidence,  and  the  sale  being 
about  to  take  place,  filed  a  plaint, 
claiming  the  premises  in  question  on 
his  own  account  as  equitable  mort- 
gagee ;  but  having  failed  in  proving 
either  the  transfer,  or  the  payment  of 
the  alleged  mortgage,  his  suit  was 
dismissed  by  the  Sudder  Dewanny 
Adawlut  of  Bombay ;  and  their  de- 
cree was  affirmed,  but  without  costs, 
by  the  Judicial  Committee  of  the 
Privy  Council.  Pandoorang  JBuUal 
Pundit  r,  BalkrUken  HurbajeeMa- 
hajun.  90th  Nov.  1838.  2  Moore 
Ind.  App.  60. 

83.  A  mortgage  of  a  Tillage,  which 
was  partnership  propertv,  made  by 
some  of  the  partners  ror  the  benefit  of 
the  firm,  was  held  binding  on  a  mem- 
ber of  the  firm,  though  not  executed 
by  him.  Juggeenmndas  Keeka  Shah 
V,  Mamdas  Brijboohundas,  26th  Feb. 
1841.  2  Moore  Ind.  App.  487. 

84.  In  pursuance  of  a  stipulation 
contained  in  a  mortg^e  deed,  that 
the  mortgagees  should  be  at  liberty 
to  place  a  Mehta  or  clerk  of  their 
own  to  receive  the  collections,  to 
be  paid  a  weekly  salary  by  the  mort^ 
gagor,  such  officer  was  appointed, 
who  received  the  collections  for  the 
first  few  years,  and  paid  them  over 
to  the  mortgagees,  but  afterwards 
discontinued  such  payments,  and 
handed  over  the  amount  of  the  col- 
lections to  the  mortgagors.  An  at- 
tachment having  issued  against  the 
estate,  at  the  suit  of  a  late  partner,  for 
the  amount  of  his  share  of  the  pro- 
pertv upon  a  dissolution  of  the  part- 
nership ;  it  was  held  by  the  Judicial 
Committee,  overruling  the  judgment 
of  the  Sudder  Dewanny  Adawlut  of 


Bombay,  that  the  appointment  of  a 
Mehta  by  the  mortgagees  was  a 
possession  by  them  only  so  lone  as 
ne  continued  to  pay  the  collections 
over  to  the  account  of  their  mortgage ; 
and  that  the  subsequent  payment  by 
him  of  the  collections  to  the  mort- 
gagors did  not  create  a  forfeiture  by 
the  mortgagees;  the  effect  of  the 
power  to  appoint  a  Mehta  bang 
merely  equivalent  to  the  mortgagee's 
right  to  receive  the  rents  and  profite 
if  they  should  think  fit,  and  would 
not  operate  so  as  to  postpone  their 
security  to  the  attachment  subse- 
quently obtained,  unless  they  per- 
mitted the  payments  to  be  made  to 
the  mortgi^rs  after  notice  of  sudi 
attachment    Ih, 

85.  The  plaintiff,  who  had  obtained 
a  decree  in  the  Supreme  Court  for  a 
sum  of  money  secured  by  a  mort- 
gage on  property  which  had  been 
sold  in  execution  of  a  decree  of  a 
Mofiissil  Court,  sued  to  have  the 
property  resold,  in  satis&ction  of  the 
decree  of  the  Supreme  Court.  Held, 
that  the  plaintiff  had  clearly  a  lien  on 
the  property  as  mortea^ ;  and  that 
the  purchaser  should  either  pay  the 
sum  awarded  to  the  plaintiff  by  the 
decree  of  the  Supreme  Court,  or  that 
the  house  should  be  resold  in  satis- 
faction thereof.  Puddun  Lochm 
Doss  V.  Esther  Ghterinniere.  2dth 
Aug.  1841.  7  S.  D.  A.  Rep.  4a— 
Lee  Warner. 

86.  A,  a  mortgagee  (in  the  year 
1829),'  instituted  an  action    in    the 
Lower  Court  for  foreclosure.   S,  the 
defendant,  (the  mortgagor),  did  not 
appear ;  but  C,  a  thira  party,  filed  a 
petition,  stating  that  B  had  previously 
(in  1820)  mor^aged  the  property  to 
jD,  under  a  deed  of  conditional  aale, 
and  that  B  had    subsequently   (in 
1827)  sold  the  same,  with  other  land- 
ed property,  to  C;  and  that  C,  to  se- 
cure his  own  right  under  the  deed  of 
sale  executed  to  himself,  paid  the 
amount  of  D's  claim  on  the  property, 
further  stating  that  he,  C,  haa  brought 
an  action  against  B,  in  1831,  for  re- 
covery of  me  sum  paid  for  the  pro- 
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pertjy  and  that  this  suit  was  decided 
on  a  deed  of  compromise^  by  which^ 
inter  alia^  the  property  in  dispute  be- 
came the  property  of  C.  The  prin- 
cipal Sudaer  Ameen  gave  Judgment 
In  favour  of  A^  the  plaintiff,  but  his 
decision  was  reversed  by  the  Zillah 
Judge  on  the  appeal  of  (7,  and  the 
decision  of  the  Zillah  Court  was  con- 
firmedy  on  a  special  appeal  of  A,  the 
plaintiff,  by  the  Sudder  Dewanny 
Adawlut.  Chedee  Lai  v.  Baboo 
Kishen  Pershad.  6th  Oct  1841. 
7  S.  D.  A.  Rep.  62.— Rattray, 
Tucker,  &  Dick.  (Lee  Warner  & 
D.  C.  Smyth,  diuent.) 

86  a.  A  conditional  sale  and  a 
decree  for  foreclosure  and  posses- 
sion are  no  bar  to  the  sale  of  the 
property  pledged  as  security  to  a 
Civil  Court  to  stay  execution  of  a 
decree  under  a  bond  of  prior  date. 
Mudoa  KonwuTj  Petitioner.  25th 
April  1843.  S.  D.  A.  Sum.  Cases, 
48.— Reid. 

86  &.  A  sale,  with  a  separate  con- 
dition for  the  relinquishment  of  the 
property  by  the  purchaser  on  the 
seller  producing  another  purchaser 
at  a  higher  pric^  within  a  specified 
time,  was  held  to  be  of  the  nature  of 
a  conditional  sale,  and  subject  to  the 
rules  of  Sec.  8.  of  Reg.  XVII.  of 
1806.  Bai  Ram  BvUvbhy  Petitioner. 
26th  Dec.  1843.  S.  D.  A.  Sum. 
Cases,  54. — Reid. 

2.  Redemption* 

87.  Where  an  estate  had  been 
mortgaged  with  conditional  sale,  to 
become  absolute  at  the  end  of  a  term, 
which  had  since  expired ;  it  was  held, 
that  the  mortgagor  was  nevertheless 
entitled  to  redemption  of  his  estate  on 
proof  that  offers  of  clearing  the 
mortgage  were  made  within  the  term, 
and  evaded  by  the  mortgagees.  Beij' 
nath  Sahoo  v.  Vizeer  Sing.  1st  Dec. 
1806.    1  S.  D.  A.  Rep.  168. 

88.  Where  A  sued  to  redeem  from 
mortgage  the  Besdigari  of  a  vil- 
lage, it  was  urged  in  defence,  by 
some  of  the  opposite  parties  (who  had 
been  in  possession  of  the  office  for 
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seventy-five  years),  that  a  mortgage 
never  had  existed,  and  by  others  that 
it  was  foreclosed.  The  evidence  in 
this  case  was  very  contradictory. 
The  Zillah  Judge  (Anderson)  ob- 
served that  it  was  a  case  of  difficulty 
and  danger  to  disturb  a  possession  of 
so  long  a  standing.  It  required  that 
the  right  of  <he  disturbing  party 
should  be  dear  and  defined.  This 
was  not  quite  the  cas^  in  the  present 
instance,  but  still  A'b  title  was  better 
made  out  than  that  of  the  opposing 
parties.  On  appeal,  the  sitting  Judge 
^Sutherland),  distrusting  the  evi- 
aence,  and  placme  it  in  the  back- 
ground,  thought  mat  it  was  impos- 
sible that  such  excellent  proper^ 
should  have  been  so  long  unredeemed, 
if  mortgaged  for  so  small  a  sum, 
and  was  inclined  to  allow  matters  to 
rest  as  they  were  at  the  time  of 
the  institution  of  the  suit,  without 
disturbing,  on  such  inconclusive 
grounds,  what  had  so  long  existed  ; 
but  on  reference  to  a  competent  Court, 
it  was  held,  that  as  the  only  proof  of 
the  foreclosure  of  the  mortgage  lay  in 
a  deed  which  was  evidentfy  fabri- 
cated ;  that  as  A  had  already  made 
an  application  for  redemption  to  a 
oomp^ent  authority;  ana  as  there 
was  no  proof  that  a  condition  of  sale 
formed  part  of  the  original  mortgage ; 
A  was  entitled  to  redeem.  Parvu- 
tee  Y.  Sooruj.  7th  June  1818.  2 
Borr.  516. — Romer  and  Ironside. 

89.  Ay  depositing  the  amount  of 
a  mortgi^,  moved  the  Zillah 
Court  to  restore  possession.  B 
pleaded  that  the  sale  was  absolute. 
The  Zillah  Judge  passed  a  summary 
order  for  restoration  of  the  property 
to  A;  but  this  order  was  reversed 
by  the  Sudder  Dewanny  Adawlut, 
who  ordered  that  the  property  should 
be  restored  to  B,  on  re-payment  of 
the  mortgage  money  ^th  interest  at 
12  per  cent.,  and  that  he  should  re- 
cover the  collections  during  dispos- 
session. On  the  institution,  however, 
of  a  regular  suit  by  (7,  who  had  pur- 
chased the  estate  of  j1  at  a  public 
sale  for  arrears  of  revenue  against  A 
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and  Bf  the  revocability  of  the  sale 
was  established,  and  a  decree  for  pos- 
session on  redemption  of  the  mort- 
gage was  passed  in  favour  of  C, 
Ahhai  Charon  Bandkopadhya  and 
others  y.Raia  Chris  dhanara  and 
others,  25th  June  1821.  See  in 
Sarup  Chand  Sarkar  v.  Same.  6  S. 
D.  A.  Rep.  139.— Goad. 

90.  Where  a  woman  petitioned  to 
redeem  a  mortgage  executed  by  her, 
and  which  re(kmption  was  resisted 
by  the  mortgagee,  who  set  up  an  al- 
leged  deed  of  sale  to  him,  the  Court 
found,  on  evidence,  that  the  allied 
deed  had  been  obtained  by  fraudulent 
collusion,  and  decreed  that  she  should 
be  at  liberty  to  redeem  the  mortgage. 
Mt.  Sooruj  V.  Milapchund  Huruhr 
chund.  11th  July  1822.  2  Borr. 
289. — Romer,  Sutherland,  &  Iron- 
side. 

91.  Where  a  person  filed  an  action 
to  set  aside  a  sale  of  a  house  on  the 
ground  of  a  right  of  pre-emption  being 
vested  in  him  by  a  deed  of  mortgage 
with  a  condition  of  sale,  the  mortgage 
having  been  afterwards  redeemed,  and 
there  being  no  proof  that  the  mort- 
gage had  ever  existed,  he  was  non- 
suited on  the  latter  ground  in  the 
Zillah  Court;  and,  on  appeal,  the 
Court  held,  that  even  if  there  had 
been  a  mortgage,  with  condition  as 
aforesaid,  the  redemption  of  such 
mortgage  annulled  it  and  all  its  con- 
ditions, and  he  was  therefore  non- 
suited, with  costs.  Meeya  Nagur  v. 
Bhaeedas  Bhookundas.  5th  Aug. 
1822.    2  Borr.  352.— Sutherland. 

92.  An  equity  of  redemption  was 
decided  to  be  saved  by  the  repay- 
ment of  the  money  borrowed  on  the 
mortgage  within  the  period  of  one 
year  from  the  receipt  by  the  mort^ 
gagor  of  the  notice  to  pay  issued 
under  Reg.  XYII.  of  1806,  as  re- 
quired in  such  notice.  Hussein  Alt 
Khan  and  others  v.  Mu  Phool  Bos 
Koor.  12th  Jan.  1825.  4S.D.A. 
Rep.  5. — Harington  &  Smith. 

93.  Where  a  person  claimed  to 
redeem  a  village  from  mortfi;age,  he 
was  allowed  to  recover  half  of  the 


village  by  paying  one  half  of  the 
mortgage  money,  that  being  the  po^ 
tion  to  which  he  was  declared  enti- 
tled by  the  law  of  inheritance  as  one 
of  the  heirs  of  the  original  mortgagor. 
Mukhun  Lai  v.  Wuzeer  AIL  14th 
March  1825.  4  8.  D.  A.  Rep.  32. 
— Harington  &  Sealy. 

94.  A  right  of  redemption  was 
adjudged  to  the  seller  of  certain 
lands,  on  the  ground  of  a  condition 
to  that  effect  in  a  separate  deed  exe- 
cuted by  the  purcluuBer,  though  the 
bill  of  sale  itself  was  not  worded  con- 
ditionally. Beharee  Lai  v.  Mt  Soe- 
khun.  loth  July  1826.  4S.D.A. 
Rep.  174. — Leycester  &  Dorin. 

95.  Under  R^.  XVU.  of  1806, 
the  Court  cannot  summarily  settle 
what  payment  shall  entitle  the  ven- 
dor of  a  recoverable  sale  to  redeem ; 
and  in  a  case  of  improper  interfe- 
rence in  this  regard  (where  theLower 
Court  had  ruled  that  the  depoeit  of 
the  principal  was  sufficient)  the  Sod- 
der  Dewanny  Adawlat  reversed  the 
order,  allowing  the  vendor  (thus  mis- 
led) a  few  da^  to  save  the  redem|>- 
tion  by  deposit  of  interest,  the  expi- 
ration of  tne  year  of  grace  notwith- 
standing. Raja  Barda  Kant  Ba^ 
V.  Banmali  Base.  19th  April  1831. 
—5  8.  D.  A.  Rep.  111.— Rattrsy. 

96.  Co-parceners  in  an  undivided 
estate  were  held  entitled  to  redeem 
their  shares  against  the  purchasen 
under  a  conditional  sale  by  the  mar 
nager  of  the  estate  (one  of  the 
sharers),  made  absolute  against  him. 
Sakhawat  Hosen  v.  TrUok  Singhand 
others.  13th  Jan.  1834.  5  S.  D. 
A.  Rep.  338.— H.  Shakespear. 

96  a.  The  orders  of  the  Lower 
Court  risfusing  to  receive  the  mort- 
gage money  tendered  by  a  mortgagee, 
and  restore  possession  of  the  mort- 
gaged property  because  the  period 
of  the  mortgage  had  expired,  were 
reversed  on  summary  appeal  by  the 
Sudder  Dewanny  Adawlut,  and  the 
Lower  Court  directed  to  receive  the 
deposit  money  at  any  time  before  the 
final  foreclosure  of  the  mortgage,  and 
pass  such  orders  as  might  be  proper 
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in  regard  to  the  restoration  of  posses- 
sion.^ Sayyad  Saidat  AUee,  Petir 
turner,  26th  May  1845.  2  Sev. 
Cases,  187.— Reid. 


3.  Foreclosure. 

97.  It  was  held,  that,  in  a  case  of 
mortgage  with  conditional  sale,  the 
tender  to  the  mortgagee  of  the  money 
borrowed,  by  a  stranger  to  the  trans- 
action, is  not  sufficient  to  prevent  a 
foreclosure.'  Oopaul  Lai  and  others 
v.  Muharaja  Pitumber  Singh.  28th 
Nov.  1820.  3  S.  D.  A.  Rep.  64.— 
Goad. 

96.  In  a  case  ofa  sale  of  land,  with 
a  stipulation  pf  its  being  cancelled  in 
the  event  of  the  purchase-money  be- 
ing repaid  within  nine  years,  accom- 
panied at  the  same  time  by  an  under- 
taking, on  the  part  of  the  sellers,  that 
a  portion  of  the  property  so  sold 
(wnich  had  been  previously  mort- 
gaged) should  be  redeemed  within 
Uuree  months,  or,  on  failure  thereof, 
that  the  conditional  sale  should  imme- 
diately become  absolute ;  it  was  held 
that  such  contract  should  not  be  en- 
forced, as  being  unjust  towards  the 
sellers,  and  contrary  to  Reg.  XVII.  of 
1806,  which  is  applicable  to  this  species 
of  oontract,and  which  provides  that  no 
conditional  sale  can  become  absolute 
without  a  notice  of  one  year  to  the 
seller.  Arman  Pande  and  others  v. 
IfaunUtun  Koonnmr.  20th  Feb. 
1821.  3  S.  D.  A.  Rep.  78.— Goad 
&  Dorin. 

90.  The  Sudder  Dewanny  Adaw- 
lut  will  uphold  a  decree  of  the  Su- 
preme Court  in  &vour  of  a  mort- 
gagee founded  on  a  bond  to  confess 


I  See  Reg.  XYIL  of  1806. 

*  There  was  a  case  cited,  but  it  presented 
one  material  difference  which  destroyed  all 
analogy  between  it  and  the  present  case. 
In  that  salt  judgement  was  giren  for  the 
mortgagor,  on  proof  that  oflfers  of  clearing 
the  m<»tgage  were  made  within  the  term 
by  the  mortgagor  himself.  In  this  suit  the 
person  who  made  the  offer  was  a  stranger 
to  the  parties,  and  wholly  unconnected  with 
the  transaction.    And  see  if/ro,  PL  102. 


judgment,  although  the  foreclosure  of 
the  mortgage  may  be  contrary  to 
Reg.  XVlI.  of  1806,  the  mortgagor 
having  voluntarily  subjected  himself 
to  the  jurisdiction.  Zumeeroodeen  v. 
Mammohun  Mtdlih.  19th  Sept.  1821 . 
3  8.  D.  A.  Rep.  111.— Leycester  & 
Dorin. 

100.  Judgment  having  been  given 
against  a  mortgagor  who  sued  to  re- 
deem the  mortgaged  property  on  the 
plea  that  he  had  tendered  repayment 
of  the  money  borrowed ;  it  was  held 
that  the  mortgagee  is  not  thereby  en- 
titled to  forecu>sure  without  recourse 
to  the  rules  prescribed  by  R^.  XYII. 
of  1806.  Bhuwanee  SuJuii  v.  Uchr 
ruj  LaL  25th  March  1823.  3  S. 
D.  A.  Rep.  225. — Leycester  &  Dorin. 

101.  Where  a  mortgagee  of  a 
fourth  share  of  the  Ktdkarni  of  a 
village,  under  a  mortgage  bond  with 
a  condition  of  sale,  claimed  to  regain 
possession  of  the  mortgaged  share 
foreclosed,  but  retained  oy  a  co-par- 
cener of  the  mortgagor,  the  latter  ad- 
mitted the  mortgage,  but  asserted 
that  tender  of  the  mortgage-money 
had  been  made  within  the  time,  and 
an  award  of  arbitration  had  decided 
in  favour  of  his  right  of  redemption ; 
but  this  not  being  proved  on  evidence, 
the  Court  held  that  the  mortgage 
was  foreclosed,  and  that  the  mort- 
gagee was  entitled  to  the  fourth  share 
sued  for.  Junardhun  Ghtnes  Oogte 
V.  Krishnajee  Wasoodeo  Kanvinde. 
24th  Feb.  1824.  2  Borr.  665.— 
Romer,  Sutherland,  &>  Ironside. 

102.  The  tender  to  the  mortgagee 
of  the  money  borrowed  by  a  person 
to  whom  the  mortgaged  property 
has  been  transferred  by  the  mort- 
gi^or,  is  sufficient  to  prevent  a  fore- 
closure. Nubhomar  Chomdree  and 
others  Y.KummulKishen  Shah.  28th 
April  1841.  7  S.  D.  A.  Rep.  30.— 
D.  C.  Smyth  &  Barlow. 

102  a.  It  is  not  competent  to  a 
Zillah  Judse  to  pass  an  order  sum- 
marily, for  foreclosure  of  a  mortgage, 
notwithstanding  that  the  vendor  and 
vendee  might  certiiV  to  him  an  apee- 
ment  to  the  effect  that  the  conditional 
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sale  should  be  made  absolute  without 
the  necessity  of  further  proceedings 
in  the  event  of  a  violation  of  the 
a^eement  by  the  vendor.^  Chundee 
Churn  Mujmoodar J  Petitioner.  28th 
June  1841.  S.  D.  A.  Sum.  Cases^ 
12.— Reid. 

102  h.  The  time  of  notice  of  fore- 
closure of  a  mort^j^  prescribed  by 
Sec.  8.  of  Reg.  XVU.  of  1806  hav- 
ing expired  ob  a  Sunday,  the  Sudder 
Dewanny  Adawlut  held  that  a  tender 
of  the  debt  on  the  Monday  following, 
as  a  deposit  in  the  Lower  Court, 
should  have  been  received.  FuzU 
oo-Nissa,  Petitioner,  15th  July 
1841.  S.  D.  A.  Sum.  Cases,  15.— 
D.  C.  Smyth  &  Lee  Warner.  (Reid, 
dissent.) 

103.  Where  property  on  which  the 
plaintiff  had  a  mortgage  had  been 
sold  in  execution  of  a  decree  obtained 
by  a  common  bond  creditor,  the 
Court  held,  that,  notwithstanding  the 
sale,  the  plaintiff  should  sue  to  fore- 
close the  mortgage,  instead  of  for  the 
money  lent  by  him,  the  sale  having 
made  no  alteration  in  his  position  as 
mortgagee ;  and  as  only  the  rights  and 
interests  of  the  proprietor  had  been 
sold,  as  provided  by  CI.  7.  of  Sec.  3. 
of  Reg.  VII.  of  1825,  the  purchaser 
had  td^en  the  property  with  all  its 
liabilities.  KishermersJuid  Bonner- 
jee  V.  Ramchum  Paree.    21st  July 

1841.  7  S.  D.  A.  Rep.  42.— Tucker 
&  Barlow. 

104.  In  a  conditional  sale,  after 
issue  of  notice  of  foreclosure  to  the 
vendor,  under  Sec.  8.  of  R^.  XVIL 
of  1806,  the  vendee,  within  the  year 
of  grace,  extended  the  right  of  re- 
demption beyond  that  term.  Held, 
that  such  extension  alone  does  not 
render  necessary  renewal  of  notice 
under  that  law.  Pran  Nath  Mai  v. 
Raja  Oovind  Chandra  JRai,  14th 
June  1830.  5  S.  D.  A.  Rep.  37.— 
Ross  &  Tumbull. 


1  The  order  was  still  further  irregular 
in  consequence  of  the  Zillah  Judge  haying 
revived  his  proceedings  in  a  case  which  had 
been  already  struck  off  by  him  in  regular 


course. 


105.  In  an  action  to  recover  on  a 
recoverable  sale  as  rendered  absolute, 
the  Court  required  proof  that  notice 
under  Sec.  8.  of  Reg.  XVII.  of  1806 
had  been  served  on  the  vendor.  Pa- 
rasndth  Chaudhuri  v.  Lola  Hihdri 
LaL  28th  Feb.  1834.  5  S.  D.  A. 
Rep.  346.— Braddon  &  Halhed. 

106.  The  period  of  one  year  al- 
lowed for  the  redemption  of  mort- 
gages or  conditional  sales  by  Sec.  8. 
of  Reg.  XVII.  of  1806  must  be  cal- 
culated from  the  date  of  the  issue  of 
the  written  notification,  which  should 
also  be  the  date«of  the  notification 
itself.  Ramgopaul  Sunnak  Taraf- 
dar  V.  Rumzaun  Beehee  and  otheri, 
19th  June  1837.  6  S^  D.  A.  Rep. 
166. — Braddon,  Hutchinson,  ic  F. 
C.  Smith. 

107.  And  it  was  held  that  a  notice 
of  foreclosure  bearing  the  date  of  the 
order  for  issue,  instead  of  the  date  of 
actual  issue,  was  incorrectly  and  ir- 
regularly dated ;  and  that  the  period 
included  between  those  two  dates 
could  not  be  calculated  as  coming 
within  the  year  allowed  to  the  mort- 
gagee to  redeem  the  mortgage.    Ih. 


6.  Priority, 

108.  Where  A  claimed  from  B 
possession  of  certain  lands  situated  in 
an  estate  sold  to  him  at  auction  by 
the  Sheriff  of  Calcutta,  his  claim  was 
disallowed,  on  proof  that  the  lands 
were  previously  mortgaged  and  con- 
ditionally sold  to  B,  Petumber 
Ghose  V.  Ghureeh  Ollah,  3d  Oct 
1806.  1  S.  D.  A.  Rep.  167.  — H. 
Colebrooke  &;  Fombelle. 

109.  Where  a  sum  due  on  a  mort- 
gage to  the  plaintiffii  had  been  ad- 
judged, and  it  was  found  that  the  pro- 
perty specified  in  the  mortgage-deed 
nad  been  before  mortgaged  by  the  de- 
fendants, for  a  different  debt,  to  two 
persons,  who  proved  the  previous 
mortga^,  and  protested  against  the 
sale  of  the  house  in  satisfaction  of  the 
subsequent  mortgage;  it  was  held 
that  the  second  mortgage  to  the 
plaintiffs  could  not  preclude  the  right 
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of  the  prior  mortgageeB,  and  that  the 
sum  due  to  the  plaintiffs  from  the 
defendants  must  be  recovered  from 
anj  other  property  of  the  defendants 
which  miffht  be  forthcoming.  Oopal 
Dcu  T.  oliunker  Pooree  and  othei's, 
29th  June  1807.  1  S.  D.  A.  Rep. 
193. — H.  Colebrooke  &  Fombelle. 

110.  Amongst  the  judgment  cre- 
ditors of  a  Hindu  bankrupt  the  claims 
of  simple  contract  creditors  were  set 
aside  m  favour  of  others  setting  up 
mortgage  titles  where  the  only  assets 
were  sale  proceeds  of  that  mortgaged 
property.  Dada  Shaee  Roostutnjee 
v.  Nana  Bkaee  Munchurjee,  9th 
Sept.  1814.  1  Borr.  96.— Sir  E. 
Nepean,  Brown,  &  Elphinston. 

111.  And  where  there  were  several 
mortgaeeesy  the  Court  held  that  the 
proceeos  should  be  given  up  to  the 
earliest  in  date  of  the  mortgages.  lb. 

112.  But  where  the  first  mortss^e 
was  only  on  a  note  of  hand,  whilst 
the  second  (also  a  note  of  hand)  was 
supported  by  a  deed  conveying  a 
good  title  to  the  properly,  the  second 
mortgagee  was  held  to  be  entitled  to 
the  sale  proceeds  in  preference  to  the 
first    Ih, 

113.  An  attachment  laid  in  execu- 
tion of  a  decree  of  the  Recorder's 
Court,  by  virtue  of  a  precept  from  the 
Sudder  Adawlut,  upon  certain  shops 
and  a  house,  to  answer  a  claim  of 
debt,  was  decreed  to  be  removed  on 
the  proof,  by  a  prior  mortgagee,  that 
the  property  was  secured  to  him  be- 
fore the  commencement  of  the  action 
in  the  Recorder's  Court;  and  although 
the  mortgage  bond  produced  by  the 
mortgagee  was  unregistered,  it  was 
held  to  De  good  and  valid,  as  no  re- 
gistered bond  had  been  set  up  against 
it.  Eduljee  Mihirwanjee  v.  Loolajee 
Nowrozjee.  21st  Aug.  1818.  1 
Borr.  266.  —  Hon.  M.  Elphinstone, 
Sir  C.  Colville,  Bell,  &  Prendergast. 

114.  A  mortgage  by  a  widow  of 
her  late  husband's  house  to  one  of 
his  creditors  was  held  to  be  good 
against  the  attachment  of  another 
creditor  of  the  husband  holding  a 
judgment   against   the  widow  oi  a 


date  subsequent  to  the  mortgage. 
Oottumram  and  another  r.Surgo' 
vinda^  HuTJeemindas,  24th  July 
1821.    2  Borr.  111.— Sutherland. 

115.  A  had  a  deposit  of  the  title- 
deed  of  a  house  belonging  to  C  for  a 
debt  due  from  his  father;  (/subse- 
quently mortgaged  the  house  to  B ; 
A  and  B  obtaihed  judgments  against 
C,  their  common  creditor ;  A*s  judg- 
ment was  fourteen  days  after  B*b,  and 
was  only  against  the  person  of  C; 
B's  decree  was,,  that  his  debt  should 
be  paid  out  of  the  house.  A  attached 
the  house;  but  the  Court  held  that 
the  attachment  was  invalid,  and  de- 
creed that  either  party  might  sell, 
and  that  if  A  sola  he  must  satisfy 
^'s  claim,  and  make  ^ood  any  defi- 
ciency, but  if  B  sold  he  was  to  sa- 
tisfy his  ovm  claim  in  full,  and  pay 
over  any  surplus  to  A^  and  that  the 
costs  of  the  appeal  should  be  borne 
by  A.  KhooshaX  Wumuljee  v.  Hee- 
rachund  Premckund.  9th  Aug.  1823. 

2  Borr.  580. — Romer  &  Ironside. 

116.  Where  the  uncles  of  the  plain- 
tiff had  mortgaged  their  shares  of 
an  estate  to  two  individuals,  and,  on 
those  mortgagees  absconding,  had 
made  a  second  mortgage  to  another 
individual,  from  whom  the  plaintiff 
redeemed  the  property;  it  was  held 
that  a  private  dutributionmade  among 
themselves  by  the  first  and  second 
mortgagees  cannot  avail,  as  the  first 
mortgagees  had  a  right  either  to  the 
whole,  or  to  no  part  of  the  mortgaged 
estate.  Pirthee  Singh  v.  Bisumber 
Sahee  and  others,    29th  Jan.  1824. 

3  S.  D.  A.  Rep.  298.-~C.  Smith  & 
J.  Shakespear. 

117.  Where  an  action  was  brought 
to  raise  an  attachment  placed  on  a 
house  in  virtue  of  a  mortgage  granted 
to  the  defendant  by  relations  of  the 
absent  owner,  the  plaintiff  claiming 
on  a  prior  mortgage  gi*anted  by  the 
owner  s  Gumdshtah,  bond  fide  for  his 
(the  owner's)  son's  benefit,  whose 
right  to  mortgage  his  principal's  pro- 
perty was  disputed ;  it  was  neld  that 
possession  for  twenty  years  by  the 
plaintiff,  and  the  absence  of  objections 
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on  the  part  of  the  owner  of  the  house^ 
and  want  of  ri?ht  on  the  part  of  the 
relations  of  the  owner  to  grant  a 
mortlage,  invalidated  the  defendant*B 
claim.  Chunchtddtts  Ghtnga  Bissun 
V.  Sudaseo  Chinnesk.  Sel.  Rep.  172. 
— Pyne,  Greenhill,  k  Le  Geyt. 

118.  Held,  that  a  mere  deposit,  by 
a  borrower,  of  the  title  deeds  of  real 
property,  as  security  for  a  debt,  is 
equivalent  to  %,  mortgage,  in  giving 
the  holder  of  the  deeds  a  prior  Hen  on 
the  property  specified  therein.  Laljee 
ana  others  v.  Ootfind  Mam  Janee, 
23d  May  1837.  6  S.  D.  A.  Rep. 
165.— Braddon,  Reid,  &  F.  C.  Smith. 

119.  It  was  ruled  that  a  lien  on 
property  under  a  mortgage  bond 
cannot  be  set  aside  by  a  claim  on  a 
surety^  bond  for  costs,  under  a  deed 
of  prior  date  to  that  of  the  deed  of 
mortgage.  Sorabjee  Wacha  Oandy 
V.  Komrvufjee  Maneckjee,  Ist  April 
1839.  Sel.  Rep.  236.— Bell,  Gi- 
beme,  Pyne,  &  Greenhill. 

6.  Usufruct 

120.  In  a  claim  of  the  appellant  to 
the  balance  of  principal  and  interest 
alleged  to  be  due  on  a  mortgage, 
judgment  was  given  against  the  ap- 
pellant, it  appearing  that  the  special 
conditions  of  the  mortgage  only  enti- 
tled the  mortgagee  to  receive  the 
usufruct  as  interest,  though  lower 
than  the  legal  rate,  leaving  the  time 
of  redeeming  the  mortgage,  bv  pay- 
ment of  the  principal  lent,  to  the  op- 
tion of  the    mortgagors.^      Behari 


'  The  decision  in  this  case  determines 
two  questions  relative  to  the  sort  of  mort- 
gage described  in  the  report ;  Ist,  it  is  de- 
termined (against  the  claim  of  the  plain- 
tiff) that  a  mortgagee  having,  under  the 
terms  of  the  deed,  accepted  the  usufruct 
in  lieu  of  interest  for  an  indefinite  period, 
has  no  right  to  demand,  at  his  own  con- 
venience, payment  of  the  debt  from  the 
mortgagor,  but  must  await  his  voluntary 
payment  of  the  principal,  or  the  graduid 
extinction  of  the  debt,  under  the  operation 
of  Sec.  10.  of  Reg.  XV.  of  1793,  in  case  the 
annual  usufruct  exceed  the  legal  interest 
2d,  The  rule  above  cited  does  not  annul  the 


Lai  V.  Mu  Phekoo  and  another. 
18th  Dec.  1805.  1  8.  D.  A.  Rep. 
119. — H.  Colebrooke  &  Hanngton. 

121.  A  claim  by  the  heir  of  a 
mortgagor  to  recover  certain  mort- 
gaged lands  was  dismissed,  the  mort- 
ga^,  which  provided  for  the  nsafnict 
bemg  received  as  interest  antQ  the 
lands  should  be  redeemed  by  payment 
of  the  principal  lent,  not  appearing  to 
have  been  cleared.  Mvhronmsa 
Khdnum  v.  Mt,  Bttdamoon  and 
others.  26th  May  1807.  1  S.  D. 
A.  Rep.  185. — Hanngton  &  Fom- 
belle. 

122.  Where  lands  were  assigned 
by  a  Tanhhdh  for  payment  of  a  debt 
out  of  the  revenue  of  such  lands, 
without  any  stipulation,  express  or 
presumptive,  for  the  application  of 
the  annual  receipts  to  the  discharge 
of  the  principal  in  preference  to  the 
interest,  an  account  was  taken  by 
order  of  the  Court,  wherein  the  reve- 
nue was  applied,  first  to  the  payment 
of  the.  pnncipal,  and  afterwards  of 
the  interest.'  Queiros  v.  Kkud^a 
Sultan  Begum  and  others,  2(hh 
July  1807.  1  S.  D.  A.  Rep.  199.— 
Harington  &  Fombelle. 

123.  Where  A  had  mortgaged 
lands  to  B,  with  the  condition  that  the 
lands  should  remain  with  B,  and  the 


stipulations  of  a  mortgage  which  may  be  in 
favour  of  the  borrower,  but  has  provided 
that  any  excess  above  the  leg^  rate  of  in* 
terest  shall  be  applicable  to  the  liqnidatkm 
of  the  principal  A  mortgage  of  this  sort 
b  intended  to  secure  to  l£e  leikler  tiie 
punctual  receipt  of  a  sum  not  exceeding  the 
legal  interest  of  his  loan ;  but  the  law  does 
not  permit  it  to  be  abused  for  the  poipose 
of  obtaining,  under  the  name  of  nsofroct, 
an  usurious  interest.  The  rule  for  allow- 
ing interest  only  equal  to  the  principal  re- 
gards cases  where  the  interest  is  in  arresr, 
not  those  where  the  interest  is  paid  or  real- 
ized from  the  usufruct,  or  where  the  oso- 
fruct  is  stipulated  to  be  received  in  lien  of 
interest. 

2  It  may  be  added,  that  the  circumstances 
which  governed  this  decision  being  of  a 
special  nature,  it  does  not  furnish  a  prece- 
dent for  the  general  adjustment  of  acooimts 
between  proprietors  of  land  and  assignees, 
or  mortgagees,  when  there  may  be  no  sti- 
pulation as  above  mentioned. 
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produce  be  received  by  him,  until 
the  mortgage  should  be  redeemed  by 
payment  of  the  principal  sum  lent, 
the  Court  ordered  that  B  should 
render  an  account  of  the  profits,  in 
the  manner  stated  in  Sec.  10.  of  Reg. 
XY.  of  1793,  from  the  28th  March 
1780,  the  date  specified  in  that  Sec- 
tion, on  a  demand  being  made  to  that 
efiect  by  A^  in  case  the  profits  real- 
ized should  hare  exceeded  the  lesal 
amount  of  interest  on  the'  sum  for 
which  the  mortage  was  granted.^ 
Choteelal  y.  Pirbhoonarain  and 
others.  27th  Nov.  1809.  1  S.  D. 
A.  Rep.  292. — Harington  &;  Stuart. 
124.  A  mortgagor  is  entitled  to 
recover  possession  of  an  usufructuary 
mortgage  by  a  summary  process, 
agreeably  to  Sec.  2.  of  Reg.  I.  of  1798, 
and  the  concluding  paragraph  of  the 
Sudder  Dewanny  Aaawlut's  Circular 
Order,  dated  22d  July  1813,  on  pay- 
ment of  the  principal  sum  borrowed, 
the  question  as  to  interest  being  left 
open  for  fiiture  adjustment*    Kurta 


1  Sec  10.  of  Reg.  XV.  of  1793  is  as  fol- 
lows : — "  In  case  of  mortgages  of  real  pro- 
perty, executed  prior  to  the  28th  day  of 
March  1780,  in  which  the  mortgagee  may 
haye  had  the  usufruct  of  the  mortgaged  pro- 
perty, whether  he  shall  have  held  it  in  his 
own  possession  or  not,  the  usufruct  is  to  be 
allowed  to  tiie  mortgagee  in  lieu  of  interest, 
aigreeably  to  the  former  custom  of  the  coun- 
try (provided  it  should  have  been  so  stipu- 
lated between  the  parties),  until  the  above- 
mentioned  date ;  subsequent  to  which  the 
same  interest  is  to  be  idlowed  on  such  mort- 
C^e  bonds,  and  also  on  all  bonds  for  the 
mortgage  of  real  property,  which  have  been 
entered  into  on  or  since  that  date,  or  that 
may  be  hereafter  executed,  as  is  allowed  on 
other  bonds,  which  have  been,  or  may  be, 
granted  on,  or  posterior  to,  such  date,  and 
no  more ;  and  all  such  mortgages  are  to  be 
considered  as  virtually  and  in  effect  can- 
celled and  redeemed  whenever  the  princi- 
pal sum,  with  the  simple  interest  due  upon 
it,  shall  have  been  realized  from  the  usu- 
fruct of  the  mortgaged  property  subsequent 
to  the  28th  day  of  March  1780,  or  otherwise 
liquidated  by  the  mortgagor." 

'  Had  this  been  an  application  from  the 
mortgagee  to  foreclose  the  mortgage,  in- 
stead offrom  the  mortgagor  to  recover  pos- 
session of  his  lands,  the  duty  of  the  addi- 
tional register  would  have  been  purely  mi- 


Rai  and  another  y,  Afzul  AIL  8th 
Jan.  1820.  3  S.  D.  A.  Rep.  3.— Rees 
&  Goad. 

125.  A  borrowed  money  of  i^,  and 
at  the  same  time  gave  a  farm  of  the 
estate  to  Bj  on  condition  that  B 
should  account  to  hun  for  one-third 
of  the  produce,  and  should  be  entitled 
to  hold  it  on*  these  terms  till  repay- 
ment of  the  principal :  A  was  to  pay 
the  government  revenue.  Aj  after 
some  years,  sued  B  to  recover  his 
estate,  on  the  ground  that  B  had 
realized  more  than  principal  and  in- 
terest by  the  profits,  and  by  Sec.  6. 
of  Reg.  XV.  of  1793  the  creditor  was 
not  entitled  to  interest  more  than  the 
amount  of  the  principaL  B  denied 
that  he  was  liable  to  account  for  the 
receipt,  and  claimed  to  hold  the  farm 
until  the  principal  was  repaid.  Held, 
that  Sec.  6.  of  uie  Regulation  quoted, 
prohibiting  the  Court  from  awarding 
arrears  of  interest  more  than  the  prin- 
cipal, did  not  apply  to  this  case.  It 
seemed,  however,  that  the  profits  of 
the  farmer  had  exceeded  the  l^al  in- 
terest of  12  per  cent.,  and  the  Court 
ruled  that  B  should  account  annually 
for  the  excess  of  income  realiz^ 
beyond  the  legal  interest;  and  that 
A  should  recover  his  estate  on  paying 
the  balance  of  the  principal  appearing 
due,  on  an  account  made  up  on  the 
above  footing.  Ohulam  Kadir  v. 
Bjay  Nim  Chunder  Ray.  24th 
April  1821.  5  S.  D.  A.  Rep.9,  note. 
— Ooad  &  Dorin. 

126.  A  Mootah  being  advertised 
for  sale  by  order  of  the  Collector,  for 
arrears  due  to  Government,  the  pro- 
prietor applied  to  a  party  to  become 
security  for  the  payment  thereof  by 
certain  instalments,  and  thereupon  de- 
posited a  Sanad  and  Arzi  in  the 
hands  of  a  third  party,  and  executed 


nisterial,  and  he  would  have  been  required 
to  do  nothing  more  than  to  inform  the 
mortgagor  of  the  application  for  foreclosure, 
leaving  tiie  mortgagee  to  bring  his  suit  for 
the  mortgaged  lands  after  the  expiration  of 
a  year  from  the  date  of  the  notice.  See 
Circular  Orders  of  Sudder  DewannyAdawlut, 
July  22,  1813. 
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a  Kardr  ndmeh,  or  affl>eementy  by 
which  the  transfer  ofthe  JfootoAtothe 
guarantee  was  made  absolute  in  case 
of  default  by  the  proprietor  in  pay- 
ment of  the  instalments.  The  party 
becoming  security  at  the  same  time 
executed  a  counter  Kardr  ndmekj  or 
deed  of  defeazance^  agreeing  to  give 
the  Mootahf  when  satisfi^  out  of 
the  rents,  ScCy  the  principal  sum  and 
interest  which  he  might  advance  on 
account  of  the  security.  Default 
having  been  made  in  payment  of  the 
first  instalment  by  the  proprietor,  the 
guarantee  obtained  possession  of  the 
SancLd  and  Arzi;  and,  upon  a  fur- 
ther default  by  the  proprietor,  pro- 
cured himself  to  be  registered  as 
owner,  and  obtained  possession  of  the 
Mootah,  insisting,  notwithstanding 
the  counter  Kardr  ndmeh,  that  his 
title  was  absolute.  On  a  suit  brought 
by  the  original  proprietor  for  posses- 
sion of  the  Mootah,  and  payment  of 
the  surplus,  after  satisfymg  the  ad- 
vances made  on  account  of  the  ar- 
rears, it  was  held  by  the  Judicial 
Committee,  affirming  the  judgment 
of  the  Sudder  Dewanny  AdawTut  of 
Madras,  that  the  transaction  was  in 
the  nature  of  a  mortgage,  and  that 
the  party  to  whom  the  Kardr  ndfneh 
was  executed  was  only  entitled  to  re- 
tain possession  of  the  Mootah  until 
he  had  reimbursed  himself,  out  of  the 
rents  and  profits,  the  sums  advanced 
by  him  on  account  of  his  security ; 
the  counter  Kardr  ndmeh,  though  not 
registered,  being  a  valid  instrument, 
and  operating  as  a  deed  ofdefeazance 
to  the  title  acquired  under  the  first 
agreement.  Sri  Rajah  Kakerlapoo- 
dy  Jugganadha  Jaggaputty  Raz  v. 
Sri  Rajah  Vutsavoy  Ja^ganadha 
Jaggaputty  Raz.  8th  Dec.  1827. 
2  Moore,  Ind.  App.  1. 


capable  of  forming  a  right  by  pre- 
scription. Muhroonnisa  Kkanum  v. 
Mt.  Budamoon  and  others.  25th 
May  1807.  1  S.  D.  A.  Rep.  185.— 
Harington  &  Fombelle. 

128.  In  a  suit  for  possession  of 
lands  as  the  property  of  the  plaintiff, 
to  which  the  defendant  pleaded  a 
mortgage  (rihn)  from  the  plaintiff's 
ancestor,  dated  sixty  years  before, 
and  urged  lapse  of  time  against  the 
claim ;  it  was  held,  that  such  plea,  not 
being  of  avail  in  cases  of  mortgage 
under  Reg.  II.  of  1805,  the  plaintiff 
might  recover  on  redeeming  the  mort- 
gi^e.*  Choteelal  v.  Pirbkoonarain 
and  others,  27th  Nov.  1809.  1  S.D. 
A.  Rep.  292. — Harington  &  Stuart 


7.  Limitation, 
(a)  As  to  Redemption. 

127.  The  rule  of  limitation  was 
held  not  to  affect  the  right  of  redeenf- 
ing  mortgaged  lands,  as  tenants  in 
mortgage  do  not  hold  under  a  title 


(b)  As  to  Foreclosure. 

129.  In  a  transaction  partaking  of 
the  nature  of  a  simple  mortgage,  in 
which  the  mor^agee  was  not  put  in 
possession  of  the  property  mortgaged, 
it  was  held  that  the  mortgagee  mast 
bring  bis  action  for  foreclosure  of  the 
mortgage  within  twelve  years  from 
the  date  of  the  expiration  of  the  year 
of  ^race  allowed  to  the  mortgagor  for 
redemption.  Felix  Lopes  v.  Chony 
dree  Bheem  Sing.  11th  Sept.  1841. 
7  8.  D.  A.  Rep.  45.— Lee  Warner  & 
Barlow. 


8.  Registration. 

130.  A  mortgagee  was  held  to 
have  no  claim  to  the  mortgaged  pro- 
perty where  the  deed  was   unregis- 


*  The  fourth  Clause  of  Sec.  3.  of  Reg.  II.  of 
1805  is  in  the  following  terms : — "tfo  length 
of  time  shall  be  considered  to  establish  a 
prescriptiye  right  of  properly,  or  to  bar  the 
cognizance  of  a  suit  for  the  rccoveiy  of 
property,  in  cases  of  mortgage  or  deposit, 
wherein  the  occupant  of  the  land  or  other 
property  may  have  acquired  or  held  pa- 
session  thereof  as  mortgagee,  or  depositary 
only,  without  any  proprietary  right ;  nor  in 
any  other  case  whatever,  wherdn  the  pos- 
session of  the  actual  occupant,  or  of  t&se 
from  whom  his  occupancy  may  have  been 
derived,  shall  not  have  been  under  a  title 
hon&fldB  believed  to  have  conveyed  a  right 
of  property  to  the  possessor." 
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teredy  thoueb  pafleed  after  the  esta- 
blishment of  a  Registry  office.  Dada 
JBhaee  Moostumjee  y*  Nana  Bhaee 
Munchurjee.  9tb  Sept.  1814.  1 
Borr.  95.— Sir  E.  Nepean,  Brown, 
ElpbinstoDy  &;  Bell. 

131.  But  it  was  afterwards  decided, 
that  although  a  registered  mortgage 
will  be  prefen'ed  to  one  which  has 
not  been  registered  according  to  CI. 
2.  of  Sec.  6.  of  Reg.  IV.  of  18^2/  yet 
when  no  registered  mortgage  is  set 
np,  judgment  may  be  given  in  favour 
01  a  mortgage  without  registry,  pro- 
vided its  authenticity  in  other  re- 
spects can  be  satisfactorily  established. 
JBrijlal  Khjooshal  v.  Jeevundas  Jeetih 
raj.  28th  Nov.  1815.  1  Borr.  133. 
—  Sir  E.  Nepean,  Brown,  &  Bell. 
Narayunda^  Laldas  v.  Loolajeeshun- 
hur  Dhooluhhram.  Cited  in  1  Borr. 
272. 


9.  Practice, 

132.  A  suit  for  the  recovery  of 
lands  by  a  mortgagor,  who  has  exe- 
cuted a  mortgage  redeemable  with- 
in a  certain  period,  and  on  certain 
conditions,  can  only  commence  at  the 
expiration  of  that  period,  unless  the 
mortgagor  should  have  redeemed 
the  mortgage  at  a  prior  date.  Seevara- 
tnian  v.  Samba^evah  Eyen,  Case  3. 
of  1811.  1  Mad.  Dec.  39.  — Scott 
fc  Green  way. 

133.  An  action  for  the  recovery  of 
possession  of  mor^ged  property,  un- 
der Reg.  IV.  of  1793,  was  held  to  be 
cognizable  by  the  Lower  Court 
when  instituted  at  the  expiration  of 
one  year  from  the  date  of  issue  of  the 
notice  to  the  mortgagor  to  redeem 
his  property.  Maumgapal  Surmak 
Tarafdar  v.  JRurmaun  Beehee  and 
others,  19th  June  1837.  1  Sev. 
Sum.  Cases,  129. — Hutchinson  & 
Braddon  (F.  C.  Smith,  dissent,). 


MORTMAIN.— See  Statutb,14. 


i  Rescinded  by  Reg.  I.  of  1827. 


MOSHAHIRA.--See  Annuity,  1. 
3  ;  Hindu  Widow,  2. 


MOTION.— See  Pbactice,  191  et 

seq. 


MOI^JUL.—  See  Husband  and 
Wife,  38.  77,  78. 


MOUROOSI    IJARAH.  — See 
Land  Tenures,  35,  and  note. 


MOWUJJUL.— See  Husband  and 
Wife,  78,  79. 


/        '^'  V  V^-^     .     ^Vir  'W  ^  'V  ^ 


MUCH ALK AH.  —  See  Criminal 
Law,  401. 


MUDDUD  MASH.  —  See  Land 
Tenures,  19. 


MUHAMMADAN  LAW,  AP- 
PLICATION OF  IN  CRIMI- 
NAL CASES.— See  Criminal 
Law,  422,  423. 


i^^tT^     ^\,\,  N-.^* 


MUHARRIR.— See  Surety,  9. 


•^  '*   M      >  ^  ^H  m^ 


MUKADDAM.  —  See  Land  Tb- 
NURBS,  24,  and  note. 


\y^^  ^      -x^v* 


MUKADDAMI— See  Dues  and 
Duties,  9. — Land  Tenures,  24. 


^y^/v  -v^  •*  -  • 


MUKARRARI. — See  Assessment, 
12.16.  18;  Land  Tenures,  25, 
26 ;  Lease,  19.  24  et  seq. 


^.^   »  ^  *\y\  "X/^ 


MUKHTAR.— See  Agent  and 
Principal,  passim. 
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MUKHTAR    NAMEH.  —  See 
Power  op  Attorney,  4. 


MUNGNI. — See  Husband   and 
Wife,  1  et  seq.  34.  85. 


MURDER. — See  Criminal^ Law, 
424  et  seq. 


MUSH  AH  AR  A.— See  Annuity, 
3;  Hindu  Widow,  2. 


^V^'^^tfN/^^^^'^^^^S^^W^^^ 


MUSTAJIR.— See  Settlement,  13; 
ZamIndar,  5. 


MUST AMIN.— See  Criminal 
Law,  441,  442. 

MUTAWALLf.  —  See  Religious 
Endowment,  37  et  seq. 


MUTILATION.  —  See  Criminal 
Law,  401  et  seq. 


MUWAJJAL. — See  Husband  and 
Wife,  78,  79. 


NATIVE  SERVANT. 

1.  A  native  in*  the  Company's  ser- 
vice, bound  by  the  rules  of  the  ser- 
vice into  which  he  enters,  cannot  re- 
cover back  bribes  which  (however 
improperly)  he  has  been  compelled 
by  the  Company  to  give  up.  Ven- 
cata  Runga  PiUay  y.The  East-India 
Company,  !26th  Sept.  1803.  1  Sti-. 
174. 

2.  Interest  and  costs  were  refused 
to  a  native  of  this  description,  with 
reference  to  claims  in  which  he  suc- 
ceeded.    Tb. 

3.  On  appeal,  however,  to  the  King 
in  Council,  interest  was  allowed  at 


the  rate  of  10  per  cent  from  the  time 
at  which  the  money  came  into  the 
hands  of  the  defendants.     lb. 


NATIVE  WOMEN. 


I.  Generally,  1. 
II.  Action  bt. — See  Action,  11a. 
III.  Deed  bt. — See  Deed,  4,  5. 


I.  Oenerallt. 


1.  The  Court  will  protect  nadve 
women  against  their  own  acts,  as  they 
can  scarcely  be  considered  as  sui  juris. 
Laichemy  Umma  v.  Lewcock  and 
others.    10th  Feb.  1800.     1  Str.  3a 

2.  The  Court  will  look  with  great 
jealousy  as  to  the  acts  of  native  women 
passing  their  property,  especially  if 
in  favour  of  persons  who,  nt>m  ttieir 
relation,  may  be  supposed  to  possess 
an  influence  over  them  which  ought 
to  be  exerted  for  their  protection; 
and  the  Court  must  often  interpose 
between    them    and    their    acts,  as 
Courts  of  Equity  do  in  England  in 
all  cases  between  persons  standing 
together  in  certain  specified  relations 
giving  to  the  one  a  presumed  advan- 
tage over  the  other.     It  may  almost 
be  laid  down,  as  a  principle,  that  the 
act  of  a  native  woman  parting  with 
her  property,  unless  in  the  ordinary 
course  of  her  expenditure,  will  be 
considered  as  one  about  which  the 
Court  will  require  to  be  satisfied  by 
something  more  than  the  mere  evi- 
dence of  its  having  been  performedi 
however    strong.       Chellummal  v. 
Oarrow.    17th  Feb.  1812.    2  Str. 
169. 

3.  A  native  woman  can  never  be 
deemed  sufficiently  sui  juris  to  be 
bound  by  her  own  personal  acts,  if 
there  exist  the  slightest  reason  to 
apprehend  that  an  advantage  maj 
have  been  taken  of  her.  iVarfwn- 
mall  and  another  v.  Lutchmana  Naic 
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and  another.     7th  Aug.  1809.     2 
Stp.  14. 

4.  In  an  account  settled  with  a 
native  womanyit  was  held  to  be  doing 
nothing  for  the  party  accountable  to 
her  to  produce  and  rest  upon  her 
signature:  the  Court  must  be  satis- 
fied that  it  ought  to  be  binding  upon 
her,  by  shewing  that  her  complaint 
of  its  mefficacj  is  without  foundation. 
And  the  account  was  referred  to  the 
Master.     lb, 

5.  A  release,  signed  by  a  native 
woman  who  subsequently  stated  that 
she  was  ignorant  of  its  enect,  was  de- 
clared void.     lb. 

6.  A  woman  cannot  alienate  a  Md^ 
nwam  acquired  by  her  from  the  law- 
ful heir.  Should  a  woman,  however, 
not  incapacitated  by  insanity  or  other- 
wise, alienate  such  property,  she  com- 
mits sin ;  but  nevertheless  the  grantee 
will  be  entitled  to  have  the  Mdni- 
yam.  Anon.  Case  4  of  1815.  1 
Mad.  Dec.  122. — Scott,  Greenway,  & 
Stratton. 

7.  A  Hindu  woman,  having  a  son 
and  heir,  deriving  property  from  her 
father  or  uncle,  cannot  apply  such 
property  in  liquidation  of  ner  hus- 
band's debts,  nor  give  it  to  any  other 
person,  until  her  son  has  attained  his 
sixteenth  year,  and  shall  consent  to 
the  act.  And  a  note  of  hand  passed 
by  a  Hindu  married  woman  and  her 
husband,  making  over,  in  security  for 
a  debt,  a  house  left  to  her  by  her 
fether,  was  declared,  even  if  duly 
established,  to  be  null  and  void.  Poonr 
jeea  JBkaee  and  another  v.  Pranhoon- 
wur.  8th  Aug.  1817.  1  Borr.  173. 
— Sir  E.  Nepean,  Nightingall,  Brown, 
ic  Elphinston. 

8.  The  same  point  was  also  esta^ 
blished  where  a  Mdl  Zdmini  bond 
had  been  executed  for  a  debt  incurred 
by  the  husband  of  the  woman,  making 
a  house  which  had  descended  to  her 
from  her  father  liable  for  the  debt, 
which  bond  had  been  signed  both  by 
the  husband  for  his  wife,  and  by  the 
son  who  was  a  minor.  Kriehnaram 
Moorleedhur  v.  Mt.  Bheehee  and 
another.    26th  June  1822.    2  Borr. 


329. — Romer,  Sutherland,  k  Iron- 
side. 

9.  Where  the  widow  of  a  Mussul- 
m4n  had  not  derived  any  property 
from  her  late  husband,  she  was  held 
not  to  be  liable  for  his  debts.  Noor 
Jehan  Begum  v.  Prem  Suhh.  6th 
June  1826.  4  S.  D.  A.  Rep.  161.— 
Sealy. 

10.  It  was  held,  that,  by  the  Hind6 
law,  a  mother  cannof  alienate  at  plea^ 
sure  an  estate  which  she  inherits  from 
her  son.  Nufur  Mitr  and  another 
V.  Ram  Koomar  Chuttoorjya  and 
others.^  26th  May  1828.  4  S.  D. 
A.  Rep.  310.— Rattray. 

11.  The  PandiU  of  the  Sudder 
Dewanny  Adawlut  declared  that,  by 
the  Hindu  law  received  in  Bengal, 
the  alienation  by  a  mother  of  a  part 
of  her  minor  son's  estate,  necessair 
for  his  support  and  that  of  herself,  is 
valid,  inasmuch  as  a  sale  occasioned 
by  want  is  legal;  but  the  Sudder 
Dewanny  set  aside  the  alienation  by 
a  mother  where  her  husband,  and  the 
father  of  her  minor  son,  was  living, 
and  liable  for  his  support,  and  where 
it  had  been  made  in  pursuance  of 
an  engagement  which  regarded  the 
recovery  of  the  mother's  interest  in 
the  property,  which  was  ultimately 
awarded  her  as  trustee  for  her  son, 
and  not  in  her  own  right.  Kishn 
Lochan  Base  and  others  v.  Tdrini 
Ddd.  24th  Aug.  1830.  5  S.  D. 
A.  Rep.  55. — Leycester  &  Tumbull. 

12.  Where,  by  the  custom  in  India, 
the  respondent  (being  a  Hindii  woman 
of  high  rank)  could  not  be  personally 
served  with  an  order  of  revivor,  the 
Judicial  Committee  allowed  service 
to  be  substituted  on  her  Diwdn^  or 
chief  servant.  Clarh  v.  MuUick. 
11th  Dec.  1840.    3  Moore,  252. 

13.  The  26th  Equity  Rule*  does 
not  apply  to  the  case  of  Pardah 
women.     Chattoo  Sing  v.  Majhiesen 

1  The  estate  taken  by  a  mother  in  pro- 
perty inherited  from  her  son  is  the  same 
as.  ihzi  which  a  widow  has  in  property  in- 
herited from  her  husband ;  for  which  estate 
see  Inheritamce,  F1.  48  et  seq.t  and  notes. 

«  See  2  Sm.  &  Ry.  146. 
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and  others.  23d  June  1842.  1  Ful- 
ton, 27.  Ooluckmoney  Dossee  y. 
Rajkissen  Sing  and  others.  24th 
June  1842.     1  Fulton,  29. 

14.  A  Hindu  female  being  under 
a  disability  to  convey,  no  adyerse 
possession  can  commence  to  run, 
during  her  life,  against  those  Entitled 
to  succeed  upon  her  3eath.  Doe 
dem.  CoUy  Doss  Bose  v.  Dehnarain 
Koheranj  and  another,  30th  Oct. 
1843.    i  Fulton,  329. 


NATRA.— See  Hindu  Widow,  26; 
Husband  and  Wife,  13.  15. 


NAZIR.— See  Surety,  29. 


NE  EXEAT.— See  Jurisdiction, 
165;  Writ,  1. 


<•srt.•^/v>/^/^■/v^/^/w^/s/v* 


NEW  TRIAL. 


I.  In  the  Supreme  Courts,  1. 

II.  In  the  Courts  of  the  Honour- 
able Company,  5. 

L  In  the  Supreme  Courts. 

1.  When  the  criminal  sessions  occur 
at  the  beginning  of  term,  rules  nisi  for 
new  trials,  &;c.,  are  to  be  minuted 
within  the  four  first  days  of  term. 
This  is  a  motion  of  course,  and  then 
the  motion  for  a  rule  nisi  may  be 
Di^de  within  four  days  after  the  ter- 
mination of  the  sessions.  A?ion.  2d 
March  1834.     1  Fulton,  163. 

2.  The  Supreme  Court  will  not 
grant  a  new  trial  on  the  ground  that 
tne  verdict  is  contrary  to  the  evidence, 
or  against  the  weight  of  the  evidence; 
unless,  indeed,  some  distinct  point 
can  be  urged  of  evidence  improperly 
received,  or  improperly  rejected. 
Morris  and  others  v.  Nicoh  Chamb. 
Notes.  27th  March  1793.  Mor. 
269.     Seehoosoondery  Dossee  v.  Co- 


mulmoney  Dossee.    3d  Term  1838. 
Mor.  270,  note. 

3.  The  Court  has  a  discretion  in 
allowing  motions  fgr  a  nonsuit,  or 
for  a  new  trial,  to  be  made  out  of  the 
four  days.  Oreaves  v.  Praunkissen 
Baughchee.  11th  March  1840.  Mor. 
«jUo. 

4.  If  the  Court  do  not  sit  on  the 
fourth  day  of  term,  the  third  is  the 
last  day  on  which  a  new  trial  can  be 
moved  for  without  leave.  Bogober 
Dyal  V.  The  East-India  Company. 
17th  June  1842.    1  Fulton,  2. 

II.  In  the  Courts  of  the  Honour- 
able Company. 

5.  A  plea  of  insanity  set  up  by  a 
plaintiff  on  appeal  not  havine  been 
investigated  in  the  Courts  bdow,  a 
review  of  judgment  was  allowed  by 
the  Sudder  Dewanny  Adawlut,  and 
the  case  sent  back  for  a  new  trial  on 
its  merits.  Tubeeb  Shah  v.  Budder 
oodeen.  24th  July  1822.  3  S.  D. 
A.  Rep.  1^.— Smith  &  Goad. 

6.  A  plaintiff  being  nonsuited  on 
the  ground  that  she  sued  for  a  part 
instead  of  the  whole  sum  due  to  her 
from  the  defendant,  and  having  sub- 
sequently instituted  a  new  suit  for  the 
whole  debt,  which  was  awarded  to 
her,  on  appeal  by  the  defendant  to 
the  Sudder  Dewanny  Adawlut  the 
nonsuit  was  reversed,  and  the  original 
case  ordered  to  be  re-tried  on  its 
merits;  and  judgment  being  again 
given  for  the  plaintiff,  the  Sudder 
Dewanny  Adawlut  awarded  payment 

I  of  the  whole  debt,  evidence  to  its 
being  due  having  been  fumis1ied,and 
there  having  been  no  irregularity  in 
preferring  the  claim .  Bamchum  Lai 
V.  Mt.  Tej  Koonwur.  21st  April 
1824.  3  8.  D.  A.  Rep.  337.— 
J.  Shakespear  &  Ahmuty. 

NIK  AH. — SeeHusBANDANnWiFB, 

38. 


NIYAM  PATRA.— See  Deed,  5. 
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NIZAMUT  ADAWLUT.— See 
Criminal  Law,  582  et  seq. 

NON  PROS.- See  Practice,  25 

et  seq. 

NONSUIT.— See  Practice,  60, 61. 


f  <^-  •'•^■^ 


NOTES.— See  Bills  and  Notes, 

pauvm. 


^^^^^«^«^^^«^^^^^k^k^^^^ 


NOTICE. 


I. 

II. 

III. 

IV. 

V. 

VI. 

VII. 

VIII. 


To  Quit,  1. 

Of  Enhancement  of  Rent,  3. 

Of  Appeal. —  See  Appeal, 
99.  111. 

Of  Sale. — See  Sale,  42  et 
seq, ;  Regulation,  5. 

Of     Foreclosure.  —   See 
Mortgage,  102  h  et  seq. 

Op  Action. — See  Action,  6. 

Of  Bail. — See  Bail,  6et  seq. 

Of  Justification  of  Bail. — 
See  Bail,  9  et  seq. 

I.  To  Quit. 

1.  QtuBre,  Whether,  to  terminate  a 
tenaDcy  existing  between  Hindds,  a 
notice  to  quit,  as  applicable  by  the 
English  law  to  cases  between  land- 
lord and  tenant,  be  in  any  case  nec^- 
sary?  Doe  dem.  Degumber  Dutt  and 
others  T.  Cossinauth  Shaw,  13th 
April  1844.    1  Fulton,  452. 

2.  Held,  that  the  amount  of  rent 
to  be  awarded  in  the  shape  of  da- 
mages on  a  tenant's  refusing  to  quit 
ou^t  to  depend  on  the  degree  of  un- 
reasonableness involved  in  the  refusal 
of  the  tenant  Rajah  Kishen  Kir 
shore  Manic  v.  Cowjony  and  vice 
versd.  22d  May  1844.  7  S.  D.  A. 
Rep.  163. — Reid  k  Gordon. 


II.  Of  Enhancement  of  Rent. 

3.  Held,  that  a  notice  issued  under 
Sec.  9.  of  Reg.  V.  of  1812  must  spe- 
cify the  rent  to  which  the  parties 
served  with  it  are  to  be  made  liable, 
and  must  intimate  how  the  landholder 
has  acquired  the  right  of  enhancing 
the  demand.  Sobnath  Misser  aim 
others  v.  Oeinda  Lai  and  another, 
29th  Feb.  1844.  7  S.  D.  A.  Rep. 
156. — Tucker,  Reic^  &  Barlow. 

NUISANCE.— See  Abatement, 

1,2. 


•^^N^h'^^^^^A^^^^^^^^^^^*^ 


NYAM  PATRA.— See  Deed,  5. 


*^»^^^>^s^>^^/vx^%^s^%/^^^sy 


N YAT  GUR.— See  Peiest,  2, 3, 4. 


OATH.— See  CriminIl  Law,  239. 
245.  249. 443.  453  et  seq.  499,  and 
note.  510.  512.  515;  £videnc;b, 
102;  Practice,  305,  306. 


OBLIGOR  AND   OBLIGEE. 
See  Bond,  passim. 


^i^*^>^'^^^^^^^^^^^^r>i^\^^^*>^» 


OBSEQUIES.— See  Funeral 
Rites,  passim. 


^^^#V^MAA^^W^A^^WN#%^ 


OFFICES.— See  Inheritance,  230 
et  seq.  312. 


^^/V^^k'^^^k^^^^M^^AM^ 


OFFICIAL  TRUSTEK-See 
Tbobt  and  Tbustee,  2  et  seq. 


.^^/»o^»^^rfW>i/»^<»^<\^ 


OYER.— See  Deed,  17. 


^^^^^^«^^v^^^^^^#^^^^^^^^ 


PANCHAYIT. 


I.  Acts  of,  1. 

II.  Award  op. — See  Arbitration^ 

poMim, 
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I.  Acts  of. 

1.  A  salt  by  A  for  a  house^  put 
into  his  hands  hj  a  Panchdytt^  but 
made  over  to  ^  by  the  Police  Court, 
was  dismissed  by  the  Zillah  Court, 
for  want  of  a  written  award  of  the 
Panckdyit;  but  the  Sudder  Adawlut 
decreed  in  ^'s  favour,  on  appeal, 
holding  the  acts  of  a  •Panchdt/it  to 
be  more  conclusive  than  their  words, 
and  to  be  proof  ^f  a  settlement  valid 
and  binding  against  B.  Narayun 
JBhaee  Khooslud  Bhaee  v.  Boolak- 
hee  Lukmeechund.  Slst  May  1823. 
2  Borr.  401. — Romer,  Sutherland,  k 
Ironside. 


PARDON.— See  Criminal  Law, 
444  et  seq. 


PAREK.— See  Dues  and  Duties, 
15 ;  Inheritance,  236. 


PARTITION.* 


PARENTAGE.--See  Evidence, 

12.  19, 19  a ;  Inheritance,  259 

et  seq. 


PAROL. — See  Evidence,  1. 


PARTICULARS  OF  DEMAND, 
See  Practice,  30,  31. 


PARTIES. 

I.  In  the  Supreme  Courts. 

1.  To  Action. — See  Action,  8 

et  seq. 

2.  To  Suits.— See  Practice,  110 

et  seq. 

3.  Plea  for  want  of  Parties. — 

See  Pleading,  21  et  seq. 

II.  In  the  Courts  of  the  Honour- 
able Company. — See  Practice, 
247  et  seq. 


I.  Generally,  1. 
II.  Shares  on  Partition,  13. 

III.  Evidence  of  Partition,  39. 

IV.  Private  Partition,  56. 
V.  Impartible  Property,  68. 

VI.  Deed    of    Partition.  —  See 
Deed,  2.  6. 


I.  Generally. 

1.  By  the  law  as  carrent  in  Mi- 
thila,  whatever  is  acquired  by  sons 
livins  jointly  with  their  &ther  is  di- 
visible among  all  of  them.  Dhun 
Sing  V.  Dowlut  Sing.  31st  Aug. 
179^.  Cited  in  Rany  PudmaviUi  v. 
Baboo  Doolar  Sing  and  others.  MS. 
notes  of  P.  C.  Cases.  (2&llah  Court, 
Pumea.) 

1  a.  The  possession  of  certain  lands 
appertaining  to  a  joint  estate,  in  lien 


1  "  So  intimate,  bv  the  Hindu  Law/'  to  ^. 
the  words  of  Sir  Thomas  Strang  "is  the 
connection  between  the  two  sabjects  of  par- 
tiHan  in  the  life  of  the  father,  and  mhmrU- 
once  upon  his  death,  that  they  may  be  said 
almost  to  blend ;  since,  not  only  npon  his 
demise,  but  upon  his  renunciation  of  woridly 
concerns,  witn  the  view  to  the  ending  his 
days  in  devotion,  or,  after  such  an  abeenee 
from  his  family  as  may  justily  the  inference 
that,  if  not  in  fact  dead,  he  has  abdicated 
his  temporal  rights,  the  latter,  i.«L  inherit- 
ance, in  efibet,  by  anticipation  as  it  were, 
attaches ;  as  it  does  on  his  degradation  for 
crime,  unexpiated :  the  material  difTerenoe 
between  them,  as   concerns   the   objects, 
being,  that,  on  partition  bv  the  faUier,  he 
has  a  discretion  with  regard  to  property  of 
his   acquirement,  in   contradistinction  to 
what  had  descended,  to  divide  it  amon^  his 
sons  in  such  shares  as  they  may  respectiTcIy 
merit,  or  as   circumstances  may  dictate 
exercising   it   always,  not   arbitrarily,  or 
capriciously ;  whereas,  whatever  be  the  na- 
ture of  that  of  which  he  dies  possessed,  he 
has,  according  to  the  doctrine  of  the  BCtu- 
shara,  no  power  to  reflate  the  sueeettitm, 
which  the  law,  upon  his  death,  vests  eaaally 
inalL"    1  Str.  H.  L.  122.    And  see  2  Goleb. 
Dig.  501  et  Mgr.  Daya  Bh.  c  L  IGt  c  i.  s.  i. 
May.  c.  It.  s.  liL  iv.    Bfacn.  Cons.  H.  L.  28. 
1  Macn.  Princ.  H.  L.  43  0f  seq.    Dija  Gr. 
San.  c.  iv.    Steele,  61  et  seq,  213  et  teq. 
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of  an  annual  dividend  of  the  profits 
of  the  estate,  left  under  the  mana^ 
ment  of  one  or  more  sharers,  is  suffi- 
cient to  maintain  a  right  of  partition 
in  the  joint  estate  when  required. 
jRanee  jBhumani  Dibeh  and  another 
T.  Ranee  Soorujmunee.  12th  May 
1806.  1  8.  D.  A.  Rep.  135.— Ha- 
rineton  &  Fomhelle.  Puiabnaraen 
and  another  y.  Opindumaraen  and 
another.  15th  Jan.  1808.  1  S.  D. 
A.  Rep.  225. — Harington  &  Fom- 
belle. 

2.  A  deed  of  partition,  by  a  father, 
in  which  he  allots  to  his  sons  portions 
of  his  estate,  moveable  and  immove- 
able, ancestral  and  acquired,  but  which 
was  not  carried  into  efiect  during  his 
lifetime,  is  not  binding  on  his  sons 
after  his  death.  Bhowannychum 
Sunhoqjea  v.  The  heirs  ofRamhaunt 
Bunhoojea.  27th  Dec.  1816.  2  8. 
D.  A.  Rep.  202. — Harington  &;  Fom- 
belle. 

3.  A  party  instituting  a  claim  for 
a  share  of  his  grandfather's  property 
was  nonsuited  on  proof  of  separation, 
and  the  production  by  the  other  side 
of  a  Fdrihhhhatt,  or  release,  signed 
1^  him  for  his  share  of  the  property. 
JDost  Mookummud  v.  Htuun  Bhaee 
Widee  Bhaee.  6th  Nov.  1817.  1 
Borr.  205.— Sir  £.  Nepean,  Night- 
ingall,  &  Bell. 

4.  Semble,  A  father  cannot  by  will 
prevent  his  descendants  from  coming 
to  a  partition  among  themselves. 
Nubkissen  Mitter  v.  Murrischunder 
Mitter  and  others.  11th  Oct.  1819. 
Macn.  Cons.  H.  L.  323. 

5.  Where  property  had  been  be- 
queathed for  the  maintenance  of  an 
idol  by  the  descendants  of  the  testa- 
tor, it  was  ordered,  that  in  case  of  a 
quarrel  amongst  the  descendants,  and 
a  partition,  that  the  family  idols 
should  be  enjoyed  by  them  alternately; 
that  the  time  of  enjoyment  was  to  be 
ascertained  according  to  the  propor- 
tions of  the  estate  which  were  left  by 
the  ancestor  to  the  several  descen- 
dants; and  that  every  thing  riven  by 
the  ancestor  to  the  idol  should  accom- 
pany the  possession  of  it.    lb. 


6.  A  mother  taking  on  partition 
stands  upon  the  same  footing  with 
regard  to  her  interest  in  the  estate, 
moveable  and  immoveable,  as  a  wi- 
dow taking  on  the  death  of  her  hus- 
band, i.e.  she  takes  only  a  life  inter- 
est^ Oooroopersaud  Base  v.  8e^ 
chunder  Bose  and  others.  9th  Dec. 
1820.    Macn.*Cons.  H.  L.  29.  72. 

7.  It  was  held  that  lapse  of  time 
does  not  bar  the  right^  a  division  of 
a  joint  estate,  the  several  proprietors 
of  which  had  entered  into  separate 
engagements  for  their  respective 
shares,  though  such  shares  haa  never 
been  actually  separated.  Kirtnaraen 
Das  V.  Rajhoomar  Rai  and  others. 
13th  March  1823.  3  8.  D.  A.  Rep. 
219.— C.  Smith  k  J.  Shakespear. 

8.  Where  the  mother  and  the  wi- 
dow of  a  Brahman  divided  between 
them  his  property,  consisting  of  BeO' 
nmttur  land,  and  the  ri^ht  of  offi- 
ciating in  a  temple,  reservmg  to  each 
the  power  of  alienating  her  own  share; 
it  was  held  that  such  a  partition  was 
invalid  by  the  Hindu  law,  in  conse- 
quence of  the  incompetency  of  the 
parties ;  and  a  sale  executed  by  the 
mother  on  the  strength  of  it  was  set 
aside.*  Mt.  Joymunnee  Dibia  and 
another  v.  Fakeer  Chunder  Chuhur^ 
butty.  25th  March  1829.  4  8.  D. 
A.  Rep.  337.— TurnbuU. 

9.  In  a  case  of  disputed  adoption, 
the  Court,  considering  the  adoption 
unsubstantiated,  decreed  partition  of 
an  ancestral  estate  among  the  heirs. 
Baboo  GHrwurdharee  Sing  v.  Kula- 
hul  Sing  and  others.  19th  Jan.  1825. 
4  S.  D.  A.  Rep.  9.— C.  Smith. 

10.  On  the  death  of  ^,  a  Zamln^r 
of  North  Pumea,  his  elder  son  B 
took  the  whole  paternal  estate,  real 
and  personal.  His  younger  son  C 
(then  a  minor)  sued  to  recover  a 
moiety  pf  the  patrimony,  as  also  ac- 
cessions made  by  A.  The  claim  of  C7 
was  awarded,  and  B  was  treated  as 


'  For  the  interest  tAken  by  a  widow  in 
the  estate  of  her  late  husband  see  ante,  In- 
HERiTAifCB,  PL  48,  note. 

s  Menu,  B.  viiL  ▼.  199.    3  Coleb.  Dig.  76. 
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having  acquired  for  the  behoof  of 
both  brothers,  and  by  credit  or  means 
derived  from  the  joint  undivided 
estate,  on  which  he  had  wrongfully 
entered  as  sole  successor.  The  Court 
considered  him  as  virtually  trustee 
for  his  younger  brother  as  to  half, 
and  provided  that  allowance  should 
be  made  to  him  for  <he  purchase- 
money  in  the  account  for  which  he 
was  liable.  Mqja  Baidyanand  Singh 
V.  Mudranand  Singh.  25th  April 
1832.  6  S.  D.  A.  Rep.  198.— Wal- 
pole. 

11.  No  pa^ition  having  been  in 
fact  made  of  undivided  property  after 
a  decree  directing  a  partition,  the  na- 
ture of  the  property  remains  unal- 
tered, and  it  must  be  looked  upon  as 
undivided.  Prawnhissen  Milter  v. 
Sreemutty  Ramsoondry  Dossee.  28th 
Oct.  1842.     1  Fulton,  110. 

12.  A  partition  in  fact,  made  by 
the  several  members  of  a  joint  and  un- 
divided Hindu  family,  is  as  binding  as 
a  partition  by  agreement.  Doe  dem. 
Gocoolchunder  Mitter  v.  Tarrachum 
Mitter.  27th  Jan.  1843.  1  Fulton, 
132. 


^^^^^^^^^AA^s^i^A^^kA^ 


II.  Shabbs  on  Partition. 

13.  In  a  Zaminddri  acquired  by 
one  of  four  brothers  living  together, 
either  with  aid  from  joint  funds,  or 
with  personal  aid  from  the  brothers, 
two-fifths  were  declared  the  share  of 
the  acquirer,  and  one-fifth  the  share 
of  each  of  the  others :  a  division  of 
the  Zaminddri  wsiS  made  accordingly 
among  the  heirs  and  descendants  of 
the  brothers.*     Ghidadhur  Serma  v. 


^  The  law  opinion  and  decision  in  this 
case  are  practical  illustrations  of  a  number 
of  points  of  Hindu  law  neither  intricate  or 
unconunon.  1st,  The  allotment  of  a  double 
share  to  the  person  by  whom  an  acquisition 
is  made,  with  aid,  however,  from  tne  joint 
funds.  Daya  Bh.  c.  vi.  s.  L  28.  2d,  Equal 
participation  of  sons  succeeding  to  their 
father.  Daya  Bh.  c.  iii.  s.  iL  27.  3d,  The 
mother's  succession  to  her  son  leaving  no 
widow  nor  issue  male  or  female.  Daya 
Bh.  c.  zi.  s.  iv.  4th,  The  daughter's  suc- 
cession to  one  leaving  neither  male  issue 


Ajodhearam  Chowdry.  30th  Oct 
1794.  1  8.  D.  A.  Rep.  a— Sir  J. 
Shore,  Speke,  &c  Cowper. 

14.  At  the  suit  of  some  of  the 
younger  members  of  a  Hindu  ftmuly 
for  shares  of  the  family  estate,  the 
legal  distribution  was  adjudged  on 
its  appearing  that  the  estate  was  not 
the  exclusive  right  of  the  elder  branch, 
but  that  all  the  members  (who  had 
held  lands  for  their  support  as  being 
sharers)  were  entitled  to  share,  thougn 
hitherto  no  division  had  been  claimed. 
Duttnaraen  Sing  Y.Ajeet  Sing  and 
others.  14th  Feb.  1799.  1 S.  D.  A. 
Rep.  20. — Cowper. 

15.  At  the  partition  of  a  landed 
estate  amon^  the  sons  of  a  deceased 
Hindu  all  snail  share  equally.  The 
eldest  has  no  claim  to  a  greater  share 
than  the  rest  on  the  ground  of  primo- 
geniture.* Bhyroochund  JEtai  v.  Rus- 
soomunee.  18th  Sept  1799.  1 S.  D. 
A.  Rep.  27. — Speke  &  Cowper. 

16.  In  a  division  of  property  pri- 
ority of  birth  does  not  entitle  to  a 
larger  portion.'  Talinmr  Sing  v. 
Pufdivan  Sing.  2d  Feb.  1824.  38. 
D.  A.  Rep.  801.— C.  Smith. 

17.  No  greater  share  was  allowed 
to  one  of  the  members  of  a  Hindu 
family  who  recovered  the  family  pro- 
perty in  a  law  suit  than  to  the  rest  at 
the  legal  division,  but  under  special 
circumstances.^    Radkachum  Rai  v. 


nor  a  widow,  provided  such  daughter  be 
mother  of  a  son,  or  likely  to  become  sa 
Daya  Bh.  c.  zi.  s.  ii.  3.  5th,  The  full  brcH 
ther's  inheritance  from  his  brother.  Dija 
Bh.  c.  zi.  s.  V.  6th,  The  ancle's  suoeessioo 
on  failure  of  nearer  heirs.  Daya  Bh.  c  sL 
s.  iv.  6.  8,  9. — Coleb. 

<  The  allotment  of  a  superior  portioa  to 
the  elder  brother  in  token  of  reverence  is 
obsolete  (Daya  Bh.  c.  iiL  s.  IL  26, 27),  unless 
by  the  free  consent  of  the  younger  brothen; 
and  the  widow's  pretensions  to  it  are  pre- 
posterous, where  no  such  allotment  hss  beea 
assigned  to  her  husband  in  his  life-time.— 
Coleb. 

'  The  law  of  partition  here  is  identical 
with  that  of  inheritance. 

^  The  rejection  of  the  appellant's  claim 
in  this  case  to  a  remuneration  which  vouki 
consist  in  the  allotment  of  a  superior  portion 
for  his  ezertions  in  the  recovery  of  the  pa- 
trimony, was  founded  on  special  ciraiiii- 
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XUhenchum  Rai.    26th  Feb.  1801. 
1  8.  D.  A.  Rep.  33.— Speke. 

18.  Plaintiff  and  defendant  were 
till  lately  in  family  partnership,  de- 
fendant managing  the  Zaminddrif  and 
plaintiff  receiving  his  expenses.  The 
family  estate  consisted  originally  of 
12  MauzaSf  and  the  manager  acquired 
17  more  for  Rs.  3200,  torrowed  for 
the  purpose,  and  afterwards  took  out 
a  Zamtnddri  Potta  for  the  whole  to- 
gether. It  was  held,  in  conformity 
with  an  opinion  of  the  Pandits,  that 
the  plaintiff,  at  separation,  was  enti- 
tled to  half  of  the  whole,  for  the  ac- 
quisition by  the  managing  partner  is 
for  common  benefit,  and  the  money 
borrowed  for  the. purpose  is  payable 
by  each  sharer  in  proportion.^  Sheo- 
penhad  Sing  y.  Kulundur  Sing.  6th 
Sept.  1803.  1  S.  D.  A.  Rep.  76.— 
H.  Colebrooke  &  Harin^n. 

19.  Two  brothers,  Hmd^,  living 
together,  without  any  paternal  estate, 
purchase  sundry  lands,  and  hold  them 
several  years  in  common  tenancy. 
The  younger  claims  a^inst  his  elder 
brother  for  a  moiety  of  the  lands ;  and 
it  appearing  that  the  elder  brother 
chiefly  contributed  the  capital  of  the 
purchase-money,  both  giving  their 
labour  to  the  improvement  of  it,  one- 
third  share  of  the  joint  estate  was  ad- 


stances  in  the  case,  and  did  not  proceed  on 
the  legal  inadminibility  of  that  claim,  the 
Hindu  law  sanctioning  the  allotment  of  an 
additional  portion  in  such  cases,  with  one 
quarter  to  the  heir  who  retrieves  the  com- 
mon proper^.  Daya  Bh.  c.  vL  s.  ii.  39. — 
Coleb. 

1  The  lands  in  dispute  having  been  ob- 
tained for  a  payment  of  money  not  famished 
out  of  his  own  separate  funds  by  the  appel- 
lant, and  having  been  included,  at  the  appel- 
lant's instance,  in  the  same  Sanad  with  the 
hereditary  estate  in  which  the  respondent's 
right  of  participation  was  undoubted,  were 
clearly  acquisitions  made  for  the  benefit  of 
eo-paroeners,  and  ak  their  charge,  under  the 
management  of  the  appellant,  acting  as 
manager  for  the  whole.  Had  they,  on  the 
contrary,  been  acquired  from  separate  funds, 
and  held  distinct  from  the  patrimonial 
estate,  they  would  have  belonged  exclusively 
to  the  acquirer,  and  not  been  subject  to  be 
shared  with  him  by  his  co-heir8.--4}oleb. 

Vol.!. 


judged  to  the  plaintiff.'  Koshul 
Chuhunmutty  v.  Jttadhanath  Chukur- 
nmtty.  11th  June  1811.  IS.  D.A. 
Rep.  385. — Harington  &;  Fombelle. 

20.  In  a  case  of  partition  a  widow 
was  held  to  be  entitled  to  two  shares, 
one  in  her  own  right  and  another  as 
heir  to  her  son,  who  had  died  after 
his  father ;  and  she  was  decreed  a  life 
estate  in  the  realty  and  an  absolute 
estate  in  the  personally.  Issenchun' 
der  CorfoTtnah  v.  Oovindckund  Cor^ 
formah  and  others.  Nov.  1812.  Cited 
in  East's  Notes.    Case  124. 

21.  Upon  partition  made  between 
one  son  and  the  sons  of  another  son 
ofAf  the  widow  of  A  will  be  entitled 
to  one-third,^  the  son  to  a  third,  and 
the  sons  of  the  other  son  to  a  third 
of  the  estate.  Seebchunder  Bote  v. 
Ooaroapenatid  Bose.  4th  Dec.  1812. 
Macn.  Cons.  H.  L.  69. 

21  a.  There  being  six  sons  by  two 
wives,  one  wife  being  dead,  upon 
partition,  the  only  son  of  one  wife 
(deceased)  shall  take  a  sixth  share  to 
himself,  and  the  five  sons  of  the  other 
wife  shall  each  take  a  sixth  part,  and 
their  mother  a  sixth  part  of  the  re- 
maining five-sixths. '  lb. 

22.  The  following  were  the  sur- 
viving members  of  an  undivided  fa- 
mily. Ay  the  second  son  of  the  com- 
mon ancestor;  B,  the  grandson  of 
the  common  ancestor  by  the  first  wife 
of  the  eldest  son  deceased ;  C  and  D, 
grandsons  of  the  common  ancestor  by 
me  second  wife  of  the  first  son  de- 
ceased; Ey  Fy  Oy  and  JT,  grand- 
daughteHi  of  the  common  ancestor  by 
the  second  wife  of  the  first  son  de- 
ceased. The  common  ancestor  held 
certain  villages  on  Mocassa  tenure, 
on  condition  of  performing  certain 
services  for  the  Grovemment ;  but  the 
Oovemment,  having  dispensed  with 
those  services,  resumed  the  villages, 
and  subsequently  granted   four   of 


s  The  decision  in  this  case  must  be  con- 
sidered as  founded  on  a  general  principle  of 
equity,  rather  than  on  any  provisions  of  the 
Hindu  law.— Coleb. 

*  1  Macn.  Frinc.  H.  L.  50.    2  Do.  65. 

21 
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them,  on  Shrotriyam  tenure^  to  B, 
who  beld  the  office  in  compensation 
of  the  loss  sustained  by  him  by  the 
resumption.     Previously  to  the  re- 
sumption,  however,  A  and  B  had 
granted  to  the  second  wife  of  the  de- 
ceased son  one  of  the  service  villages 
which  was  in  her  possession  at  the 
time  the  suit  was  comnjenced :  C  and 
D  demanded  a  partition ;  and  it  was 
held  that  the  village  granted  by  A 
and  B  to  the  sScond  wife  of  the  de- 
ceased son  was  not  part  of  the  divi- 
sible property,  and  could  only  become 
so  at  her  death,  and  that  she  was  en- 
titled to  enjoy  the  proceeds  of  it  during 
her  life ;  and  the  three  other  Skrotri- 
yam  villages,  receivable  under  the  Sor 
nod  of  Government,  should  be  divided 
as  follows :  viz.  two-sixths  to  A,  two- 
sixths  to  B,  and  one-sixth  each  to  C  and 
2>.    The  rest  of  the  family  property, 
real  and  personal,  was  directed  to  be 
divided  in  the  following  proportions ; 
viz.  three-sixths  to  A,  and  one-sixth 
each  to  B,  C,  and  JD.    The  Court 
further  adjudged  that  the  partition 
should  be  considered  to  take  effect 
from  the  date  on  which  the  suit  was 
instituted  in  the  Zillah  Court,  and  that 
each  parlhr  should  pay  his  own  costs. 
Anon.   Case  7  of  1814.    1  Mad.  Dec. 
86. — Scott,  Greenway,  &  Stratton. 

23.  Upon  partition  made  between 
her  son  and  grandsons,  the  son's  mo- 
ther has  a  right  to  share  as  she  would 
have  shared  had  the  partition  been 
made  between  her  sons.^  Ooorooper' 
tattd  Bose  v.  Seebchunder  Bose,  1820. 
Macn.  Cons.  H.  L.  29.  72. 

24.  A  mother  is  entitled  to  a  share 
on  partition  made  by  her  sons.  Seelh 
chunder  Bose  v.  Oooroopersaud  Bote, 
Macn.  Cons.  H.  L.  62. 

26.  A  childless  widow  is  not  enti- 
tled to  such  share,  but  will,  upon  par- 
tition made  by  the  sons  of  ner  hus- 
band, be  entitled  to  have  a  fund  set 
apart  sufficient  for  the  security  of  her 
maintenance.     lb. 


1  The  right  of  the  great  grandmother  to 
a  share  of  the  estate,  upon  a  partition  of  it 
by  her  great  grandsons,  is  nowhere  recog- 
nized in  the  Hindu  law.— Macn. 


26.  The  right  of  a  mother  to  & 
share,  upon  partition  between  her 
sons,  was  held  to  be  defeated  bj  a 
will  of  her  late  husband,  the  intention 
of  which  was  clearly  to  exclude  her 
from  participating.  CoTMdmoneei, 
Joygopaul  and  others.  9th  Dec. 
1823.    Macn.  Cons.  H.  L.  90. 

27.  Partition  was  ordered  upon 
the  prayer  of  a  widow  who  succeeded, 
by  her  husband's  death,  to  his  share 
of  an  undivided  estate.  Sree  Mootee 
Jeeomoney  JDossee  v.  Attaram  6km. 
10th  Dec.  1823.  Macn.  Cons.  E 
L.64. 

28.  The  mother  of  one  son  is  not 
entitled  to  a  separate  share  upon  a 
partition  made  between  that  one  son 
and  his  half  brothers.     lb. 

29.  Upon  partition,  a  woman  will 
take  one  share  as  heir  of  her  grand- 
son and  another  share  as  grand- 
mother, although  she  herselfi  as  her 
grandson's  heir,  is  a  partitioning  w- 
ty,  or  even  if,  as  such  heir,  she  nad 
forced  the  partition.     Bf. 

30.  Lands  acquired  by  four  nndi- 
vided  Hmdii  brothers  wiU,  after  their 
death,  be  made  into  four  shares,  and 
one  share  given  to  the  representatiTeB 
of  each  brother,  unless  it  can  he 
proved  that  there  was  any  ineqoalitj 
m  the  degree  of  labour  or  funds  sup- 
plied by  one  or  more  of  them  in 
making  the  acquisition.  Mt.  Boor* 
puttee  V.  Haradhun  Sircar  andotkert. 
20th  Feb.  1821.  3S.  D.  A.Rep.74. 
— Goad  &  Dorin. 

31.  Where  one  of  four  Hindd  bro- 
thers sued,  as  a  member  of  the  united 
family,  for  his  share  of  the  profits  of 
a  firm  composed  of  one  brother^s  son 
and  certain  Muhammadan  partners; 
it  was  held  that  he  was  entitled  to 
such  share  on  the  concurrent  autho- 
rity of  the  custom  of  the  country  and 
HindA  law,  that  all  the  members  of 
an  undivided  family  ^hare  all  profits 
equally.    The  other  partnen,  how- 
ever, were  decreed  to  retain  their 
shares  untouched,  as  they  could  not 
be    supposed    necessarily   mfoTmsa 
either  of  the  laws  or  customs  of  ano- 
ther religion  so  as  to  make  these 
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binding  upon  them.  Jaeeram  Sa- 
rungdhur  v.  Lukshumun  Sarungdhur, 
27th  Feb.  1821.  2  Borr:  52.— 
Romer. 

32.  A  erandson  of  a  Hindu  has 
an  equal  nsht  with  a  son  in  the  real 
property  of  his  grandfather,  and  can 
claim  partition  at  his  pleasure,  the 
property  being  ancestral  and,  if  not 
erantedy  an  action  will  lie  to  enforce 
It.  DuyasfmnkerKatseeramy.Brij' 
tmUuhh  MoteechuncL  Idth  Aug. 
1830.    Sel.  Rep.  41. 

38.  Where  property  was  acquired 
by  several  joint  brothers,  who  contri- 
boted  unequally  means  and  labour 
in  the  acquisition,  the  Court,  without 
reference  to  its  Pandit,  adjudged  that, 
by  usage  and  Hindd  law,  the  brother 
who  contributed  most  to  the  acquisi- 
tion should  receive  a  larger  share. 
I^ripa  Sindhu  Patjoshi  and  others 
T.  Kanhaya  Acharya  and  others. 
31st  Dec.  1833.  5  S.  D.  A.  Rep. 
dSS.—Braddon  k  Halhed. 

34.  The  sole  manager  of  the  joint 
stock  of  a  joint  Hindu  family,  sup- 
posing that  joint  stock  to  be  aug- 
ment^ by  his  sole  exertions,  is  not 
entitled  to  a  double  share  of  the 
amount  of  the  augmentation  for  his 
trouble.  Oooroochum  Doss  and 
others  v.  Ooluckmoney  Dossee.  14th 
March  1843.    1  Fulton,  165. 

35.  The  acquisition  of  a  distmct 

fioperty  by  a  member  of  a  joint 
lindu  iBstmily,  without  the  aid  of  the 
joint  funds  or  of  joint  labour,  gives 
a  separate  right,  and  creates  a  sepa- 
rate estate.    lb. 

36.  The  acquisition  of  a  distinct 
property,  with  the  aid  of  joint  funds 
and  joint  labour,  gives  the  acquirer  a 
right  to  a  double  share  thereof.    lb. 

37.  The  union  with  the  joint  fund 
of  that  which  might  otherwise  have 
been  held  in  severalty  gives  it  the 
character  of  a  joint,  and  not  of  a  se- 
parate property.    lb. 

88.  The  widow  of  a  Hindu  pro- 

I>rietor  of  an  estate  is  entitled  to  a 
ife  interest  in  a  one-third  share,  upon 
a  partition  taking  place  after  the 
death    of  her   sons.      Pranmhissen 


MUter  and  another  y.Muttoosoon- 
dery  Dossee.  12th  Feb.  1841.  Mor. 
371.    1  Fulton,  389. 


III.  Evidence  of  Partition. 

39.  A  member  of  a  Hindu  family, 
among  whom  ^there  have  been  no 
formu  articles  ofseparation,butwho, 
as  well  as  his  father,  has  messed  sepa- 
rately from  the  rest,  anA  had  no  share 
in  their  profits  or  loss  in  trade,  though 
he  has  occasionally  been  employed 
by  them,  and  has  received  supplies 
for  his  private  expenses,  is  presumed 
separate  from  family  partnership,  and 
shall  not  be  admitted  to  claim  a  share 
of  acquisitions  made  by  others  of  the 
family.^  Rajkishor  JRai  and  others 
V.  Widom  of  Santoodas.  26th  Oct. 
1796.  1  S.  D.  A.  Rep.  13.— Speke 
&  Cowper. 

40.  The  mere  circumstance  of 
messing  conjointly  is  in  law  no  con- 
clusive proof  of  coparcenary  in  pro- 
perty.' Khodeeram  Berma  and  ano- 
ther  V.  Tirlochun.  4th  Sept.  1801. 
1  S.  D.  A.  Rep.  35. — Lumsden  k, 
Harington. 

41.  Where  the  plaintiff  sued  his 
brother  and  nephew  to  recover  the 
moiety  of  an  estate,  on  the  plea  that 
it  had  been  acquired  while  the  iBstmily 
was  undivided,  and  such  plea  was 
established  by  the  evidence,  judgment 


1  This  was  a  cmestion  of  evideDce.  The 
Hindu  law  provides  that,  in  case  of  a  dis- 
pute as  to  the  fact  of  a  partition,  recourse 
shin  be  had  to  presumptive  proof  in  default 
of  written  and  oral  evidence.  Daya  Bh.  c 
xiv.  The  presumption,  on  the  grounds 
stated  bv  the  law  officers,  was,  that  this  fa- 
mily had  long  been  separate  in  regard  to 
property.-— Coleb.  Mit  c.  zL  s.  xil.  1 
Blacn.  Princ.  H.  L.  53.    2  Do.  169,  170. 

*  And  vice  versa,  see  u|/ra,  PI.  43.  It  is, 
as  the  law  officers  declared  in  this  case,  that 
the  mere  circumstance  of  living  together 
is  not  conclusive  evidence  of  partnership, 
though  it  be  one  among  the  arguments  and 
presumptive  proofs  to  which  recourse  is  had 
in  a  case  of  uncertainty  to  determine  whe- 
ther a  family  be  united  or  separate  in  re- 
nurd  to  acquisitions  and  property. — Ooleb. 
Diva  Bh.  c.  ziv.    Mit  c.  zi.  s.  zii. 
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for  the  same  property,  being  induced 
by  a  written  promige  of  bia  brother 
(the  det'eiidfliit)  to  make  an  amicable 
surrender  of  tlje  moiety  sued  for,  this 
WBS  construed  to  be  a  virtual  admis- 
sion of  tbe  plaintiff's  rigbt,  as  mem- 
ber of  ail  undivided  fauiily.  Jadoo 
Ram  Dan  v.  Obkye  Ham  Das. 
28th  Au^.  1813.  2  S.  U.  A.  Rep. 
77.— H.  Colebrooke  &  Fomhelle. 

42.  Partition  may  be  inferred  from 
circumstantial  eyidence.  Une  <k-m. 
Mamasamy  3foodfliar  v.  Vallalah. 
2d  Aug.  1813.     2  Sir.  211. 

43.  A  Hindft  family  may  be  di- 
vided as  to  residence  and  meals,  and 
yet  continue  one  as  to  property ;  and 
the  converse  is  er|uaUy  true.  Moo- 
tiah  V.  Nineajiah.    1816.    2  Sir.  333. 

44.  The  management  of  property 
by  the  family  is  evidence  that  it  be- 
longs to  them,  in  opposition  to  the 
claim  of  any  one  of  them  singly. 
lb. 

45.  Where  three  brothers,  whose 
father's  estate  was  not  divided  amont 
them,  lived  and  ate  together  wilh  thi 
mother,  but  traded  sepamtely,  and 
two  of  the  brothers  died,  one  leaving 
a  widow  and  dauphler  by  a  former 
wife,  the  other  a  widow  and  two 
it  wuB  held  that  the  brothers  and  the 
descendants  of  the  two  above- 
tioned  could  not  be  considered 
divided  &mily ;  and  in  this  eae 
widow  and  two  sons  will  be  permitted 
to  possess  their  father's  share,  but  the 
widow  of  the  other  brother  cannot  be 
allowed  to  sepai-ate  and  take  her 
husband's  share ;  nor  has  the  daugh- 
ter, by  a  former  wife,  any  right  tc 
separate  and  take  her  father's  share, 
because  he  died  without  previous 
separation,  and  leaving  no  son.  The 
other  members  of  the  family  are, 
however,  bound  to  main  la  in  the 
widow  and  daughter  of  the  brother 
dying  without  male  issue,  no  separa- 
tion having  taken  place.  Alt.  SaJ- 
koontrur  and  another  v.  3ft.  Dhun- 
koonrcur  and  others.    5th  July  1816. 


eents  are  sent  by  the  Cast  (Beera 
Mohr  Banyans)  to  two  brotherH 
■  is  a  proof  of  their  unity  of 
interest.  Mt.  Ooolab  v.  Mt.  Phoai. 
Oth  SepL  1816.  1  Borr.  154.— Sir 
E.  Nejiean,  Brown,  &  Elphinston. 

47.  Partition  was  presumed  where 
two  brothers  each  held  possession  of 
a  moiety  of  a  village  granted  to  them 

in  a  rent-tree  tenure  by  the  R&jab  of 
be  country.  Than  Sing  and  another 
.  Mt.  Jeetoo.  2d  Dec.  1819.  2  S. 
D.  A.  Rep.  320.— Fendali  &  Goad. 

48.  A  Hindii  woman  of  the  Brahm 
Kshatri  Cast  claimed  to  recover  her 
father's  estate  from  one  of  his  bro- 
thers and  the  son  of  a  second,  on  the 
plea  of  a  division  having  been  effected 
and  a  will  of  her  mother  in  her  &- 
vour.  The  will  was  held  to  be  null  and 
void;  as,iftliethreebrothers  bad  been 
botuijule  separated  in  all  their  inter- 
ests, tbe  share  of  the  last  brother 
would  have  descended  to  his  duughter, 
even  had  tliere  been  no  will ;  and  if 
no  separation  had  taken  place,  the 
will  would  not  avail  her  in  opposition 
to  the  superior  rights  of  her  deceased 
father's  brother  and  nephew.  On 
investigation  it  was  found  that,  al- 
though the  three  brothers  were  so  Gu 
disunited  as  to  receive  Cast  invitatioiis 
and  presents  separately,  yet  there  win 
no  proof  as  to  their  carrying  on  dis- 
tinct concerns,  or  having  divided 
among  them  the  family  estate,  and  xhe 
claim  of  the  daughter  of  the  firet 
brother  was  dismissed  with  cost*. 
Bkurprvin  Ooolabehund  v.  Kriparam 
Anundram  and  another.  3d  April 
1821.     2  Borr.  24.— Romer. 

49.  A  claimed  for  the  removal  of 
an  attachment  laid  by  }t  on  .4'^ 
houRe.in  execution  of  a  decree  agBin<t 
A'»  brother.  The  attachment  vss 
confiimed  by  the  Zillab  Court,  from 
want  of  proof  by  A  of  separaliaa 
from  his  brothei',  and  of  his  title  gene- 
rally, but  was  annulled,  on  appetl, 
from  want  of  proof  by  Ji  of  the  bnv 
thers'  unity  of  interests.    The  deedof 
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sale  of  the  house  being  in  A's  name 
alone,  he  was  held  to  be  deemed  the 
sole  proprietori  unless  any  thing  to 
the  contranr  could  be  shewn,  which 
S  had  failed  to  do.  Duval  Chti- 
iocrdoM  Y.  Juohur  Ooviwidcu.  8th 
Aug.  1822.  2  Borr.  345.— Romer, 
Ironside,  ic  Barnard. 

50.  Where  there  is  no  formal  sepa- 
ration of  interests  between  brothers, 
and  the  parties  have  lived  together  as 
an  undivided  family  till  five  years 
after  the  death  of  one  of  the  brothers, 
the  presumption  clearly  is,  that  a 
trade  carried  on  by  the  brothers  is  a 
joint  one:  and  in  absence  of  all 
proof  that  there  was  a  separation  of 
interests  between  the  members  of  the 
family,  or  that  any  part  of  the  pro- 

awas  self-acquired  by  one  ot  the 
ers  independently  of  funds  or 
other  aid  afibitled  by  the  others,  the 
sons  of  the  deceased  brother  are  en- 
titled to  share  in  the  whole  property 
of  the  family.  Bairy  Cundappah 
Chitty  y,  Bairy  Cristnamah  Chitty 
and  another.  Case  3  of  1823.  1 
Mad.  Dec.  372. — Grant  &  Gowan. 

51.  A  memorandum  of  separation 
between  two  brothers,  one  of  whom 
had  neither  aereed  to  nor  si^ed  it, 
was  held  to  oe  in  nowise  oindine 
against  him ;  and  on  the  death  of  his 
brother  he  was  declared  to  succeed  to 
the  whole  property,  to  the  exclusion 
of  the  deceased  brother's  widow,  who, 
however,  was  entitled  to  maintenance 
out  of  the  estate.  Oopal  Rao  Pan- 
doorung  v.  Muma  Baee.  8th  Jan. 
1824.  2  Borr.  625.-'Romer,  Suther- 
land, and  Ironside. 

52.  Where,  in  a  Watanddri  vil- 
lage, or  one  paving  a  fixed  rent,  the 
income  arising  from  it  had  been  di- 
vided by  the  parties  inheriting  the 
Tillage^  but  the  lands  had  not  been 
divic&d ;  it  was  held  that  such  divi- 
sion of  the  income  and  profits  con- 
stituted a  separation  of  mterests  by 
the  parties,  as  it  was  to  no  purpose  to 
divide  the  lands  when,  by  the  tenure 
under  which  they  were  held,  no  ad- 
vantage could  arise.  Buvee  Bkudr 
Shea  Bhudr  v.  Moop$hunker  Shun^ 


kerjee.  13th  May  1824.  2  Borr- 
656. — Romer,  Sutherland,  &  Iron- 
side. 

53.  In  a  suit  for  the  division  of 
property  of  an  undivided  Hindd  fa- 
mily, the  whole  of  the  property  of 
each  individual  is  presumed  to  belong 
to  the  common  c(^ck ;  and  it  lies  upon 
the  party  who  wishes  to  except  any 
of  it  from  the  division  to  prove  that 
it  comes  within  one  of  the  exceptions 
recognized  by  the  Hindu  law.  Luxi^ 
mon  Mow  Sadasem  v.  MuUar  Row 
Bajee.  22d  May  1831.  2  Knapp, 
60. 

54.  When  partition  is  denied,  the 
fact  may  be  ascertained  by  reference 
to  separate  possession  of  a  house,  or 
separate  transaction  of  affairs.  Raj 
^oomar  Bissestur  Komar  Sing  v. 
Mt.  Sookh  Nundun  Koor.  9th 
April  1842.  7  S.  D.  A.  Rep.  87.— 
Dick  &  Shaw. 

55.  Verbal  evidence  of  a  partition 
is  as  conclusive  as  though  it  had  been 
written.  Doe  dem,  U-ocoolchunder 
Mitter  v.  Tarrackum  Mitter.  27th 
Jan.  1843.    1  Fulton,  132. 


rV.  Private  Partition. 

56.  A  claim  to  obtain  separate 
possession  of  a  fractional  portion  of 
an  undivided  estate,  on  the  grounds 
of  a  private  deed  of  partition,  and  a 
distinct  settlement  with  the  sharers 
for  the  public  assessment,  was  re- 
jected, as  no  actual  partition  of  the 
lands  had  taken  place  in  the  mode 
prescribed  by  the  Regulations.  The 
Collector  of  Tipperah  v.  Ohplam 
Nvbee  Chowdry.  24th  Dec.  1813. 
2  S.  D.  A.  Rep.  103.  —  Fombelle  & 

57.  A  private  partition,  in  the 
absence  of  any  regular  Butwarah  by 
the  Collector,  constitutes  a  legal  se- 
veralty for  all  purposes  under  the 
Hindti  law.  Raja  Patni  Mai  and 
another  v.  Ray  Manohur  Lai  and 
others.  14th  April  1834.  5S.D.A. 
Rep.  349. — H.  Shakespear,  Braddon, 
&  Halhed.     Baboo  Kishenhomar  So- 
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hee  T.  Ml  Kunchun  Konnmr.  5th 
Sept.  1839.  6  S.  B.  A.  Rep.  273. 
—Dick. 


V.  Impartible  Propbrtt.* 

68.  If  property  be  acquired,  with- 
oat  aid  from  joint  fnnds,  by  the  ex- 
clusive industry  of  one  member  of  an 
undivided  H^du  family,  others  of 
the  family,  though  they  were  at  the 
time  living  conjointly  with  him,  and 
still  should  do  so,  have  no  title  to 
share  in  his  acquisition.*  Khodee- 
ram  Serma  and  another  y.  Tirlochun. 
4th  Sept.  1801.  1  S.  D.  A.  Rep. 
35. — Lumsden  &  Harin^on. 

59.  Where  A,  a  Hindu,  claimed  of 
JB  a  right  of  participation  in  certain 
property  acquired  by  trade  whilst  A 
and  JB  were  in  family  partnership 
with  ^eir  late  father,  judgment  was 
given  against  A,  the  property  being 
proved  to  have  been  acquired  by  B, 
exclusively  and  without  aid  from  any 
joint  stock  of  the  undivided  family. 
Soobuns  Lai  y.  Surbuns  Lai  and 
another.  17th  June  1805.  1  S.  D. 
A.  Rep.  91. — H.  Colebrooke  &  Fom- 
belle. 

60.  Where  one  of  four  Hindu 
brothers,  while  living  in  family  part- 
nership with  the  rest,  obtained  a  con- 
siderable grant  of  land ;  it  was  held 
that  he  was  exclusively  entitled  to  it 
by  Hindu  law,  it  not  being  shewn 
that  he  obtained  it  by  means  of  aid 


M  Str.  H.  L.  211  et  9eq,  and  notes.  I 
Macn.  Princ.  H.  L.  53.    2  Bo.  159. 161. 

3  In  the  present  case  the  time  and  mode 
of  the  acquisition  of  the  Zaminddri  and 
Birmooter  lands  in  dispute  being  known, 
there  was  no  room  for  doubt  in  regard  to 
the  separate  property  of  l^e  lands  in  dis- 
*pute,  as  they  were  gained  by  the  unassisted 
exertions  of  one  of  the  family,  who  could 
not  therefore,  nor  his  descendants,  be  re- 

auired  to  give  up  the  acquisition  to  be 
^ared  hj  the  rest  of  the  family.  Daya  Bh. 
c.  vii.  s.  1.  3.  The  right  of  retaining  the 
possession  of  a  house  built  on  ground  which 
was  common  property  is  countenanced  by  a 
passage  in  the  Daya  Bh.  c.  vi.  s.  ii.  30.  But 
the  principle  extends  further  than  is  there 
stated.— Coleb. 


from  any  joint  funds,  of  the  &mily. 
Pnrtab  Jaahaudur  Sing  y.  THuk- 
dharee  Sing.  9th  March  1807.  1 S. 
D.  A.  Rep.  178. — Harington  &  Fom- 
belle. 

61.  Where  a  son  claimed  fimn  his 
father  a  balance  of  cash,  and  proved 
that  the  money  was  acquired  by  his 
rthe  son's)  separate  and  exclusiye  in- 
austry,  and  that  the  father,  therefore, 
was  not  entitled  to  any  part  of  it, 
judgment  was  giyen  for  the  amoont. 
Br^  Rutun  Das  y.  Brij  Pal  Das, 
20th  April  1807.  1  S.  D.  A«  Rep. 
182. — Harington  &  Fombelle. 

02.  By  the  Hindu  law  as  cnrrent 
in  Bengal,  if  property  be  acquired, 
without  aid  fit>m  joint  funds,  by  the 
exclusive  industry  of  one  member  of 
an  undivided  Hindu  family,  others  of 
the  same  fiunily,  although  th^  were 
at  the  same  time  living  in  co-paroe- 
nary  with  him,  haye  no  right  to  par- 
ticipate in  his  acquisition.  Kale^per- 
shaud  Roy  and  others  y.  Degmiber 
Roy.  28th  May  1817.  2S.  D.A. 
Rep.  237.--Ker  &  Oswald. 

63.  An  undivided  brother  may  ac- 
quire separate  property  durine  his 
lifetime,  and  such  property  wul,  oo 
partition  after  his  decease,  descend  to 
his  son.  Joynarain  MuUick  t.  Bis- 
sumber  MuUick.  Aug.  1819.  Macn. 
Cons.  H.  L.  48. 

64.  If  a  Hindd  receive  property 
from  his  father,  a  portion  of  the  same 
deyolves  to  his  brothers ;'  but  if  he  ac- 
quire it  by  his  own  industry,  without 
receiying  assistance  frgm  the  estate 
of  his  father,  such  property  is  not  di- 
visible on  plea  of  inheritance,  and  no 
brother  can  claim  any  portion  of  it 
from  him  who  is  the  mater  of  it  So 
that,  should  he  leaye  a  widow  and  no 
sons,  grandsons,  or  great-grandsons, 
the  property  would  aevolye  upon  her 
as  his  heiress.  Oovinddas  Dhoobtbk- 
das  y.  Mtiha  Lukshumee.  25th  Ang^ 
1819.  1  Borr.  241.— Nepean,  Pren- 
dergast,  &  Warden. 

65.  A  sale  by  Ay  to  his  brother  JB, 
of  a  house  which  he  had  bought  with 
his  own  money,  was  declared  binding ; 
and  the  house  would,  consequently,  <fe- 
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flcend  to  JS's^  daughters  and  grand- 
daughters^ there  beine  no  male  issue, 
whether  there  had  been  any  sepa- 
ration between  the  brothers  or  not, 
and  A*6  son  could  have  no  claim 
whiiteyer.^  Lar  Base  v.  Ickharam 
O&pal.     4th  Sept.  I82I.    2  Borr. 

66.  Heldy  in  a  case  which  arose  in 
Ramghur,  that  the  sole  acquisition  of 
one  parcener,  unaided  by  the  com- 
mon estate  or  labour,  is  impartible. 
Kofid  Nath  Sing  y.  Jagrup  oind  and 
others.  20th  Feb.  1830.  5  S.  D. 
A.  Rep.  12.--Rattra7  ic  Turnbull. 

67.  Held,  that  a  purchase  made  bj 
&  Hindu,  a  member  of  a  joint  undi- 
Tided  family,  with  his  own  iunds,  is 
his  exclusive  property.  Kuhore 
Munnee  Dossee  v.  Sreekunt  Sen. 
4th  Jan.  1842.  7  S.  D.  A.  Rep.  67. 
— Barlow. 

68.  The  landed  estate  of  a  refrac- 
tory Zaminddr  being  confiscated, 
was  conferred  on  a  person  in  remune- 
ration for  public  services,  and  on  his 
death  it  was  held  by  his  son,  and 
aflerwards  by  his  grandson,  to  the 
exclusion  of  all  other  members  of  the 
&mily.  On  the  suit  of  the  two  sons 
of  the  original  grantee  to  participate 
with  their  nephew  (the  grandson), 
judgment  was  given  against  them, 
the  Zaminddri  being  considered  to  be 
one  of  those  estates  not  liable  to  di- 
"vision  recognized  by  Reg.  XI.  of 
1793.'  Provision  was  made  in  that 
Regulation  for  the  future  abolition  of 
the  custom ;  and  it  was  enacted  that, 
afler  the  *l8t  of  June  1794,  such 
estates  should  descend  according  to 
the  Muhammadan  and  Hindu  laws  of 
inheritance.  But  this  provision  was 
held  not  to  be  applicable  in  the  pre- 
sent instance,  the  father  of  the  claim- 
ants having  died  in  the  year  1774. 
JCoonvour  Bodh  Singh  and  others  v. 
Seonath  Singh.     17th  Nov.  1813. 


1  It  might  be  asked  what  money  of  his 
own  the  united  brother  had  to  buy  a  house 
with.  The  question  did  not  arise  in  the 
Upper  Court,  as  the  deed  of  sale  was  de- 
eUred  to  be  void  for  informality. 

<  See  iuprd  p.  333,  note  2, 


2  S.  D.  A.  Rep.  92.— H.  Colebrooke 

&  Stuart. 

69.  A  member  of  an  undivided 
Hindu  famUy  may  accept  and  hold  a 
grant  from  Government,  in  severalty, 
for  his  personal  services ;  and  a  trust 
will  not  be  implied  for  the  family 
without  circumstances  to  raise  it,  nor 
will  the  pro{5erty  acquired  by  such 
grant  be  subject  to  partition.  Moo- 
tiah  V.  Nineapah.  •  18ia  2  Str. 
333. 


^  S/X/V/> 'N^^FW^ 
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I.  Hindu  Law,  1. 
11.  Muhammadan  Law,  3. 
III.  In  the  Supreme  Courts,  4. 

1.  LiabiLity  to  others^  4. 

2.  Dissolution^  4  a. 

3.  Jurisdiction  as  regarts  absent 

Partners. — See  Jurisdic- 
tion, 125, 126. 

lY.  In  the  Courts  of  the  Honour- 
able Company^  5. 

1.  Liability  to  others^  5. 

2.  Liability  to  each  other j  9. 

3.  Dissolution,  13. 

4.  Suit  between  Partners,  14. 

5.  Evidence  of  Partners. — See 

Evidence,  105.  168. 


I.  Hindu  Law. 

1.  Vicinage  and  Partnership  do 
not  confer  any  right  of  pre-emption, 
according^  to  the  Hindu  law  as  cur- 
rent in  Bengal.  Ramhunhaee  Mai 
and  others  v.  Bung  Chund  Bunhoo-^ 
jea.  24th  Feb.  1820.  3  S.  D.  A. 
Rep.  17.— Fendall  &  Goad. 

2.  In  an  action  to  recover  the  pro- 
fits of  a  partnership,  where  it  iv^s 
proved  that  a  partnership  in  trade 
had  existed  by  verbal  agreement  be- 
tween two  Brahmans,  the  Court  de- 
cided, that  although,  by  the  Hmdd 
law,  it  is  unlawful  in  Brahmans  to 
traffic,  yet,  on  closing  their  accounts, 
they  are  entitled  to  their  respective 
share  of  the  profits  of  such  traffic,  and 
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Ye  judgment  aocordingW.      Jye 
arain  Moherjee  y.  Bui  nam  Rau 

15Ui  July  1825.    4  S.  D.  A.  Rep. 

84.— Sealy. 


^v^^^#N^^N^k^>^^^>^^^^t^ 


II.    MUHAMMADAN  LaW. 

3.  By  the  MuhammsidaD  law  the 
right  of  pre-emption  appertains  to  one 
partner  over  the  sh£fe*e  of  another 
partner,  as  theii^property  is  joint  and 
undivided,  and  he  is  a  sharer  in  the 
thing  itself.^  Uodan  Singh  and  ano- 
ther Y.  Muneri  Khan  and  others. 
15th  Sept.  1813.  2  S.  D.  A.  Rep. 
86.— Fombelle  &  Stuart. 


MM«^^^Mr^«^'MW<^V>^«M^ 


III.  In  thb  Supreme  Courts. 

1.  Liability  to  others. 

4.  It  was  held  that  a  joint  bond, 
given  by  two  persons  who  were  car- 
rying on  trade  as  partners,  and  one 
of  whom  was  a  married  woman 
whose  husband  was  absent  at  sea  at 
the  time  the  bond  was  given,  although 
for  goods  furnished  to  her  in  her 
trade,  which  was  conducted  solely  by 
her  with  her  husband's  knowle<]^e, 
was  void ;  and,  as  the  bond  was  joint, 
no  recovery  could  be  had  on  it  even 
against  the  partner.  Ramjoy  Poo- 
roomanick  v.  Lewi^  Ootting.  nth 
Nov.  1815.    East's  Notes.    Case  39. 


2.  Dissolution. 
4  a.  A  decree  for  an  account  of 
dealings  and  transactions  of  a  de- 
ceased partner  in  a  Hindd  family 
bank,  and  for  dissolution  of  the  part- 
nership,  was  reversed,  on  the  ground 
that  the  respective  rights  of  the 
parties  were  not  sufficiently  defined 
and  declared.  Baboo  Janohey  Boss 
and  anotlier  v.  Bindabun  Boss  and 
others.  25th  Feb.  1843.  3  Moore 
Ind.  App.  175. 


ni#^'s^^^V^/^y^y■^%^^^^A^^ 


MacD.  Frinc.  M.  L.  47.  B.  6. 


IV.  In  the  Courts  of  thb  Hokous- 
ABLB  Company. 

1.  Zdabiiity  to  others, 

5.  PartoeiB  in  a  banking-house 
are  not  exonerated  from  the  amount 
of  a  debt  due  by  the  house  by  a  deed 
dissolving  partnership,  circumstanees 
appearing  to  make  the  transaction 
coUttsive.  Oopal  Bas  v.  Shunker 
Pooree  and  others.  29th  June  1807. 
1  S.  D.  A.  Ren.  193.  — H.  Cole- 
brooke  &  Fombelle. 

5  a.  The  partners  of  a  banking 
concern  were  held  to  be  jointly  and  se- 
verally responsible  for  an  undertak- 
ing executed  in  their  names  by  the 
managing  partner.  Oholam  Unbia 
Khan  v.  Mochee  Lai  and  others. 
6th  Jan.  1820.  3  S.  D.  A.  Rep.  1.— 
Fendall  k  Goad. 

6.  Debts  due  by  a  firm  must  be 
recoYered  firom  the  firm  alone,  and 
not  from  individual  partners,  unkss 
in  a  case  of  an  open  and  avowed  se- 
paration of  interests  among  tl^  part- 
ners, or  of  any  member  incurring  re- 
sponsibility by  his  own  act.  And 
where  a  person  sued  one  of  two  part- 
ners of  a  firm  for  half  the  debt  due 
by  the  firm,  half  having  been  already 
paid  by  the  other  partner,  the  suit 
was  dismissed,  the  Court  holdii^ 
that  the  payment  by  one  partner  was 
to  be  considered,  not  as  his  share  of 
the  debt,  but  as  on  account  of  the 
whole  debt  due  by  the  firm,  and 
giving  the  debtor  liberty  to  recover 
the  rest  by  suing  the  whole  firm. 
Nihalchund  Jaeechund  r.  Shoohul 
Umba^unhur.  11th  Jul y  1822.  2 
Borr.  286.— Romer,  Sutherland,  k 
Ironside. 

7.  But  it  was  afterwards  held  that 
the  original  default  in  not  joining  the 
names  of  all  the  partners  or  hevs  of 
a  firm  sued,  was,  under  the  circum- 
stances of  the  case,  a  mere  ibnnal 
omission,  and  not  a  substantial  defect, 
and  that  it  might  have  been  amended 
in  the  Lower  Court,  as  had  been  done 
in  the  Sudder  Court  Jeiha  Bkaee 
Mooljee  v.  Hutedngh  Lata  Huruh- 
chund.    11th  Dec.  1823.     2  Borr. 
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415. — Romer,  Sutherland,  &  Iron- 
side. 

8.  A  morteage  of  a  Tillage^  which 
was  partnership  property,  made  by 
soiAe  of  the  partners  for  the  benefit 
of  the  firm,  was  held  binding  on  a 
member  of  the  firm  though  not  exe- 
cuted by  him.  Juggeenmfida»  Keeka 
Shah  y.  Mamdas  Brijbookundas, 
26th  Feb.  1841.  2  Moore  Ind.  App. 
487. 


2.  Liability  to  ecich  other, 

9.  Where  the  widow  of  one  of  two 
partners  gave  away,  through  par- 
tiality,  personal  property,  it  was  held 
that,  provided  it  were  not  the  common 
property  of  the  two  partners,  the  gift 
would  be  yalid  as  related  to  the  per- 
sonal property ;  but  if  she  gave  away 
the  property  of  the  partnership  the 
gift  would  be  invalid,  because  one 
cannot  assign  away  the  property  of 
both.  Mt,  Umroot  v.  Kulyandas, 
5th  July  1820.  1  Borr.  284.— Hon. 
M.  Elphinstone,  Colville,  Bell,  & 
Prendereast. 

10.  Of  two  partners,  each  must  di- 
vide the  profit  and  loss  exactly  ac- 
cording to  their  agreement  or  articles ; 
and  after  the  death  of  either  his  share 
goes  to  his  heirs.    lb. 

11.  In  a  case  of  disputed  partner- 
ship accounts  between  two  European 
shopkeepers  the  Court  referred  the 
proceedings  to  a  gentleman  skilled  in 
mercantile  afiairs,  and  passed  a  decree 
on  the  basis  of  his  report  Morris  v. 
Collis.  26th  Nov.  1821.  3S.D.A. 
Rep.  117. — Sir  J.  Colebrooke  &  Goad. 

12.  A  and  B  having  dissolved 
partnership,  and  exchanged  Farikh- 
khattSy  whereby  they  agreed  that  B 

'  should  receive  all  sums  due  to,  and 
pay  all  debts  owing  by,  the  firm,  ex- 
<sept  one  specified  debt ;  it  was  held 
that  A,  or  his  representatives,  can 
recover  from  B  any  sums  recovered 
from  A  or  his  estate  by  creditors  of 
the  firm,  not  being  the  specified  cre- 
ditor. Matha  Hetraj  v.  Visan  Bhye. 
Case  7  of  1824.  1  Mad.  Dec.  467.— 
Grant,  Cochrane,  &  Gowan. 


12  a.  In  an  action  for  the  recovery 
of  Rs.  42,000,  principal  and  interest, 
on  uShirdkat  ndmeh,  or  deed  of  part- 
nership, in  which  it  was  stated  that 
the  sum  of  Rs.  21,000  was  paid  by 
the  defendant  to  the  plaintiff,  his 
partner,  but  which  the  plaintiff  now 
asserted  he  had  never  received ;  the 
Court  held,  unfler  the  circumstances, 
that,  after  the  lapse  of  neaity  twelve 
years  from  the  time  oMie  transaction 
to  the  institution  of  the  suit,  the 
plaintiff  was  not  entitled  to  put  the 
defendant  on  his  proof  of  the  actual 
payment  of  the  sum,  and  dismissed 
the  claim  in  toto.  Lala  Mitterjeet 
Singh  v.  Brij  Buttun  Boss ;  and  vice 
versd.  19th  Jan.  1844.  7  S.  D.  A. 
Rep.  152. — Tucker,  Reid,  &  Barlow. 


3.  Dissolution* 

13.  A  claimed  from  B  and  his 
brother  C,  as  late  partners  in  a  bank* 
ing  house,  the  amount  of  a  debt  due 
from  the  house.  J?  pleaded  a  ^artAA- 
kkattf  or  deed  of  release,  from  his 
brother,  purporting  to  dissolve  the 
partnership,  but  dated  only  six  months 
before  the  failure  of  the  house.  Under 
the  circumstances  the  Court  consi- 
dered it  presumable  that  the  deed 
was  coUusively  executed,  in  contem- 
plation of  bankruptcy,  with  a  view 
to  withhold  the  property  of  the  par^ 
ties  Stom  satisfying  the  debts  of  the 
house:  the  deed  was  therefore  de- 
clared to  be  inadmissible,  and  judg- 
ment was  given  against  B  conjointly 
with  C.  OopaT  Das  v.  Shunher 
Pooree  and  others.  29th  June  1807. 
1  8.  D.  A.  Rep.  193.— H.  Colebrooke 
&;  Fombelle. 

4.  Suit  between  Partners. 

14.  Held,  that  a  suit  between  part- 
ners in  a  bankins  concern  should  be 
laid  for  general  adjustment  of  ac- 
counts, and  not  for  particular  items. 
Chintamun  Abustee  r.Bam  Koour 
and  another.  17th  July  1844.  7  S. 
D.  A.  Rep.  177.— Reid,  Dick,  & 
Gordon. 
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PATIDAB, 

1.  In  the  case  ofa  sale  of  one  Party 
or  share  of  an  estate,  for  arrears  of 
revenue,  the  loss  falb  upon  the  whole 
of  the  Patiddrs,  or  shareholders, 
equally,  and  not  on  any  particular 
individual  on  whose  portion  (par- 
celled off  by  private  agreement)  die 
arrears  accrued,  no  formal  division 
of  the  pi^perty  having  been  made  in 
the  manner  prescribed  by  the  Regula- 
tions. JBhamanee  Singh  and  another 
V.  Pranput  Singh  and  another.  19th 
March  1823.  3  8.  D.  A.  Rep.  284. 
•^C.  Smith. 


^•^.rv/^'*,  N 


PATNI.— See  Land  Tenures,  27 

etseq, 

PATNIdAR.— See  Land  Tbnubbs, 

27  et  seq. 


PAUNER  BHAVA.— See  Inhb- 
RiTANCB,  44  note. 


'    ^N-'^'^./V^^'NyVrf 


PAUPER. 


I.  Actions  and  Suits  bt. — See 
Practicb,  87  et  seq.,  106  et 
teq.,  256  et  seq. 

II.  Limitation  of  Suits  bt.  —  See 
Limitation,  53.  55. 


PAWN.— See  Pledge,  1. 


PAYMENT  OF  MONEY  INTO 
COURT. 

1.  Money  may  be  paid  into  Court 
with  the  plea  of  the  general  issue. 
Anderson  v.  M' Arthur.  4th  Term 
1821.    CI.  R.  1829.  213. 

2.  When  money  has  been  paid  into 
Court,  and  taken  out  by  the  plaintiff 
in  full  satisfaction,  the  defendant  will 
be  ordered  to  pay  the  plaintiff's  costs 


up  to  the  time  of  the  money  paid  in, 
and  the  plaintiff  to  pay  all  subsequent 
costs,  mitckam  v.  CampbelL  2d 
Term  1827.    CLR.  1829.2ia 

8.  Where  several  defendants  have 
paid  money  into  Court,  and  appear 
by  one  attorney,  they  can  join  and 
make  one  application  for  the  payment 
of  it  out  of  Court  The  Queen  y.  Aga 
Kurbali  Mahomed  and  others.  24kh 
Oct.  1843.    1  Fulton,  328. 


PENSION. 


I.  Obnbbally,1. 

II.  Attacbmbnt  of. — See  Atiach- 
mbnt,  17. 

I.  Gbnerallt. 

1.  A  claim  to  lands  granted  in 
commutation  of  a  yearly  pension,  un- 
der SanadB   executed   subsequently 
to  the  acquisition  of  the  Dewanny  by 
the  Honourable  Company,  was  dis- 
missed by  the  Provincial  Court,  under 
Sec.  3.  of  R^.  XIX.  of  1793,  and 
Sec.  34.  of  Reg.  VIII.  of  1793.  But 
it  appearing  that  the  pension  in  Hea 
of  which  the  grant  had  been  made 
was  granted  before  the  Company's 
accession  to  the  Dewanny,  the  claim- 
ant was  referred  by  that  Court  to  the 
Collector ;  and  the  claimant  not  being 
able  to  produce  any  Sanad  of  confir- 
mation from  the  omce  established  for 
the  investigation  of  pensions,  or  any 
judgment  authorizing  the  payment  of 
the  pension  that  he  claimed,  the  Col- 
lector  rejected  his  claim,  as  the  proTi- 
sions  of  Reg.  XXIV.  of  1793,  whid 
authorize,  in  certain  cases,  the  conti- 
nuance of  pensions,  could  not  be  con- 
sidered applicable  to  his  case.    On 
appeal  to  toe  Sudder  Dewanny  Adaw- 
lut  the  Court  affirmed  the  decision 
against  the  claimant    Maw  Jeimm 
Misr  V.  Ouoree  Singh,    6th  Sept 
1813.     2  S.  D.  A.  Rep.  83.— H. 
Colebrooke. 
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PERGUNNAH  RATES.— See 

AsSBSSMBllTy  10.  19^  20. 


PERJURY.— See  Criminal  Law, 
9,  10.  452  et  seq. 


PERMANENT  SETTLEMENT. 

— Sep  Collector,  2 ;  Settlement, 
passim;    Custom,  8;    Land  Tb- 

NURES,  46. 


PESHKASH.— See  Dues  and 
Duties,  6. 


PETITION  OF  APPEAL.—  See 

Appeal,  passim, 

PILGRIM. — See  Conductor   op 
Pilgrims  1, 2. 


PILOT.— See  Ship,  11. 


PIRACY.— See  Criminal  Law,  38 

et  seq, 

PLAINT. — See  Amendment,  Uet 
seq,;  Pleading, po^^m. 

PLEADER. 


I.  Generally,  1. 
II.  Evidence,  3« 

III.  Fees,  5. 

IV.  Yakalat  nameh,8. 

y.  Dismissal.  —  See  Criminal 
Law,  460. 

VI.  Government  Pleader.  —  See 
Criminal  Law,  502, 503. 

I.  Generally. 

1.  The    absence   on    leave    of  a 
pleader  engaged  in  a  cause  is  no  bar 


to  its  dismissal,  under  Sec.  1.  of  Act 
XXIX.  of  1841.  Ojna  Kaunt  Qoh 
and  others^  Petitioners,  2d  Aug. 
1842.  S.  D.  A.  Sum.  Cases,  36.  — 
Reid. 

2.  The  opinion  of  a  Vakil  should 
contain  the  specific  ground  or 
grounds  on  which  the  admission  of 
a  special  appeal  is  solicited.  Dheer 
Sing  and  others,  Petitiamers,  16th 
Nov.  1842.  2  Se¥.  Cases,  27.— 
Reid  &  Tucker. 

II.  Evidence. 

3.  A  pleader  entrusted  with  the 
secrets  of  a  cause  by  his  client  is  not 
bound  to  give  evidence  of  any  infor- 
mation eiven  to  him  in  confidence,  in 
virtue  of  such  trust  Madhobee  Das- 
seeay  Petitioner,  4th  July  1843. 
S.  D.  A.  Sum.  Cases,  61. — Keid. 

4.  A  pleader  of  a  Zillah  or  City 
Court  cannot  be  required,  by  the 
Judge  thereof,  to  disclose  in  evidence 
the  instructions  of  his  client.  Haj- 
krishen  Serma,  Petitioner,  16th 
Sept.  1846.  2  Sev,  Cases,  347.— 
Reid. 

III.  Fees. 

5.  With  reference  to  CI.  6.  of  Sec. 
2.  of  Reg.  XII.  of  1833,1  it  is  not 
competent  to  a  Zillah  Judge  sum- 
marily to  order  payment  to  the  heir 
of  a  deceased  VcUtil  of  the  remune- 
ration agreed  by  his  client  to  be 
paid  to  him  under  CI.  &  of  the  same 
Section  and  Regulation.  Junwar 
Doss,  Petitioner,  5th  Dec.  1843. 
S.  D.  A.  Sum.  Cases,  53. — Reid. 

6.  The  Court  summarily  altered 
the  amount  of  the  Vakirs  fees  which 
had  been  allowed  by  the  Lower  Court 
in  contravention  of  Sec.  31.  of  Reg. 
XXVII.  of  1814.  Ckintamun  Awtis- 
tee,  Petitioner,  8th  July  1844.  S. 
D.  A.  Sum.  Cases,  69. — Reid. 


'  By  an  official  notification,  dated  the  8th 
June  1841,  the  whole  of  the  provisions  of 
this  Regulation  were  extendea  to  all  the 
Courts  in  the  Lower  Provinces,  except  those 
of  the  Moonsiflk  It  has  since  been  repealed 
by  Act  I.  of  1846. 
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7.  In  a  case  where  a  suit  is  dis- 
missed before  the  pleadinss  are  filed 
and  reAdftheVakils  of  the  plaintiff  and 
defendant  are  entitled  to  one-fourth 
of  the  established  fee  which  they 
would  have  received  had  the  suit 
been  brought  to  a  regular  decision 
by  the  Court  Emambandee  Begam, 
Petitioner.  24th  Nov.  T846.  2  8ev. 
Cases,  2Sft— Tucker,  Rattray,  &; 
Dick. 


A^VAMAnA«WWWSAMAA< 


IV.  VakIlat  nambh. 

8.  The  Vakil  of  a  judgment  credi- 
tor having  applied,  on  behalf  of  his 
client,  praying  that  certain  property 
belongmg  to  his  debtor  might  be 
publidy  sold  to  him  at  a  specified 
sum,  if  more  were  not  bid  for  it;  it 
was  held,  by  the  Sudder  Dewanny 
Adawlut,  that  the  client  was  bound 
by  such  an  application,  notwithstand- 
ing his  subsequent  declaration  that  he 
had  not  authorized  his  VMl  to  make 
it,  as  in  his  Vakdlat  ndmeh  he  had 
bound  himself  to  abide  by  the  acts  of 
his  VahU,  Shaik  Burkut  Hussein^ 
Petitioner.  22d  March  1842.  S. 
D.  A.  Sum.  Cases, 26. — Reid. 

9.  A  Civil  Court  cannot  compel  a 
pleader  to  receive  a  Vahdlat  ndmek 
from  a  party  not  a  pauper.  Balnath 
Sahooy  Petitioner.  1st  Aug.  1842. 
S.  D.  A.  Sum.  Cases,  35. — Reid. 


•S/S^»%^V%^V%^/\^i^/^^rVM 


PLEADING. 


I.  Generally,  1. 

II.  Common  Law,  2. 

1.  Declaration,  2. 

2.  Abatement,  1\. 

3.  JDemurrer,12, 

4.  Amendment  of  Declaration. 

See  Amendment,  13. 

5.  Amendment  of  Plaint. — See 

Amendment,  14  et  seq, 

6.  Amendment  of  Plea.  —  See 

Amendment,  23a,  24. 

III.  Equity,  18. 


IV.  Plea  to  the  Jurisdiction.  — 
See  Jurisdiction,  177  et  teq. 


«^^^%^^^^^^r^^/^^^^v^^ 


I.  Generally. 

1.  In  reviewing  proceedings  of  the 
Native  Courts  in  India,  where  the 
Hindu  or  Muhammadan  law  is  the 
rule,  and  the  form  of  pleading  totally 
different  from  that  in  use  in  Coorts 
where  the  law  of  England  prevails, 
the  Judicial  Committee  of  the  Priyy 
Council  will  look  to  the  essential  jus- 
tice of  the  case,  without  considering 
whether  matt^v  of  form  have  been 
strictly  adhered  to.  Okirdkam 
Sing  V.  Koolahtd  Sing  and  athen. 
8th  Dec.  1840.  2  Moore  Ind.  App. 
344.  ^^ 

IL  Common  Law. 

1.  Declaration. 

2.  In  a  question  of  administratioa 
under  the  Dutch  law,  Impey,  C.  J., 
observed: «  The  plaintifis  must  be  de- 
feated in  this  action  for  want  of 
having  sufficiently  stated  the  Dutch 
law,  and  saying  that  they,  as  repre- 
sentatives, are  entitled,  by  the  law  of 
Holland,  to  sue  for  the  debts  due  to 
the  deceased."  Johanna  Bolts  v. 
Day  and  another.  27th  Oct.  1777. 
Sm.  R.  35. 

3.  It  was  held  doubtful  whether 
a  repugnancy  in  the  English  dates 
laid  in  the  plaint,  as  corresponding 
with  certain  Bengill  dates,  the  latter 
being  correctly  laid,  did  not  vitiate  the 
plaint.^    LegaUis  v.  Rammnder  Mil- 

• 

1  It  seems  that  the  objection  could  not 
have  prevailed,  eyen  on  special  demurrer. 
The  English  dates  mig;bt  bare  been  reject- 
ed as  surplusage,  as  Bengali  dates  are  fre- 
quently given,  in  pleading,  vithout  the  ex- 
planatory Edglish  dates,  yet  no  objection  is 
ever  taken  on  this  ground.  But  even  if 
both  the  Bengali  and  JSnglish  dates  had  been 
inaccurate  this  would  have  been  no  ground 
for  objection,  on  the  principle,  in  pleading, 
that  dates  are  always  immaterial,  ezce^ 
when  they  are  matter  of  description,  where 
an  error  would  be  a  variance,  or  unless  tber 
are  made  essential  by  the  subsequent  plead- 
ing.— ^Mor. 
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ter,  Hyde's  Notes.  26lh  Nov.  1778. 
Mor.  2S5. 

4.  In  an  action  of  assumpsit,  the 
Court  thought  that  the  plaint,  charg- 
ing the  de^ndant  as  son,  heir,  and 
personal  representative  of  a  Hindu, 
and  alleging  that  he  had  possessed 
himself  of  me  effects  of  his  father, 
and  was  therefore  liable,  according  to 
the  customs  of  the  Hindis  in  Bengal, 
to  pay  his  father's  debts,  was  bad,  as  it 
oug^t  to  have  set  forth,  in  due  form, 
that  there  was  such  a  custom  among 
the  Hindtis,  and  then  have  brought 
the  case  within  the  custom ;  and  be- 
cause it  did  not  aver  that  the  son  pos- 
sessed himself  of  effects  of  his  father 
to  the  amount  of  the  debt  demanded.^ 
Aga  Hajji  Mahomed  v.  Juggut  Seat 
Cossaul  Chund.  Hyde's  Notes.  19th 
July  1779.    Mor.  238. 

5.  Where  a  plaintiff  sues  as  heir 
or  representative,  according  to  the 
Hindu  law  or  custom,  he  must  shew 
in  the  plaint  how  he  is  heir  or  repre- 
sentative, and  entitled  to  sue.  But 
amendment  of  the  record  will  be 
allowed.*  Rajah  Oeer  Oosain,  Repre- 
sentative of  U-osain  Sookdeb  Oeer  v. 
JPunchanund  Aghurtvalah.  Hyde's 
Notes.    20th  Nov.  1782.    Mor.  240. 

6.  The  defendant  being  sued  as 
son,  heir,  and  representative,  pleaded 
specially  that  no  property  or  effects 
of  his  father  had  ever  come  to  his 
hands.  And  the  plaintiff  may  well 
leave  the  defendant  to  his  plea  in  all 
cases  without  noticing  it  in  the  plaint. 
SazhuUub  Chatterjee  v.  Ramtonoo 
Dutt,  Chamb.  Notes.  4th  Aug. 
1788.    Mor.  239,  note. 

7.  The  record  was  withdrawn,  on 
account  of  a  similar  supposed  objec- 

>  The  cause  was  struck  out,  and  no  deci- 
sion come  to.  This  plaint  would  now  be 
held  sufficient.  It  is  unnecessary  to  arer 
that  the  defendant  haa  sufficient  effiicts, 
because  "  no  assets "  would  be  nutter  for 
pleiL — Mor. 

>  By  the  new  rules  the  defendant  would 
be  compelled  to  plead  it  specially  if  he  in- 
tended to  dispute  it  at  the  trial,  because  the 
character  in  which  the  plaintiff  sues  is 
neTer  in  issue  unless  expressly  denied  by 
the  plea.— 2  Sm.  U  Ry.  51. 


tion,  the  plaint  not  averring  that  the 
defendants  had  possessed  themselves 
of  assets.  Juggemauth  Podar  v.  Sree 
Canto  Rai  and  another.  Chamb. 
Notes.  15th  Nov.  1793.  Mor.  239, 
note. 

8.  Dictum  of  Anstruther,  C.  J. 
^'Although  the  rights  of  the  repre- 
sentatives  of.  Hindus  are  to  be  de- 
termined according  to  the  Hindd  law, 
as  well  as  who  are  the  representatives, 
yet  the  forms  of  pleading,  when  those 
representatives  are  ascertained,  must 
be,  in  this  Court,  according  to  English 
law."  Lloyd  v.  Hurropriah  Dabee. 
18th  Nov.  1799.    Mor.  239,  note. 

9.  "  Calcutta,"  and  «  Port  of  Cal- 
cutta," are  synonymous  terms.  JEg~ 
linton  V.  MiUs.  11th  Nov.  1841. 
1  Fulton,  398. 

10.  A  Muhammadan  suing  as  heir 
must  set  forth  in  the  plaint  how  he  is 
heir.  ShaihPunchooY.BhaihMung- 
loo.    13th  Feb.  1844.    1  Fulton,  409. 

2.  Abatement. 

11.  In  a  joint  action  ex  contractu, 
pleas  in  abatement  for  nonjoinder  must 
shew  that  the  party  omitted  is  alive 
and  subject  to  the  jurisdiction,  and 
must  be  verified  by  an  affidavit  to  the 
same  effect.  Atkinson  v.  Page  Keble 
and  another.  Chamb.  Notes.  23d 
Jan.  1786.  8m.  R.  101.  Mor.  127, 
note. 


8.  Demurrer. 

12.  An  issue  on  a  plea  to  the  juris- 
diction must  be  tried  before  a  demurrer 
can  be  argued.  Aga  Takhi  v.  Ranr 
ny  Bawanny.  Hyde's  Notes.  15th 
Jan.  1782.    Mor.  266. 

13.  If  the  defendant  demur  to  one 
count  of  the  plaint,  and  plead  several 
pleas  to  other  counts,  to  which  pleas 
the  plainti£f  demurs;  the  plaintiff, 
having  joined  in  demurrer,  may  set 
down  the  demurrer  to  his  plaint  for 
argument  before  the  defendant  joins 
in  demurrer,  in  the  demurrers  to  the 
plea.  Sheriff  v.  Bhoyrubchunder 
Ghose.  3d  Term,  1824.  CI.  R.  1829. 
215. 
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14.  No  plea  shall  be  allowed  after 
a  demand  of  particulars^  except  what 
would  be  allowed  in  the  Kmg's 
Bench  in  a  demurrer,  after  demand  of 
particulars.  Pennington  v.  Oolaub- 
chund.  3d  Term,  1836.  CI.  R.  1829. 
212. 

15.  Where,  in  the  plea,  it  was  al- 
leged that  the  defendants  had  paid 
the  indorsee  of  a  certain  bill  or 
voucher  a  consideration  to  the  value 
of  the  goods  therein  mentioned,  and 
such  payment  was  admitted  in  the 
replication,  a  demurrer  to  the  latter 
was  allowed,  as  there  was  no  avoid- 
ance, nor  any  answer  in  law  to  a  plea 
of  payment.  Bucktar  Sing  and 
another  v.  Pittarf  Lattey,  aaid  Co, 
1838.     Barwell's  Notes,  5. 

16.  In  an  action  of  ctsmmpnt  for 
the  price  of  an  article,  the  defendant 
pleaded  a  breach  of  warranty,  and 
that  the  article  had  been  returned: 
the  plea  was  demurred  to  as  amount- 
ing to  the  general  issue,  and  the  de- 
murrer was  allowed.  Schneider  v. 
Morgan.  1838.  Barwell's  Notes,  11. 

17.  A  demurrer  was  set  down  for 
argument  by  the  complainant  A 
motion  was  made  to  set  aside  the 
order  for  irregularity.  It  is  usual  for 
either  party  to  enter  the  demurrer : 
if  the  defendant  enter,  either  party 
may  set  down  a  demurrer  for  argu- 
ment.  Seebosoondery  Dabee  v.  Ta- 
gore.     Barwell's  Notes,  13. 


III.  Equity. 

18.  All  regulations  of  the  Govern- 
ment relied  on  must  be  feet  forth  upon 
the  plea  or  answer,  in  order  that  the 
Court  may  ludge  of  them.  Vencata 
Bunga  Pulay  v.  East-India  Com- 
panv.    26th  Sep.  1803.    1  Str.  196. 

19.  The  statement  in  the  pleadinp 
of  mere  orders  of  Government  at  the 
time  will  not  be  held  sufficient,  as,  by 
the  very  terms  of  the  2l8t  Geo.  III., 
orders  themselves,  as  well  as  the  acts 
done  under  them,  must  be  according 
to  previous  regulations.     lb. 

20.  A  plea  simply  denying  a  part- 


nership, without  n^ativine  the  cii^ 
cumstances  stated  in  the  bill,  from 
which  it  mi^ht  be  inferred,  is  bad. 
Ninah  Maricanyer  v.  Videe  Chitty 
and  others.  19th  July  1814.  2  Str. 
254. 

21.  A  plea  for  want  of  parties  in 
equity  must  aver  that  the  persons  who 
have  been  omitted  were  subject  to  the 
jurisdiction  of  the  Court  at  the  time 
the  plea  was  filed.  Fairlie  v.  &im- 
gagovind  Bonnerjee,  18th  Feb.  1826. 
CI.  R.  1834. 70.   Mor.163. 

22.  A  plea  for  want  of  parties,  al- 
though the  bill  alleged  that  all  the 
necessary  parties  were  before  the 
Court,  and  sought  a  discovery  of  any 
others,  should  the  defendant  alleee 
such  others  to  be  necessary,  was  h^d 
ffood.  Shaik  Mahomed  Tuck^  v. 
Shaih  Sudderoodeen.  29th  «fune, 
1830.    CI.  R.  1834.  86. 

23.  The  averment  of  ''inhabi- 
tancy ''  in  a  bill  will  let  in  evidaice 
of  constructive  as  well  as  actual  in- 
habitancy. KhamaJi  Doseee  v.  Sib- 
persaud  Bhose  and  others.  22d  July 
1836.     Mor.181. 

24.  A  plea  in  abatement,  setting 
out  the  tide  of  an  adopted  son,  was 
for  that  reason  held  to  be  informal,  as 
the  bill  admitted  that  he  had  a  claim : 
it  was  also  decided  to  be  bad  for  all 
the  parties,  as  they  were  stated  in  the 
plea  to  be  a  joint  and  undivided 
mmily:  the  plea  was  accordingly 
overruled  with  costs,  with  leave  to 
amend.  Biswas  v.  Biswas.  4t2i 
March  1839.    Barwell's  Notes,  14. 


^«/ws*^^/^<^*^/^»«.»^^^^^w** 


PLEDGE. 

1.  By  the  Muhammadan  law,  the 
vendee  of  a  pawner  cannot  recover  an 
unredeemed  pledge  from  a  non-as- 
senting pawnee,  but  may  elect  to  wait 
redemption  by  the  pawner,  or  to  sae 
him  to  set  aside  the  sale.  Muhamr 
mud  Muthir  Khan  and  another  v. 
Sayud  Abdul  Hakim  and  another, 
14th  Aug.  1832.  5  S.  D.  A.  Rep. 
226.— Rattray  k  H.  Shakespear. 


^vyx-v-    .'V^'V 
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PLUNDERING.— See  Crimiical 
Law,  497. 


POLICE  OFFICER.— See  Crimi- 
NAL  La w^  498  et  teq,;   Defama- 

TIOKy  6. 


^^^^^»/>^V^^^^»vw*w^\/ w  ^ 


POLICY.— See  Insurance, 
poMsim, 


POPERY. 

1.  Dictum  of  Chambers,  J. :  "  None 
of  the  penal  laws  of  England  enacted 
against  Popery  extend  to  India.'' 
JD^Conto  and  others  v.  Da  CoKta 
and  others.  Hyde's  Notes.  21st 
Nov.  1783.    Mor.  366. 


PORTS.— See  Ship,  12. 


^^^^^^^^%rf^^^^^^MV^^ki^^ 


POSSESSION. 


I.  Hindu  Law. 

1.  OeneraHyj  1. 

2.  OfGift.See  Gipt,  37   et 

seq. 

II.  In  thb  Courts  of  the   Ho- 
nourable Company,  2. 

m.  Op  Muhammadan  Gifts. — See 
Gift,  54  et  seq. 


I.  Hindu  Law. 


1.  Oenerally, 

1.  To  give  validity  to  an  agree- 
ment) possession  of  the  subject  is  not 
necessary.  Sreenarain  Mai  and  ano- 
ther V.  Bhya  Jha.  27th  July  1812. 
2  S.  D.  A.  Rep.  23.  —  Harington  &; 
Stuart. 


II.   In  the   Courts  of  the  Ho- 
nourable Company. 

2.  Certain  persons  came  forward 
offering  to  people  and  brin^  into  cul- 
tivation a  deserted  village,  if  a  lease 
were  granted  to  them  constituting 
them  ^a^€^of  the  village  on  the  con- 
ditions thev  had  offered.  This  was 
done  by  tne  'Assistant  Collector  in 
the  absence  of  the  Collector.  There- 
upon other  claimants  came  forward, 
stating  that  the  village  was  theirs ;  on 
which  the  Collector  set  aside  the  first 
deed,  and  granted  the  second  claim- 
ants a  Koul  for  the  village,  having 
ascertained,  by  inquiry,  that  possession 
vested  in  them.  The  lessees  under 
the  first  deed  then  brought  an  action 
to  set  aside  this  arrangement,  claim- 
ing, not  the  village,  but  damages  for 
the  loss  of  its  profits ;  but  as  the  pos- 
session was  proved  to  have  always 
vested  in  the  second  claimants,  the 
Court  decreed  that  the  right  to  culti- 
vate the  lands  of  the  vifia^e  should 
vest  in  them,  so  long  as  the  just  re- 
venues of  Government  were  by  them 
defrayed  and  the  Abddi  or  popula- 
tion of  the  village  maintained,  but  no 
longer.  Rajah  Bhaee  and  another  v. 
HeeraHursinghandanother,  2d  Feb. 
1811.     1  Borr.  361.— Crow  &  Day. 

3.  A  claim  was  set  up  for  certain 
Wanfah  lands,  which  had  been  in 
the  possession  of  the  then  occupiers 
for  a  long  period,  on  the  ground  that 
they  had  been  held  bv  the  claimant's 
father  and  grandfather.  The  Court 
observed  that  no  proof  had  been  ad- 
duced that  the  lands  sued  for  were 
the  same  as  those  said  to  have  been 
held  by  the  claimant's  grandfather ; 
and  it  was  held,  under  the  circum- 
stances, that  it  was  not  a  case  which 
required  that  the  title  eained  by  long 
occupancy  should  be  disturbed,  even 
if  the  free  lands  had  been  proved  to 
have  formerly  belonged  to  the  claim- 
ant's family,  as  none  of  the  requisites 
laid  down  in  Sec.  6.  of  Reg.  III.  of 
1814^  were  to  be  found  in  the  case. 
Mt.  Koondun  Buhoor  v.  Sher  Khan 


Rescinded  by  Beg.  I.  of  1827. 
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JBkaee  Kkan  and  others,    2d  July 
1822.    2  Borr.  337.— Romer. 

4.  Where  two  parties  claimed  cer^ 
taio  Inadm  lands,  the  Court  were  of 
opinion  that,  with  respect  to  the  8a^ 
nadf  or  grant  o£  Inadm,  no  sort  of 
evidence  nad  been  adduced  on  either 
side  to  prove  their  descent  from  the 
original  Inadmddrs.   •!%  was,  how- 
ever, conceived  that  the  evidence  of 
the  witness  on  which  alone   one  of 
the  parties  coula  be  said  to  rest  was 
false  and  wholly  unworthy  of  credit; 
and  under  the  plea  of  uninterrupted 
possession  on  tne  part  of  the  other 
party  for  a  period    of  upwards  of 
twenty  years  a  decree  was  given  in 
his  favour.    Jtoo  Baee  Bhianoo  v. 
Sukharam  Buchajee  Bkanoo,     7th 
Dec.  1822.  2Borr.409.— Bamai^l. 

5.  Possession  of  a  house  by  a  pur- 
chaser gives  him  a  preferable  claim 
to  a  prior  mortgi^ee  who  has  never 
been  in  possession.  Mahomed  Khan 
V.  Keerojee.  Nov.  1835.  Sel.  Rep. 
165.— Pyne,  Greenhill,  &  Le  Gey  t. 


POSTPONEMENT    OF  SALE. 
— See  Rbgulation,  5 ;  Salb,  45. 


POSTPONEMENT  OF  TRIAL. 

— See  Practice,  35  et  seq. 


POTT  A.—  SeeLEASB,  4etgeq.;  24 

et  seq. 


POWER  OF  ATTORNEY. 


I.  In  the  Supbbmb  Courts,  1. 

II.  In  the  Courts  of  the  Honour- 

able Company,  2. 


I.  In  the  Supreme  Courts. 

1.  Semble,  An  executor  giving  a 
power  of  attorney  to  his  co-exeoator 
to  enable  him  to  act  for  him,  is  liable 
for  moneys  received  by  means  of  the 


power,  under  an  order  directing  soch 
moneys  to  be  paid  to  the  two  execu- 
tors. Amachellum  v.  Venkoo  and 
others.  25th  Sept.  1815.  2  Str.Sia 

II.  In  the  Courts  of  the  Honour- 
able Company. 

2.  A  power  of  attorney  granted  by 
an  absentee  (a  Frenchman,  resident 
at  Chandemagore,  who  was  ship- 
wrecked near  the  island  of  San^ofi 
and  had  not  since  been  heard  of,  j  to 
sue  for  money  due  to  him,  was  de- 
clared to  be  in  force  (as  provided  by 
the  French  law  in  such  cases)  until  it 
should  be  revoked,  or  the  death  of  the 
absentee  should  be  established  by 
dear  and  positive  proof,  or,  in  con- 
sequence of  the  presumption  arisiBg 
from  his  absence,  his  heirs  should 
have  obtained  an  order  to  put  them 
in  possession  of  his  estate,  according 
to  the  provisions  of  the  French  law. 
Peren  v.  Richemont.  12di  Jan. 
1806.  1  S.  D.  A.  Rep.  122.-H8. 
rin^ton  &  Fombelle. 

o.  Pendingan  appeal,  from  a  de- 
cision in  the  Provincial  Court,  by  A 
and  B,  as  attorneys  of  C,  C  died, 
but  the  Court  allowed  J.  and  i?  to 
defend  the  appeal  under  a  general 
power  of  attorney,  executed  by  the 
son  and  next  heir  of  C.  Ood^f 
Chund  Chatootjea  v.  Palmer  and 
Co.  14th  Feb.  1820.  3  8.  D.  A. 
Rep.  14.— Fendall  &  Goad. 

4.  A  Muhhtdr  ndmehj  or  power 
of  attorney,  accepted  by  a  creditor 
from  his  debtor  ior  the  collection  of 
outstanding  debts  to  a  certain  amount, 
was  held  to  be  a  complete  acquit- 
tance for  that  amount  of  his  claims 
Bjgainst  the  debtor;  but  of  such  as- 
signed debts,  some  privately  collected 
by  the  debtor  were  decreed  to  the 
creditor.  Brijbhooktm  v.  Lola.  8th 
May  1823.  2  Borr.  487.— Romer, 
Sutherland,  &  Ironside. 

5.  The  recital  of  a  power  of  atto^ 
ney  in  a  will,  affectine  to  transmit 
the  authority  conferred  by  it,  is  not 
sufficient  evidence  of  the  contents  of 
such  an  instrument,  in  the  absence  of 
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proof  of  its  loss  or  destmction.  Bo- 
manjee  Muncherjee  Y.Syud  Hoos- 
sain  AbdooUah.  7th  Dec  1837.  1 
Moore  Ind.  App*  494. 


^AMAtfMW^VMV 


PRACTICE. 


I.  In  the  Judicial  Committee  of 

THE  Pbivt  Council. 

1.  Oenerally^l. 

2.  What  Lam  administered  be- 

tween  Parties^  8. 

II.  In  the  Supbeme  Courts. 

1.  OeneraJlff,d» 

2.  WhatLare  administered  he- 

tween  Pa7'ties,l4. 
8.  Common  Law^  23. 
^a^  Process,23. 
M  NonPros.26. 
c)  Particulars  of  Demand. 
30. 

(d)  Proceedings  to  Trial,  32. 
(«2  PostponementofTrialJd5. 
(j)  Judgment  as  in  case  of  a 

Nonsuit y  40. 
M  Right  to  Begin,  50. 
Ch)  Ex-^rle  Mule,61. 
ji)  Verdict,  68. 

Q)  Assessment  ^Damages  jSd. 

IK)  Nonsuit,  m. 

ll)  Judgment,  62. 

{m)  Stay  of  Proceedings,  70. 

(»)  Rules  and  Orders,  72. 

^0)  Rule  to  Compute,78. 

Rule  to  Plead,  79. 
[q)  Time  for  Pleading,  80. 
\r)  Adding  8imiliter,82. 
W  Counsel,  8i. 
t)  Pauper,  Action  by,  87. 
:  tt^  Proclamation,  90. 
\v)  Prohibition,  93. 
w)  Record,d4. 
[x)  Special  Cases,  96. 

f)  Appeal-See  Appeal,48 
etseq, 

(z)  Arrest.— See  AnitEsr, pas- 
Sim. 

(aa)  Amendment.-^SeeAMBVTy- 
MENT,  passim. 

(bb)  Affidavit.  —  See  Affida- 
vit, passim. 
Vol.  I. 


(cc)  Arbitration.  — See  AftBi- 

TBATioN,  passim, 
(dd)  Attachment.   —  See  At- 

TACBMENT,  paSSVm. 

(ec)  BaiL — See'RML, passim. 
(Jf)Baiibond.^  See   Bail, 

passim, 
(gg)  Bankruptcy.^See  Bank- 

Bui>T,  passim.  •< 
(AA)  Costs. — See  Cowt%,  passim. 
(w)  Damages.-^See  Damages, 

passim. 
(AA)  Deposit,  in  lieu  ofBail.^ 

See  Bail,  1  et  sea. 
(0)  Execution.  —  See  Execu- 
tion, passim, 
(mm)  Judgment.  —  See  Execu- 
tion, passim, 
(nn)^  New  Trial.  —  See    New 

Trial,  passim, 
(po)  Mortgagc^SeeTAouTQAGn, 

52  etseq. 
(pp)  Noticeof  Action.— See  Ac- 

tion,  6. 
(qq)  Parties  to  Action.      See 

Action,  7  etseq. 
(rr)  Production  of  Papers.  See 
Evidence,  65  et  seq.,  115 
et  seq, 
(ss)  Remotxd  of  Causes.     See 

Certiorari,  passim. 
(«)  Scire  Facias.     See  Scire 

Facias,  passim, 
(uu)  Security  for  Costs.     See 

Costs,  27  et  seq. 
4.  Equity,  W. 
[a)  Oeneral,y7. 
%^  Who  may  sue,  101 . 
^c)  Pauper,  suits  by,  106. 
Parties  to  Suits,  109. 
e)  Bia,n5. 

Subpoena,  117. 
[a)  Appearance,12l. 
(h)  Ansn>er,12i. 
(i)  Exceptions,  135. 
(j)  Dismissal  of  BiU,  144. 
(A)  Replication,  ISO. 
(0  Publication,  153. 
(m)  Setting  down  Cause,  154. 
;n1  Right  to  Begin,  leO. 
0)  Decree,  161. 

;  Reference,  1(33. 
jj)  Accounting  before  the  Mas- 
ter, 166. 
2K 
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r)  Receiver f  168. 
^sS  Master*8  Report^  169. 
^t)  Re-hearing  Cause,  170. 
^u)  Injunction,  172. 
[vj  Interrogatories,  182. 
(m)  Motions,  191. 
(x\  Exhibit,  195. 
{v)  Petition,  196. 
(S)  Affidavit,-^8eeAvTiJ}kyiT, 

passim, 
(ad)  Am^idment. — SSee  Amend- 

MBNTy  3  e^  «^. 
(hV)  Costs.    See  CoBTs,  passim, 
(cc)  Process  of  Contempt. — See 

Contempt,  passim, 
(dd)  Pro  Confesso.    See  supra, 
Motions. 

5.  Ecclesiasticcd  and  Admiral- 

ty,  198. 

6.  Judged  Chambers,^Xfl . 

III.  In  the  Courts  of  the  Ho- 
nourable Company. 

1.  General,  fXId. 

2.  What  Law  administered  be- 

tween Parties,  234. 
8.  Institution  Fee,  245. 

4.  Parties  to  Suit,  24;7. 

5.  2%trd  Par/y,  251. 

6.  Paupers,  256  a. 

7.  Reservation  of  Right,2S7. 

8.  Reversed  of  becree,  263. 

9.  ^mm,269. 

10.  Powers  of  Jvdges,^^. 

11.  Remanding  Cases,  293  a. 

12.  Interpreter,^^. 

13.  ^fl^parte  (7att«e«,  302. 

14.  Decision  by  Oath,  d05. 

15.  Withdrawal  of  Suit,  d(y7. 

16.  Jn  Actions.    /See  Action^IO 

ef«e^. 

17.  J«  Mortgages.  —  iSfee  Mort- 

QAOEs,  132, 133. 

18.  Jn    Criminal  Trials,      See 

Criminal  Law,  582  et  seq. 


I.  In  the  Judicial  Committee  of 
THE  Privy  Council. 


*  1.  Generally. 

1.  The  Judicial  Committee  will 
not  send  back  a  case  to  a  Court  below 
for  further  investigation  on  the  ground 


that  further  evidence  might  now  be 
produced  before  it,  when  the  partr 
has  opportunities  of  bringing  forward 
that  evidence  below  of  which  he  has 
not  availed  himself.  Raja  Row  Ven- 
cata  Niladry  Row  Y.Enoogoonty 
Sooriah  ana  another.  11th  Feb. 
1834.    2Knapp,259. 

2.  When  a  Court  below  has  de- 
cided upon  a  case  depending  upon 

Juestions  of  fact  alone,  the  Judmial 
lommittee  will  not  advise  a  reversal 
of  their  judgment,  unless  there  appear 
some  clear  distinct  point  in  which 
they  are  wrong,  although  doubts  maj 
be  entertained  as  to  its  correctness. 
Baboo  Ulruch  Sing  v.  Beny  Persad. 
11th  Feb.  1834.    2Knapp,265. 

3.  The  right  of  a  party  to  institute 
a  suit  as  heir  of  the  original  grantee 
not  having  been  disputed  in  theCouits 
below,  cannot  be  questioned  before  the 
Judicial  Committee  of  the  Privy 
Council.  MiUs  v.  Modee  Pestat^ee 
Khoorshedjee.  26th  June  1838.  2 
Moore  Ind.  App.  37. 

4.  In  reviewing  proceedings  of 
the  Native  Courts  in  India,  where 
the  Hindu  or  Mnhammadan  law  is 
the  rule,  and  the  form  of  pleadii^ 
wholly  different  from  that  in  use 
in  Courts  where  the  law  of  England 
prevails,  the  Judicial  Committee  will 
look  to  the  essential  justice  of  the 
case,  without  considering  whether 
matters  of  form  have  been  strictly 
attended  to.  Ghirdharee  Sing  v. 
Koolahul  Sing  and  others*  8th  Dec 
1840.    2  Moore  Ind.  App.  S44. 

6.  Where,  by  the  custom  in  India, 
the  respondent  (being  a  Hindu  wo- 
man of  rank)  could  not  be  penBonaUy 
served  with  an  order  of  revivor,  the 
Judicial  Committee  allowed  service 
to  be  substituted  on  her  l^ifron,  or 
chief  servant  '  Clarh  y. Baboo  Roup-- 
laul  MuUich.  lltii  Dec.  1840.  3 
Mopre,  252. 

6.  Semble,  Where  a  matter  has 
been  referred  by  Her  Majesty  to  the 
Judicial  Committee  which  is  not 
strictly  an  appealable  grievance,  their 
Lordsnips  may,  under  the  reservations 
contained  in  tiie  3d  and  4th  Will  IV. 
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c  41y  advise  Her  Majesty  to  grant  the 
petitioner  leave  to  appeal.  Morgan 
T.  Leach.  3d  Dec.  1841.  3  Moore, 
368. 

7.  There  being  two  sets  of  appel- 
lantSy  haying  separate  interests  and 
adverse  claims  against  each  other,  as 
well  as  against  the  respondents,  the 
Judicial  Committee  oi  the  Privy 
Council  permitted  two  counsel  to  be 
heard  for  each  set  of  appellants.  Je- 
wajee  and  others  v.  Trimbukjee  and 
another.  12th  Dec.  1842.  3  Moore 
Ind.  App.  138. 

7  a.  The  Judicial  Committee  will 
not  entertain  a  technical  objection 
which  was  not  taken  in  the  Court 
below,  where  it  might  have  been  re- 
moved. Dhurm  Das  Pandey  and 
others  V.  Mt.  Shama  Soondri  Dibiah. 
8th  Dec.  1843.  3  Moore  Ind.  App. 
229. 

7  h.  The  Judicial  Committee  of 
the  Privy  Council  will  not  encourage 
a  mere  objection  of  form  that  does 
not  affect  the  substantial  merits  of 
the  case.  The  Mohuddims  ofKun- 
kunwudy  v.  The  Enamdar  Brahmins 
of  Soorval  14th  June  1845.  3 
Moore  Ind.  App.  383* 

2.  WTuU  Law  administered  between 

Parties. 

8.  Natives  of  Mithila  who  had 
migrated  to  Bengal,  but  had  retained 
the  religious  observances  of  their 
native  district,  were  held  to  be  enti- 
tled to  the  benefit  of  the  Mithila  law. 
JtfUcheputty  Dutt  Jha  and  others  v. 
Majunder  Narain  Roe  and  another. 
12th  Feb.  1831.  2  Moore  Ind. 
App.  132. 

8  a.  The  Judicial  Committee  are 
bound  to  take  notice  of  the  law  of 
the  countiT  from  which  the  appeal 
comes,  and  to  decide  according  to  it, 
althojigh  it  has  not  been  noticed  in 
the  Court  below.  Sumboochunder 
Chowdry  v.  Naraini  IHbeh  and  an- 
other.   6th  Feb.  1835.    3Knapp,66. 

8  b.  When,  therefore,  a  Court  be- 
low had  decided  upon  die  ground  of 
evidence  of  which  they  had  cognizance 
in  another  suit,  but  which  was  not 


legally  before  them  in  the  suit  in 
question,  their  decree  was  supported 
on  the  ground  that  the  appellant,  who 
was  the  plaintiff  before  them,  had, 
according  to  the  law  of  the  country, 
no  right  to  sue.     lb, 

8  c.  Where  a  Bengali  family  had 
migrated  to  Mithila  at  a  remote  pe- 
riod, and  had  adopted  the  laws  and 
customs  of  that  country,  the  Mithila 
law  was  held  to  pievail.  Rany 
Pudmavati  v.  Baboo  Doolar  Sing 
and  others.  30th  June  1847.  MS. 
Notes  of  P.  C.  Cases. 

8  (2.  A  family  of  Sudgop  Brahmans 
who  had,  many  years  previously  to 
the  institution  of  a  suit,  migrated  to 
Midnapore,  were,  upon  proof  that 
they  had  retained  their  laws  and  reli- 
gious observances,  held  to  be  enti- 
tled to  the  Bengal  laws.  Rany  Sri' 
muty  Dibeah  v.  Rany  Koond  Luta 
and  others.  Dec.  1847.  MS.  Notes 
of  P.  C.  Cases. 

8  e.  Where  a  question  was  raised 
as  to  what  law  should  prevail  be- 
tween parties  appealing,  it  was  held, 
by  the  Judicial  Committee  of  the 
Privy  Council,  that  as  the  question 
was  not  raised  in  the  first  suit  be- 
tween the  parties  it  could  not  be 
honestly  started  subsequentiy.     lb. 


^MM^IWWktf^M^^^AtfNAAM^ 


II.  In  thb  Supreme  Courts. 


1.  Generally. 

9.  Dictum  of  Anstruther,  C.  J. 
Although  the  rights  of  the  represen- 
tatives of  Hindus  are  to  be  deter- 
mined according  to  the  Hindd  law, 
as  well  as  who  are  the  representatives, 
yet  the  forms  of  pleading,  when  those 
representatives  are  ascertained,  must 
be,  in  this  Court,  according  to  English 
law*  Lhyd  v.  Hurropriah  Dabee. 
18th  Nov.  1799.    Sm.  R.11. 

10.  An  application  for  a  Commis- 
sion of  Lunacy  ought  to  be  '^  in  Lu- 
nacv,''  and  not  entitled  on  either  sYde 
of  the  Court.  In  the  matter  of  Ud- 
ditnarain  Sein.  19th  March  1840. 
1  Fulton,  378. 
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11.  The  Supreme  Court  takes  ju- 
dicial notice  oi  the  ReeiilationB  of  the 
Bengal  Governmenty  but  not  of  tlie 

Sractice  or  modes  of  procedure  of  the 
fofussil  Courts.  Woodubchunder 
MuUick  y.  Braddon.  15th  Jan. 
1844.     1  Fulton,  402. 

12.  The  sale  of  property  by  a  Mo- 
fussil  Court  must  b^  treated  in  the 
same  way  as  a  sale  of  property  by  a 
foreign  Court •vyould  be.     lb, 

13.  Motions  for  officers  of  the 
Court  to  attend  with  papers  are  to 
be  made  on  the  side  on  which  the 
officer  is  who  is  required  to  attend. 
Anon.  2d  April  1844.  1  Fulton, 
450. 

2.  WJuU  Law  administered  between 

Parties. 

14.  The  question  whether  a  will 
has  been  properly  executed  by  a 
Muhammaaan  testator  must  be  tried 
by  the  Englbh,  and  not  the  Muham- 
madan  law  of  eyidence.  Syed  Ally 
y.  S^d  KuUee  MuUa  Khan.  19th 
Jan.  1«13.    2  Str.  180. 

15.  And  the  same  was  held  with 
regard  to  Hindu  testators.    lb. 

15  a.  An  Armenian  heir-at-law  is 
entitled  to  recoyer  on  his  title  by  the 
British  law.  Doe  dem.  Aratoon 
Oaspar  y.  Puddolochun  Doss.  9th 
Noy.  1815.  East's  Notes.   Case  36. 

16.  The  laws  of  Portugal  were 
administered  between  Portuguese  in 
the  case  of  succession  to  land.  Doe 
dem.  De  Silvevra  y.  Salvador  Ber- 
nardo Texeira.  Perry's  Notes.  Case 
1.    (Recorder's  Court.) 

17.  It  was  held  that  the  Portuguese 
laws  in  all  points  of  succession,  and 
of  all  personal  rights,  as  those  of  hus- 
band and  wife,  remain  in  full  force  as 
regards  the  Portuguese  in  Bombay, 
and  that  the  Portuguese  customs  had 
a  legal  commencement,  and  were 
yalid.     lb. 

18.  But  the  law  of  Portugal  can- 
nq{,  of  its  own  force,  operate  at  Bom- 
bay, and  the  Portuguese  are  subject 
to  the  law  of  England  alone,  with  the 
reseryation,  however,  of  certain  cus- 
toms,   lb. 


19.  In  an  action  of  assumpsit  by  a 
Muhammadan  plaintiff,  the  defendant 
(being  a  Britisn  subject)  is  entitled 
to  the  benefit  of  tne  British  law. 
Jhom  Khan  y.  Imlack*  Circa  1826. 
CI.  R.  1834.  20.    Mor.243. 

19  a.  Excepting,  in  the  case  of 
Hindds  and  Muhammadans,  there  is 
no  other  law  than  the  British  which 
can  affect  the  descent  of  lands  in 
Calcutta.  Jebb  y.  Lefeere*  CL  Ad. 
R.  1829.  56. 

20.  An  Armenian  widow  was  de- 
creed her  dower  out  of  lands  in  the 
Mofussil,  according  to  the  British 
law.  Emxn  y.  Emin.  Cited  in  Ste^ 
phen  y.  Hume.    1  Fulton,  227. 

21.  Quaere  J  As  to  the  law  hj 
which  lands  in  the  Mofussil,  and  he- 
longing  to  Armenians,  are  goyenied 
in  the  Supreme  Court?  Stephen, 
y.  Hume.  2d  Feb.  1835.  1  Fulton, 
224. 

21  a.  Semble,  The  Supreme  C^nrt 
will  administer  English  law  between 
Hindu  or  Muhammadan  parties  as 
between  British  subjects,  except  only 
in  cases  falling  within  the  specific 
exceptions  of  the  21st  Geo.  III.  c.  70. 
s.  18.  Soodasun  Sain  y.  Lockenauik 
MuUick.  4th  July  1839.  Mor. 
107. 

21  b.  The  succession  to  land  situate 
in  the  Mofussil,  and  belonging  to  a 
Jew,  an  inhabitant  of  Calcutta  at  the 
time  of  his  death,  will,  in  a  suit  in  the 
Supreme  Court,  be  regulated  by  the 
English  law.  Mudeah  y.  Musiettk. 
Feb.  1844.  1  Fulton,  420.  (Grant, 
J.,  dissent.) 

22.  Dictum  of  Peel,  C.  J.  A  Bri- 
tish subject  has  no  priyilege  in  this 
Court  to  haye  a  special  law  applied 
to  his  case.  The  same  law  applies^ 
and  the  law  of  descent  is  one  and  the 
same,  for  all  the  suitors  of  this  Court, 
except  Hindus  and  Muhammadans.^ 
lb. 


1  It  will  be  remarked  that  the  praetiee 
on  this  point  differs  from  that  adopted  hj 
the  Honourable  Company's  Courts.  TtoM 
case  may  be  considered  as  decisive. 
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3.  Common  Law. 

(a)  Process. 

23.  Where  particular  modes  of  pro- 
ceeding are  pointed  out  in  the  Charter 
they  are  to  he  followed ;  hut  in  eases 
where  no  process  is  pointed  out  the 
Court  ought  to  issue  such  as  the  cases 
require,  and  such  as  would  be  issued 
in  the  like  cases  in  England.  Rex 
V.  Warren  Hastings  and  others, 
Hyde's  Notes.  18th  Nov.  1775. 
Mor.  206. 

24.  The  parties  to  the  record,  both 
at  law  and  in  equity,  are  the  only 
parties  recognized  as  using  the  pro- 
cess of  the  Court.  Bissessur  Bon- 
nerjee  y.  Ramrutton  Roy.  18th 
Nov.  1839.    Mor.  189. 

(V)  Non  Pros. 

25.  If  a  sequestration  has  issued 
aeainst  some  of  several  defendants 
who  have  not  appeared,  the  rest  can- 
not nonpros,  the  plaintiff.  Ramconny 
Ohose   V.  Ramsunker  Hdldar  and 

others.    Hyde's  Notes.     21st  June 
1782.    Mor.  315. 

26.  A  plaintiff  cannot  be  non 
prossed  for  not  proceeding  until  two 
terms  after  notice  to  deliver  particu- 
lars. Soyd  AUy  Elian  v.  Baboo  Jug- 
gomauth.  2d  Term  1815.  CI.  R. 
1829.  233.  Chintamonee  Pyne  v. 
Ramtonoo  Boss.    lb. 

27.  Judgment  of  non  pros,  may 
be  signed  without  an  order  and  in 
vacation.  Rammohun  Jee  v.  Sook^ 
moye  Bossee.  4th  Term  1823.  CI. 
R.  1829.  233. 

28.  It  is  a  four  day  rule  that  plain- 
tiff do  deliver  particmars  or  judgment 
of  non  pros,  be  entered.  Shaih 
Kohur  V.  Rohomut  Serungund.  10th 
Dec.  1824.    CI.  R.  1829.  233. 

29.  One  of  two  defendants  can- 
not non  pros,  a  plaintiff.  Kisno- 
mohun  Sain  v.  Ramcom^d  Nundy. 
Ist  Term  1825.    CI.  R.  1829.  233. 


(c)  Particulars  of  Bemand. 
30.  Not  giving  a  bill  of  particulars, 
according  to  the  exigency  of  a  Judge's 
order,  b  the  same  as  not  putting  in 


pleadings  under  the  63d  Rule.^  8yed 
Taffy  AUy  Khan  v.  Baboo  Jugger- 
ndut.  1st  March  1815.  East's  Notes. 
Case  17. 

31.  The  Court  has  no  power  to 
amend  the  particulars  of  demand  at 
the  trial.  Ramjanee  Khansumah  v. 
Graves.  13tB  July  1842.  1  Ful- 
ton, 21. 

(d)  Proceedingf^o  TriaL 

32.  On  the  last  day  for  setting 
down  causes  for  the  sitting,  they  are 
in  time  if  set  down  within  the  office 
hours,  whether  the  Court  shall  have 
risen  or  not.  Sail  y.  Mohan.  3d 
Feb.  1823.  Mor.  276.  CI.  R. 
1829.  216. 

33.  The  cause  must  be  two  days 
in  the  paper  previous  to  trial,  and  the 
day  is  to  be  reckoned,  although  the 
cause  be  not  entered  till  after  the 
rising  of  the  Court,  such  entry  being 
made  in  office  hours.  SaU  v.  Mo- 
han. 3d  Feb.  1823.  CI.  R.  1829. 
216.  Maha  Ranee  Comaree  v. 
Pranmchunder  Baboo.  12th  July 
1824.    CI.  R.  1829.  217. 

34.  Notice  of  trial  one  day  exclu- 
sive, another  inclusive,  given  on  the 
30th  of  June  for  the  6th  of  July  is 
sufficient.  Mackintosh  v.  Reed.  3d 
Term  1824.    CI.  R.  1829.  216. 


(e)  Postponement  of  Trial. 

35.  The  Court  will  not  allow  a 
motion  to  put  off  trial  before  the 
cause  is  set  down  on  the  board. 
Anon.    Barwell's  Notes,  86. 

36.  Trial  was  postponed  on  affida- 
vits that  the  plaintiff  could  not  pro- 
cure the  attendance  of  a  material  wit- 
ness. Rohman  Khan  v.  Mudder- 
mohun  Roy.    CI.  Ad.  R.  1829.  47. 

37.  A  rule  nisi  was  granted  to 
shew  cause  why  a  trial  should  not  be 
postponed  on  the  ground  that  onlv  six 
days'  notice  of  trial  had  been  given, 
as  in  a  town  cause,  whereas  the  defen- 
dant was  resident  at  Banleah,  more 

>  See  2  Sm.  &  By.  89.  B.  3 
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than  ten  miles  from  Calcutta.^    HiU 
v.  Agnew.    1842.    1  Fulton,  14. 

38.  A  rule  was  made  absolute  for 
postponing  a  trial  upon  an  affidavit 
which  stated  that  one  witness  (naming 
him)  was  in  England  and  another  at 
Cawnpore.  Coleman  v.  TeiL  1842. 
1  Fulton,  25. 

39.  Where  a  rule  fiin  had  been 
obtained  for  the  postponement  of  trial, 
on  an  affidavit  that  several  material 
witnesses  could  not  be  found  to  be 
served  with  their  subpoenas,  mention- 
ing their  number  but  not  their  names, 
it  was  held  to  be  necessary  to  amend 
the  affidavit  by  inserting  the  names 
of  the  witnesses,  and  the  rule  was  en- 
larged till  the  next  day,  to  give  the 
defendants  time  for  so  doing.  Nittor 
nund  Shaw  v.  Eatt-India  Compant/, 
14th  July  1842.    1  Fulton,  26. 


(/)  Judgment  as  in  case  of  a  Non- 
suit 

40.  A  motion  for  judgment  as  in 
case  of  a  nonsuit  will  be  granted  for 
not  going  on  to  trial  withm  one  term 
after  issue  joined,  instead  of  the  car- 
rying down  the  record  for  trial  by  pro- 
viso. Impey,  C.  J.,  observed  that  it 
was  not  intended  to  be  exceedingly 
strict  in  observing  this  rule,  but  to 
use  it  to  compel  the  plaintiff  to  speed 
the  cause,  monohur  Mucherjee  v. 
TiUuckram  Puckerasstf.  Hyde's 
Notes.  16th  Jan.  1778.  Sm.  R. 
250.    Mor.261. 

42.  Going  on  to  trial  being  once 
delayed,  on  the  motion  of  the  defen- 
dant, beyond  the  first  term  after  issue 
joined,  the  defendant  can  never  after- 
wards resort  to  the  rule  to  obtain 
judgment  as  in  case  of  a  nonsuit,  but 
must  stay  till  three  terms  are  past, 
without  any  proceedings.  Anupe 
and  another  v.  Itadakissen  and  ano- 
ther.  Hyde's  Notes.  18th  Nov. 
1778.    8m.  R.  251. 


'  Thifi  rule  was  made  absolute  by  consent 
Sed  qtuBre,  Whether  it  could  have  been 
made  so  otheingrise,  the  defendant  haying 
employed  an  attorney  resident  in  Calcutta  P 
Vide  2  Sm.  &  Ry.  88. 


43.  Motion  for  a  rule  nisi  for  judg- 
ment as  in  the  case  of  a  nonsuit, 
where  the  plaintiff  has  lain  by  for  a 
whole  year,  will  not  do  without  no- 
tice. Sheriff  V.  Hickey.  13th  Nov. 
1800.    Sm.  R.  251. 

43  a.  But  it  was  afterwards  hdd 
that  a  rule  nm  would  in  future  be 
considered  as  notice.  Soopchund 
Bhackett  v.  BannamuU*  4tn  Tenn 
1824.  Sm.  R.  251.  CL  R.  1829. 
236. 

44.  After  a  rule  for  judgment  as 
in  case  of  a  nonsuit  dischanred  on  a 
peremptory  undertaking  of  the  plain- 
tiff to  try  by  a  certain  time,  if  he  do 
not  enter  his  cause  for  trial  before 
such  time,  the  defendant  may  move 
for  judgment  as  in  case  of  a  nonsuit, 
in  the  first  instance,  without  giving 
previous  notice  of  such  motion.  Ckem 
V.  Tucker.  4di  June  1816.  East's 
Notes.    Case  55.  CI.  R.  1829.  235. 

47.  Judgment  as  in  case  of  non- 
suit may  be  entered  up  in  a  peremp- 
tory undertaking  for  trial,  notwitn- 
standing  the  plaintiff  has  set  down 
die  cause  in  sufficient  time,  should  he 
neglect  to  give  notice  of  trial.  Meveiy 
Y.Zdmond.  lOdi  Jan.  1831.  CLR. 
1834.32. 

48.  Judgment  as  in  case  of  nonsuit 
will  be  given  if  the  plaintiff  do  not 
appear  when  the  cause  is  called  on, 
aitnough  the  cause  was  a  remanet. 
Joychunder  Day  v.  Seboo  Ohase, 
14Ui  March  1831.    CI.  R,  1834.  34. 


(ff)  Right  to  Begin. 
50.  Where  contempt  is  admitted, 
if  affidavits  in  mitigation  be  put  in 
the  counsel  for  the  defence  begins; 
if  no  affidavits  be  put  in,  the  counsel 
for  the  prosecution  begins.  In  nei- 
ther case  is  there  a  rep^T-  3r%«  Q^een 
V.  Rajah  Rajnarain  Roy.  17th 
Jan.  1840.    1  Fulton,  372. 


(h)  Ew-parte  Rule. 

51.  In  all  cases  under  the  88th 

Plea  Rule  an  order  nisi  is  necessary 

before  an  ex-parte  rule  can  be  set 

aside,  and  an  affidavit  of  merits  is 
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required,  in  addition  to  payment  of 
costs  and  usual  terms.  Mamnaut 
Tagore  v.  Krishnapersaud  Tagore. 
9th  Nov.  1799.  Sm.R.12.  Jameat 
Khan  Y.MamduloU  Aush  and  ano* 
ther.  4th  Term  1824.  Sm.  R.  12. 
62.  If  an  ex-parte  rule  be  taken 
out  for  want  of  a  plea^  but  the  cause 
be  not  set  down  for  trial  in  that  term, 
a  new  rule  to  plead  must  be  served 
on  the  defendant  before  the  cause  can 
be  set  down  in  a  subseouent  term.^ 
Arthur  v.  Clarhe.  11th  Nov.  1833. 
Ci.  R.  1834. 147. 

53.  The  same  point  was  decided  in 
Neranjun  Sing  v.Bisiumber  MuL 
lick  and  others,    Tb. 

54.  It  was  afterwards  decided  that 
the  foregoing  cases  did  not  apply  to 
ex^parte  rules  taken  out  on  the  last 
day  of  term,  when  the  plaintiff  could 
not  try  at  the  sittings  next  after; 
though  the  Court  recognized  the  au- 
thority of  the  previous  cases  so  far  as 
that  an  ea>parte  rule  ought  to  be 
acted  upon  m  the  same  term  or  the 
ensuine  sittings,  if  possible;  or,  if  not 
then,  that  a  new  rme  to  plead  should 
be  obtained.  Unnoodapersattd  Son- 
nerjee  v.  Moopnarain  Moldar,  16th 
March  1836.  Mor.  280.  Barwell's 
Notes,  105. 

55.  The  rule  to  plead  had  issued 
on  the  22d,  and  been  served  on  the 
2dd,  and  the  ea>parte  rule  obtained 
on  the  25th  of  Oct.  1835.  The  cause 
was  set  down  for  trial  on  the  15th 
and  tried  on  the  18th  of  March  1836, 
and  on  the  4th  of  April  execution 
issued,  and  on  the  lOth  the  defen- 
dant's lands  were  seized.  Held,  that 
as  there  had  been  great  laches  on  the 
part  of  the  defendant  in  not  coming 
in  to  set  aside  the  eohparte  rule,  ana 
waiting  for  judgment,  and  also  as  he 


had  no  affidavit  of  merits,  a  rule  nisi 
should  be  made  absolute  on  payment 
of  costs  by  the  defendant,  he  pleading 
forthwith  issueably,  taking  snort  no- 
tice of  trial,  and  giving  judgment  of 
the  term.  Surroopchunder  Sircar 
Chowdry  v.  Sumboochunder  Sing. 
27th  June  1836.  Harwell's  Notes, 
106. 

56.  In  actions  ex  parte  under  the 
Charter,  for  want  o^appearance,  the 
new  rules  do  not  apply,  and  every 
thing  that  is  necessary  to  make  out 
the  case  must  be  proved  by  the  plain- 
tiff. The  defendant  in  ex-parte  ac- 
tions cannot  appear  either  in  person 
or  by  .counsel,  as  he  is  in  contempt. 
Macnaghten  v.  Tandy,  24th  Oct. 
1838.    Mor.  288. 

57.  Semble,  Where  a  party  is  in 
contempt  for  want  of  appearance,  and 
an  ex-parte  rule  obtained,  he  cannot 
come  in  for  the  purpose  of  reducing 
damages.  Sams  v.  Same,  24th  Oct. 
1838.    Barwell's  Notes,  9. 


1  This  was  held  on  znotioii  to  set  aside 
the  ex-parte  rule  for  irregularity.  Several 
objections  were  taken,  but  the  Court  stopped 
the  counsel  for  the  defendant,  considering 
this  sufficient — Clarke.  Now,  by  the  new 
rules  the  defendant,  after  appearance,  neg- 
lecting to  file  his  plea,  or  suosequent  neces- 
sary pleadings,  wiuin  the  proper  time,  the 
plaintiff  may  sign  judgment  m  default — 
2  Sm.&Ry.  52.K.  19. 


(t)  Verdict, 

58.  On  the  trial  of  an  issue  on  the 
equity  side  of  this  Court,  a  special 
verdict  may  he  found.  Oooroochum 
Doss  and  others  v.  Oohichmoney  DoS" 
see.  20th  March  1843.  1  Fulton,  171. 

(j)  Assessment  of  Damages^ 

59.  Noticewas  served  on  adefendant 
for  an  assessment  of  damages,  and  a 
suhsequent'conditional  orderwas  made 
allowing  him  to  come  in  and  defend. 
If  the  condition  be  not  performed  in 
such  case  the  original  notice  revives, 
and  damages  may  be  assessed.  Oour^ 
dross  Mistry  v.  Hemtt  and  another, 
23d  July  1842.     1  Fulton,  18. 


^  By  a  draft  Act,  intituled  "An  Act  for 
the  Improvement  of  the  Administration  of 
Justice  in  the  Supreme  Court  of  Judicature 
at  FortWilliam  in  Bengal," (read  in  Council, 
for  the  first  time,  on  the  13th  March  1847) 
power  is  proposed  to  be  given  to  the  Su- 
preme Court,  on  its  equity  side,  to  assess 
damages  on  bills  for  the  specific  perfor- 
mance  of  an  agreement 
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(k)  Nontuit. 

60.  An  action  on  the  case  set  down 
for  trial  ex  parte.  There- was  a  se- 
questration. The  plaintiff  not  being 
able  to  support  the  case,  there  was  a 
nonsuit ;  and  Impey,  C.  J.,  consider- 
ing how  the  attachment  should  be  got 
rid  of,  said,  "  It  ought  to  be  by  an 
order  of  the  Sheriff,  m  open  Court, 
which  should  now  be  entered  hj  the 
Prothonotary,  and  taken  notice  of  by 
the  Sheriff."  Birdy  Khanmy.Oun- 
garam  Paul.  Hyde's  Notes.  26th 
Nov.  1778.    Sm.  R.  251. 

61.  On  a  nonsuit  the  proper  way 
to  obtain  the  defendant's  discharge 
out  of  custody  is  to  apply  to  a  Judge 
at  Chambers,  on  a  certificate  of  ^e 
nonsuit,  for  an  order  on  the  Sheriff  to 
discharge  the  defendant.  Ramsun- 
derBateY.SobaramNaskar,  Hyde's 
Notes.  16th  July  1779.  8m.  R. 
251. 


(/)  Judgment 

62.  It  was  held  doubtful  whether 
the  judgment  of  a  Provincial  Court 
is  a  record,  and  how  far  the  plaint 
ought  to  set  forth  the  authonty  of 
the  Court ;  also,  whether  evidence  is 
admissible  that  the  judgment  is  er- 
roneous.^ Mirza  Jeled  v.  Oora- 
chund  Dutt.  Hyde's  Notes.  9th 
Feb.  1778.    Mor.231. 

64.  On  an  ex-parte  judgment,  re- 
gularly obtained,  the  defendant  moved 
to  set  it  aside,  on  affidavits  of  diree 
persons  that  they  had  been  informed 
by  the  defendant,  and  believed,  that 
he  did  not  owe  any  thing  to  the  plain- 
tiff. The  whole  of  the  facts  were  de- 
nied by  the  plaintiff  on  all  the  points 
of  the  defendant's  affidavit.  The 
Court  being  desirous  of  letting  in 
the  defendant,  to  try  if  it  could  not 
be  done  without  injury  to  the  plain- 


'  There  was  a  preyious  case  of  Puncka' 
nund  Ghose  ▼.  Ki9sen  Mungul  and  others. 
1 1th  Nov.  1776,  where  an  action  was  brought 
on  a  decree  of  a  Zillah  Court ;  but  it  was 
asmmpsit.  These  iudgments  are  now  al- 
ways declared  on  in  asmmpsit  as  foreign 
iudgments  would  be  in  Westminster  Hall.— 
Mor. 


tiff,  made  the  rule  absolute  on  pay- 
ment of  costs  as  between  attorney  and 
client,  the  defendant  undertaking  to 
give  judgment  of  the  term.  Colfyper- 
saud  Mookeriee  v.  JRarnkitiore  Mn- 
kopadhia,  8d  Term  1823.  a  B. 
1829.  215. 

65.  IffionoMumpn^  be  pleaded  to 
a  bill  of  exchange,  a  motion  most  be 
made  before  judgment  can  be  signed 

by  defendant     v.  Trcwer. 

26th  Oct  1837.    1  Fulton,  13. 

66.  Motion  to  enter  up  judgment, 
nunc  pro  tunc,  the  defendant  miTinff 
died,  was  refused.  The  Court  intimated 
that  they  would  only  use  their  discre- 
tion where  the  delay  had  been  occa- 
sioned by  the  Court.  Anon.  18th 
June  1838.    Barwell's  Notes,  4 

67.  A  plea  concluding  with  a  yen- 
fication,  and  not  being  signed  by 
counsel,  is  a  nullity,  and  the  plaintiff 
may  sign  judgment  as  for  want  of  a 
plea.  Sandes  v.  Aga  KurbooUe  Ma- 
homed.    Slst  Oct  1838.    Mor.24i 

68.  If  a  plea  requiring  counsel's 
signature  be  irregularly  filed,  a  mo- 
tion must  be  made  before  judgment 
can  be  signed.  Anon.  20th  June 
1842.    1  Fulton,  14. 

69.  Under  Plea  Rule  25,'  if  a  de- 
fendant file  three  pleas,  haring 
obtained  leave  to  file  two,  judgment 
may  be  signed  by  default  Uwr- 
dross  Mixtry  v.  Mewitt  and  another. 
16th  July  1842.    1  Fulton,  17. 


(m)  Stay  of  Proceedings. 

70.  A  commission  for  the  exami- 
nation of  witnesses  operates  as  a  stay 
of  proceedings.  Mac  KeUar  v.  Wd- 
lace.  26th Jan.  1842.  1  Fulton,  142. 

71.  The  circumstance  of  an  appeal 
being  bond  fide  is  not  sufficient  to 
operate  as  a  stay  of  proceedings. 
Aemfrey  v.  Coicie.  6th  Mar.  184i 
1  Fulton,  446. 

(n)  Rules  and  Orders. 

72.  One  of  several  parties  against 
whom  a  rule  nisi  has  been  obtained 

2  See  2  Sm.  &  By.  54. 
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cannot  shew  cause  without  an  affida- 
vit that  all  the  parties  have  been 
served.  Palmer  v.  Brightman,  24th 
March  1828.    CI.  R.  1829.  33& 

73.  A  rule  nisi  may  be  made  abso- 
lute on  a  day  not  appropriated  to  liti- 
gated motions,  if  no  counsel  be  in- 
structed to  shew  cause.  M^Neight 
T.  Ramlochun  Sircar,  1  Feb.  1^1. 
CI.  R.  1834.  33. 

74.  On  a  motion  that  Company's 
paper,  deposited  in  lieu  of  special  bail, 
be  restored  to  the  defendant,  who  had 
obtained  judgment  in  the  action,  the 
practice  is  to  grant  a  rule  nisi  only. 
Hurbujjur  SvngKhettry  y.  Assanund 
Zokannah.  9th  July  1839.  Mor. 
296. 

75.  Upon  a  motion  for  payment 
to  the  SherifP  of  moneys  seized  in  the 
hands  of  a  third  party,  as  an  alleged 
debt  due  to  the  defendants,  the  rule 
nisi  ought  to  be  served  upon  the  de- 
fendants  and  upon  all  parties  interest- 
ed, such  as  the  assignee  of  an  insol- 
vent defendant  But  such  service 
being  omitted,  the  Court  will  not  dis- 
charge the  rule,  but  enlarge  it,  in 
order  to  give  an  opportunity  for  the 
service  upon  all  parties,  bwarka- 
nauth  MuUick  v.  Oonsalves  and 
others^  18th  July  1839.    Mor.  298. 

76.  No  common-law  motions  can 
be  heard,  even  by  the  fiill  Court  dur- 
ing the  sittings,  to  set  aside  an  order 
made  in  term  time.  Oourdross  Mis- 
try  V.  Hensiit  and  another.  16th 
July  1842.    1  Fulton,  17. 

77.  The  Court  may  review  an  or- 
der made  by  a  single  J  udge  in  Cham- 
bers. Sreemutty  Ranee  Murrosoon- 
dery  Dossee  v.  Cowar  Kistenauth 
Hay.  10th  April  1843.  1  Fulton,  205. 

(o)  Rule  to  Compute. 

78.  On  an  action  on  a  Bengali 
bond  it  was  held  that  it  was  not  a 
case  in  which  the  Prothonotary  could 
compute  the  principal  and  interest  due 
under  the  2l8t  Plea  Rule.^  Oaspar 
V.  Seal.  19th  July  1832.    Mor.  288. 


See  2  Sm.  &  By.  53. 


(p)  Rule  to  Plead. 

79.  A  new  rule  to  plead  is  not  ne- 
cessary after  a  demurrer  to  plead 
bas  been  allowed,  with  liberty  to 
amend.  Bryce  v.  Smith.  2d  Tei'm, 
1828.     CI.  R.  1829.  330. 


(q)  Tim£ for  Pleading. 

80.  When  the  defendant  appears 
after  the  return  of  the  summons,  the 
time  for  pleading  runs  from  the  day 
of  appearance  entered,  and  not  from 
the  return  of  the  writ,  although  the 
rule  to  plead  was  entered  before  the  re- 
turn or  the  writ*  Hedger  v.  Law. 
3d  Term  1828.    CI.  R.  1829. 331. 

81.  But  if  appearance  be  entered 
before  return  or  summons,  the  time 
runs  from  the  return  day.  Mackin- 
tosh V.  Moore.  26th  March  1826. 
CI.  Ad.  R.  1829.  50.  CI.  R.  1834. 20. 


(r)  Adding  Similiter. 

82  It  is  the  duty  of  the  complain- 
ant to  rejoin  for  the  defendant  if  the 
defendant  do  not  r^oin  in  two  days 
after  replication.  Purshoon  Loll  v. 
Byjoonauth  Sahoo.  19th  April  1821. 
CI.  R.  1829.  280. 

83.  After  a  rule  to  rejoin  has  been 
served  under  the  rule  of  the  Supreme 
Court,  the  plaintiff  cannot  adopt  the 
practice  of  the  Court  of  Queen's 
Bench,  and  add  a  similiter,  the  repli- 
cation ending  to  the  Court.  Warman 
V.  Wilson.  24th  March  1842.  1 
Fulton,  127. 

(s)  Counsel. 

84.  In  causes  of  action  of  a  certain 
value,  the  Court  will  require  that 
more  than  one  counsel  be  employed 
for  the  plaintiff.  T^ie  Eagt-India 
Company  v.  Harris.  Hyde's  Notes. 
2d  July  1782.  Mor.  267.  Crawford 
V.  Moore.  Hyde's  Notes.  14th 
Nov.  1775.    ift.note. 

84  a.  Only  one  counsel  can  be 
heard  at  the  trial  in  opposition  to  a 
nonsuit    Hurrymohun  JBhur  v.  Kis- 


t  See  Charter,  s.  15. 
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senmohun  Bysach.     7th  April  1832. 
CI.  R.  1834.  41, 

85.  The  Court  will  not  interfere  to 
prevent  the  master  from  taking  the 
accoont  in  a  cause  where  he  had  been 
previously  engaged  as  counsel.  Mut- 
ty  Chund  v.  Janohey  Doss,  9th 
March  1837.     Mor.286. 

86.  Junior  counsel  "may  be  heard 
on  all  points  of  law  raised  during  the 
trial,  but  not  on  those  raised  by  the 
pleadings.  Ramjannee  Khansumah 
y.  Graves.  15th  July  1842.  1  Ful- 
ton, 22. 


(t)  Pauper,  Action  by, 

87.  On  opposing  a  motion  to  make 
absolute  a  rule  to  shew  cause  why  the 
lessors  of  the  plaintiff  should  not  be 
dispaupered,  they  having  obtained 
leave  to  enter  up  judgment  for  part  of 
the  premises  laid  in  their  plaint ;  the 
Court  held,  that  this  did  not  amount 
to  a  possession  of  the  property,  and 
that  they  might  never  get  into  posses- 
sion of  the  part  of  the  premises  they 
had  the  writ  for,  and  the  rule  was  dis- 
charged with  costs.  Doe  dem.  Anun- 
do  Mam  v.  Ramdhone  Chuckerbutty. 
12th  July  1809.  Lewin's  Notes.  Sm. 
R.  83. 

88.  Defendants,  as  well  as  plaintiffs, 
may  be  admitted  on  the  pauper  esta- 
blishment, and  in  actions  in  form 
ex  delicto  as  well  as  in  those  ex  con- 
tractu. Mutah  Deen  v.  Runjeet 
Sing.  17th  Nov.  1840.  1  Fulton, 
386. 

89.  A  special  affidavit  of  circum- 
stances must  be  put  in  before  a  party 
will  be  put  upon  the  pauper  establish* 
ment  in  actions  of  assault.     lb. 


(w)  Proclamation. 

90.  On  a  motion  made,  A  was  pro- 
claimed, according  to  the  rule  of 
the  Court  for  proclamations  being 
made  three  successive  Mondays,  in- 
stead of  proclamations  in  the  Church, 
which  are  directed  in  the  statute,  in 
conformity  to  which  the  rule  of  the 
Supreme  Court  is  intended  to  be,  as 
nearly  as  the  circumstances  of  India 


will  admit.  Polk  v.  Dobmon  and 
another.  19th  March  1781.  Hyde's 
Notes.    Sm.  R.  128. 

91.  On  the  21st  March  1797,  the 
Court,  on  the  Flea  side,  gave  a  dsj 
by  proclamation  to  a  defendant  to  the 
27tii,  which  was  one  day  less  than 
usual,  in  order  that  the  plaintiff 
might  move  on  the  28th,  which  vonld 
be  the  last  day  of  term,  for  a  seoood 
day  to  be  given  till  the  first  day  of 
the  next  term.  In  no  other  cases  is 
less  than  a  full  week  given  by  the 
Court  Anon.  Chamb.  Notes.  Sm. 
R.  128. 

92.  Seven  days  are  usually  giTen 
to  a  defendant  between  one  Tpnocltr 
mation  and  another.  An  applicatioB 
for  five  days  was  refiised.  UamTuttm 
Roy  V.  Bissumber  Sein.  11th  Not. 
1843.    1  Fulton,  336. 


(v)  Prohibition. 

93.  The  Court  will  not  issoe  a 
prohibition  on  the  Plea  side,  to  re- 
strain proceedings  in  the  Admiralty 
side.  Murray  v.  JLangford.  Nov. 
1842.    1  Fulton,  95. 


(n?)  Record. 

94.  If  one  of  the  Judges  of  the 
Supreme  Court  be  a  party  on  the 
record,  the  record  specially  sets  forth 
that  the  plea  was  nolden  before  his 
companions  alone.  Sir  R.  Chamben 
V.  Huzzooree  MuU.  Hyde's  Not«. 
7th  July  1781.    Mor.  266. 

95.  In  an  action  on  a  bill  of  ex- 
change, the  Court,  at  the  trial,  refiised 
to  allow  the  record  to  be  amended,  the 
bill  being  described  in  the  plaint  as 
payable  at  three  months  instead  oi 
four  months.  Da  Costa  v.  CoondoO' 
6th  July  1838.    Mor.  287. 


(x)  Special  Cases. 

96.  In  special  cases  the  Court  will 
only  hear  one  counsel  on  each  side 
in  the  first  instance.  The  "special 
case  "  should  be  drawn  up  and  signed 
by  the  junior  counsel  on  either  side; 
and  in  the  event  of  dispute  upon  any 
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pointy  the  Chief  Justice  may  be  re- 1  v.  BeeooloL     12th  July  1831.     CI. 
ferred  to  in  Chambers.    If  a  further  R.  1834.  36. 


argument  should  be  necessary,  the 
senior  counsel  on  each  side  will  be 
heard.  The  counsel  for  the  plaintiff 
begins,  and  is  entitled  to  the  reply. 
Dor.  V.  Paliologus.  21st  March 
1839.    Mor.294. 

4.  Equity. 
(a)  OenercU. 

97.  Replication  filed  26th  Oct. 
Rule  to  rejoin  served  27th  Oct.  Re- 
joinder filed  1st  Nov.  Rule  to  file 
interrogatories  served  on  defendant 
4th  Nov.  Thus  the  three  weeks 
from  the  time  the  cause  was  at 
issue  expired  on  the  22d  Nov., 
and  the  three  weeks  from  the  serving 
the  rule  to  file  interrogatories  on 
the  defendant  expired  on  the  25th 
Nov.  On  the  23d  Nov.  the  defen- 
dant obtained  a  rule  nisi  to  dismiss  the 
bill  for  not  proceeding;  and,  on 
shewing  cause,  the  rule  was  dis- 
charged with  costs.  Prosser  v.  Cun- 
ningham.  30th  Nov.  1830.  CI.  R. 
1834.  36. 

98  .The  same  Judges  (Grey,  C.  J., 
diss.)  decided  in  direct  opposition  to 
the  preceding  case,  and  the  rule  to 
file  interrogatories  was  discharged, 
the  complainant  undertaking  to  pay 
costs,  and  set  down  the  cause  for 
hearing  within  a  week.^      Dooheram 

>  Sed  qwBre.  The  27th  Equity  Rnle 
(See  2  Sm.  &  Ry.  151.  B.  1.)  directs  that 
the  comphdnant  shall,  at  any  time  after 
issue  joined,  be  at  liberty  to  rule  the  de- 
fendant to  file  interrogatories,  who  is  to  have 
three  weeks  for  that  purpose,  during  which 
the  complainant  cannot  enter  a  rule  to  pass 
publication,  nor  set  the  cause  down  for 
bearing.  Now  if  the  above  decision  in 
Dookeeram  v.  Becoolol  be  correct,  the  de- 
fendant can  move  to  dismiss  the  complain- 
ant's bill,  on  the  ground  of  his  not  proceed- 
ing in  the  cause  during  a  period  that  he  is 
prevented,  by  the  rules  of  Court,  from  pro- 
ceeding in  the  cause.  It  may  be  said  that 
the  complainant  ought  to  have  ruled  the  de- 
fendant to  file  his  interrogatories  the  day  on 
which  issue  was  joined ;  but  then  the  27th 
Rule  declares  that  he  is  at  liberty  to  serve 
his  rule  at  any  time :  so  unless  he  construes 
the  words  any  time  to  mean  the  day  when 


99.  Qacerey  Whether  an  objection 
for  want  of  parties,  arising  out  of  the 
eyidence,  ought  to  be  taken  before 
plaintiff's  case  is  opened  ?  Sreemutty 
Oovindo  JDossee  v.  Raykissen  Mitter. 
22d  June  1842.    1  Fulton,  11. 

'  99a«  A  plaintiff  in  equity  may 
waive  a  part  of  his  demand.  Sams 
y.  Same.   lb.  • 

100.  The  third  equity  order,  which 
came  into  operation  on  the  first  day  of 
the  second  term  of  1842,  is  not  com- 
pulsory. Mirza  Raja  Narain  ChtZ" 
Tsypatty  y.  Mutter  and  others.  18th 
July  1842.    1  Fulton,  23. 


(6)  Who  Wjay  sue. 

101.  A  Hindd  married  woman, 
stating  that  she  was  possessed  of  pro- 
perty to  her  own  separate  use,  sued 
as  9k  feme  sole;  and  it  was  held  that 
this  was  not  ground  of  demurrer  to 
the  biU.*  Sreemutty  Rannee  Comvl- 
cooary  v.  Russickchunder  Neoghy. 
Noy.1830.    BigneU,13.    Mor.371. 

102.  In  a  Bendmi  transaction,  the 
party  beneficially  intei*ested  should 
sue  in  equity.  Maha  Ranee  Bus- 
sunt  Comaree  y .  BuUobdeb  and  ano- 
tker.  22d  July  1840.   1  Fulton,  383. 


issue  was  joined,  his  bill  must  be  dismissed 
for  not  proceeding  when  he  could  not  pro- 
ceed. In  this  case  Grey,  C.  J.,  stated  tnat, 
as  the  Court  differed,  costs  ought  not  to  be 
given.  But  Franks  and  Ryan,  Js.,  held 
that  costs  should  be  given,  it  being,  in  their 
opinion,  too  clear  a  case  to  bring  it  within 
the  rule  that  costs  would  not  be  given 
where  the  question  was  so  doubtful  that  the 
Court  were  divided  in  opinion,  notwith- 
standing that  the  case  of  Prosser  v.  Ctin- 
mngham  was  cited  to  shew  that,  so  far  from 
being  doubtful,  the  Court  had,  on  a  previous 
contested  motion,  unanimously  given  a  dif- 
ferent decision  from  that  which  was  now 
passed  by  two  of  the  same  Judges,  differing 
from  the  C.  J. — Clarke. 

'  Semble,  However,  that  the  property 
would  not  be  decreed  to  belong  absolutely 
to  a  Hindu  wife,  or  be  conveyed  to  her 
alone,  without  the  intervention,  in  some 
way,  of  the  husband  in  the  suit,  or  notice  to 
him. — ^Mor. 
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108.  Semble,  The  public  officer  of 
a  bank  or  companj  established  in 
London,  who  has  the  privilege  of 
suing  there  on  behalf  ot  such  bank 
or  company,  may  sue  in  the  Supreme 
Court.  Jones  Y.  ConnyloU  Tagore. 
18th  Jan.  1841.     1  Fulton,  388. 

104.  In  India,  before  a  bill  can  be 
filed  by  a  next  fiiend  oir  behalf  of  an 
in&nt,  leaye  must  be  obtained  from 
the  Court,  and  an  affidavit  must  be 
filed  by  the  person  applying  for  such 
leave,  shewing  what  the  circum- 
stances and  reasons  are  which  make  it 
for  the  benefit  of  the  infant  that  the 
suit  should  be  instituted ;  and  unless 
it  be  clearly  proved  that  such  suit  is 
for  the  infant  s  benefit,  the  application 
will  be  refused.  Luooumeboye  and 
others  v.  Succaram  Sadensett  and 
others.  5th  Feb.  1844.  Perry's 
Notes.    Case  11. 

105.  If  there  be  adult  co-plaintifis, 
a  bill  in  equity  may  be  filed  on  be- 
half of  an  infant  without  leave.  In 
the  matter  of  Brijonauth  Roy.  19th 
Feb.  1844.    1  Fulton,  445. 


pauper,  as  well  as  his  next  friend. 
Ih. 


(c)  Pauper,  suits  by, 

106.  The  Court  having  a  discre- 
tionary power  as  to  costs,  which  the 
Courts  in  England  do  not  possess, 
the  power  of  the  Supreme  Court  to 
grant  the  privilege  of  proceeding  in 

formd  pauperis  is  not  dependent 
upon  the  statutes  of  Henry  VIII. ; 
and  accordingly,  under  circumstances, 
the  benefit  may  be  granted  to  de- 
fendants as  well  as  to  plaintifis,  and 
in  actions  ex  delicto  as  well  as  in  ac- 
tions ex  contractu,  Matah  Deen  v. 
Soodeen  Bheeh  Sing  and  others.  14th 
Jan.  1841.    Mor.400. 

107.  Semble,  In  the  Supreme 
Court  an  infant  may  sue  by  his  next 
friend  infomiA  pauperis.  Raj  Ror 
jindro  Misser  v.  Bissonath  Mutty- 
'loU.  18th  July  1844.  1  Fulton, 
490. 

108.  The  affidavit  on  which  the 
order  to  sue  in  formA  pauperis  is 
based  must  shew  that  the  infant  is  a 


{d)  Parties  to  suits. 

109.  An  infant  is  not  a  necesnry 
party  to  a  suit  for  the  recovery  of  a 
debt  due  on  a  promissory  note  to  bis 
father,  instituted  by  his  elder  brother, 
the  manager  of  the  &mily.  Oovind- 
chund  Bein  v.  Simpson.  20th  April 
1820.    Easf  s  Notes,  Case  119. 

110.  In  a  question  concerning  a 
mother^s  right  to  be  a  par^  to  a  suit 
between  the  sons  for  a  partition,  they 
intending,  by  a  juggle,  to  oust  her  of 
her  share ;  it  was  held,  that  though  she 
could  not,  by  her  bill,  pray  for  a  par- 
tition, yet  she  might  be  made  a  party, 
and  that  she  should  have  all  costs  and 
full  maintenance  until  partition.  Jo- 
moonah  JDossee  v.  Bycauntnath  Paml 
Chomdry  and  anoUur.  2d  Term, 
1820.    Easf  8  Notes.    Case  117. 

111.  On  a  bill  for  partition,  a 
Hindd  widow  is  not  a  necessary  party, 
if  her  sons  do  not  seek  a  partition  of 
the  estate ;  she  being  therefore  only 
entitled  to  maintenance  out  of  their 
undivided  share  of  the  estate.  Joy- 
narain  MuUich  and  others  y.  Bissum- 
her  MuUich  and  others.  Aug.  1819. 
Macn.  Cons.  H.  L.  48.  Tarramo' 
ney  Dossee  v.  Sibpersaud  Dutt. 
Ist  Term,  1826.  CL  R.  1829.  831. 
Tarramoney  Dossee  v.  Sumboochun- 
dee  Dutt.  23d  Feb.  1826.  CI.  R. 
1834.  83.    Mor.86. 

112.  Secus,  If  the  widow's  husband 
leave  a  will,  and  the  bOl  prays  that 
the  will  be  established.  Rc^ckunder 
Mozendar  v.  Oooroodoss  Mozendar* 
Sittings  after  3d  Term,  1828.  CI.  R. 
1829.331.    Mor.  88. 

113.  In  a  bill  to  carry  the  trusts 
of  a  will  into  execution,  amongst 
which  was  one  for  charitable  purposes 
specified,  the  Advocate-Greneral  is  not 
a  necessary  party,  as  the  Attorney- 
General  would  not  be  so  in  England. 
Pogose  V.  Pogose.  26th  Nov.  1836. 
Mor.  282. 

113  a.  A  decree  for  an  account  of 
dealings  and  transactioiis  of  a  deceased 
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partner  in  a  Hindu  family  bank,  and 
for  a  dissolation,  was  reversed  as  er- 
roneouSy  being  made  without  the  heir 
or  legal  representative  of  the  deceased 
partner  being  a  party  to  the  suit. 
Baboo  Janokey  Dos$  and  another  y. 
Bindabun  Boss  and  others.  25th 
Feb.  1843.  3  Moore  Ind.  App.  175. 
114.  In  a  suit  for  partition  merely, 
the  widow  of  a  deceased  Hindu,  one 
of  four  brothers,  he  leaving  sons,  is 
not  a  necessary  party ;  and  it  is  only 
when  the  actual  share  out  of  which 
she  is  entitled  to  maintenance  is  about 
to  be  divided  that  she  must  be 
brought  in.  In  the  former  case, 
where  her  late  husband's  share  is  to 
remain  undivided,  her  rights  and  in- 
terests are  fully  represented  by  her 
sons.^  Tajoo  Changia  y.  WaUia 
Panchae  and  others.  12th  Feb.  1844. 
Perry's  Notes.    Case  12. 


(e)  Bm. 

115.  A  filed  a  bill  in  the  Supreme 
Court,  claiming  an  estate  in  the  Mo- 
fussil,  as  heir-at-law  of  B^  an  Arme- 
nian feme  coverts,  who  died  seised, 
gainst  Cand  2>,  her  executors;  B 
disclaimed  and  C  demurred  to  the 
bill.  It  was  held  that  it  was  a  mere 
ejectment  bill ;  the  demurrer  was  al- 
lowed, and  the  bill  dismissed.  Ste- 
phen y.  Hume.  3d  Nov.  1835.  1 
Fulton,  224.     (Orant,  J.,  dissent.) 

116.  Under  the  prayer  for  general 
relief,  specific  relief  may  be  granted 
of  a  difierent  description  from  the  spe- 
cific relief  prayed  tor  by  the  bill,  pro- 
vided the  bill  contain  charges,  putting 
material  &cts  in  issue,  which  will  sus- 
tain such  relief.  CochereU  v.  Bichens. 
24th  Feb.  1840.     3  Moore,  98. 

(/)  Subpoena.. 

117.  Where  the  defendant  in  equi- 
ty, having  sued  the  plaintiff  at  law, 
was  out  of  the  jurisdiction  of  the 
Court,  the  service  of  a  subpoena  on 
the  attorney  for  the  plaintiff  at  law 
was    ordered   to    be   good  service. 


Nenummal  y.  Annore  lyah  Moodely 
andothers.  2dAprU1801.   lStr.84. 

1 18.  Dictum  of  the  Supreme  Court: 
Where  a  British  subject  is  a  party, 
and  residing  within  the  jurisdiction, 
the  Sheriff  must  serve  a  subpcena  or 
return  non  est  inventus ;  but  where  a 
native  is  the  party,  then,  if  he  liye  out 
of  Calcutta,  but  have  a  Cootrie  and 
Ghimdshtah  living  in  it,  through 
whose  agency  he  qpntracts  a  debt, 
the  Court  allows  service  of  the  writ 
by  substitution  on  the  Ghimdshtah. 
M^Naghten  v.  Tandy.  8th  Jan. 
1838.  Clarke's  Notes,  127. 

119.  The  defendant  having  quitted 
India  and  gone  to  England,  and  left 
partners  in  Calcutta,  the  Court  granted 
an  order  for  substitution  of  service  of 
the  subpoena  in  equity,  by  serving  it 
upon  one  of  the  partners  on  the  part- 
nership premises.  The  suit  did  not 
relate  to  partnership  matters,  but  to 
certain  trust  funds,  of  which  the  part- 
ners had  the  possession  and  controul, 
as  agents  for  the  defendant.  BichenSj 
Administrator  of  Falconer  j's.  Smith 
and  another.  11th  April  1840.  Mor. 
312. 

120.  Where  there  is  a  single  de- 
fendant in  equity,  the  original  sub- 
poena to  appear  and  answer  must  be 
served  under  the  5th  Equity  Pro- 
cess rule*  before  attachment  for 
non-appearance  can  be  moved  for. 
The  service  of  a  copy  is  no  service. 
Mucldenmohun  Mitter  v.  Ju^er^ 
nauth  Persaud  MulUck.  29th  June 
1840.    Mor.  313. 


*  And  see  svpra,  PL  111,  112. 


(jg)  Appearance. 

121.  An  appearance  actually  en- 
tered, though  hefore  the  Court  sat, 
was  held  to  stay  all  proceedings,  al- 
though a  certificate  had  been  obtained 
of  no  appearance  entered.  The  Court 
refused  the  costs,  as  the  defendant 
had,  till  the  sitting  of  the  Court,  to 
enter  his  appearance,  and  the  plain- 
tiff ought  to  have  procured  his  cer- 
tificate at  the  last  moment.    Kittno- 

2  See  2  Sm.  &  Ry.  167. 
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peruLud  Sing  y.  Rampersaud  Mitter. 
2  Feb.  1830.    CL  R.  1834.  28. 

122.  The  time  for  appearance  runs 
from  the  return  of  the  subpoena.  See^ 
tulchunder  Ohose  v.  Ramcoomar  Mo' 
zendar.    CL  R.  1829.  270. 

123.  The  form  of  entering  an  ap- 
pearance by  a  plainti£f  for  the  de- 
fendant in  equity  was  declared  by  the 
Court  to  be  as  follows :  ^*AB,  attor- 
ney for  the  complainanty  enters  an 
appearance  for  ^  C  (the  defendant), 
under  order  of  Court  of  2d  Aug.  1842, 
according  to  the  new  rule  of  Court." 
Mutty  Loll  Seal  v.  Mamdkone  Bon^ 
nerjee  and  another,  Nov.  1842. 
1  Fulton,  93. 


(A)  Answer. 

124.  The  minute  on  the  office  copy 
of  an  answer  is  the  proper  evidence 
of  the  time  of  its  delivery  to  the  plain- 
tiff. Ranganaickaloo  Y.Rama  Natch, 
8th  Mar4l802.    1  8tr.  151. 

124  a.  The  plea  of  a  stated  ac- 
count will  be  allowed  to  stand  for  an 
answer,  with  the  usual  liberty  to  ex- 
cept, lyasamy  v.  Colingaroy  Moods- 
liar.    30th  Oct.  1809.    2  Str.  47. 

126.  An  answer  in  equity,  though 
held  scandalous  and  impertinent,  will 
be  dismissed  without  costs  if  the  bill 
should  be  of  undue  length.  Seth  Sam 
V.  Simon  Ayvee.  WA  Feb.  1813. 
2  Str.  202. 

126.  Where  a  defendant  did  not 

Slead  any  facts,  or  circumstances  con- 
ucive  to  one  fact,  which  he  relied  on 
as  sufficient  to  dismiss  the  bill  with- 
out answering  fully  or  going  to  an 
account,  but  chose  to  answer,  it  was 
decided  that  he  must  answer  fully, 
and  give  the  account  required,  though 
he  may  state  such  facts  in  his  answer 
as,  i£-K>und  for  him,  would  have  been 
a  good  defence  against  rendering  the 
account ;  and  the  costs  of  all  the  excep- 
tions to  his  answer  were  allowed,  al- 
though many  of  the  exceptions  taken 
were  merely  consequent  upon  the 
first.  Nurdngchund  Seat  and  others 
V.  KtsnoTnohun  Seat  and  others.  23d 
July  1817.     East's  Notes.     Case  71 . 

127.  It  is  no  laches  not  to  bespeak 


an  office  copy  of  the  answer :  it  will 
be  prepared  of  coarse.  Oolatan  jYv- 
zuff  and  others  v.  Meer  Mtatnoo  and 
another.  2d  Term  1827.  CL  R. 
1829.  307. 

128.  The  signature  of  oounsel  is 
necessary  to  an  answer,  and  the  sig- 
nature of  the  party  himself  is  not 
sufficient.^  Rajah  Be^e  Oamnd  Sing 
V.  Reed  and  others.  8th  July  1839. 
Mor.  297. 

129.  Where  an  answer  has  first 
been  filed  without  counsel's  signature, 
and  taken  off  the  file  for  irregularity, 
and  a  regular  answer  afterwards  filed, 
and  the  fees  of  Court  paid  for  both, 
the  Court  will  refuse  to  order  the 
fees  of  the  former  answer  to  be  re- 
funded,    lb. 

130.  The  time  for  answering  can- 
not be  enlarged  without  cause,  unless 
by  consent.  Anon.  8th  Feb.  1810. 
2  Str.  81. 

131.  An  application  for  further 
time  to  file  an  answer  must  shew 
when  the  bill  was  filed.  Janoohee 
Doss  V.  Bindabun  Doss.  4th  Term 
1828.    CI.  Ad.  R.  1829.  48. 

132.  The  time  for  answer  to  an 
amended  bill  runs,  not  fit)m  the  deli- 
very of  the  office  copy,  but  from  the 
return  of  the  subpcana  ad  retponden- 
dum.  Ramchum  LoU  Y.Jaykusen 
Doss.  2d  Term  1831.  C1.R.1834. 
34. 

133.  The  time  for  appearance  or 
answer  is  to  run  fix>m  tne  return  of 
the  subpoena.  If  thei-e  be  no  appeal^ 
ance  in  four  days  after  the  return  of 
the  subpcana,  or  no  answer  in  three 
weeks  after  such  return,  in  either  case 
process  of  contempt  will  issue.  And 
when  process  is  returnable  at  a  given 
day,  the  defendant  ought  to  have  as 
much  time  from  that  day  as  he  was 
entitled  to  from  the  service  of  a  writ 
returnable  immediately.  S^tulchun- 
der  Ohose  v.  Ramcoomar  Mozendar* 
30th  June  1823.    CL  R.  1829. 270. 

134.  The  Court  will  never  allow 
further  time  to  file  an  answer  than 


*  The  record  was  amended  by  adding  the 
counsers  name  to  the  answer. 
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the  time  given  by  the  14th  Equity 
PI.  Rule^y  unless  upon  an  affidavit 
of  special  circumstances,  or  unless 
upon  consent.  Shaikh  Ameeruddeen 
y.  Peer  Ally.  17th  June  1839.  Mor. 
295.  Doorgadoss  Mookerjee  v.  Bin- 
dooassonee  JDahee.  11th  July  1839. 
Mor.  296y  note  3. 


(i)  Exceptions. 

135.  One  exception  being  allowed, 
the  Court  will  go  no  further  into  the 
argument  of  the  exceptions,  but  the 
deiendant  must  put  in  a  full  answer, 
and  if  second  exceptions  be  allowed 
he  must  pay  double  the  costs,  and  so 
on  toties  quoties.  No  exceptions  can 
be  taken  in  the  further  exceptions  to 
any  part  of  the  answer  not  at  first 
excepted  to.  Sumner  v.  Manich 
JBhose  and  anotfter.  Hyde's  Notes. 
10th  March  1777.     Mor.  260. 

136.  Exceptions  may  be  filed  afler 
the  six  days  allowed  have  expired, 
without  obtaining  a  rule  nunc  pro 
tunc,  if  no  steps  have  been  taken  by 
the  defendant.  Laprimaudaye  v. 
Biswas.  25th  June  1823.  CI.  R. 
1829.  276. 

137.  And  even  where  an  order  to 
dismiss  the  bill  had  been  made  abso- 
lute, and  then  set  aside  on  terms.' 
Ridely  v.  Hurrochunder  Ohose. 
19th  March  1826.  CI.  R.  1829. 
276. 

138.  Exceptions  to  the  answer  of 
a  Hindti  manager  were  allowed,  un- 
der the  circumstances,  where,  by  his 
answer,  he  raised  the  question  whe- 
ther such  manager  could  take  out  a 
portion  of  the  joint  estate  and  lay  it 
out  for  his  separate  benefit.  Shiher- 
persaud  Butt  and  another  v.  Tarra- 
mooney  Bossee  and  another.  30th 
March  1820.  East's  Notes.  Case  116. 

139.  An  order  made  absolute  in 
the  first  instance  for  fourteen  days' 
further  time  to  except  or  reply  was 
discharged,  with  costs,  for  irregularity. 


1  See  2  Sm.  &  Ry.  138. 

s  Bat  this  practice  was  altered  by  the 
98th  Eq.R.  GL  Ad.  R.  1829.11.  And  since 
again.    See  2  Sm.  &  Ry.  1 19.  R.  37. 


and  the  plaintifi"  allowed  four  days' 
further  time.*  Anundnarain  Ohose 
V.  Seebchunder  Bose.  15th  Dec. 
1826.    CI.  R.  1829.  276. 

140.  Exceptions  were  taken  off  the 
file  for  irregularity,  although  submit- 
ted to,  and  an  order  had  %een  obtained 
to  put  in  a  further  answer,  because 
the  bill  had  been  amended  after  an- 
swer filed.  Bent  v.  Be  Souza.  Aug. 
1826.    CI.  R.  1829.^6. 

141.  Time  may  be  given  to  argue 
or  submit  to  exceptions,  but  Ryan, 
J.,  observed  that,  as  a  general  rule, 
he  did  not  consider  that  defendants 
were  entitled  to  fiirther  time,  and  that 
this  decision  must  not  be  considered 
as  establishi^  a  practice.  FatuUah 
Asphar  v.  Mammohun  Paul.  8th 
Feb.  1830.    CI.  R.  1834.  27. 

142.  The  six  weeks'  time  allowed 
by  the  6th  Equity  PL  Rule*  for 
amending  a  bill  after  answer,  are 
suspended  during  the  pendency  of 
exceptions  to  a  Master's  r^rt  upon 
the  exceptions  to  the  answer,  what- 
ever may  be  the  ultimate  fate  of  either 
set  of  exceptions.  Moha  Ranee 
Btcssunt  Coomarree  v.  MuddenmO' 
hun  Coopooreah.  1st  Nov.  1838. 
Mor.  291. 

143.  After  exceptions  have  been 
allowed,  and  no  ftirther  answer  put 
in,  the  proper  course  is  to  move  for 
an  attachment,  and  not  for  a  subpoena 
to  put  in  a  fiirther  answer.  Mutty 
LoU  Seal  v.  Ramdhone  Bonnerjee. 
3d  July  1843.    1  Fulton,  210. 


(j)  Bismissal  of  Bill 

144.  A  dismissal  of  a  bill  may  be 
obtained  by  one  defendant  for  want 
of  interrogatories,  although  the  suit 
be  not  at  issue  against  the  othe!*  de- 
fendants. Oooroopersaud  Ohose  v. 
Woodynarain  MundelL  17th  July 
1828.    CI.  R.  1829.  336. 


'  But  now  no  further  time  can  be  obtained 
for  delivering  exceptions  nunc  pro  tune. 
2  Sm.  &  Ry.  119.  B.  37, 38. 

4  See  2  Sm.  &  Ry.  135. 
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145.  A  bill  was  dismissed  for  want 
of  proceeding  when  more  than  three 
weeks  had  elapsed  without  amending^ 
after  an  order  obtained  for  that  pur- 
pose, and  the  order  to  amend  having 
Deen  previously  discharged.  Isser- 
chunder  Duft  v.  Woodychund  JDutt. 
19th  March  1829.  CLAd.R.1829. 
49. 

146.  And  where,  under  an  order 
to  amend,  the  complainant  had  not 
amended  within  six  weeks  given  to 
him,  the  defendant  was  allowed  to 
move  to  dismiss  the  bill  at  once. 
jRamckum  Loll  Y.Joykissen  Do9s. 
16th  July  1832.    CI.  R.  1834.  39. 

147.  The  dismissal  of  a  bill  may  be 
obtained,  if  the  complainant  neglect 
to  proceed  for  three  weeks,  after  hav- 
ing served  the  defendant  with  a  rule 
to  file  his  interrogatories.  The  time 
does  not  run  from  filing  the  rejoinder. 
Prosser  v.  Cunningham,    30th  Nov. 

1830.  CI.  R.  1834.  36. 

148.  But  the  contrary  of  the  above 
decision  was  held,  and  costs  given. 
JDooheeram  v.  BecoohlL    12th  July 

1831.  CI.  R.  1834.  36.    (Grey,  C. 
J.,  disgent) 

149.  The  29th  Equity  PL  Rule  is 
erroneous  in  reaulring  a  rule  to  shew 
cause  why  a  bill  should  not  be  dis- 
missed for  want  of  a  replication.  This 
applicadonmust  be  upon  notice.  Anon. 
8th  Feb.  1837.    Mor.285. 


(k)  Replication, 

160.  A  bill,  amended  after  answer 
filed,  requiring  no  ftirther  answer,  the 
defendant  has  ten  dear  days  to  file  a 
further  answer,  and  a  replication  filed 
on  the  tenth  day  will  be  taken  off  the 
file  for  irregularity.  Bowannyckum 
Mitter  v.  Sumboochunder  Mitter, 
14th  Dec.  1824.    CI.  R.  1829.  271. 

161.  A  replication  ought  not  to  be 
filed  to  the  answer  of  one  of  the  de- 
fendants, until  all  the  others  have  an- 
swered, or  the  bill  has  been  taken  pro 
confesso  against  them.  But  should 
the  replication  be  so  filed,  the  com- 
plainant must  file  his  interrogatories 
against  that  defendant  to  whom  he  had 


replied,  and  cannot  wait  until  the  suit 
is  at  issue  against  all.  Ooorooper' 
saud  Gho9e  v.  Woodynarain  Mwi' 
dell.  17th  July  1828.  CI.  R.  1829. 
336. 

162.  According  to  the  old  rules 
(24th  &;  93d  Eq.  R.\  the  time  for 
replying  to  a  plea  and  to  an  answer 
were  umform.^  Lamb  y.  Wise.  March 
1832.   CI.  R.  1834. 162.   Mor.279. 


(/)  Publication. 

163.  An  order  was  made  that  pub- 
lication should  pass  on  a  certain  day, 
without  further  order.  Before  the  time 
had  elapsed  another  order  had  been 
obtained  for  an  extension  of  the  time 
for  publication,  but  it  was  not  directed 
to  pass  without  further  order.  Held, 
that  an  order  was  necessary  to  pass 
publication.  Joykisten  Sysaek  v. 
Radahmen  Bysack.  6th  Nov.  1840. 
1  Fulton,  386. 


(971)  Setting  down  CauMe. 

164.  A  complainant  can  move  to 
set  a  cause  down  on  the  pleadings, 
if  the  defendant  do  not  examine  wit- 
nesses .for  twelve  days.  Clark  y.Ju' 
cobu  Sittings  after  3d  Tenn^  1828. 
CI.  Ad.  R.  1829.  47. 

166.  It  was  held  that  a  subpoena 
to  hear  judgment,  according  to  the 
63d  Equity  Rule,  need  not  be  served, 
if  the  cause  be  set  down  on  bill  and 
answer,  or  on  pleadings.'  FairUe  v. 
Ferguson.  2d  Term  1829.  CI.  Ad, 
R.  1829. 60. 

156.  A  plaintiff  may  proceed  by 
proclamations  to  set  the  cause  down 
ex  parte  against  the  defendant,  al- 
though no  property  has  been  seoues- 
tered.  Jyemychum  Baboo  v.  Per- 
taub  Sing.  2d  Feb.  1821.  CL  R. 
1829. 161. 


1  But  the  present  28th  Eqvtity  Bole  only 
allows  eight  dajs  for  replying  to  a  plea,  and 
the  29th^qtLil7  Bule  allows  two  months  for 
replying  to  an  answer.  2  Sm.  &  R7. 146, 147. 

>  Sut  a  contrary  prtetice  has  heen  since 
directed  bythe  101st  Equi^  Rule.  And  see 
2  Sdl  &  By.  149.  R.  5.  and  note. 
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157.  In  equity  a  cause  must  be 
four  days  on  the  board  before  it  can 
be  heard,  although  ex  parte.  Chattoo 
Sing  y.  Rajkissen  Sing.  Sittings  af- 
ter2dTenn.  1827.  CI.  R.  1829.  288. 

158.  But  the  Registrar  afterwards 
stated  that  an  ex  parte  cause  need 
only  be  two  days  on  the  board.  Sur^ 
rosoonder  Dutt  y.  Motlioarmohun 
Mozendar.  2l8t  July  1832.  CL  R. 
1834.  41. 

159.  A  cause  having  been  set  down 
on  the  board  ex  parte  against  one 
defendant,  an  order  to  strike  the  cause 
out  of  the  board  will  not  be  made  on 
the  application  of  such  defendant,  ex- 
cept upon  payment  of  the  costs  of  the 
co-defendants.  Brijunder  Comar 
Paul  Chondry  v.  Isserchunder  Paul 
Chorvdry  and  others.  13th  April 
1844.    1  Fulton,  451. 


(n)  Right  to  Begin. 

160.  The  counsel  for  the  defend- 
ant, setting  down  a  plea  in  equity 
for  argument,  ought  to  begin.  As  a 
general  rule,  the  counsel  for  the  ob- 
jector is  heard  first,  as  in  arguments 
of  demurrers.  Sremutty  Mauncoo' 
marree  Bossee  v.  Parhutty  Bossee 
and  another.  20th  Nov.  1839.  Mor. 
302. 


(p)  Reference. 

163.  A  party  not  prosecutine,  on 
a  reference,  the  Master  was  ordered 
to  proceed  de  die  in  diem;  and  if 
the  defendant  should  neglect  to  at- 
tend and  proceed  on  the  summons  to 
be  issued  for  that  purpose,  then  that  the 
Master  should  be  at  liberty  to  certify 
such  neglect  to  the  Court,  and  that 
the  defendant  should  file  his  further 
discharge  within  on9  month,  and  in 
default  thereof  be  precluded  from 
fiii^  the  same.  Ramtonoo  MuUich 
Y.  Samgopaul  Mullich.  24th  Aug. 
1830.    CI.  R.  1834. 161. 

164.  A  reference  to  the  Master  is 
not  necessarily  required,  except  in 
cases  of  doubt,  before  a  bill  can  be 
filed  on  behalf  of  an  infant.  In  the 
matter  of  Brijonauth  Roy.  19th 
Feb.  1844.    1  Fulton,  445. 

164  a.  Even  though  the  infant  be  sole 
complainant.  In  the  matter  of  Qitan- 
tin.    Ist  April  1844.    1  Fulton,  446. 


(p)  Becree. 

161.  Minutes  of  a  decree,  dismiss- 
ing a  further  supplemental  bill,  were 
varied,  afler  a  week  had  elapsed 
before  the  rule  nisi  was  applied  for, 
and  a  rule  nisi  was  obtained  in 
Chambers  to  vary  the  minutes  and 
retain  the  bill,  which  was  made  abso- 
lute the  following  term.  WoomeS' 
chunder  P.  Chorvdry  v.  Isserchunder 
P.  Cluyfodry.  4th  Term,  1826.  CI. 
R.  1829.  290. 

162.  No  cause  against  a  decree 
nisi  can  be  shewn,  but  on  petition, 
accompanied  by  a  receipt  from  the 
complainant  of  his  havin?  been  paid  the 
costs  of  the  day.  Rqjan  Buddinauth 
Roy  Y.  Kistnohinker  Boss  and  others. 
2d  Term,  1834.    CL  R.  1834.  157. 


Vol.  I. 


(q)  Accounting  before  the  Master. 

165.  Where  the  estate  was  small, 
the  Court,  to  save  expense,  decreed 
that  a  sum,  admitted  to  be  in  the 
hands  of  an  executor,  should  be  paid 
into  Court  without  his  going  to  ac- 
count before  the  Master  previous  to 
his  being  discharged  from  his  trust, 
the  legatees  consenting  to  accept  the 
money.  Lemondine  v.  Rock  and 
anotfier.  Sittings  after  4th  Term, 
1816.    East's  Notes.    Case  76. 

166.  Where  an  executor  was  or- 
dered to  pay  a  sum  of  money  into 
Court  (without  going  to  account) 
for  distribution  among  the  legatees, 
and  one  of  them  was  a  married 
woman  whose  husband  had  not  been 
heard  of  for  fourteen  years,  the 
Master  was  directed  to  advertise  for 
him  in  England  and  in  India,  pre- 
vious to  paying  over  her  share  to 
herself.     Ih. 

167.  Where  a  bill  was  filed,  pray- 
ing that  the  defendant  might  confess 
assets  as  the  widow  and  legal  repre- 
sentative of  a  deceased  Hmdu,  suffi- 

Icient  to  pay  off  the  principal  and 
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interest  of  his  bond  to  the  complain- 
anty  and  for  an  account,  and  tne  de- 
fendant confessed,  in  her  answer,  assets 
to  more  than  the  amount  of  the  com- 
plainant's demand ;  it  was  referred  to 
the  Registrar  of  tlie  Court  to  calculate 
the  principal  and  interest  due  on  the 
bond,  in  order  to  save  the  expense  of 
accounting  before  the  Master.  Roop- 
chum  Roy  v.  Russoo  Day  and  ano' 
ther.  3d  Tersi,  1818.  3  East's 
Notes.    Case  99. 


(r)  Iteceive7\ 

168.  Although,  on  a  reference  to  re- 
port who  would  be  a  proper  person 
to  be  a  receiver,  the  opposite  party 
neglect  to  file  a  counter  proposal,  yet 
the  Master  cannot  make  an  ex-parte 
report   without    an    order   for  that 

5urpose.     Kutnonundo    Biswas   y. 
^ranmkissen  Biswas.     CI.  Ad.  R. 
1829.  52.     CI.  R.  1834.  28. 


(s)  Master^s  Report, 

169.  A  Master's  report  must  be  filed 
two  days  with  the  Kegistrar  before 
either  party  can  move  to  confirm  it, 
and  the  rule  must  be  a  four-day  rule. 
A  certificate  of  exceptions  filed  is  suf- 
ficient to  oppose  the  confirmation  of 
the  report,  either  party  being  at  liberty 
to  set  them  down  for  ar^ment.  Ram' 
lochun  Roy  v.  ChaddcShur  Acheriee. 
13th  Nov.  1823.    CI.  R.  1829.  291. 


(t)  Re-hearing  Cause. 

170.  Where  a  petition  of  re-hearing 
is  allowed,  and  delay  is  made  in 
setting  down  the  cause  for  re-hearing, 
the  opposite  party  cannot  move  to 
take  tne  petition  off  the  file ;  but  the 
Court  wiU  speed  the  cause  by  ap- 
pointing a  ^ven  time  for  setting  it 
down  for  re-nearing ;  and  in  default 
of  setting  down,  the  cause  will  stand 
dismissed.  Woomachum  Boss  v. 
Rossmoney  Bossee  and  otliers.  25th 
June  18^.    Mor.  313. 

171.  A  rule  for  the  enlargement  of 
time  to  file  a  petition  of  re-hearing 


must  be  applied  for  on  notice.  Affi- 
davits will  not  be  received  to  show 
the  incorrectness  of  a  certificate  given 
by  an  officer  of  the  court.  OoroO" 
chum  Boss  V.  Ooluckmoney  Bossee. 
2d  Mar.  1843.    1  Fulton,  164. 

(u)  Injunction. 

172.  The  SupremeCourt  will  grant 
an  injunction  to  restrain  the  d^end- 
ants  from  proceeding  at  law  before 
answer,  or  before  the  defendant  is  in 
contempt  for  want  of  answer.  But 
this,  it  seems,  will  only  be  done  in  cases 
analogous  to  cases  of  waste.  Mars- 
den  V.  Long  and  another.  13th  Jan. 
1800.   Mor.  242. 

173.  An  injunction  will  not  be  con- 
tinued upon  the  credit  of  the  affidavit 
in  support  of  the  bill,  after  the  coming 
in  of  a  fiill  answer  denying  the  equity 
on  which  it  is  granted.  Vencata 
Runga  PiUay  v.  TuUoh  and  others. 
11th  July  1801.    lStr.2e6. 

174.  Where  a  ^use  is  on  the  plea 
board,  and  coming  on  for  trial,  the 
Court  will  not,  on  the  Equity  side, 
grant  an  order  nisi  for  an  injunction 
to  stay  trial,  even  though  a  bill  be 
filed  and  notice  served,  but  the  time 
of  which  notice  has  not  expired,  and 
the  cause  was  called  on  sooner  than 
was  expected.  MuttyloU  Seal  v. 
Hanky  and  others.  Barwell's  Notes, 
85. 

175.  An  affidavit  may  be  read  in 
shewing  cause  against  an  injunction, 
although  the  answer  has  come  in. 
Joynarain  Mitter  v.  Muddoosoodun 
Chunder.  14th  Nov.  183a  CI.  R. 
1834. 148. 

176.  There  can  be  no  injuncti<Hi 
to  prevent  a  plaintiff  at  law  fi^m  pro- 
ceeding against  the  Sheriff,  who  had 
permitted  the  defendant  at  law  to  eo 
at  large,  on  depositing  with  him  me 
amount  of  the  aebt  and  costs.    lb. 

177.  The  7th  Equity  Process  Rule* 
alters  the  old  practice  only  in  abolish- 
ing the  intermediate  writ  of  injunction. 
Radanauth  Chuckerhutty  v.  Bermo- 
rnoye  Bossee.  2d  Feb.  1837.  Mor.  284. 


1  2  Sm.  &  Ry.  168. 
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178.  An  injunctioD  will  issue  to 
restrain  proceedings  in  a  Mofiissil 
Court,  which  haye  commenced  pen- 
dente lite  in  the  Supreme  Court. 
JPranmkmen  Mitter  v.  Muttoosoon' 
dery  Dostee.  12th  Feb.  1841.  1 
Fulton,  389. 

179.  An  injunction  will  also  issue 
for  the  same  purpose,  if  a  Zillah  Court 
has  only  jurisdiction  over  a  portion  of 
the  property,  when  the  Supreme  Court 
has  iunsdiction  over  the  whole.    lb, 

180.  An  injunction  will  not  be 
granted  when  the  time  to  file  interro- 
gatories, or  set  down  the  cause  under 
the  second  Equity  Rule  ^  for  the  ex- 
amination of  witnesses,  has  expired ; 
the  bill  will  be  dismissed.  But  liyan, 
C.  J^y  directed  that  for  the  future  a 
motion  (of  course  and  without  notice 
on  office  copy  order  for  extended  time, 
and  certificate  of  no  interrogatories 
filed)  should  be  necessary  before  the 
cause  should  be  considered  as  dis- 
missed out  of  Court.  HurroPenaud 
Ghose  ▼.  Ramnarain  Mooherjee,  21st 
May  1841.    1  Fulton,  209. 

181.  Proceedings  in  the  Sudder 
Dewanny  Adawlut  are  not  a  breach 
of  an  injunction  prohibiting  proceed- 
ings in  any  Moiussil  Court,  for  the 
Sudder  Dewanny  Adawlut  does  not 
come  within  the  legal  acceptation  of 
a  Moiussil  Court.  Hurropersaud 
Ohose  Y.  Ramnarain  Mooherjee  and 
others.  22d  Feb.  1843.  1  Fulton,  160. 


(v)  Interrogatories, 

182.  Additional  interrogatories  in 
the  suit  were  allowed  to  be  filed  one 
year  after  the  original  interrogatories, 
and  the  costs  of  opposition  were  re- 
fused, the  party  opposing  not 
proving  that  he  was  delayed.  Isser- 
ckunder  Dutt  v.  Woodynarain  Dutt, 
17th  March  1828.    CI.  R.  1829. 337. 

183.  Irrelevancy  in  interrogatories 
before  the  Master  may  be  taken  ad- 
vantage of  by  excepting  to  the  Mas- 
ter's report.  Ki^tnonundo  Biswas  y, 
Pranmkissen  Biswas.  20th  Jan. 
1829.  CI.  R.  1834.  24. 


>  2Sm.&R7.15l.  R.2. 


184.  The  defendant  may,  if  he 
please,  answer  a  part  of  an  interro- 
gatory, and  then  except  to  the  rest  of 
it  as  irrelevant,  and  do  that  by  except- 
ing to  the  Master's  report  for  insuffi- 
ciency,   lb, 

185.  In  taking  an  account  of  a 
particular  estate,  a  man  cannot  be 
called  upon  td  give  an  account  of  all 
the  proper^  he  has.    lb. 

lo6.  A  decree  of  the  Court  is  to  be 
construed  strictly,  and  not  to  be  ex- 
tended by  construction  to  support  an 
irrelevant  examination.     lb, 

187.  The  Court  will  direct  the 
Master  to  narrow  the  interrogatory 
when  it  is  too  large.     lb, 

188.  Order  to  pass  publication, 
the  complainant  not  having  examined 
any  witnesses  for  one  whole  term. 
Secus,  if  a  whole  term  had  not 
elapsed.  Oooroopersaud  Ohose  v. 
Woodynarain  mundelL  13th  July 
1829.    CI.  Ad.  R,  1829.  54. 

189.  If  interrogatories  have  not 
been  filed,  the  complainant  need  not 
enter  a  rule  for  publication.  Ram- 
gopaul  MuUich  v.  Barretto.  13th 
March  1817.  CI.  R.  1829.  280. 
Degumburry  Dabee  v.  Bustom  Boss 
MuUich.    lb. 

190.  Semble,  Interrogatories  should 
be  filed  before  the  Master  to  examine 
the  party  as  to  what  books,  papers, 
kc.  are  in  his  possession.  If  the 
Master  refiise  to  receive  them,  the 
Court  should  be  moved  for  an  order. 
Muddoosoodun  Sandiel  v.  Rossmoney 
Bossee,  18th  Jan.  1839.  Clarke's 
Notes,  119.        

(w)  Motions, 

191.  Motions  in  equity  must  be 
made  on  notice  in  conformity  with 
the  practice  of  the  Court  of  Chan- 
cery. Mangles  v.  Turton,  22d  June 
1836.    1  Fulton,  311. 

192.  A  motion  to  dismiss  a  bill  un- 
der the  first  Equity  Rule'  for  the  exa- 
mination of  witnesses  for  not  duly  filing 
interrogatories,  must  be  for  a  rule  nisi. 
The  intention  of  the  Court  was  to 

*  2  Sm.&Ry.  151.R.  1. 
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assimilate  the  practice  on  the  Equity 
side  to  the  practice  in  Chancery  in 
England,  in  respect  of  motions  upon 
notice  and  for  rules  nisi,  Muthoora- 
navth  Mullich  v.  Hurromoney  Dos- 
see  and  others,  llth  Feb.  1837. 
Mor.  286. 

193.  Motion  was  made  on  a  cer- 
tificate of  answer  sword  for  leave  to 
clear  contempt  and  file  the  answer. 
The  Court  held^that  as  the  order  to 
take  the  bill  pro  confesso  had  been 
obtained,  and  the  cause  was  on  the 
board  for  hearing,  the  motion  was 
not  of  course,  and  that  notice  must  be 
given.  Connyhll  v.  Pooroosootun 
JDoss  and  another.  22d  Oct.  1838. 
Clarke's  Notes,  117.     Mor.  284. 

194.  A  motion  was  made  for  an 
order  that  a  defendant  who  was  in 
contempt  might  be  permitted  to  file 
his  answer  on  payment  of  costs  and 
certificate  of  answer  sworn.  There 
was  an  order  to  take  the  bill  pro  con- 
fesso.   Two  processes  had  issued  after 

sequestration,  and  the  Court,  for  this 
reason,  held  that  the  motion  must  be 
upon  notice.  Anon.  23d  Oct.  1838. 
BarwelFs  Notes,  9. 


(a?)  Exhibit. 
195.  The  Examiner  is  not  at  liberty, 
of  his  own  authority,  to  grant,  and  still 
less  to  compel  parties  to  take,  copies 
of  exhibits  proved  in  his  office.  TJie 
East-India  Company  v,  Sherson  and 
others.    1st  March  1814.  2Str.244. 


(y)  Petition. 

196.  The  original  title  deeds  of  the 
petitioner  should  be  produced  to  the 
Court  at  the  time  of  making  an  ap- 
plication under  Act  XXIV.  of  1841. 
In  the  Matter  of  certain  deeds,  ^c. 
Gungapersaud  Ohose  to  Dunlop,  and 
in  the  Matter  of  the  Act  XXIV.  of 
1841.  17th  July  1844.  1  Fulton, 
489. 

197.  Petitions  under  Act  XXIV. 
of  1841  are  special  petitions,  and 
should,  it  seems,  be  signed  by  counsel. 
Ih. 


6.  Ecclesiastical  and  Admiralty 

side. 

198.  QuiBre,  Whether  the  applica- 
tion for  a  curator,  under  Sec.  20.  of 
Act.  XIX.  of  1841,  should  be  made 
upon  notice?  The  affidavit  must  sa- 
tisiy  the  Court  that  the  possession  is 
wrongful,  and  not  merely  disputed. 
In  the  goods  of  Sreemutty  Okilmoney 
Dossee.  7th  Nov.  1842.  1  Ful- 
ton, 90. 

199.  In  the  Supreme  Court,  on  the 
Ecclesiastical  side,  an  exceptive  alle- 
gation, in  the  nature  of  a  demurrer, 
may  be  filed  to  a  libel.  Govind  Doss 
V.  Ramsahoy  Jemadar  and  others. 
3d  Aug.  1843.    1  Fulton,  217, 

IWO.  The  practice  of  filing  an  ex- 
ceptive allegation  in  the  nature  of 
objections  to  a  libel  was  upheld.  In 
the  goods  of  Sir  W.  (Jasement.  8th 
July  1844.    1  Fulton,  463. 

201.  Previous  to  a  grant  of  admi- 
nistration to  the  attorney  of  an  absent 
executor,  general  citations  are  neces> 
sary.  In  the  goods  of  Jenkins.  13th 
April  1844.     1  Fulton,  451.  ' 

202.  Such  citations  may  issue  at 
the  same  time  as  a  commission  to 
prove  the  execution  of  the  baiL     lb. 

203.  An  application  on  the  Admi- 
ralty side  for  leave  to  make  a  rule 
absolute  at  some  future  period,  as  it 
was  impossible  to  bring  it  on  during 
the  sittings  in  which  the  rule  nisi  was 
obtained,  in  consequence  of  the  state 
of  the  board,  was  granted,  and  the 
time  enlai^ed.  Murray  v.  Longford. 
1st  Dec.  1842.    1  Fulton,  97. 

204.  It  was  held  questionable  whe- 
ther allegations  for  irrelevance  and 
scandal,  on  the  Ecclesiastical  side  of 
the  Court,  could  be  referred  to  the 
Master.  In  the  goods  of  Outturn^ 
hankum  Mootoo  Mooddiar.  9th 
Feb.  1801.     lStr.76. 

205.  A  cause  must  be  four  days  on 
the  board  before  it  can  be  heard, 
although  expartCf  though  the  impugn- 
ant's  contumacy  had  been  pro- 
nounced. Wocjulmoney  Dossee  t. 
Woomeschunder  P.  Ckomdry.  1st 
Term,  1827.    CI.  R.  1829.  289. 

206.  The  Ecclesiastical  side  of  the 
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Court  has  no  power  to  direct  an  issue 
to  try  a  matter  of  fact.  In  the  goods 
ofPandcuey.  27th  Oct  1842.  1 
Fulton,  84. 

6.  Judges^  Chambers, 

207.  Caveats  may  be  argued  in 
Chambers.  In  the  goods  of  Por- 
teous.  14th  Sept.  1842.  1  Fulton,  76. 

208.  Applications  for  payment  of 
money  out  of  Court  during  the  sit- 
tings, must  be  made  to  the  &11  Court 
Dent  V.  De  Souza.  1st  Aug.  1843. 
1  Fulton,  213. 


II.  In  the  Courts  of  the  Honoub- 
ABLE  Company. 

1.  OeneraUy, 

209.  In  a  suit  concerning  rent  the 
Court  do  not  consider  it  irregular  to 
order  a  separation  of  the  lands  of  the  I  jB,  (7,  and  2>,  to  recover  a  share  of 


12.  of  Reg.  XIX.  of  1793  S  for  a  suit 
to  assess  resumeable  tax-free  land, 
exceeding  100  Bighds  in  extent,  and 
alienated  by  a  single  grant  prior  to 
the  1st  of  Dec.  1790.  Shamchund 
Baboo  and  another  v.  Rajender  Mo^ 
kerjee.  26th  Dcjc.  1811.  18.D.A. 
Rep.  363. — Harington  &  Fombelle. 

zl2.  It  was  held,  that  in  a  suit 
brought  by  one  person  asainst 
another  to  recove^  certain  lands 
under  a  deed  of  gift,  alleged  to  have 
been  executed  in  his  favour  by  the 
proprietor,  it  was  onlv  necessary  to 
inquire  into  the  title  of  the  claimant ; 
and  that  should  it  incidentally  appear 
that  neither  party  has  a  right  to  the 
property,  still  the  rightful  heirs  must 
institute  a  regular  suit  in  order  to  re- 
cover it.  Maja  Chutter  Singh  v.  Shah 
Moohummud  AH,  5th  April  1816. 
2  8.  D.  A.  Rep.  178.— Harington. 

213.  In  a  suit  brought  by  ^against 


parties  on  proof  of  independent  pro- 
prietary rignt,  though  it  did  not  ac- 
tually form  part  oftne  original  claim. 
Birjhishwof  and  others  v.  Sumbhoo- 
chund  Rai.  13th  June  1806.  1 S. 
D.  A.  Rep.  141.— H.  Colebrooke  & 
Fombelle. 

210.  Where  parties  (respondents) 
claimed  their  right  to  be  included,  as 
entitled  to  an  eighth  share  in  a  decree 
given  against  the  appellant  in  favour 
of  certain  persons,  co-heirs  in  the  liti- 
gated property,  with  the  respondents, 
who  had  obtained  the  whole,  the 
Court  decreed  an  eighth  share  of  the 

Jiroperty  to  the  respondents,  on  the 
aw  officers  declaring  that,  both  by  the 
Shastra  and  custom  of  the  country,  the 
respondents  were  justly  entitled  to 
audi  share.  The  appellant  in  this 
case  pleaded  that  he  had  already 
paid  the  money  to  the  heirs  named  in 
the  decree;  but  it  was  proved,  on  evi- 
dence, that  this  was  not  the  case. 
t/uUoo  Bhaee  Nuthoo  Bhaee  v.  Vu- 
moona  and  another,  10th  Aug. 
1809.  1  Borr.  364.— Grant  &  J. 
Smith. 

211.  The  sanction  of  the  Board  of 


Revenue  is  required,  under  Sec.  7.  &  ii.  of  1819. 


property  acquired  by  trade  whilst 
they  were  in  partnership  with  his 
father,  a  judgment  was  eiven  in  fa- 
vour o{  A,  Subsequently  to  execu- 
tion being  sued  out  by  the  plaintiff, 
B  claimed  exemption  from  responsi- 
bility under  the  said  decree,  on  the 
plea  that  neither  he  nor  his  father  had 
ever  been  in  partnership  with  the  fa- 
ther of  A,  This  plea  was  held  to  be 
inadmissible,  no  mention  having  been 
made,  at  any  former  stage  of  the  pro- 
ceedings, of  the  circumstance  which  it 
recited.  Rammohun  Sircar  v.  Jug' 
mohun  Sircar.  19th  Aug.  1816.  2S. 
D.  A.  Rep.  194.— Ker  &  Oswald. 

214.  It  was  held  that  a  sharer  in 
an  estate  was  entitled  to  her  share 
under  the  provisions  of  Sec.  13.  of 
Reg.  III.  of  1793,  though  she  was 
not  an  original  plaintiff  m  the  suit 
Kaleepershaud  Roy  and  others  v. 
Degumber  Roy.  28th  May  1817. 2  8. 
D.  A.  Rep.  237.— Ker  &  Oswald. 

215.  In  a  claim  preferred,  af^er  the 
period  prescribed  by  Reg.  II.  of  1805, 
and  Sec.  14.  of  Reg.  III.  of  1793,  it 

*  Sec.  12.  is  rescinded  by  Sec.  2.  of  Reg. 
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is  not  requisite  to  declare  that  the 
adverse  possession  was  acquired  by 
fraud  or  yiolence,  if  that  can  be  ga- 
thered from  the  plaint.  Tvbe^  Shah 
V.  Budder  Oodeen.  24th  July  1822. 
3S.  D.  A.  Rep.  162.— Smith  &  Goad. 

216.  Judgment  of  the  Sudder  De- 
wanny  Adawlut  was  declared  conclu- 
sive against  two  interlocutory  claim- 
antSy  their  claim,  virtually  rejected  by 
the  Zillah  decree,  not  havmg  been 
brought  forward  on  appeal  to  the 
Provincial  Court,  nor  supported  by  a 
separate  action.  Sona  Mam  Sarma 
v.  Mam  Muttun  Sarma  and  others. 
4th  Sept.  1823.  3  S.  D.  A.  Rep. 
266.— Smith  &  Martin. 

217.  Where,  in  a  suit  to  obtain  pos- 
session of  a  certain  Talooky  it  appear- 
ed that  the  respondents  had  collu- 
sively  created  a  fictitious  Talook  in 
favour  of  the  appellants,  to  evade  a 
decree  passed  against  them  in  another 
suit,  and  were  now  obliged  to  plead 
their  previous  collusion  m  bar  to  the 
suit  brought  against  them  in  the  pre- 
sent instance,  Uie  suit  was  dismissed 
with  costs  to  the  appellants.  Birj 
Mohun  Sein  and  another  t.  Mam 
NursinahMai.  19th  May  1829.  4 
8.  D.  A.  Rep.  341.— Rattray. 

218.  Where  part  only  of  a  claim 
is  awarded  by  a  judgment,  in  execu- 
tion thereof  possession  of  the  residue 
cannot  be  given,  although  it  should 
intermediately  devolve  on  the  claimant 
by  a  clear  title.  Mdi  Sham  Ballabh 
V.  Prankrijfhn  Ohos.  29th  March 
1830.  5  S.  D.  A.  Rep.  23.— Tumbull. 

219.  If  a  claim  be  dismissed  by 
way  of  nonsuit,  the  Court  should  not 
narrow  the  future  legal  recourse  of 
the  plaintiff.  Krishn  Datt  Sahu  v. 
Krishn  Parshad  and  others.  15th 
June  1830.  5  S.  D.  A.  Rep.  39.— 
Tumbull  &  Rattray. 

220.  By  the  release  of  the  vendors 
to  the  vendees  of  a  conditional  sale, 
procedure,  according  to  Sec.  8.  of  Reg. 
XVII.  of  1806,  cannot  be  dispensed 
with  under  peculiar  circumstances, 
such  as  an  intervening  attachment  in 
execution  and  sale  by  the  vendor  to  a 
third  party  to  satisfy  judgment.     lb. 


221.  Where  the  judgment  of  a 
Lower  Court  is  expressly  affirmed  in 
appeal,  any  inconsistent  words,  sub- 
joined to  the  decretal  order  of  the 
Appellate  Court,  should  be  treated  as 
surplusage,  benefiting  and  prejudicing 
neither  paj*ty.  Bharam  ^Sfarayan 
Ohos  and  another  Y.Ladli  Mohan 
Thakur  and  another.  90th  Aug. 
1830.  6  8.  D.  A.  Rep.  62.  —  Ley- 
cester  &  Tumbull. 

222.  A  sues  B  for  certain  proper- 
ties under  an  universal  title  (inheri- 
tance, for  instance),  and  B  repds  his 
claim  by  pleading  a  particular  title 
(Specific  Gift,  for  instance).  If  B*8 
title  fail,  the  Court  cannot  award  to  A 
any  property  not  claimed,  his  obvious 
right  notwithstanding.  Ibrahim  Khan 
V.  Sayud  Muhammad  Arab  and 
another.  19th  Sept.  1831.  5  S.  D. 
A.  Rep.  143.— Tumbull  &  Rattray. 

223.  A,  the  widow  of  By  a  Musul- 
mdn,  repelled  the  action  of  C,  his 
brother,  for  a  share  of  an  ancestral 
estate,  by  pleading  the  result  of  an 
action  by  their  fether,  whereby  his 
claim  to  a  share  therein  had  been  dis- 
missed. Flea  overruled,  the  father's 
hereditable  right  having  been  recog- 
nized in  a  subsequent  sdieme  of  dk- 
tribution  amongst  the  co-heirs,  and  J? 
and  Cy  as  such,  having,  by  joint  pay- 
ment, saved  the  estate  from  sale  for 
arrears  of  public  revenue,  thereby  ac- 
quiring the  interests  of  other  oo- 
sharers  who  abandoned.  Khati  Jan 
V.  Antmr  Khan  and  Ohm  Khan. 
5th  April  1832.  5  8.  D.  A.  Rep. 
184.— Rattray. 

224.  When  a  real  claim  of  a  plain- 
tiff is  dismissed,  the  Court  will  pro- 
vide for  any  equity  to  which  he  is 
entitled;  for  instance,  will  award  (with 
interest)  a^nst  the  estate  of  his  ven- 
dor, a  principal  sum  paid  by  the 
plaintiff  for  lands  which  the  plaintiff's 
vendor  could  not  legally  alienate.  Maft^ 
SundarMay  Y.HeirsofM^ja  Udtoant 
Singh.  30th  May  1832.  '5S.  D.A. 
Rep.  210.— Rattray  &  Walpole. 

225.  A  single  Judge  of  the  Sudder 
Dewanny  Adawlut  found  part  of  the 
disposition    of  a  judgment    of  the 
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Lower  Court  untenable,  and  con- 
curred in  the  rest  On  assent  of  the 
party  benefiting  by  such  untenable 
part  to  forego  its  benefit,  final  judg- 
ment, essentially  judgment  of  amend- 
ment, was  passed.  Prannath  Chau' 
dhari  y.  Chandramani  Devi.  25th 
Sept.  1838.  5  S.  D.  A.  Rep.  328. 
— Braddon. 

226.  A  revenue  sale  of  an  estate 
was  set  aside  on  the  suit  of  part  only 
of  the  owners.  Udman  Singh  and 
others  v.  Hie  CoUectar  ofZiUah  PaU 
naand others.  29th  July  1834,  68.  D. 
A.  Rep.  358. — Braddon  &  Barwell. 

227.  It  was  ruled  that  parties 
against  whom  a  claim  under  a  decree 
of  a  Civil  Court  lies,  are  jointly  and 
severally  liable  for  the  amount.  Jfuc- 
kundram  Oovindram  v.  CHrjashunher 
MoUychund  and  others.  10th  Sept. 
1839.  Sel.  Rep.  212.  —  Oibeme, 
Pyne,  &  Oreenhill. 

227  a.  In  the  case  of  a  joint  decree, 
without  specification  of  the  sums  pay- 
able to  each  of  the  plaintiiFs,  payment 
of  the  portions  of  the  other  decree* 
holders,  by  one  of  them  who  has 
realized  the  whole  amount,  cannot  be 
summarily  enforced.  Ram  Suhai 
JBajpal,  Petitioner.  22d  March 
1841.  S.  D.  A.  Sum.  Cases,  4--Reid. 

228.  An  action  having  been  brought 
to  set  aside  a  Kabuliyatf  or  counter- 
part  engagement  of  a  lease,  by  a  party 
against  whom  a  summary  suit  had 
been  previously  preferred  before  the 
Collector  for  arrears  of  rent  under  the 
same  engagement,  and  in  which  a 
decree  was  given  in  favour  of  the 
summary  plaintifi^,  subsequently  to 
the  institution  of  the  regular  suit  to 
contest  the  KabuUyatj  the  Court  per- 
mitted the  plaintiff  in  the  regular 
suit  to  file  a  supplementary  plaint  as 
an  application  to  set  aside  the  sum- 
mary decree  as  well  as  the  Kahuliyat, 
the  cancelling  of  which  formed  the 
subject  of  his  original  plaint.  Anun^ 
dee  Ram  Chuckerbuttee  v.  Hyder 
Allee  and  others.  j30th  March  1841. 
7  S.  D.  A.  Rep.  21.— D.  C.  Smyth  & 
Dick. 

229.  In  an  action  for  dower  by  the 


widow  against  the  heirs  of  a  deceased 
Musulman,  one  of  the  heirs  acknow- 
ledged the  justice  of  the  claim.  Held, 
that,  under  the  circumstances,  such  an 
acknowledgment  was  insufficient  as 
a  ground  on  which  to  form  a  judg- 
ment even  against  the  party  making 
it,  the  claim  not  being  of  that  nature 
that  it  could  be  divided ;  nor  could  a 
decree  be  ^ven  in  favour  of  the  plain- 
tiff as  agamst  one  of  the  defendants 
and  not  the  other,  they  both  standing 
in  the  same  relation  to  the  plainti^ 
being  her  own  daughters,  and  both 
having  inherited  equal  portions    of 
their  rather's  property.    JBeebee  Sor 
hedmn  v.  BeebeeHingun  and  another. 
18th  May  1841.    7  S.  D.  A.  Rep.31. 
— D.  C.  Smyth. 

229  a.  Execution  of  a  decree  against 
a  Hindti  widow,  personal  to  herself, 
cannot  be  summarily  had,  aftor  her 
death,  against  the  estate  of  her  late 
husband,  in  possession  of  the  son 
adopted  by  her  with  her  late  hus- 
band's permission;  but  the  decree- 
holder  may  try  the  question  of  the 
liability  of  the  property  by  a  regular 
suit  Beglar,  Petitioner.  26th  May 
1841.  S.  D.  A.  Sum.  Cases,  10.— 
Rattray  &  Reid. 

2SQb.  An  order  of  a  Zillah  Court 
dismissing  the  suit  of  the  petitioner, 
who  sued  to  recover  property  which 
had  escheated  to  the  Grovemment  on 
de&ult  of  succession,  because  the  pe- 
titioner did  not  appeal  from  a  sum- 
mary order  rejecting  his  claim,  was 
overruled,  as  against  the  practice  of 
the  Courts.  Bungsee  Doss  Udhehari, 
Petitioner.  31st  May  1841.  S.  D. 
A.  Sum.  Cases,  11. — Reid. 

230.  A  decree  for  landed  property 
should  specify,  in  detail,  the  property 
of  which  it  awards  possession,  with- 
out referring  to  any  other  docu- 
ments to  determine  what  that  pro- 
perty is.  Domun  Singh  and  anotJier 
V.  Ushoor  Khan  Chowdree.  3d  July 
1841.    7  S.  D.  A.  Rep.  41.— Reid. 

231.  In  a  claim  for  real  property, 
the  plaintiff  denied  the  facts,  and  im- 
pugned the  merits  of  a  decree  passed 
by  the  Sudder  Dewanny  Adawlut,  in 
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an  action  regarding  the  same  property 
between  the  ancestors,  of  the  parties 
to  the  present  suit  Held^  that,  under 
these  drcnmstances^  the  former  decree 
was  binding  as  between  the  present 
parties.  Gabriel  Ametick  Ter  Ste- 
pkanoos  V.  Gasper  Malcum  Gasper. 
30th  Nov.  1841,  7  S.  D.  A.  Rep.  57. 
— Tucker  &  Barlow.    . 

2d2.  In  an  action  for  the  imme- 
diate recovery  oj  real  property,  under 
the  Hindu  law  of  inheritance,  the 
Lower  Court  decreed  aeainst  the 
plainti&,  but  provided  for  their  rever- 
sionary interest  on  the  death  of  the 
present  incumbents.  Held,  that,  un- 
der the  circumstances,  such  order  was 
irregular,  as  it  would  have  been  suffi- 
cient to  have  pronounced  judgment 
upon  the  claim  as  preferred.  Udheet 
Sinah  and  others  v.  Mt.  Pran  Piaree 
and  others.  27th  Dec.  1841.  78.D. 
A.  Rep.  61. — Rattray  &  Tucker. 

292  a.  The  plaintiff  sued  the  defen- 
dants, a  mother  and  her  daughters, 
for  the  recovery  of  a  sum  of  money 
lent  to  the  former  on  the  security  of  a 
farming  engagement  of  a  certain  vil- 
lage, the  right  of  the  mother  in  which 
was  disputed  by  the  daughters,  who 
had  obtained  possession  to  the  eject- 
ment of  the  plaintiff.  The  Zillah 
Judge  declarea  that  the  village  was 
liable  for  the  debt,  thereby  deciding 
the  proprietary  right  between  the 
mother  and  daughters,  which  was 
not  at  issue;  and  the  Sudder  De- 
wanny  Adawlut  held  that  he  should 
have  confined  himself  to  a  decree  for 
the  plaintiff  for  the  money  due  to 
him,  leaving  the  question  of  the 
liability  of  the  property  to  the  stage 
of  execution  of  the  decree.  Mt,  Uwr 
fmt'UUHadi  v.  Syud  Alt  Buxsh. 
5th  June  1843.  7  S.  D.  A.  Rep.  125. 
— Rattray,  Tucker,  &  Barlow. 

233.  A  petition  filed  to  correct  an 
error  as  to  the  name  of  the  heir  of  a 
defendant  to  a  suit  cannot  be  consi- 
dered as  a  supplementary  plaint,  to 
which  the  provisions  of  Sec.  5.  of  Reg. 
IV.  of  1793  are  applicable.  Bholanath 
Baboo,  Petitioner.  8th  Jan.  1844. 
S.  D.  A.  Sum.  Cases,  65. — Reid. 


233a.  It  was  held  that  the  a(s 
counts  of  a  Government  office  require 
to  be  proved,  as  those  of  a  private 
individual.  Salt  Agent  of  BuUooahY. 
Chundermonee  and  others.  24th  May 
1844.  7  S.D.  A.  Rep.  179.— Barlow. 

233  h.  An  order  passed  in  the  exe- 
cution of  a  decree  for  the  sale  of  a 
contingent  interest  was  reversed  by 
the  Sudder  Dewanny  Adawlut,  who 
directed  the  '^ rights  and  interest''  in 
existence  to  be  sold.  Syad  UbdooUa, 
Petitioner.  8th  July  1844.  8.  D. 
A.  Sum.  Cases,  59. 

233c.  Suit  by  certain  Camatis  of 
the  Vaisya*  against  theMantHmahdr 
nod  (secret  assembly,  for  aven^ng 
encroachments    upon    the    rules  or 
rights  of  Cast),  to  establish    their 
right  to  have  performed  for  them 
and  their  tribe  certain  religious  cere- 
monies, called  Subha   and  AsMia 
(auspicious     and    inauspidoas),  by 
Brahmans,  in  the  language   of  the 
VedaSf  in  the  enjoyment  of  which 
they  had  been  disturbed  by  the  Brah- 
mans  refusing  to  perform  such  cere- 
monies.    In  the  answer  to  the  plaint 
the  defendants  denied  the  right  of  the 
ComatiSf  and  set  forth  certain  acts 
whereby    they    had    forfeited    their 
right  to  have  the  ceremonies  perform- 
ed for  them  by  the  Brahmans.     The 
Zillah  Court,  taking  that  part  of  the 
defendant's  answer  which  set  forth 
the  acts  by  which  the  forfeiture  of  the 
rights  in  question  was   occasioned, 
framed  it  into  a  statement  of  fsusts  and 
law  for  the  opinion  of  the  Pandit  of 
the  Court ;  and  upon  his  opinion  de- 
clared the  plaintiffs'  tribe  entitled  to 
have  the  ceremonies   performed  for 
them  by  Brahmans.     Upon  appeal, 
the  Provincial  Court   remitted   the 
suit  to  the  Zillah  Court  to  take  evi- 
dence, and  upon  such  evidence  and 
the  opinions  of  the  Pandits,  which 
the  Provincial  Couit  took  upon  the 
same  statement  as  the  Zilla!n,  thev 
affirmed  the    decree.     The    Sadder 
Dewanny  Adawlut,  upon  the  whole 
case,  reversed  these  decisions.    Held, 
by  the  Judicial  Committee  of  the 
Privy  Council,  reversing  the  deci- 
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Bions  of  the  three  Coarts^  that  the 
whole  proceedings  were  irregular^  and 
contrary  to  the  express  provisions  of 
the  Madras  Reg.  XV .  of  1816,  Sec. 
10.  Ci.  3.  &  4.,  which  reqnired  the 
Judge  to  record  the  points  necessary 
to  be  established  before  the  evidence 
could  be  taken ;  the  opinion  of  the 
Pandits  being  also  taken  upon  an 
assumed  statement  of  hcts  not  ad- 
mitted or  recorded.  But  in  consi- 
deration of  the  circumstances,  such 
reversal  was  without  prejudice  to 
bringing  a  fresh  suit  Namboary  Se- 
taptUy  and  others  v.  Kanoo,  Colanoo 
PuUia  and  others.  8th  Feb.  1845. 
3  Moore  Ind.  App.  359. 

233  d.  Held,  that  the  Ndib  Sirish- 
tahddr  shall  lay  all  petitions  super- 
scribed by  Vakeels  and  agents  as  be- 
longing to  any  particular  Judge,  be- 
fore such  Judge,  and  all  other  peti- 
tions having  no  such  superscription 
before  the  Judee  of  the  miscellaneous 
department  of  the  Court.  Vakeels  Ktid 
agents  appointed  under  Reg.  XII.  of 
1§33  ^  are  required  to  write  Sunder 
their  own  responsibility)  on  all  peti- 
tions presented  by  them,  in  cases  or 
matters  pending  before,  or  belonging 
to,  any  particular  Judee,  the  name  of 
the  Judge,  in  order  uiat  such  peti- 
tions may  be  referred  to  him  direct ; 
and  the  Ndib  Sirishtahddr  is  hence- 
forth prohibited  from  so  doing. 
Anon*  2d  June  1845.  2  Sev.  Cases, 
177.— Reid. 

233  e.  A  copv  of  a  decision  recorded 
in  the  English  language  under  Sec.  1. 
of  Act  XII.  of  1843,  by  a  Zillah  or 
City  Judge,  must  be  granted  to  an 
applicant,  a  party  to  the  cause.  Su- 
perintendant  of  the  Marine  Depart- 
ment, Petitioner,  8th  June  1846. 
2  Sev.  Cases,  345.— Reid. 

2.  What  Law  administered  between 

Parties, 
234.  Where  the  contested  estate 
was  situated  in  Beneal,  and  the  fa- 
mily, originally  from  Mitbila,  had  re- 
sided for  generations  in  Bengal,  had 

*  Bescinded  by  Act  I.  of  1846. 


intermarried  with  Bengali  women, 
and  had  not  invariably  observed  the 
reliffious  ordinances  of  Mithila;  it  was 
held,  that  the  Bengal  law  must  go- 
vern the  case.  Rajchunder  Naraen 
Chowdry  v.  Ooctdchund  Ooh.  22d 
June  1801.  1  S.  D.  A.  Rep.  43.— 
Lumsden  &  Harin^on. 

235.  It  waa  held  that  a  person  set- 
tling in  a  foreign  district  shall  not  be 
deprived  of  the  benefit  of  the  laws  of 
his  native  district,  provided  he  ad- 
hero  to  its  customs  and  usages.  Ottn- 
gadutt  Jka  v.  Sreenarain  JRai  and 
another.  24th  April  1812.  2  S.  D. 
A.  Rep.  11. — Harington  &  Stuart. 

236.  In  a  suit  brought  by  a  Mu- 
hammadan  against  a  Hindu,  the  de- 
cision was  grounded  on  the  law  of  the 
roligion  of  the  defendant,  as  directed 
by  Sec.  3.  of  Reg.  VIII.  of  1795.« 
Mt.  Rubbee  Koor  v.  Jewut  Maur. 
1st  April  1818.  2  S.  D.  A.  Rep.  257. 
— Ker  &  Oswald* 

236  a.  It  is  not  illegal,  in  suits  ap- 
pertaining to  Zillah  Midnapore,  to 
pass  decrees  without  reference  to  the 
Mitacshard,  and  according  to  the 
Ddya  "Bhigk  and  other  Pothis  of 
Bengal.  Sumboo  Mam  Chowdry  v. 
Mt.  Gour  Muni.  9th  May  1820. 
P.  C.  Cases.— C.  Smith. 

237.  In  a  suit  in  which  both  par- 
ties are  Shias  the  Court  will  decide 
agreeably  to  the  doctrines  of  that  sect ; 
and  according  to  the  law  of  inheri- 
tance prevailing  among  them  a  bro- 
ther is  entirely  excluded  by  a  daugh- 
ter.* Rajah  DeedarHooseiny. Ranee 
Zoohoorunnisa.  12th  Aug.  1822.  3S. 
D.  A.  Rep.  164. — Leycester  &  Ooad. 

238.  When  the  rights  of  a  Jain  by 
inheritance  were  involved,  the  Court 
sought  solution  of  questions  of  the 
Jain  Shastra  which  arose,  by  refe- 
ence  to  the  Hindu  law  officer  of  the 
Court  and  Jain  Pandits.  Maha 
Raja  Govindnath  Rai  v.  Ghulal 
Chand  and  otJters.  23d  March  1833. 
5  S.  D.  A.  Rep.  276.— H.  Shakespear. 

'  And  see  the  note  at  p.  522  infra. 

3  This  was  confirmed  on  appeal  by  the 
Judicial  Committee  of  the  Privy  CounciL 
See  infra,  PL  241. 
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239.  Where  right  of  inheritance 
was  the  subject  of  a  sait,  and  a  qaes* 
tion  as  to  the  validity  of  a  contract 
under  the  Muhammadan  law  inci- 
dentally arose,  the  Court  ascertained 
such  law  by  reference  to  its  Muftis. 
Imdad  AH  v.  Kadir  Bahsh  and 
others.  24th  April  1833.  5  S.  D. 
A.  Rep.  296.— Walpole. 

240.  Where  the  plaintiff,  a  Musul- 
mdn,  claimed  asainst  a  Hindti  vendor 
and  vendees  of  an  aliquot  part  of  an 
undivided  estate  the  right  of  pre-emp- 
tion founded  on  common  tenancy,  it 
was  ruled  by  the  Court,  on  general 
principles  of  equity,  that  the  legality 
should  be  tried  with  reference  to  the 
law  of  the  defendant  rather  than  that 
of  the  plaintiff.  The  Register  of  the 
Sudder  Dewanny  Adawlut  had  be- 
fore, when  consulted  with  reference  to 
Sec.  3.  of  Reg,  VIII.  of  1796,  enacted 
for  Benares  only,  propounded  this  as 
a  general  rule,  though  liable  to  vary 
under  particular  circumstances.  This 
was  nued  before  Regulation  VII.  of 
1832,  with  which  it  is  not  at  variance.^ 
SaMna  Khatun  v.  Oauri  Sankar  Sen 
and  others.  9th  July  1833.  5  S. 
D.  A.  Rep.  299. — Braddon. 

241.  By  Reg.  IV.  of  1793  it  is 
provided  uiat  in  suits  relating  to  suc- 
cession, inheritance,  marriage,  and 
Cast,  and  all  religious  usages  and  in- 
stitutions, the  Muhammadan  law  with 
respect  to  Muhammadans,  and  the 
Hindu  law  with  respect  to  Hindus, 
are  to  be  considered  as  the  general 
rules  by  which  Judges  are  to  form 
their  decision ;  according  to  the  true 
construction  of  which  the  Muham- 
madan law  of  each  sect  ought  to  pre- 
vail as  to  the  litigants  of  that  sect,  and 
not  the  general  Sunniy  law.     Rajah 


1  The  Rule  of  Sec.  3.  of  Keg.  VIIL  of  1795, 
enacted  for  Benares,  was  probably  borrowed 
from  the  analogous  rule  in  Stat  21.  Gteo.  III. 
c.  70.  s.  17.  applicable  to  cases  of  Hindus 
and  Muhammadans  tried  in  the  Supreme 
Court  It  is  now  rescinded  by  Sec.  8.  of 
Reg.  VII.  of  1832,  Sec.  15.  of  Reg.  IV.  of 
1793  being  substituted.  This  has  received 
a  declaratory  construction  by  Sec.  9.  of  Reg. 
VII.  of  1832,  which,  in  regard  to  the  case  of 
parties  differing  in  religion,  has  laid  down 
the  principle  adopted  in  the  above  case. 


Deedar  Sossein  v.  Ranee  ZukoaroO' 
nisa.  24th  Feb.  1841.  2  Moore 
Ind.  App.  441. 

242.  Held,  that  cases  arising  be- 
tween Armenian  parties  must  be  de- 
cided according  to  the  Armenian  law, 
and  that  the  established  practice  of 
referring,  for  the  opinion  of  Armenian 
ecclesiastics,  points  of  law  and  usage 
arising  from  Armenian  cases  pending 
decision  in  the  Company^s  Courts 
must  be  adhered  to,  until  altered  by 
some  Act  of  the  Legislature.  Regkar 
V.  Dishkhoon.  20th  Jan.  1842.  1  Sev. 
Cases,  159.— Smyth,  Shaw,  &;  Reid. 

243.  Held,  that,  according  to  the 
practice  of  the  Sudder  Devnumy 
Adawlut,  suits  r^arding  inheritance 
between  Armenians  should  be  de- 
cided according  to  the  exposition  of 
the  law  current  among  them,  as  given 
by  the  ecclesiastical  authorities  of  the 
Armenian  Church,  until  provided  for 
by  a  le^lative  enactment  J}acid 
MuJUc  Peridaan  ReglarY.Ribilkt^ 
koor  Wants  Cachick.  28th  Jan.  1842. 
7  S.  D.  A.  Rep.  72.— Reid  &  Shaw. 

244.  The  plaintiff  married,  in  Cal- 
cutta, a  girl  of  Dutch  parentage,  at 
the  time  of  her  marriage  award  of 
the  Dutch  Orphan  Chamber  at  Chin- 
surah,  but  resident  in  Calcutta,  and 
instituted  the  present  action  to  recover 
from  the  executors  of  her  grand- 
father's will  (written  in  the  Dutch 
language)  a  sum  of  money  bequeathed 
by  him  to  her.  Held,  that  the  case 
must  be  tried  according  to  the  En- 
glish, and  not  according  to  the  Dutch 
mw;  the  will  containmg  no  special 
provision  as  to  the  marriage,  both 
parties  being  British  subjects,  residm? 
in  Calcutta,  and  having  been  marriea 
at  the  Cathedral  in  Cdcutta  under  a 
licence  formally  obtained.  Roielko  v. 
Lacroix  and  another,  2d  Dec  1843. 
7  S.  D.  A.  Rep.  189.— Tucker  &  Reid. 

8.  Institution  Fee. 

245.  In  a  claim  to  the  amount  of 
a  decree  passed  twenty-four  years 
before,  and  which  was  disallowed  on 
account  of  the  lapse  of  time,  do  in- 
stitution fee  was  levied,  and  a  fourth 
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only  of  tbe  regular  costs  made  pay- 
able,  as  in  summary  suits.^  Mirza 
Ifusun  AH  Y.  Mirza  Shureef  and 
others.  5th  March  1811.  IS.  D.A. 
Rep.  317. — Harington  &  Fombelle. 

245  a.  Where  a  suit  had  been  irre- 
gularly instituted^  contrary  to  the  pro- 
visions of  the  Regulations^  the  Court 
being  of  opinion  that  the  Ziliah 
Judge  ought  to  have  pointed  out  the 
irregularity  to  the  ulaintifTy  and  al- 
lowed him  to  amend  his  plea,  directed 
the  institution  fees  in  all  the  Courts 
to  be  returned.  Shamcktmd  Baboo 
and  another  t.  lU^ender  Mokerjee, 
26th  Dec«  1811.  1  S.  D.  A.  Rep. 
363. — Harington  &  Fombelle. 

246.  Where  a  case  was  remanded^ 
on  appeal,  to  the  Lower  Court,  the 
Sudder  Dewanny  Adawlut  refunded 
the  whole  of  the  institution  fee,  and 
limited  the  remuneration  of  the  Vakeel 
to  one-half  of  the  regular  fees  in  de- 
posit NitydnoJid  Upddhydy  v.  Xo- 
kraman  Upddhydy  and  others.  16th 
March  1830.  5  S.  D.  A.  Rep.  342. 
— Sealy  &  Rattray. 

4.  Parties  to  Suit. 

247.  Where  the  plaintiff  alleged 
ejectment  by  the  deiendant,  by,  and 
under  colour  of,  an  act  of  the  Col- 
lector, whom  he  did  not  make  a 
party  to  the  suit ;  it  was  held  that,  for 
such  omission,  and  inasmuch  as  the 
particulars  of  the  claim  were  defi- 
cientlyset  forth  in  the  plaint,  jud^ent 
of  nonsuit  with  costs  be  substituted 
by  the  Sudder  Dewanny  Adawlut  in 
place  of  an  award  in  fayour  of  the 
plaintiff  passed  by  the  Lower  Courts. 
Mir  AH  V.  Rdghab  Rdm  Ray.  18th 
Nov.  1830.  5  8.  D.  A.  Rep.  72.— 
Tumbull  &  Sealy. 

1  It  was  determined  by  the  Court  of  the 
Sadder  Dewtnoy  Adawlut,  on  the  9th  of 
August  1797,  that  a  petition  to  enforce  a 
decree,  presented  after  an  interval  of  sere- 
ral  years,  does  not  subject  the  petitioner  to 
the  institution  fee  as  on  a  new  suit,  the  pro- 
cess in  such  case  being,  not  to  try  the  merit 
of  the  cause,  but  to  determine  on  the  en- 
forcement of  the  decree  after  hearing  the 
objections  of  the  party  against  whom  it  is 
desired  to  be  enforced. 


248.  Where  A  sued  B  for  an  estate 
on  a  general  title  resting  on  dis- 
puted points  of  fact  and  law,  and  re- 
covered in  the  Ziliah  Court  by  a  de- 
cree, from  which  B  did  not  appeal ; 
and  a  subsequent  action  of  A  against 
Bf  and  his  vendee  (7,  for  another 
estate  on  the  same  title,  was  dismissed 
on  appeal  by4he  Sudder  Dewanny 
Adawlut,  who  found  the  issues  diffe- 
rently ;  it  was  held,thatthefirst  decision 
was  not  binding  on  C>  because  he  was 
not  a  party  thereto,  and  because  the 
suit  was  for  a  different  estate.  Ban- 
dhu  Rdm  v.  Banker  Bait.  19th 
June  1832.  5  S.  D.  A.  Rep.  216.— 
Rattray  &  Walpole. 

249.  On  hearing  pleadings,  if  it 
appear  that  the  plaintiff  has  omitted 
any  party  who  may  be  found  liable 
to  the  claim,  the  Court  may  direct 
the  plaintiff  to  include  such  party  by 
supplemental  bill.  Raghu  Naih  Bose 
V.  The  Salt  Agent  of  Chittagong. 
10th  Dec.  1832.  5  S.  D.  A.  Rep.  242. 
— Rattray. 

249  a.  A  decree  cannot  be  enforced 
against  a  person  not  a  party  to  it. 
Bilanmr  AUee  Khan  and  another^ 
Petitioners.  15th  March  1842.  S. 
D.  A.  Sum.  Cases,  25. — Reid. 

250.  Where  the  plaintiff  sued  to  set 
aside  a  sale,  made  in  execution  of  a  de- 
cree, of  certain  property,  alleged  to 
have  been  previously  purchased  in  the 
name  of  his  dauehter-in-law  ;  it  was 
held,  that  as  the  latter,  who  was  the 
nominal  vendee,  was  not  made  a 
party  to  the  suit,  the  plaintiff  must  be 
nonsuited.  Juggumath  Singh  and 
anotlier  v.  Syed  Abdoollah.  dd  May 
1842.  7  S.  p.  A.  Rep.  95.  —  Lee 
Warner  &  Reid. 

250  a.  A  plaintiff  was  nonsuited 
by  the  principal  Sudder  Ameen,  under 
Sec.  3.  of  Reg.  IV .  ofl793,  for  making 
a  deceased  person  a  defendant  to  his 
suit  which  ne  had  instituted  against 
several  others  living ;  and  this  order 
was  affirmed,  in  appeal,  both  by  the 
Ziliah  Judge  and  the  Sudder  De- 
wanny Adawlut.  Pandianan  Ray, 
Petitioner.  24th  March  1846.  2 
Sev.  Cases,  307. — Reid. 
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Petitioner.    5th  Oct.  1841.     S.  D. 
A.  Sum.  Cases,  18. — Court  at  large. 

2566.  The  Sudder  Dewannj  Adaw- 
lut  refused  an  application  to  appeal 
in  formd  pauperis  preferred  by  a 
party  who  would  not  defend  in  the 
Lower  Court.  Ittur  Khan  and  ano- 
ther.  Petitioners.  13th  April  1842. 
S.  D.  A.  Sum.  Cases,  27.— Reid. 

256  c.  The  Petitioner,  who  was  a 
convict  in  jail,  undergoing  a  criminal 
sentence,  was  permitted  to  appeal  in 
Jarmd  pauperis  under  the  provisions 
of  Act  XIX.  of  1840,  without  per- 
sonally attending.  mSyed  Ahdool  Mor 
feezy  Petitioner.  30th  May  1842. 
S.  D.  A.  Sum.  Cases,  32.— Court^at 
large. 

^56  d.  An  order  passed  by  the 
Zillah  Judge  under  CI.  2.  of  Sec.  12. 
of  Reg.  XXVIII.  of  1814,  reiiising 
permission  to  a  party  to  appeal  in 
formd  pauperis,  is  final,  and  not 
open  to  appeal  to  the  Sudder  De- 
wanny  Adawlut.  Beijnatk,  Peti- 
tioner. 13th  June  1842.  S.  D.  A. 
Sum.  Cases,  32. — Reid. 

256  e.  It  is  not  necessary  to  strike 
o£f  the  suit  of  a  pauper  plaintiff  on 
his  death  :  his  heir,  on  proof  of 
pauperism,  may  be  permitted  to  carry 
on  the  suit.  Swd  Momla  Buxsh, 
Petitioner.  10th  April  1843.  S.D. 
A.  Sum.  Cases,  47. — Reid. 

256/.  The  possession  of  property 
by  a  guardian  is  no  bar  to  the  admis- 
sion of  a  suit  in  formd  pauperis  on 
behalf  of  his  ward.  Mt.  Afzul  Sul* 
tan.  Petitioner.  11th  Sept  1843. 
S.  D.  A.  Sum.  Cases,  52. — Reid. 

256^.  If  lapse  of  time,  not 
amounting  to  a  period  which  would 
bar  the  institution  of  a  suit  on  a  full 
stamp,  be  the  only  ground  for  reject- 
ing an  application  in  formd  pauperis, 
it  is  insufficient.^  Jugmohun  Man- 
jee,  PetUioner.  22d  April  1844.  7 
S.  D.  A.  Sum.  Cases,  58. — Rattray, 
Tucker,  &  Reid. 


7.  Reservation  of  Ri^ht. 
257.  On  the  death  of  a  Hindu 


>  See  Act  IX.  of  1839. 


widow  in  possession  of  her  late  hus- 
band's estate,  a  claim  was  preferred  by 
Ay  founded  on  gift  and  adoption, 
under  a  written  permission  of  the  de- 
ceased husband,  and  was  resisted  by 
Bj  on  an  alleged  title  of  a  previous 
gift,  and  denisJ  of  the  adoption  oi  A. 
The  claim  was  disallowed  by  the 
Court,  the  proof  of  the  permission  to 
adopt  being  held  to  be  defective,  and 
the  presumption  being,  that  if  it  ever 
had  been  granted,  it  had  subsequently 
been  cancelled :  it  was,  however,  de- 
creed that  the  husband's  relations  were 
at  liberty  to  sue  the  donee  of  the 
widow,  when  the  validitv  of  the  trans- 
fer by  gift,  to  their  exclusion,  would 
come  under  consideration;  and  that 
the  decision  of  thb  case  should  not 
affect  such  action  on  their  part.  Oun- 
garam  Bhaduree  v.  Kashee  Kaunt 
Roy.  4th  Feb.  1813.  2  8.  D.  A. 
Rep.  44. — Rees. 

258.  Property  supposed  to  belon? 
to  a  public  defaulter,  being  attached 
and  aoout  to  be  sold  in  satisfaction  of 
dues  of  Oovemment,  should  another 
person  claim  that  properhr  previously 
to  the  sale,  a  summary  mquiry  may 
be  made  into  the  merits  of  the  claim. 
A  formal  investigation  is  not,  in  the 
first  instance,  necessary :  but  it  is  at 
the  option  of  the  claimant  to  institute 
subs^uently  a  suit  against  the  former 
incumbent  and  the  purchaser  jointly, 
and  if  his  title  be  proved  the  sale  will 
be  void,  and  the  property  adjudged 
to  him  with  costs,  as  provided  for 
by  Sec.  29  of  R^.  VII.  of  1799. 
Vakeel  of  Oovemment  and  others  v. 
Mt.  Kishoree.  25th  Nov.  1815.  2  S. 
D.  A.  Rep.  162. — Harington  &  Ker. 

259.  A  and  B  recovered  at  law 
their  husband's  share  in  a  joint  estate, 
on  a  gift  from  him  and  acknowledg- 
ments by  his  brothers.  They  had 
obscurely  associated  in  the  plaint  an 
infant  (7,  as  an  adopted  son,  but  the 
fact  and  l^ality  of  his  adoption  were 
disputed  and  not  investigated.  The 
judgment  passed  was  construed  as  not 

2  Rescinded,  except  the  first  Clause,  by 
Sec.  2.  of  Reg.  XI.  of  1822. 
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conclusive  in  regard  to  the  reyersion, 
and  not  establishing  any  unimpu^- 
able  right  in  C;  and  on  defect  in  his 
title  shewn^  and  the  proved  right  of 
D  to  part,  D  recovered.  3abu  Shea 
Manog  Singh  v.  Babu  Ram  Prahas 
Singh.  25th  Sept.  1831.  5  S.  D. 
A.  Rep.  145.— Tumbull  &  H.  Shake- 
spear. 

260.  A  sued  for  an  estate  by  title 
of  inheritance.  B  repelled  the  suit, 
by  pleading  delect  of  right  in  A,  and 
iudgment  m  a  prior  cause  between 
himself  and  Cj  tne  adoptive  mother 
of  ^,  founded  on  a  compromise  which 
he  alleged  Owas  competent  to  make. 
The  Court,  finding  strong  presumption 
of  jI's  right,  quashed  the  judgment 
on  the  first  claim,  to  which  A  ought 
to  have  been  made  a  party,  and  exe- 
cution of  which  he  opposed,  and  de- 
creed recovery  to  Ay  with  permission 
to  jB  to  bring  a  new  suit  against  A 
and  Cj  jointly,  to  establish  tne  1^- 
lity  of  his  alleged  title  under  the  com- 
promise. Mahd  Mdjd  Oavindndth 
R&yy.OuUlChand  and  others.  23d 
March  1833.  5  S.  D.  A.  Rep.  276. 
— H.  Shakespear  &  Walpole. 

261.  The  Lower  Court  did  not  try 
part  of  the  claim  of  A  on  J3,  because 
it  was  repelled  by  the  result  of  (7s 
suit  against  B  resting  on  fact,  reserving 
A's  right  to  sue  de  novo  according  as 
the  Appeal  Court  might  decide  in  the 
other-suit  which  was  appealed.  The 
Sudder  Dewanny  Adawlut  affirmed 
this  decision.  Sidayat  Alt  Khdn 
and  another  v.  Tdjan  and  others.  4th 
April  1833.  5  S.  D.  A.  Rep.  287.— 
Walpole. 

262.  A  petition  by  the  plaintifis, 
presented  by  the  authorized  Vakeels 
of  the  plaintifis,  withdrawing  their 
claim,  having  been  rejected  by  the 
Zillah  Judge,  on  the  ground  that  it 
was  an  act  of  collusion  and  fraud,  of 
which  the  parties  themselves  (all  fe- 
males), whose  act  it  was  alleged  to  be, 
were  probably  ignorant ;  it  was  held, 
that  as  such  withdrawal  did  not  affect 
the  rights  of  other  parties  who  had  in- 
tervened as  claimants,  it  ought  not  to 
have  been  rejected,  the  plaintiffs  being 


bound  by  their  own  act;  and  the 
Court,  in  dismissing  the  claim  as  be- 
tween the  original  parties,  reserved 
the  right  of  the  interveners.  Vtarvt 
Jan  Bibi  v.  Shub  Jan  Bibi  and 
others.    11th  Sept  1837.    6  S.  D. 

A.  Rep.  181 Braddon  &  Hatch- 

inson. 


8.  Reversal  of  Decree. 

263.  The  proprietary  right  having 
been  formally  investigated  and  decided 
on  in  a  summary  suit  by  a  Register, 
whose  decision,<n9  a  regular  appeal 
having  been  erroneously  admitted 
from  It,  was  reversed  by  the  Provin- 
cial Court;  the  Sudder  Dewanny 
Adawlut,  on  a  summary  appeal,  did 
not  think  proper  to  touch  the  reversal 
of  the  Register's  decree,  such  reversal 
being  proper,  although  the  natore  <^ 
the  appeal,  and  the  grounds  of  the 
reversal,  were  erroneous,  but  specially 
directed  that  the  party  in  possession 
before  the  dispute  should  not  be  dis- 
turbed. I/uchmun  Bos  and  (4ken 
V.  Roopchund  and  others.  6th  Jan. 
1820.    3  S.  D.  A.  Rep.  3.— Rees. 

264.  In  a  suit  between  A  and  B,  the 
Court  having  decided  that  no  dares? 
was  used  in  a  sale  of  a  certain  JSfauza 
by  the  ancestor  of  j1  to  -B ;  it  was 
held,  that  it  was  not  competent  to 
the  Courts  below  to  give  juagment  in 
favour  of  C,  who  claimed  to  be  a  co- 
proprietor  with  A  a^inst  B,  on  the 
ground  of  the  proof  of  the  plea  of 
duress  having  been  used  in  the  sale. 
Sohanmn  Lai  and  another  v.  Uj<ab 
Rai.  26th  Jan.  1820.  3  S.  D.  A. 
Rep.  41. — Goad. 

265.  The  Courts  are  not  competent 

to  decide  in  a  new  suit,  contrary  to 
the  provisions  of  a  former  final  decree 
relative  to  the  same  property.  The 
merits  of  that  decree  cannot  be  gone 
into.  Rao  Ram  Sunkur  v.  Ranee 
TameeDibia.  25th  April  1826.  4 
S.  D.  A.  Rep.  146.—Leycester  & 
Dorin. 

266.  The  decrees  of  the  Lower 
Courts  were  reversed,  owing  to  the 
proceedings  in  the  Zillah  Court  not 
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having  been  conducted  agreeably  to 
Sec  30-  of  Reg.  11.  of  1819 ;  and  the 
Judge  was  instructed  to  try  the  cause 
de  novOf  in  conformity  to  the  provi- 
sions of  the  said  Regulation  upon  the 
original  fees  for  stamp  paper.  The 
costs  in  the  Sudder  Dewanny  Adaw- 
lut  and  the  Provincial  Court  were 
made  payable  by  the  parties  respec- 
tively, itajah  Armurdun  Sahee  and 
another  v.  Sheo  Dial  Oopudiak.  10th 
July  1826.  4  S.  D.  A.  Rep.  173.— 
Leycester  &  Dorin.* 

267.  In  a  suit  for  possession  of  an 
estate  by  cerismWkiminddrs  against 
a  farmer  who  claimed  the  right  to 
hold  the  lands  on  a  perpetual  tenure 

•  at  a  fixed  Jama,  judgment  was  riven 
in  favour  of  the  plaintiffs^  the  defen- 
dant not  being  able  to  substantiate 
his  plea ;  and  a  claim  to  compensation 
preferred  by  the  same  plaintiffs  for 
Sdyir  duties  resumed  m>m  a  Ganj 
which  had  been  established  by  the 
farmer  was  rejected,  as  not  belonging 
to  the  proprietors  of  the  land ;  but  the 
Provincial  Court  having  adjudged 
that  neither  party  had  a  ripht  to  com- 
pensation,  so  much  of  their  decree 
was  reversed,  the  point  for  decision 
beine  merely  whether  or  not  the  right 
lay  m  the  claimants.  BrightTnan 
V.  Casinath  Bunhoqjea  and  others, 
17th  Jan.  1827.  4  S.  D.  A.  Rep. 
201. — Leycester  &  Dorin. 

268.  The  ZiUah  Court  having,  un- 
der the  rule  of  Hindu  law  which  bars 
the  rieht  of  a  woman  to  alienate  an- 
cestral property,  dismissed  a  claim 
preferred  on  the  ^und  of  a  deed  of 
sale  executed  to  Sie  plaintiff  by  a  fe- 
male, the  Sudder  Dewanny  Adawlut 
reversed  the  decree,  it  appearing  that 
the  defendants  had  not  pleaded,  as  a 
bar  to  the  claim,  the  rule  of  law  which 
governed  the  Judgment  of  the  Lower 
Court ;  that  there  was  nothing  on  the 
proceedings  to  shew  that  the  property 
was  ancestral ;  and  that  the  defend- 
ants, both  in  the  proceedings  and  in 

{)rivate  transactions,  had  acknow- 
edged  the  fact  of  the  sale  without 
offering  any  objection  to  the  same. 
Omron  Singh  v.  Mt.  Hem  Konrvur 


and  others.  29th  Aug.  1836.  6  S. 
D.  A.  Rep.  105.— Rattray  &  Brad- 
don. 

268  a,  A  principal  Sudder  Ameen 
cave  judgment  in  a  case  in  which  he 
Bad  no  Jurisdiction.  On  application 
to  the  Sudder  Dewanny  Adawlut  the 
Court  held  that  the  irregular  decree 
could  not  be  set  aside  on  a  mere  sum- 
mary appUcation.^  Piddington,  Pe- 
titioner. 24thMay^842.  S.D.A. 
Sum.  CaseS;  31. — Reid. 


9.  Meview. 

269.  Where  a  party,  in  his  petition 
for  a  special  appeal,  stated  that  he  had 
been  cast  in  several  other  suits  in  the 
Lower  Courts  of  precisely  the  same 
kind  as  the  present,  and,  in  the  event 
of  the  judgment  of  the  Sudder  Court 
being  m  his  favour,  it  was  his  inten- 
tion to  apply  for  the  admission  of 
special  appeab  from  the  decrees  in 
the  other  suits  referred  to ;  the  Court 
observed  that  the  regular  course  for 
the  appellant  to  pursue  was,  to  applv 
to  the  Courts  who  passed  such  deci- 
sions for  a  review  of  judgment  under 
the  provisions  of  Sec.  6.  of  Reg.  XV. 
of  1816.  Rajah  C.  Vencata£^  Oo- 
pal  Jagganadha  Rao  v.  Khajah 
Shumsooddeen  and  another.  Case  16. 
of  1817.  1  Mad.  Dec.  179.— Scott 
&  Greenway. 

270.  Where  a  claim  had  been  dis- 
missed on  special  appeal,  a  review  of 
judgment  was  admitted,  on  a  suspicion 
that  the  Pundit  on  whose  Vyavashta 
the  special  appeal  had  been  decided, 
had  taken  a  bribe  to  induce  him  to 
give  a  favourable  answer.  Nundram 
andothers  T.Kashee  Pandeandothers. 
30th  June  1825.  4  S.  D.  A.  Rep. 
70. — C.  Smith,  Martin,  &  Ahmuty. 
(J.  Shakespear,  dissent.) 

271.  Review  of  judgment  was  ad- 
mitted ex  parte,  on  the  ground  of  ob- 


^  The  regular  appeal  was  subsequently 
made,  and  the  decision  of  the  Lower  Court 
set  aside,  as  the  defendant  was  clearly  not 
subject  to  the  jurisdiction  of  the  Zillah 
Court 
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yious  error,  without  Bummoning  the 
opposite  party  to  shew  cause.  Ra- 
jefidra  Narayan  Adhikari  and  ano- 
thei*  V.  Sayud  Abdul  Hakim  and 
another.  7th  Jan.  1832.  5  S.  D. 
A.  Rep.  807. — A.  Ross. 

272.  WJiere  the  Sudder  Dewanny 
Adawlut  had  confirmed  the  decision 
of  the  Provincial  Court,  which  dis- 
missed a  claim  as  harred  hy  prescrip- 
tion, but  afterwards,  on  review,  held 
that  valid  exception  existed,  and  di- 
rected that  the  suit  revived  should  be 
tried  on  its  merits ;  it  was  held,  that 
the  Lower  Court,  and  the  Sudder  De- 
wanny Adawlut  in  appeal,  cannot 
again  go  into  the  question  of  prescrip- 
tion, nor  try  any  alleged  fraud  and 
imposition,  by  which,  on  review,  the 
oraer  for  the  revival  of  the  case  had 
been  obtained.  B,up  Chand  Sdku 
and  another  v.  Jivan  L61  Ray  and 
otfiers.  31st  Jan.  1832.  6  8.  D. 
A.  Rep.  168.— Rattray. 

273.  The  Zillah  Court,  on  the  olain- 
tiff's  suit,  adjudged  a  conditional  sale 
made  by  the  defendant  to  be  absolute. 
The  appeal  from  this  judgment  was 
heard  by  two  Judges  of  the  Provin- 
cial Court  in  succession;  the  last 
(Curtis)  adopted  the  judgment  of  re- 
versal proposed  by  the  former  (Mid- 
dleton)  on  the  ground  of  redemption 
by  the  vendor ;  but  the  first  Judge, 
by  order,  on  a  petition  of  the  vendees, 
had  suspended  his  judgment  to  see 
whether  the  two  Juages  would  agree 
with  him  in  the  retraction  of  it;  but 
the  second  Judge  concurring  in  the 
judgment  of  reversal,  the  first  Judge 
passed  final  judgment  in  conformity 
with  that  opinion  of  the  second  Judge. 
He,  however,  by  an  order  on  the  pe- 
tition of  the  vendees,  directed  an  ap- 
plication to  the  Sudder  Dewanny 
Adawlut  for  review,  because  the  ven- 
dor had  not  redeemed,  and  no  provi- 
sion had  been  made  for  the  balance 
due,  and  he  stayed  execution  on  the 
judgment  of  reversal.  This  order 
nad  not  been  sent  to  the  other  Judge 
for  concurrence  when  the  Provincial 
Court  was  abolished  under  Reg.  II. 
of  1833.     On  application  to  the  Sud- 


der Dewanny  Adawlut,  by  the  ori- 
ginal defendant,  for  the  admission  of 
a  special  appeal,  review  of  judgment 
was  admitted  under  Sec.  5.  of  that 
Regulation.  Seirs  of  JRoopchund 
Paramanik  and  another  v.  Bhaawat 
and  another,  12th  March  1834.  5 
S.  D.  A.  Rep.  352.— H.  Shakespear. 

274.  An  application  for  a  review  of 
judgment  rejected  by  the  deciding 
Judge  cannot  be  admitted  by  any 
other  Judge.  Aulhn  Chund  I>hur  v. 
Bejai  Govind  Burrall  and  othert, 
26th  March  1838.  6  S.  D.  A.  Rep. 
224.— Tucker  &  lAid. 

275.  By  the  practice  of  the  Presi- 
dency Sudder  Dewanny  Adawlut,  re- 
view of  judgment  was  held  not  to  be 
admissible  after  a  lapse  of  twelve 
years  from  the  date  of  the  final  deci- 
sion on  the  case.^  Kasheenauth  Bon- 
nerjea  and  others  v.  Brijmohan  Mit- 
ter  and  others.  25th  May  1840.  1 
Sev.  Cases,  49.  Tucker,  D.  C. 
Smyth,  &  Reid. 

275  a.  An  application  for  a  review 
of  judgment,  on  grounds  already  de- 
cided upon  by  former  Judges  of  the 
Sudder  Dewanny  Adawlut,  was  re- 
jected. Bunnudee  Bhose  v.  Rajah 
Burdakant  Race.  10th  Feb.  1841. 
S.  D.  A.  Sum.  Cases,  3. — ^Tucker  & 
Rattray. 

276  b.  An  appeal  to  the  Sadder 
Dewanny  Adawlut  from  the  judg- 
ment of  a  Lower  Court,  which  has 
been  struck  off  on  de&ult,  is  no  bar 
to  such  Court  applying  for  sanction 
to  review  its  own  judgment.^  Bugk- 
wan  Dutt  Sing  v.  Mirza  Ahmed 
Hussein.  20th  April  1841.  S.  D. 
A.  Sum.  Cases,  7. — Reid. 

275  c.  Ruled  that  the  order  of  a 
Zillah  Judge  refiising  to  allow  a  prin- 
cipal Sudder  Ameen  to  review  his 
judgment  is  final.  Imrut  LaU,  Pe- 
titioner. 23d  June  1841.  S.  D.  A. 
Sum.  Cases,  12. — Court  at  large. 

1  This  case  is  important,  as  being,  as  is 
believed,  the  only  one  in  which  it  has  been 
ruled  that  the  expiration  of  twelve  jesrs 
bars  the  admission  of  an  application  for  re- 
view. 

'See  Construction,  No.  1057,  par.2.j 
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275  d.  An  application  for  review 
of  a  summary  order  was  rejected 
without  inquiry  into  its  merits,  be- 
causcy  first,  a  copy  of  the  order  com- 
plained of  had  not  been  filed  with  the 
petition  of  review,  and,  secondly,  be- 
cause no. reason  was  given  for  the  de- 
lay in  making  the  application.  Majah 
KishenchundeTy  Petitioner,  18th 
April  1842.  S.  D.  A.  Sum.  Cases, 
28.— Reid. 

275  e.  To  enable  the  Sudder  De- 
wanny  Adawlut  to  receive  an  appli- 
cation for  a  review  of  judgment  on 
paper  of  the  valul^prescribcM  for  mis- 
cellaneous petitions,  it  should  be  filed 
complete  within  three  months,  accom- 
panied by  all  the  necessary  papers. 
Maja  Ritghonundun  Singh,  Peti- 
tioner. 23d  Aug.  18^.  S.  D.  A. 
Sum.  Cases,  37. — Court  at  large. 


10.  Powers  of  Judges, 

276.  The  opinions  recorded  by  the 
Judges  of  the  Sudder  Dewanny 
Adawlut  on  a  first  decision,  are  not 
set  aside  merely  by  the  admission  of 
a  re-hearing,  or  review  of  judgment. 
JUt.  Ifuk&mun  and  others  v.  Jfeer 
Kubeer  Sossein  and  others.  3d  April 
1842.    7  8.  p.  A.  Rep.  81. 

277.  A  suit  having  been  received 
by  one  Judge  of  a  Provincial  Court, 
it  is  not  competent  to  another  Judge 
to  dismiss  it  on  the  ground  of  the 
cause  of  action  not  being  such  as  to 
render  it  cognizable  by  that  Court ; 
nor  is  this  just  ground  in  any  case  for 
dismissing  a  suit  after  the  merits  have 
been  gone  into.  Nubhishore  Bunr 
hoojea  v.  Hyder  Buhsh.  dOth  Aug. 
18i4.  2  S.  D.  A.  Rep.  125.  —  Ha- 
rington  &  Fombelle. 

278.  In  a  case  of  review  of  judg- 
ment, two  Judges  being  of  opinion 
that  the  decree  reviewed  should  be 
reversed  and  two  that  it  should  be 
affirmed,  one  of  the  latter  having 
joined  in  passing  the  decree  reviewed, 
and  the  tfudge  who  concurred  with 
bim  in  that  decision  having  since 
died ;  it  was  held,  that  the  opinion  of 
the  deceased  Judge  should  be  taken 

Vol.  I. 


into  account,  so  as  to  create  a  majo- 
rity  without  the  necessity  of  calling 
in  a  fifth  Judge.  Baboo  Sheodas  No- 
rain  V.  Kunwtd  Bas  Koonmur  and 
others.  5th  July  1823.  3  S.  D.  A. 
Rep.  234. — Leycester. 

279.  One  Jud^e  of  a  Provincial 
Court  being  of  opinion  that  the  ^llah 
decree  should  be  reversed,  and  a  se- 
cond that  it  should  be  affirmed,  with 
leave,  however,  to  the  defendants  to 
bring  a  firesh  action^  it  was  held,  that 
it  is  not  competent  to  a  third  Judge 
to  dispose  of  the  case  finally,  by  affirm- 
ing the  Zillah  judgment,  if  he  differ  as 
to  the  latter  part  of  the  order.  Suleem 
OoUa  and  others  v.  Boorpudee  Basee. 
9th  March  1824.  3  S.  D.  A.  Rep. 
319.— Ahmuty. 

280.  Quare,  Does  difference  as  to 
the  essential  motives  of  the  decree  of  a 
Lower  Court  constitute  that  difference 
of  judgment,  which  (within  the  intent 
of  Sec.  6.  of  Reg.  XIII.  of  1810) » 
requires  that  the  single  Judge  of  the 
Superior  Court  so  di&ring  should  re- 
fer the  case  on  ?^  Koul  Nath  Singh 
V.  Jaijrwp  Singh  and  another.  20th 
Feb.  1830.    5  S.  D.  A.  Rep.  12. 

281.  Previous  to  Reg.  IX.  of  1831^ 
the  Sudder  Dewanny  Adawlut  held' 
that,  under  special  circumstances  Tdis- 
sent  from  the  Vt/avashtha,  on  wnich 
rested  the  decree  of  the  Lower  Court), 
an  appeal  should  be  submitted  to  a 
second  Judge,  although  the  single 
Judge  so  dissenting  concurred,  on 
other  grounds,  in  f£e  judgment  ac- 
tually passed.    lb. 

282.  Two  Judges  (Messrs.  Rat- 
tray &  Turnbull)  admitted  a  review 


1  Modified  by  Sec.  2.  of  Reg.  IL  of  1831. 

'  On  this  point  the  Judges  were  divided : 
Mr.  Leycester  and  Mr.  Sealy  held»  that  as 
the  Judffe  so  differing  concurred  in  the  de- 
cision of  the  Lower  Court,  his  judgment  was 
final ;  and  difference  of  motives  did  not  in- 
volve necessity  of  reference  to  another 
Judge.  Mr.  Ross  and  Mr.  Turnbull,  on  the 
other  hand,  were  of  opinion  that  there  was 
that  obvious  difference  of  motives  which 
rendered  such  reference  necessary.  It  was 
ultimately  ruled  that,  under  the  circum- 
stances of  the  case,  it  should  be  submitted 
to  another  Judge,  but  that  the  general  prin- 
ciple should  be  considered  as  nndetemuned. 
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of  the  judgment  passed  by  themselves. 
Mr.  Rattray,  on  hearing  the  reTiew, 
proposed  to  confirm  the  judgment ; 
and^  as  Mr.  TumbuU  had  left  the 
Court,  sent  on  the  case  for  another 
voice.  Messrs.  H.  Shakespear  &  Wal- 
pole  were  of  opinion  that  Mr.  Rat. 
tray  was  competent,  singly,  to  confirm, 
and  that  the  reference  to  another 
Judge  was  unnecessary.    lb, 

283.  Where  Jwo  Judges  of  the 
Sudder  Dewanny  Adawlut  concurred 
in  amending  the  decree  of  a  Provin- 
cial Court,  but  differed  as  to  grounds, 
final  judgment  was  passed  notwith- 
standmg  such  difference.  Sdbu  Ram 
Sdhdy  Sing  and  others  v.  Chan- 
dan  Sing  and  another,    5th  March 

1831.  5  S.  D.  A.  Rep.  96.  —  Turn- 
bull  k  Ross. 

284.  A'b  suit  against  B  for  land  was 
dismissed  in  the  Zillah  Court,  and  de- 
creed in  the  Court  of  Appeal,  on 
proof  of  right  and  ejectment.  On 
special  appeal  to  the  Sudder  Dewanny 
Adawlut  the  first  Judge  would  have 
decided  for  J3,  and  the  second  for  A ; 
and  a  third  agreed  with  the  second, 
but  proposed  to  bar  A  from  recovery 
of  mesne  profits  between  the  eject- 
ment and  the  institution  of  the  suit, 
on  the  CTOund  of  laches.  Reference 
was  made  back  to  the  second  Judge, 
who  concurred  on  the  assent  of  the 
pleader  and  one  of  the  respondents. 
Mam  RatanRay  v.  Samhhu  Chandra 
Majmuadar  and  others.     2d  Aug. 

1832.  5  S.  D.  A.  Rep.  221.  —  Ross 
&  Walpole  (H.  Shakespear,  dissent.). 

285.  Where  two  Judges  concurred 
in  a  judgment  as  to  the  demand  of 
the  plaintiff,  but  differed  as  to  a  ques- 
tion of  law  which  was  incidentally 
raised,  reference  was  made  to  a  third 
Judge.  Prasannd  Ndth  May  v. 
M&ni    Krishndmdni.      12th   March 

1833.  5  S.  D.  A.  Rep.  274.— Bar- 
well.  &  Walpole. 

286.  The  judgment  of  the  Lower 
Court  was  reversed  in  the  Sudder 
Dewanny  Adawlut  by  two  Judges, 
though  not  on  identical  ground.  Mai 
Madha  Oohind  Singh  v.  Oorachund 
Gosain.     15th  April  1833.     5  S.  D. 


A.  Rep.  290. — Rattray  &  Halhed. 

287.  Where  an  appeal  has  been 
heard  successively  by  two  Judges, 
and  the  second  differeid  from  the  first 
on  an  opinion  obtained  by  him  firom 
the  Muhammadan  law  officer,  it  is 
competent  to  the  first  Judge,  to  whom 
the  papers  were  referred  liodc  for  con- 
sideration, to  amend  his  judgment, 
and  make  that  proposed  by  we  se- 
cond Judge  final.  Airnan  3ibi  v. 
Ibrahim  Khan.  9th  May  1833.  5 
S.  D.  A.  Rep.304.—Barwell&  Wal- 
pole. 

288.  It  was  determined  by  a  mar 
jority  of  the  Court,  that,  under  CL  6. 
of  Sec.  2.  of  Reg.  IX.  of  1831,  a 
Judge  confirming  the  decision  of  the 
Lower  Court,  may,  previous  to  sign- 
ing his  judgment,  provide  for  the  sub- 
mission of  the  case  to  another  Judge. 
Wasih  Ali  Khan  v.  Government 
29th  Nov.  1834.  5  S.  D.  A.  Rep. 
363. 

289.  Two  Judges  having  arrived 
at  the  same  general  conclusion  in  re- 

fard  to  the  judgment  in  a  cause,  but 
iffered  as  to  a  material  fact,  with 
special  reference  to  which  the  first 
Judge  had  sent  on  the  case  for  ano- 
ther voice ;  it  was  held,  that  the  deci- 
sion was  incomplete,  and  that  the  esse 
must  be  submitted  to  another  Judge. 
Wasig  Uli  Khan  v.  Government,  ^d 
Sept  183a  6  S.  D.  A.  Rep.  110.— 
Court  at  large. 

290.  A  brmgs  an  action  against  B. 
C  intervenes.  Judgment  is  given  in 
the  Zillah  Court  in  fiivour  of  A.  B 
and  C  appeal  on  enti^ly  differait 
issues.  One  Judge  is  for  amending 
the  case  on  the  appeal  of  By  and  re- 
versing the  Zillah  decree  so  far  as  it 
affects  C;  another  Judge  is  for  partly 
confirming  the  Zillah  decree  on  the 
appeal  of  jB,  and  partly  reversing  it 
on  that  of  C.  Notwithstanding  the 
concurrence  of  voices  in  respect  of 
the  appeal  of  C,  both  appeals  are  sent 
on  for  another  voice.  Two  Judges 
then  concurring  pass  final  judgment, 
reversing  the  Zillah  decree  on  both 
appeals.  Umrut  Jan  Bibi  v.  Shvb 
Jan  Bibi  and  others.    11th  Sept 
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1887.    6  S.  D.  A.  Rep.  181.— Brad- 
don  &  Hatchinson. 

291.  A  review  of  jadgment  haying 
been  admitted,  in  consequence  of  a 
slight  difference  of  opinion  of  the  de- 
ciding Judges;  it  washeldy  that  their 
opinions  were  not  thereby  cancelled, 
but  are  to  be  taken  into  account  in 
the  final  disposal  of  the  case.  Nawab 
8yed  Mahomed  Alt  Khan  y.  Niga- 
rara  Begum  and  others.  18th  June 
1840.  6  8.  D.  A.  Rep.  290.— Rat- 
tray, Lee  Warner,  &  Reid. 

292.  Held,  that  according  to  the 
rules  and  practice  of  the  Court  the 
orders  of  the  several  Judges  who  had 
previously  recorded  their  opinion  on 
a  case  could  not  be  cancelled;  but 
that  the  Court  was  competent,  with 
reference  to  the  further  inquiry  or- 
dered by  a  seventh  Judge,  to  dispose 
of  the  case  in  such  manner  as  might 
appear  to  them  proper.  Jordan^  Ap- 
plicant. 22d  June  1840.  1  Sev. 
Cases,  37. — Rattray,  Tucker,  D.  C. 
Smyth,  Lee  Warner,  &  Reid. 

293.  Two  Judges  having  come  to 
the  same  decision  in  a  case,  but  differ- 
ing in  regard  to  a  material  fact,  a  con- 
currence of  opinion  in  which  would 
have  led  to  a  different  decision  by  one 
of  the  Judges ;  it  was  held,  that  a  third 
voice  was  necessary.  JRqjkomar  Deo- 
kinundun  Singh  and  others  v.  Baboo 
Hughoonundun  Singh  and  others,  9th 
April  1842.  7  S.  D.  A.  Rep.  89.  — 
Tucker  k  Smyth. 


11.  Remanding  Cases. 

293  a.  A  sold  his  indigo  factories 
to  B  and  (7,  merchants  and  agents  of 
Calcutta,  and  proceeded  to  Europe. 
J)y  on  the  insolvency  of  B  and  (7, 
bought  a  four-anna  share  of  ^,  the 
assignee  of  the  late  firm  of  B  and  C, 
and  managed  the  concern  for  himself 
and  E.  F^  a  native  Zaminddr,  sued 
^,  the  absentee  late  proprietor,  for 
arrears  of  rent  which  had  accrued 
and  become  payable  during  A'b  pos- 
flession  of  the  lands  leased  to  the  fac- 
tories for  the  cultivation  and  manufac- 
ture of  indigo,  and  obtained  an  ex- 


parte  decree.  In  the  execution  of 
this  decree  the  Zillah  Judge  ordered 
the  sale  of  one  of  the  factories  of  Z>, 
in  satisfaction  of  the  unliquidated  ar- 
rears. On  the  appeal  of  1)  this  was 
reversed  by  the  Sudder  Dewanny 
Adawlnt,  on  the  ground  of  the  de- 
fectiveness of  the  investigation,  appa- 
rent on  the  proceedings  of  the  Lower 
Court ;  and  the  case  was  remanded  for 
further  inquiry,  wjfii  the  injunction 
to  release  the  factory  from  sale  should 
the  arrears  appear  to  have  accrued 
prior  to  the  purchase  by  Z>,  while  the 
factories  were  in  the  possession  of  A, 
during  whose. stay  in  the  country  they 
were  not  placed  under  attachment. 
DarndsoUy  Petitioner.  23d  June 
1835.  2  Sev.  Cases,  125.  —  D.  C. 
Smyth. 

294.  A  sells  an  estate  to  By  which 
B  sells  to  Cy  the  name  of  A  still  re- 
maining recorded  as  proprietor  in  the 
Collector's  office.  Tne  estate  is  sold 
for  arrears  of  revenue,  and  the  sur- 
plus proceeds  are  alleged  to  have  been 
paid  by  the  Collector  to  Ay  the  re- 
corded proprietor.  On  an  action  by 
C  against  A  and  jB,  for  recovery  of 
the  amount  of  the  surplus,  the  Zillah 
Court  gave  a  decree  against  By  with, 
out  going  into  the  question  of  the  pay- 
ment alleged  to  have  been  made  by 
the  Collector  to  Ay  leaving  B  to  sue 
A  for  the  amount ;  but  on  appeal  the 
Sudder  Dewanny  Adawlut  reversed 
this  decree,  exonerated  B  from 
liability,  and  directed  investigation  of 
the  claim  against  A.  Beebee  Nancy 
Deram  v.  Machay.  25th  Feb.  1836. 
6  S.  D.  A.  Rep.  55.— Braddon  & 
Stockwell. 

.  296.  The  defendants  in  an  action 
having  advanced  a  plea,  which,  if  cor- 
rect, would  have  barred  the  jurisdic- 
tion of  the  Zillah  Court  trying  the 
suit,  but  which  that  Court  neglected 
to  inquire  into,  the  Sudder  Dewanny 
Adawlut  returned  the  case  as  incom- 
plete, for  investigation  on  that  point. 
Sutrunjeeb  Pal  and  others  v.  Hurree 
Doss  Baboo  and  others.  21st  Jan. 
1841.  7  S.  D.  A.  Rep.  4.  —  D.  C. 
Smyth.  • 
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296.  The  defendant  having  pleaded, 
in  a  ease  before  a  Principal  Sadder 
Ameen,  that  the  plaintiff  had  greatly 
overvalued  the  property  which  formed 
the  subject  of  action,  such  excess  of 
valuation  making  the  case  appealable 
to  the  Sudder  Dewanny  Adawlut  in- 
stead  of  to  the  Zillah  Judge ;  and  the 
Principal  Sudder  Ameen  having  de- 
cided in  favour  of  the  plaintiff,  with- 
out adverting  to  the  plea  of  the  de- 
fendant ;  it  was  hefd,  that  the  Principal 
Sudder  Ameen  was  bound,  in  the 
spirit  of  Sec.  5.  of  Reg.  XIII.  of 
1808,  to  inquire  into  the  plea  before 
proceeding  to  try  the  merits  of  the 
case,  and  that,  accordingly,  the  case 
should  be  remanded  to  the  Lower 
Court.^  Domun  Singh  and  another 
V.  Ushoor  Khan  Chowdree.  3d  July 
1841.    7  S.  D.  A.  Rep.  41.— Reid. 

297.  In  an  action  for  land  and 
mesne  profits,  the  Zillah  Judge 
having  awarded  the  former  and  left 
the  latter  for  future  decision,  the  Sud- 
der Dewanny  Adawlut  held  that  the 
decree  was  incomplete,  and  remanded 
the  case,  with  instructions  to  the 
Judge  tojpass  judgment  on  the  entire 
claim.  Mamnaraifi  Sawunt  v.  Su' 
roop  Chunder  Dutt  and  others,  17th 
March  1842.  7  S.  D.  A.  Rep.  77. 
— Tucker  &  Reid. 

298.  A  Collector  having  returned 
to  the  Zillah  Court  a  suit  referred  to 
him  under  the  provisions  of  Sec.  30. 
of  Reg.  II.  of  1819,  without  the  pre- 
scribed report,  which  suit  was  then 
decided  by  the  Principal  Sudder 
Ameen  and  Zillah  Judge  in  the 
absence  of  such  report;  the. Sudder 
Dewanny  Adawlut  set  aside  the  de- 
cisions  as  incomplete,  and  remanded 
the  case,  with  instructions  to  make  a 
second  reference  to  the  Collector. 
Anooda  Persfiad  Ray  v.  Mt,  Bhyro- 


1  It  is  to  be  inferred,  from  the  Court's 
order,  that  had  the  defendant's  plea  of  over- 
valuation been  proved,  a  nonsuit  would,  in 
their  opinion,  have  been  the  proper  course. 
Had  the  excess  of  valuation  been  such  as  not 
to  affect  the  appellate  jurisdiction,  the  Court 
would  probably  have  considered  it  sufficient 
to  tax  the  plaintiff  with  the  costs  on  the 
excess. 


hee  Dassee.    21st  June  1842.    7  S. 
D.  A.  Rep.  107.— Tucker  &  Reid. 

298  a.  It  is  competent  to  the  Sud- 
der Dewanny  Adawlut,  with  refe- 
rence to  Construction  1073,  in  re- 
manding a  case  for  re-trial  to  the 
Zillah  Court  to  restrict  the  inquiry 
to  any  particular  point  or  points.  Mur 
Shunker  Nerain  Singh  v.  Kitten  Deo 
Nerain  Singh  and  others.  30th  June 
1842.  7  S.  D.  A.  Rep.  107.— Reid 
&  Barlow. 

299.  The  Principal  Sudder  Ameen 
nonsuited  a  case  because  the  defen- 
dants at  the  trial  filed  a  copy  of  the 
order  passed  by  the  Zillah  Judge  of 
the  district,  rejecting  the  plaintiff's 
application  to  be  allowed  to  sue  as  a 
pauper  for  the  remaining  portion  of 
the  property  which  he  had  omitted 
to  include  in  his  first  plaint  This 
was  reversed,  in  appeal,  by  the  Sudder 
Dewanny  Adawlut,  and  the  Native 
Judge  directed  to  restore  the  case  to 
its  former  number  in  the  file  of  pend- 
ing cases,  and  allow  the  plaintiff  to 
put  in  a  supplemental  plaint  for  the 
remainder  of  the  property.  Shola- 
nath  Baboo,  Petitioner.  20th  June 
1842.    2  Sev.  Cases,  269.- Reid. 

299a.  In  the  execution  ofa  decree  of 
A  against  J?,  certain  of  ^'s  boats  were 
attached  for  sale  at  Midnapore  by  the 
Principal  Sudder  Ameen  of  Hooghly. 
Cy  a  third  party,  interposed,  and  got 
them  released ;  and  while  the  appeal 
was  pending  before  the  Hooghly 
Judge,  C  applied  to  the  Judge  of 
Midnapore  to  inquire  into  the  owner- 
ship of  the  boats,  and  got  them  also 
released  from  liability  to  sale.  Held, 
on  a  summary  appeal  of  A  to  the 
Sudder  Dewanny  Adawlut,  that  the 
interference  in  the  matter  by  the 
Hooghly  Court  in  limine^  and  the 
subsequent  orders  of  the  Judge  of 
Midnapore  were  improper ;  and  the 
proceedings  of  the  Lower  Courts  were 
quashed,  and  the  Judge  of  Midnar 
pore  directed  to  re-institute  inquiry 
and  try  the  case  de  novo.  Gunga- 
persawd  Ohose,  Petitioner.  13th 
Sept.  1842.  2  Ser.  Cases,  1.— Reid. 
299(.  The  Sadder  Dewanny  Adaw- 
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lut  directed  the  restoration  to  the  file 
of  a  Moonsiff  of  a  suit  for  false  impri- 
sonment against  a  po\ice  Ddrogkah^ 
struck  off  hy  the  orders  of  the  offi- 
ciating Judge.  Mam  Oopal  Ohose, 
Petitioner.  8th  Jan.  1844.  S.  D.A. 
Sum.  Cases,  55. 

299  c.  In  a  suit  for  the  recovery 
of  money,  on  a  halance  of  account 
opened  with  the  plaintiff  by  the  de- 
fendant through  a  Omndshtah,  the 
defendant  denied  the  amount;  the 
Court  remanded  the  case  for  further 
investigation,  and  remarked  on  the 
Principal  Sudder  Ameen's  proceed- 
ing in  converting  a  defendant  into  a 
veitness,  and  in  his  directing  the  par- 
ties how  to  proceed  in  the  case,  such 
being  in  contravention  of  the  Circular 
Order  dated  the  13th  Sept.  1843. 
Oour  Chunder  Podar  v.  Chunder 
KuUah.  8th  Feb.  1844.  7  S.  D. 
A.  Rep.  155.  —  Tucker,  Reid,  & 
jBarlow. 

299  d.  Ay  JBf  Cj  and  D  obtained  a 
decree  against  Ey  P,  O,  and  jET  for 
Rs.  176 .  14  annas,  7  pice,  which  they 
carried  out  in  execution,  and  then  set 
np  a  Kisthandi  for  prior  liquidation ; 
«/,  a  third  party,  intervened,  and  pro- 
duced a  counter  claim,  under  a  deed 
of  mortgage  of  a  subsequent  date,  to 
be  paid  out  of  the  proceeds  of  the 
same  property  attached  for  sale  in 
preference  to  the  claim  advanced  by 
Aj  Bf  Cy  and  D  under  their  Kist- 
bandi.  The  Moonsiff,  after  investi- 
gating the  claims  of  the  parties,  di- 
rectea  satisfaction  of  both  the  incum- 
brances with  which  the  property  was 
charged,  to  be  made  from  the  pro- 
ceeds of  the  sale,  and  the  appropria- 
tion of  the  surplus  to  the  liquidation 
of  the  decree.  The  property  sold 
realised  only  Rs.  80,  which  being  in- 
adequate to  meet  all  claims,  the  de- 
cree was  left  unsatisfied.  A,  B,  (7, 
and  By  into  whose  hands  the  pro- 
perty had  passed  by  right  of  pur- 
chase, alleged  obtaining  possession 
of  the  property,  but  subsequent  dis- 
possession of  the  same  by  one  of  the 
defendants,  and  accordingly  instituted 
the  suit.     J,  the  third  party,  esta- 


blished his  deed  of  mortgage  in  the 
Moonsin,  and  declared  his  willing- 
ness to  pay  to  the  auction  purchasers 
what  he,  the  third  party,  had  paid  to 
the  mortgagor  previously  to  the  sale. 
A  decree  was  accordingly  passed  bv 
the  Moonsiff,  but  reversed,  in  appeal, 
by  the  Principal  Sudder  Ameen,  with- 
out inquiry  rtito  the  validity  of  the 
claim  of  the  mortgi^ee,  and  without 
pronouncing  definitively  on  the  rights 
on  which  the  defence  in  the  Court 
below  was  founded.  On  special  ap- 
peal, the  Sudder  Dewanny  Adawlut, 
to  cure  this  defect,  remanded  the  case 
for  re-trial  in  the  Principal  Sudder 
Ameen's  Court,  in  order  to  let  him 
pronounce  judgment  upon  the  rights 
of  the  party  alleging  himself  to  be 
mortgagee.  Keeruth  Singh  y,Oma* 
dhar  Bhatt  and  others.  17th  Feb. 
1846.  2  Sev.  Cases,  221.  —  Court 
at  large. 

299  e.  In  a  case  in  which  the  plain- 
tiff had  brought  his  suit  to  obtain 
leave  to  sell  the  interests  of  the  ori- 
ginal defendants  in  a  Patni  Talooh, 
and  appropriate  the  proceeds  of  sale 
in  the  liquidation  of  his  decree,  in 
reversal  of  a  sale  under  Reg.  VIII. 
of  1819,  caused  by  letting  the  tenure 
fall  in  arrear,  at  which  the  defendants 
became  Bendmi  purchasers ;  the  Sud- 
der Dewanny  Adawlut  (with  refe- 
rence to  Construction  No.  1301.)  held 
that  the  cause  of  action  was  rightly 
laid  on  the  Jama  annually  paid  to 
the  Zaminddr  of  the  Patni  Talooh, 
which  was  in  excess  of  the  plaintiflT^ 
decree,  and  directed  the  restoration 
of  the  case  to  the  file  of  the  lower 
tribunal,  in  reversal  of  the  order  of 
nonsuit  passed  by  the  Zillah  Judge 
on  the  appeal  of  the  plaintiff  from  a 
decree  ot  dismissal  of  his  claim  by 
the  Principal  Sudder  Ameen.  Harts- 
Chandra  Mukhopadhyay  Petitioner. 
7th  July  1845.  2  Sev.  Cases,  173. 
— Reid. 

299/  In  a  suit  where  the  plaintiffs 
acknowledged  having  sued  only  for  a 
part  of  their  claim  founded  on  a  right 
of  inheritance,  and  intended  hereafter 
to  sue  for  the  remainder;  it  was  held 
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by  the  Sadder  Dewanny  Adawlut 
that  such  suit  was  irregularly  insti- 
tuted*; and  the  Court  reversed  the 
decision  of  the  Native  Judge,  and 
remanded  the  case  to  his  Court  to 
call  upon  the  plaintiffs  to  file  a  sup- 
plemental plaint  for  the  remainder  of 
the  inheritance^  and  to  decide  the 
case  in  the  usual  course.  Bkairab- 
chandra  Mujmoadar  and  others  v. 
NandakurnarMujnwcLdar  and  others, 
17th  Dec.  1845.  2  Sev.  Cases,  265. 
Dec.  S.  D.  A.  1845.  461.  —  Reid, 
Dick,  &  Jackson. 


12.  Interpreter, 

300.  Held,  that  a  party  wishing  to 
conduct  his  own  case,  and  being  un- 
able to  plead  in  the  Hindustani  or 
Oordoo  language,  may  be  heard 
through  an  interpreter.  Hedger  v. 
Birmy&moye  Dasi,  15th  May  1840. 
1  Sev.  Cases,  111. — Rattray,  Tucker, 
Warner,  D.  C.  Smyth,  &  Reid. 

300  a.  And  should  he,  under  such 
circumstances,  be  unable  to  afford  to 
pay  the  expense  of  an  interpreter,  the 
Court  will  then  employ  an  mterpreter 
duly  sworn  for  the  occasion,  the  ex- 
pense of  such  interpreter  being  de- 
frayed by  the  Oovemment.    lb. 

301.  The  Court  will  admit  a  com- 

I)etent  interpreter  to  interpret  into  the 
anguage  of  record  the  arguments  of 
a  party  wishing  to  conduct  or  defend 
in  a  foreign  language  an  appeal  in  pro- 
prid  persond  sedente  curid,  Sedger 
V.  Maha  Rani  Kamal  Kumari.  22d 
April  1841.  1  Sev.  Cases,  116.— D. 
C.  Smyth  &  Warner. 


13.  Ea>parte  Causes. 

302.  All  proceedings  in  a  cause 
heard  eohparte  were  quashed,  it  ap- 
pearing to  the  Court  that  it  might  be 
mferred  that  the  plaintiff  (the  respon- 
dent) had  some  cause  of  action,  al- 
though the  evidence  was  loose  and 


»  See  Circular  Order,  No.  29.  of  Vol.  III., 
dated  the  11th  Jan.  1839. 


unsatisfactory,  and  that  this  insuffi- 
ciency was  partly  attributable  to  the 
extreme  irr^ularity  of  the  mode  in 
which  the  trial  was  conducted  in  the 
Zillah  Court  Rajah  Royduppa 
Rungah  Rao  v.  Pahee  Govardanoo- 
doo.  Case  5  of  1820.  1  Mad.  Dec. 
261. — Harris  &;  Grsme. 

303.  In  the  matter  of  an  ex-parte 
decree,  where  the  Zillah  Judge,  hav- 
ing in  view  other  claims  on  the  de- 
fendant, confined  the  execution  of  it 
to  any  property  of  the  defendant,  with 
the  exception  of  certain  effects  speci- 
fied ;  the  Court  held  that  the  restric- 
tion should  be  removed  and  the  de- 
cree made  general,  leaving  disputes 
for  priority  of  execution  or  other 
cause  to  be  tried  in  the  usual  manner. 
Jugjeevundas  Gohooldas  v.  Moohunr 
mud  Bhaee  VbdooUa  Bhaee.  1st 
March  1821.  2  Borr.  48.— Elphin- 
ston,  Romer,  &  Sutherland. 

304.  Held,  that  the  decision  of  a 
Lower  Court  cannot  be  considered 
imperfect  merely  because  the  cause 
was  heard  eo>parte,  the  defendant 
having  received  the  usual  notice,  but 
n^lected  to  defend  the  action.  Su" 
heenah  Khanum  v.  Imlach.  5th  July 
1836.  6  S.  D.  A.  Rep.  76.— Brad- 
don  &  Stockwell. 

304  a,  A  case  cannot  be  tried  eiD- 
parte  when  it  is  notorious  that  the 
usual  notice  of  the  claim  has  not  been, 
and  cannot  be,  served  on  the  defen- 
dant.^ Randolph,  Petitioner.  7th 
Nov.  1843.  S.  D.  A.  Sum.  Cases, 
40.— Reid. 


14.  Decision  by  Oath. 

305.  The  mode  of  deciding  by  the 
oath  of  the  plaintiff  can  only  he  resort- 
ed to  with  the  consent  of  both  parties 
to  the  suit,  agreeably  to  Sec  6.  of  Reg. 
IV.  of  1793.  Jaga  Doss  v.  Semnor 
rain  Sing  and  others.  2d  Dec  1840. 
6  S.  D.  A.  Rep.  305.— D.  C.  Smyth. 

306.  A  plaintiff  consenting  through 
his  Vakil  to  the  settlement  of  his  suit 
in  Court  by  the  statement  on  oath  of 

2  See  CoDstructioo  No.  1343. 
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the  defendant,  cannot  object  to  a  de- 
cree of  the  Court  founded  on  such 
statement.  Bajpis  Rajah  Chingesh 
Chunder  v.  Suroop  Chunder  Sirhar. 
29th  Aug.  1843.  7  S.  D.  A.  Rep. 
130.— Barlow. 


15.  Withdraival  of  Suit. 

307.  A  plaintiff  cannot  be  pre- 
vented from  withdrawing  his  suit 
Man  Bebee.  and  otherSf  Petitioners, 
10th  Dec.  1844.  8.  D.  A.  Sum. 
Cases,  62. — Reid. 


PRE-EMPTION. 


I.  Hixi)i5  Law*,  1. 

II.    MUHAMMADAN  LaW,  12. 


I.  Hindu  Law. 

1.  Among  the  holders  of  separate 
shares  of  an  hereditary  Zaminddri, 
each|  according  to  the  Hindd  law, 
may  sell  his  share  to  whom  he  pleases. 
The  other  sharers  have  no  necessary 
right   of  pre-emption.^      Ramrutun 


*  Por  particulars  as  to  whether  the  right 
of  pre-emption  exists  by  the  Hindu  law,  see 
Macn.  Pnnc.  M.  L.  Preliminary  Remarks, 
p.  xiv.  et  ieq.  and  notes. 

'  The  right  of  pre-emption  claimed  in 
ibis  case  was  founded  on  ideas  taken  from 
the  Muhammadan  and  not  from  the  Hindu 
law,  and  carried  even  further  (according  to 
notions  so  generally  prevalent  throughout 
the  country  as  to  amount  perhaps  to  esta- 
blished custom)  than  the  doctrine  of  the 
Muhammadan  law  itself  countenances.  It 
is  so  much  recognized,  that,  in  other  suits 
which  have  since  come  before  the  Court, 
the  defendants,  though  Hindus,  have  ad- 
mitted the  piinciple  on  which  the  pre- 
emption was  claimed,  but  rested  the  defence 
on  other  grounds,  such  as  a  tender  made 
and  refused,  before  the  sale  was  completed, 
to  a  stranger.  The  Muhammadan  law  al- 
lows the  right  of  pre-emption  to  a  partner 
in  the  property  of  the  land  sold,  to  one  par- 
ticipating in  the  immunities  and  privileges 
of  it,  and  to  a  neighbour  (Hedaya,  Book 
xxxviii.  c.  L).  It  was,  in  tiie  above  case, 
clumed  after  a  division  and  separation  of 
shares  on  the  ground  of  former  partnership, 
and  not  specifically  on  that  of  vicinage.  Whe- 


Sing  and  others  v.  Chunder  Naraen 
Rai.  29th  Sept.  1792.  1  S.  D.  A. 
Rep.  1. — Stuarty  Speke,  &  Cowper. 

2.  Vicinage  and  partnership  were 
held  not  to  confer  any  right  of  pre- 
emption  according  to  the  Hindu  law 
as  current  in  Bengal.'  Ramkunhaee 
Rai  and  others  v.  Bupg  Chund  Bun- 
hocjea.  24th  *Feb.  1820.  3S.D.A. 
Rep.  17.--Fenda]l  &  Goad. 

3.  Where  the  Z^lah  Court  had 
awarded  the  right  of  pre-emption  to 
Hindus  claiming  the  moiety  of  a  il/u- 
harrari  village  as  Shaft  Khalit,  or 
neighbours  by  conmion  tenancy,  the 
claim  was  denied  by  the  defendants, 
who  asserted  the  severalty  of  the  two 
moieties,  but  admitted  general  vici- 
nage. The  Patna  Court  of  Appeal 
reversed  the  decision  of  the  Zillah 
Court,  on  the  CTound  that  the  right 
claimed  was  unknown  to  the  Hindu 
law ;  and,  on  a  special  appeal  to  the 
Sudder  Dewanny  Adawlut,  the  judg- 
ment of  the  Court  of  Appeal  was 
affirmed  (though  the  Pandits  of  the 
Sudder  Court  maintained  that  the 
right  of  pre-emption  from  vicinage 
existed  under  the  Hindu  law),  on  the 
ground  that  the  appellants  had  not 
duly  asserted  the  right  claimed.  The 
question  whether,  under  the  Hindu  law 
as  current  in  Western  India,  the  right 
claimed  mightier  might  not  be  vfdid 
was  reserved.  Partab  Narayan  and 
another  v.  Rattan  Mahtun  and  ano- 
ther, 19th  March  1820.  5  S.  D. 
A.  Rep.  71,  note. — C.  Smith. 

4.  In  a  litigation  between  Hindus, 

ther  the  custom  of  the  country  would  have 
supported  this  claim  is  questionable.  It 
most  probably  would  in  any  case  in  which 
the  Muhammadan  law  maintains  the  right 
But  as  the  decision  of  this  suit  was  made  to 
rest  on  a  question  of  Hindu  law,  there  is  no 
doubt  that  the  opinion  which  governed  the 
decision  was,  in  strictness  oflaw,  correct 
(see  Day.  Bh.  c.  ii.  s.  31.). — Coleb. 

'  In  this  case  the  Tenders  followed  the 
Western  Shastras.  But  the  law  as  received 
in  Bengal  was  asked.  The  Pandits  argued 
against  the  existence  of  the  right  under 
that  law.  Their  reasoning  rests  on  the 
doctrine  of  the  Bengal  writers,  which  main- 
tains the  validity  of  acts  done  by  an  owner 
though  prohibited. 
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which  arose  in  Tirhoot,  the  right  of 
pre-emption,  founded  on  common 
tenancy,  was  admitted  by  the  S  udder 
Dewanny  Adawlnt,  as  conformable 
to  local  usage  and  reason,  and  as  sus- 
tained by  the  Vyavastha  of  its  Pan- 
dits in  the  last  case.  Omed  Ray  and 
others  v.  Nakched  Mai  and  others, 
28th  Oct  1830.  5  S.  D.  A.  Rep.  68. 
Leycester  &  Tumbull. 

5.  A  and  i?,  tenants  in  common, 
mutually  coTenanted  to  give  each 
other  the  right  of  pre-emption,  and 
that  each  should  have  the  right  to 
redeem,  if  the  other  sold  to  a  stranger 
in  contravention  of  this  covenant. 
B  did  sell  to  C,  a  Muhammadan 
native  officer,  in  contravention.  A, 
on  information  received,  impugned 
the  sale  as  corrupt  in  the  Criminal 
Courts ;  where,  as  also  in  the  Civil 
Court,  summarily,  he  asserted  his 
right  of  pre-emption.  On  the  regular 
suit  of  A  against  B,  at  the  end  of 
about  six  years,  his  right  to  redeem 
on  the  covenant  was  decreed.^  Ma- 
jendra  Narayan  Adhihari  and  ano- 
ther V.  Sayud  Abdul  Hakim  and 
another,  19th  July  1833.  5  S.  D. 
A.  Rep.  307.  —  H.  Shakespear  & 
Barwell. 

6.  In  a  suit  between  Hindus,  in 
Shahabad,  in  the  province  of  Behar, 
the  Court  admitted  the  right  of  pre- 
emption, founded  on  vicinage  and 
contiguity  of  property,  the  lands  of 
the  claimants  being  situated  in  the 
same  Pati,  or  portion  of  the  village, 
as  those  which  formed  the  subject  of 
the  action,  the  right  of  pre-emption, 
though  not  expressly  recognized  by 
the  Hindu  law,  being  current  among 
Hindus  in  the  province  of  Behar. 
Mamnath  Singh  v.  Majroop  Singh 


'  In  this  case  Mr.  Shakespear  remarked, 
with  reference  to  an  argument  in  the  deci- 
sion of  the  Provincial  Court  as  to  the  law  of 
Shufaah,  and  according  to  which  law  that 
Court  had  decided,  that  in  a  dispute  between 
two  Hindu  tenants  in  common,  as  in  the  pre- 
sent case,  the  civil  law  of  the  Muhammadans 
was  irrelevant,  and  the  special  covenant  on 
which  the  plaintiff  relied  was  neither  con- 
ti'ary  to  Hindu  law  or  usage. 


and  another.    14th  July  1836.    6  S. 
D.  A.  Rep.  82.— Stockwell. 

7.  The  Court  admitted  the  right 
of  pre-emption,  founded  on  partner- 
ship, in  a  suit  between  Hindus  which 
originated  in  the  province  of  Behar. 
Mohahul  Naih  Temaree  and  others 
V.  Bhowannee  Dutt  Singh  and  others. 
20th  July  1836.  6  S.  D.  A.  Rep. 
83.— Barwell  &  StockwelL 

8.  The  Court  upheld  the  right  of 
pre-emption,  founded  on  common 
tenancy,  in  a  suit  between  Hindus 
which  arose  in  the  district  of  Tirhoot 
Meethun  Lai  v.  Mt.  Deo  Murat  and 
others,  10th  May  1837.  6S.D.A. 
Rep.  163. — Money  &  Hutchinson. 

9.  A  and  B  hold  equal  shar^  in 
certain  villages.  A  sells  his  portion 
of  one  village  to  C  for  a  specific  sum 
(say  Rs.  6000),  and  also  sells  his 
share  of  other  villages  to  D  for  the 
same  sum.  B  then  sells  his  share 
of  all  the  villages  to  D  for  a  sum 
(say  Rs.  8000),  without  specification 
of  the  price  of  each.  C  claims  the 
right  of  pre-emption  of  the  share  of 
the  village  of  which  he  had  already 
purchased  a  portion  from  A,  The 
right  of  pre-emption  was  not  disputed 
on  appeal.  Held,  that  the  price  to 
be  paid  hj  Cto  D  should  not  be  de- 
termined with  reference  to  the  price 
paid  by  C  to  A^  but  adjusted  with 
reference  to  the  relative  values  of  the 
shares  sold  by  ^  to  1>.  Mahadeo 
Dutt  V.  Poorun  Bibi  and  others, 
16th  Jan.  1840.  6  S.  D.  A.  Rep. 
277.— Harding  &  Tucker. 

10.  Where  certain  parties  of  tlie 
Sudgop  Cast  sued  to  establish  their 
superior  right  of  pre-emption  over 
certain  female  apartments  contiguous 
to  their  family  residence,  against  the 
purchase  of  a  decree-holder  of  the 
Kayet  Cast,  their  claim  was  recog- 
nized bv  the  Court  with  reference  to 
the  rights,  feelings,  peculiar  usages, 
and  institutions  of  the  natives.    000- 
roo  Ckarun  Sirkar  and  others^  Ap- 
plicants,    9th  Feb.  1841.     1.  S#r. 
Cases,  27.  —  D.  C.  Smyth  &  Lee 
Warner. 

11.  Held,  that  where  the  right  of 
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pre-emption  among  Hindus  is  recog- 
nized on  the  ground  of  local  custom, 
the  rules  and  restrictions  of  the  Mu- 
hammadan  law  are  applicable  to 
claims  of  that  nature.  Mewa  Lai 
and  others  v.  Sooltan  Singh  and  ano- 
ther. 25th  July  1843.  7  S.  D.  A. 
Rep.l  29.— Rattray  ,Tucker,&Barlow. 


II.    MUHAMMADAN  LaW.' 

12.  On  a  claim  of  Shufaah,  or 
right  of  pre-emption,  founded  on 
vicinage  and  partnership,  it  being 
proved  that  the  plaintiff  had  made 
the  rjequisite  demand  and  protest  on 
hearing  of  the  sale,  though  payment 
was  not  immediately  tendered,  judg- 
ment was  given  in  favour  of  the 
plaintiff,  in  conformity  with  the  opi- 
nion of  the  Muhammadan  law  offi- 
cers, on  condition  of  payment  by  a 
certain  day.  Oholam  Nuhhy  Chon^ 
dry  V.  Qour  Kishore  RaL  22d  Oct. 
1811.  1  S.  D.  A.  Rep.  350.— Ha- 
rington  &  Fombelle. 

13.  A  sells  lands  to  By  conceiving 
himself  entitled  to  do  so  as  heir  of 
his  father,  the  former  Muharrariddr; 
and  C  (late  Mdlik)  claims  a  right  of 
pre-emption,  declaring,  at  the  same 
time,  that  the  estate  of  a  Muharrari- 
ddr upon  his  death  devolves  on  his 
heir ;  as,  by  the  settlement  concluded 
between  the  Government  and  the 
3fukarrariddr,  he  becomes  Mdlik 
of  the  proceeds  of  his  Mukarrari, 
with  the  exception  of  a  portion  there- 
of, which  the  late  Mdlih  receives  as 
Mdlihdnah;  consequently  the  right 
of  the  late  Malik  is  not  wholly  trans- 
ferred to  the  Muharrariddr,  but  he 
and  the  late  Mdlik  are  to  each  other 
in  the  relation  of  partners,  and  the 
right  of  Shufaah  appertains  to  one 
partner  over  the  share  of  another, 
because  such  property  is  joint  and 
undivided,  and  he  is  a  sharer  in  the 
thing  itself.      C  therefore,  as    late 


T 


For  the  Muhammadan  law  of  Sht^faah^ 
or  pre-emption,  see  2  Hed.  454. 463.  3  Do. 
12.108.178.  561  tffie^.  4  Do.  211.  Macn. 
Princ.  VLJa.AJ  9t  seq.t  181  et  ieq. 


Mdlik,  was  decreed  to  have  a  claim 
to  pre-emption.  Uodan  Singh  and 
another  v.  Muneri  Khan  and  others. 
15th  Sept.  1813.  2  S.  D.  A.  Rep.  85. 
— Fombelle  &  Stuart. 

14.  It  was  held,  that  if  A,  a  Mu- 
hammadan trader,  transfer  lands  to 
B  by  sale,  and  C  afterwards  come 
forward  and  'establish  his  right  of 
Shufaah,  he  will  be  entitled  to  the 
lands  at  the  price  paid  for  them  by  B, 
who  will  be  compelled  to  refund  the 

Erofit  accrued  during  the  period  of 
is  possession  to  C,  receiving  himself 
the  purchase  money  back  from  A.  lb. 
16.  In  a  suit  by  a  Muhammadan 
to  establish  his  superior  right  of  pre- 
emption of  a  house  bought  by  another 
person,  it  was  held,  by  the  Register's 
and  Judge's  Courts,  thftt  the  sale  was 
void,  on  the  ground  of  informality  of 
the  deed  of  sale  (it  not  having  been 
submitted  to  the  Kdzi),  and  leaving 
the  right  of  pre-emption  to  be  deter- 
mined by  a  fresh  action  or  the  high- 
est offer:  but  these  decisions  were 
reversed  on  appeal;  and  the  Court 
held  that  the  deed  of  sale  was  a  valid 
instrument,  and  the  respondent  had 
failed  to  establish  his  right  of  pre- 
emption, having  forfeited  the  same, 
under  the  provisions  of  the  Muham- 
madan law,  by  declining  to  purchase 
the  house  in  dispute  previously  to  its 
acquisition  by  the  appellant.  Umba- 
ram  Mukundas  v.  Jttughoonath  Lai- 
das.  31st  May  1823.  2  Borr.  366. 
— Romer,  Sutherland,  &  Ironside. 

16.  In  a  suit  by  A  to  set  aside  a 
sale  by  Bofs,  piece  of  land  contain- 
ing a  burying-ground,  it  was  not 
proved  by  B  that  A  had  given  up  a 
right  of  pre-emption  possessed  by 
him ;  and  as  the  Muhammadan  law 
did  not  allow  of  the  sale  of  burying- 
grounds,  the  sale  was  annulled,  liberty 
being  given  to  B  to  make  a  fresh 
gale,  excluding  the  burial-ground, 
and  giving  such  notice  to  J.  as  his 
right  of  pre-emption  entitled  him  to 
by  law.*    3feer  Sudr-ood-deen  Khan 


*  This  case  was  appealed  against  before 
the  Privy  Coancil. 
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y.  QfiLzee  Meerun  and  others.     9th 
March  1824.    2  Borr.  682.— Romer. 

17.  A  respondent  haying  been  de- 
clared entitled  to  redeem  from  mort- 
gage one  moiety  of  a  yillage,  as  the 
portion  to  which  he  was  entitled  by 
the  law  of  inheritance,  as  an  heir  of 
the  original  mortgagor,  was  informed 
by  the  Court  that  he  wAs  entitled  to 
recoyer,  by  right  of  Shtifaah,  the 
other  moiety  whigh  had  been  sold  by 
his  co-heir.  Muhhun  Lai  y.  Wuzeer 
AIL  14th  March  1825.  4S.D.A. 
Rep.  32. — Harington  k,  Sealy. 

18.  A  claim  in  right  of  pre-emp- 
tion to  property,  the  possession  of 
which  has  been  transferred  by  a  deed 
of  SibehMUirvaz,  or  gift  for  conside- 
ration (such  consideration  being  ex- 

Sressly  stipula^pd))  is  good  under  the 
luhammadan    law.^      Syed    Lootf 
Allee  y.  Mt.  Lazima.     29th  July 
4835.    6  S.  D.  A.  Rep.  34.— Robert- 
ton. 

19.  And  this,  notwithstanding  that 
the  consideration  stipulated  in  the 
deed  of  ^fl  be  considerably  below  the 
real  yalue  of  the  property.     lb. 

20.  Where  a  Muhammadan  might 
haye  had  cognizance  of  the  sale  of  a 
piece  of  ground,  to  the  pre-emption 
of  which  he  was  entitled,  and  did  not 
prefer  his  claim  till  a  considerable 
time  after  the  sale,  his  right  of  pre- 
emption was  held  to  be  forfeited,  as 
he  should  haye  filed  a  suit  within  one 
month  a^inst  the  yendor.  J^oo  Mu- 
rium y.  Feermud  WuUud  Mafwmud, 
7th  Feb.  1839.  Sel.  Rep.  178.— 
Pyne,  Greenhill,  &  Le  Geyt. 

21.  Under  the  Muhammadan  law 
pre-emption  cannot  be  claimed  in  a 
case  of  Bay  taljiahy  or  fictitious  sale 
made  to  serye  a  temporaiy  purpose. 
Mohummud  Ali  Khan  y.  Ashrufoo- 
uim  Begum.  10th  Dec.  1840.  6  S. 
D.  A.  Rep.  306. — Lee  Warner. 

22.  In  a  case  of  Bay  taljiah,  a 
lease  of  the  property  from  the  alleged 
purchaser  to  the  seller  does  not  ren- 
der the  sale  absolute,  so  that  pre-emp- 
tion can  be  claimed.     lb. 

»  See  Macn.  Princ.  M.  L.  47.  R.  2. 


23.  Pre-emption,  if  not  claimed 
immediately,  is  haired.    lb, 

24.  But  pre-emption  cannot  be 
claimed  where  the  consideration  is 
not  expressly  stipulated.    lb. 

25.  A  party  naving  claimed  the 
right  of  pre-emption  in  certain  lands, 
and  obtained  a  decree,  is  not  at  U- 
berty  to  withdraw  firom  hb  claim  in 
consequence  of  the  resumption  of  die 
lands  by  Goyernment,  and  the  con- 
clusion of  a  settlement  with  other 
parties.  Sheik  Soopun^  Petitumer, 
4th  May  1841.  8.  D.  A.  Sum.  Cases, 
9.--Reid. 


PRESCRIPTION.  —  See  Custom, 
passim  ;  Inheritance,  199  et  seq.f 
307  et  seq. 


PRESS  ACT.— See  Act  1, 2. 


'^^^^w^^^t^^^^^^^^^^^^^ 


PRESUMPTION.— SeeEviDEKCE, 
6  et  seq.f  14  et  seq.^  21  a,  29,  86  et 
seq. 


PRIEST. 


I.    KUL  GUR,  1. 

II.  Nyat  Gur,  3. 

III.    PUROHIT,  5. 

IV.  Succession  to  the  Estate  op. 
—  See  Inheritance,  188  ei 
seq. 


I.  KuL  GCTR. 

1.  Ktd  Ours  haye  the  right  of  em- 
ployment in  the  families  to  which 
they  are  priests,  and  to  the  fees  aris- 
ing from  the  office ;  nor  can  they  be 
superseded  by  others  chosen  by  the 
family,  even  though  the  family  should 
pay  them  their  fees,  as  they  are  en- 
titled to  the  employment  as  well  as  to 
the  fees.  Mooljee  Purseram  and 
another  y.  Nagur  Ramjee  and  ano- 
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ther.  23d  July  1834.  Sel.  Rep. 
116.  —  Anderson,  Henderson,  & 
GreenhilL  Muncharam  and  others 
V.  Umha  Praqjee  and  another.  30th 
Jan.  1839.  Sel.  Rep.  159.— Payne, 
Greenhill,  &  Le  Geyt 

2.  When  a  Cast  (Kundooleea 
Brahmans)  were,  ex  officio^  Kid 
Chars  to  another  (Kupol  Banyans), 
and  claimed,  under  documents  that 
had  never  heen  acted  upon,  to  share 
in  the  gains  of  two  persons  who 
claimed  as  Kupol  Nyat  Gurs,  these 
two  urging  that  their  collections  were 
quite  £stinct,  and  helonged  to  them- 
selves alone  as  Kupol  Nyat  Ours, 
and  not  to  the  Cast  in  general  as 
Kupol  Kul  Ours,  and  hacking  their 
claim  with  a  JBandobast  that  proved 
the  Nyat  Ouri  to  be  in  their  fami- 
lies ;  it  was  held  that  they  were  en- 
titlel  to  the  fees  separate  and  distinct 
from  the  Cast.  Nuthoo  Soodaram 
and  others  v.  Roopshunkur  Jaeeshun^ 
kur  and  another.  28th  Aug.  1811. 
1  Borr.  374. — Day  &  Romer. 


III.    PUROHIT. 


^^^k^MA^^^^M^^^^^^^^^ 


II.  Nyat  Gur. 


3.  A  Nyat  Our,  or  general  Our 
of  the  whole  Cast  (Dussa  Shreemali 
Banyans),  cannot  oe  removed  from 
such  office  unless  by  an  unanimous 
vote  of  the  whole  Cast.  Bhoola 
Runchhor  and  others  y.  Rulyat. 
26th  July  1813.  1  Borr.  80.— Sir 
C  Nepean,  Brown,  &  Elphinston. 

4.  Where  A  filed  a  suit,  claiming 
the  office  of  Nyat  Our  of  the  Cast  of 
Surat  Ghanchis,  against  certain  of 
the  members  in  the  shape  of  damages 
for  the  employment  oi  another  per- 
son as  Priest,  the  claim  was  dis- 
missed on  proof  that  A,  though  en- 
titled by  descent  to  the  office,  had  ac- 
quiesced in  the  alienation  of  a  half 
snare,  by  the  last  possessor,  in  favour 
of  the  person  employed  by  the  par- 
ties he  now  sued.  Nurbheram  Tool- 
jaram  y.  Bhaeedas  andanotlier.  17th 
Sept.  1821.  2  Borr.  169.— Suther- 
land. 


^  ^^*^    "N^Vr*- 


,  .^v"\.-   "\*." 


5.  A  Jujman,  or  member  of  a 
Hindu  family  who  employs  a  cer- 
tain Purohit,  or  officiating  priest,  is 
not  at  liberty  to  discharge  such  priest 
whilst  he  is  capable  of  performing 
sacrificial  or  other  religious  duties.^ 
Radha  Kishen  and  others  y.  Sham 
Senna  and  others.  8th  April  1818. 
2  S.  D.  A.  Rep.  259.—  Ker  &  Os- 
wald. • 

6.  Jujmans,  or  Hindu  families  em- 
ploying a  Purohit,  or  priest,  cannot 
discard  him  without  fault  of  disqua- 
lifying cause.  Mt.  Chororasee  y. 
Jewun  Chund  Mehtoon  and  others. 
28th  Feb.  1837.  6  S.  D.  A.  Rep. 
152;, — Rattray  &  Hutchinson. 

7.  But  in  an  action  by  the  heir  of 
a  Purohit,  alleged  to^Kive  been  em- 
ployed by  certain  families,  for  the 
profits  arising  from  the  office,  it  was 
held  that  it  was  necessary  to  prove^ 
that  such  Purohit  had  been  appointed 
with  the  cohsent  of  the  Jujmans.  lb. 


PRIMOGENITURE.— See  Inhe- 
ritance, 1,  2;  Partition,  15, 16. 


PRINCIPAI.  AND  AGENT 

See  Agent,  passim. 


PRINCIPAL  MONEY,  FORFEI- 
TURE OF.— See  Interest,  34, 
35;  VsvRY,  passim. 


PRIVILEGE. 

1.  Qiuere,  Whether  a  person  in 
the  service  of  a  native  sovereign  is 
entitled  to  plead  privilege  under  the 
7th  Queen  Anne  ?  FrarA  y.  Barrett. 
15th  March  1799.     1  Str.  12. 

2.  Quisj'e,  Whether  an  illegitimate 


1  The  doctrine  maintalDed  in  this  case  is 
illustrated  and  confirmed  by  the  texts  cited 
in  2  Coleb.  Dig.  31  et  teq. 
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member  of  the  family  of  a  native  so- 
yereign  prince  will  be  considered  as  a 
member  of  his  family,  and  as  such  be 
allowed  to  plead  privilege  ?  Boojunga 
Mow  V.  Abdul  Manboodu  Cawn  Jum- 
share  Jung  Bahader.  2l8t  Feb. 
1803.    1  Str.  167. 

3.  QutBre,  Whether  privilege  can 
be  claimed  in  ejectmenl  by  a  servant 
of  an  independent  prince  ?  JDoe  dem. 
Latour  and  others  v.  Roe.  10th 
April  1806.    1  Str.  85. 

4.  When  the  appellant,  the  Swdmi, 
or  chief  priest  of  the  Smartava 
Brahmans,  claimed,  by  grant  from 
the  supreme  power  of  the  state,  the 
exclasive  privilege  of  Adavt  Palki, 
or  of  being  carried,  on  cercmoniaj  oc- 
casions, in  a  palanquin  boitie  cross- 
wise, so  thafWie  poles  traverse  the 
line  of  march,  which  privilege  was 
also  claimed  by  the  respondent  as 
chief  priest  of  the  Lingayati,  the  cause 
was  remitted,  by  the  Judicial  Com- 
mittee of  the  Privy  Council,  to  the 
Sudder  Dewanny  Adawlut  for  fur- 
ther consideration  and  inquiry,  their 
lordships  not  being  able  to  decide  the 
rights  of  the  parties ;  and  each  party 
was  ordered  to  pay  his  own  costs  of 
the  appeal,  and  all  other  costs  to  be 
at  the  discretion  of  the  Sudder  De- 
wanny Adawlut  at  the  conclusion  of 
the  suit  Sri  Sunkur  Bliarti  Stvami 
V.  Sidha  Lingayah  CharantL  5th 
July  1843.    3  Moore  Ind.  App.  198. 


H  N^  «y  \^\^    ^\ 


PRIVILEGE  OF  ATTORNEY.- 
See  Attornet,  3,  4. 


^^^x  -f  '  ^ ^ 


PRIZE.— See  Jurisdiction,  210  et 

seq. 


■^-  y^.'v^/wN    ■^  ^ 


PROBATE.— See  Executor,  39  ct 
seq.,  48  et  seq. 


PROCESS.  —  See  Practice,  23  et 

seq. 


PROFITS.  — See  Mesne  Profits, 

pasdm. 

PROCLAMATION.  —  See  Prac- 
tice, 90  etseq, 

PROCLAMATION  OF  SALE.- 
Sec  Sale,  42  et  seq. 


PROHIBITION— See  Practice, 

93. 


^^^^^^^V^^h/N^./'S.'^^  A^^^^« 


PROMISSORY    NOTES.  — See 
Bills  and  Notes,  jMunnt. 


^k^  ^^^^^^^l^^A^A^W^^^^^ 


PROSECUTOR.  —  See  Crimikal 
Law,  502. 

PROVINCIAL    MAGISTRATE 
— See  Action,  1  a,  2. 


^^%/N/S.^^^^^^^^^^^/*^^^^ 


PUBLIC  JUSTICE.— See  CRiiri- 
NAL  Law,  505, 506. 


PUBLIC  OFFICERS. 


I.  Generally,  1. 
II.  Liability  of,  5. 

III.  Police  Officers. — See  Crimi- 

nal Law,  498  et  seq, ;  Defa- 
mation, 6. 

IV.  Suit  by. — See  Practice,  103. 


I.  Generally. 

1.  A  claim  by  a  Modi  against  an 
old  Kumamsddr  out  of  employ,  to 
obh'ge  him  to  make  good  certain  de- 
ficiencies in  the  payment  of  the  Modi 
Kfianeh  supplies,  was  dismissed,  as  it 
appeared  tnat  the  Modi  Khaneh  ac- 
counts were  never  under  the  Kuma- 
visddr,  being  kept  by  the  MajiMudt- 
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ddrs  under  the  native  government,! 
and  superintended  by  the  Desdyis  of 
the  Pergunruih,  Moreover,  the  Court 
thought  there  was  no  reason  why  the 
KumavisddTf  if  sued  ex  officio,  should 
be  answerable  in  his  own  person  for 
balances  avowedly  outstanding  against 
the  villages,  and  which,  since  his  re- 
moval from  office,  he  had  no  means  of 
recovering.  In  order  to  have  made 
him  liable  as  for  a  personal  debt  it 
should  have  been  proved  that  he  had 
actually  made  the  collections,  as  there 
was  no  assignable  reason  why  he 
should  have  leil  any  such  balance 
outstanding  as  he  might  be  called  on 
to  make  good  after  his  administration. 
Surjeevun  Laldas  v.  Bkikaree  Nund' 
lal.  5th  March  1817.  1  Borr.408. 
— Prendergast,  Keate,  &  Sutherland. 

2.  Sec.  a  of  Re^.  IX.  of  1806 »  re- 
quires the  immediate  production,  to 
toe  officer  of  search,  of  a  Ckalan  co- 
vering the  salt  laden  on  a  boat,  on 
pain  of  confiscation,  and  the  Court 
cannot  afford  any  relief.  »  Jto>m  Kish- 
war  Kund  and  another  v.  Superinr 
tendant  oftlieWestemSalt  Choki  and 
others,  23d  Feb.  1831.  5  S.  D.  A. 
Rep.  90. — Leycester&  H.  Shakespear. 

3.  A  Kdzi  and  a  Sudder  Ameen 
are  not  public  officers  of  the  Judge's 
Court  within  'the  meaning  of  Sec.  4. 
of  Reg.  XVI.  of  1793.  Shah  Nawaz 
Khan  v.  Clement.  10th  Jan.  1833. 
5  S.  D.  A.  Rep.  261.— Court  at  large. 

3  a.  The  Government  officers  in  the 
Salt  Department  cannot  withdraw 
from  an  arrangement  entered  into  by 
the  Superintendant  of  salt  works  with 
a  proprietor  of  Klidlaris,  which  has 
existed  for  a  series  of  years,  on  the 
plea  that  the  Superintendant  had  no 
authority  to  enter  into  it.  The  Salt 
Agent  at  Jessore  v.  Mada  Mohun 
Choicdry,  22d  Dec.  1836.  6  S.  D. 
A.  Rep.  135. — Robertson  &  Hutchin- 
son (D.  C.  Smyth,  dissent,). 

4.  It  is  not  competent  to  revenue 
officers  engaged  in  making  settle- 
ments under  Reg.  IX.  of  1833,  or 
employed  in  the  manner  therein  pro- 

1  Rescinded  by  Sec.  2.  of  Reg.  X.  ofl819. 


vided,  to  interfere  in  regard  to  any 
case  which  may  have  already  been  judi- 
cially determined  by  a  Court  of  Civil 
Judicature,  or  to  proceedings  in  execu- 
tion of  a  judicial  award  under  which 
possession  of  property  has  been  pven.* 
Collector  of  Oorruchpore  v.  Mahara- 
}ah  Chutturdharee  Sahee.  7th  Feb. 
1842.    7  S.  D*  A.  Rep.  74.— Rattray. 


II.  Liability  of. 

6.  A  Deputy  Ndzir  having  re- 
leased, under  a  Judge's  order,  a  party 
imprisoned  for  debt,  was  held  not  to 
be  responsible  for  his  person.  Maloo 
Bhaee  Kureem  Bhaee  v.  Peshtunjee 
Kola  Bhaee  and  anotlier.  5th  Nov. 
181«.  1  Borr.  177.— Sir  E.  Nepean, 
Nightingall,  &  Bell.   ^ 

6.  The  GovemmenWCollector  of 
Broach  sued  the  diBtillery  JDdroghdh 
for  the  recovery  of  certain  fees  on 
Mowrah  berries,  not  brought  to  ac- 
count of  Government.  The  Court 
held  that  the  JDdrogJidh  was  not 
liable,  he  proving  that  they  were 
taken  by  the  Mehtas  employed  at  the 
distillery,  and  that  they  were,  there- 
fore, either  authorized  perquisites  in 
lieu  of  wages  or  they  were  not.  If 
legal,  they  belonged  to  the  receiver, 
and  if  not,  the  Government  could  not 
sue  for  their  amount.  Moohummud 
Nueem  Moohummud  Aruf  v.  The 
Collector  of  Broach.  14th  March 
1822.  2  Borr.  183.— Romer,  Suther- 
land, &  Ironside. 

7..  Where  a  manufacturer,  contract- 
ing with  the  Commercial  Resident, 
commenced  a  suit  against  him  for 
the  recovenr  of  certain  customs  levied 
upon  him,  in  defiance  of  the  contract 
which  bound  the  Resident  to  pay 
them,  the  suit  was  dismissed  on  proof 
that  they  had  been  paid  by  the  Resi- 
dent ;  and  the  Court  observed,  that  if 
the  Customs  had  been  levied  afler 
payment  of  the  same  by  the  Resident, 

'  Of  course  the  above  is  to  be  taken  with 
the  reseiration  laid  down  in  CoDstruc- 
tion  1128,  "  Unless  by  order  of  the  Ck>urt,  or 
with  the  consent  of  the  parties." 
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the  claim  for  recovery  must  be  ag^ainst 
the  Custom  Master,  not  the  Resident. 
RamdcLS  Brijhhoohundtu  v.  Corsellis 
28th  July  1823.  2  Borr.  614— 
Sutherland. 

7  a.  The  Diwdn  of  a  subordinate 
commercial  factory  was  held  respon- 
sible for  the  sum  of  Bb.  lO^OOO  which 
he  had.  entered  in  his  books  as  received 
from  the  principal  factory,  although 
such  sum  was  never  sent.  Mt.  Manf 
Bona  V.  ChetterT  27th  Aug.  1822.  3 
8.  D.  A.  Rep.  169.— Goad  &  Dorin. 

8.  The  PatSls  of  a  Jamadt  were 
held  free  from  personal  responsibility 
for  the  Government  dues  of  the  Ja- 
madt;  at  the  same  time  the  Court 
observed  that  the  Collector  had  full 
liberty  to  proceed  either  against  the 
individual  defaulters  by  attachment 
of  their  persofis,  or  by  suit,  or  to  sue 
the  particular  PatiU  who  had  col- 
lected the  Sarkdr's  dues  and  not 
brought  them  to  account.  Agar  v. 
Dhooluhh  Bhoola  and  others.  9th 
Aug.  1823.  2  Borr.  648.— Romer, 
Sutherland,  &  Ironside. 

9.  The  treasurers  of  a  Collector 
were  held  to  be  responsible  for  a  sum 
of  money  said  to  have  been  stolen 
from  the  treasury  under  their  charge. 
JBdboo  Ram  Das  and  another  v.  The 
Collector  of  Benares.  5th  Jan.  182$. 
4  S.  D.  A.  Rep.  1.— C.  Smith. 

10.  It  was  neld  that  a  stamp  Ddr- 
roghdh  is  not  responsible  for  any  de- 
falcation on  the  part  of  the  subordi- 
nate stamp  vendors  and  their  sureties. 
Oovemment  v.  Abdool  JSamid.  6th 
May  1826.  4  S.  D.  A.  Rep.  149.— 
C.  Smith. 

11.  Where  the  revenue  officers  il- 
legally confiscated  salt,  the  owner  re- 
covered, as  damages,  the  prime  cost, 
boat  hire,  and  expected  profits.  Bam 
Kishwar  Kund  and  another  v.  Super- 
intendant  of  the  Western  Salt  Chohi 
and  others.  23d  Feb.  1831.  6S.D. 
A.  Rep.  90. — Leycester  &  H.  Shake- 
spear. 

12.  A,  the  salt  agent  of  Chitta- 
gong,  brought  an  action  in  the  Zillah 
Court  against  JB,  the  Bdroghdh,  and 
Cf  his  surety,  for  a  deficiency  of  salt, 


as  per  monthly  account  rendered  by 
B.  By  in  his  defence,  urged  that  D, 
a  Oumdsktah  of  Ay  afterwards  made 
a  defendant  in  the  suit,  had  illegally, 
and  without  official  authority,  attach- 
ed and  held  possession  of  his  Oolak, 
and  that,  consequently,  D  was  liable 
for  the  deficiency.  C  pleaded  dis- 
charge by  the  abolition  of  the  OoUUu 
The  Sudder  Dewanny  Adawlut  affirm- 
ed the  award  of  the  Zillah  Court  for 
the  deficiency  proved,  against  D  in 
the  first  instance,  and  ultimately 
against  B  and  Cy  who  were  held  not 
to  be  dischai^ed  by  the  tort  of  2>. 
Raghu  Nath  Bote  v.  The  Salt  Agent 
of  ChUtagang.  10th  Dec.  1832.  5 
8.  D.  A.  Rep.  242— Rattray. 

13.  Under  Sec.  38  of  Reg.  XL  of 
1822  the  Collector  cannot  be  held  re- 
sponsible for  merely  carrying  into 
efiect  the  orders  of  the  Court;  and  as 
long  as  he  adheres  to  them  he  is  not 
accountable  for  the  errors  of  the 
Court,  should  such  appear  to  have 
occurred.  Oovemment  Vahed  v. 
Ram  Lochun  and  another.  24th 
April  1837.  6  S.  D.  A.  Rep.  157. 
— Hutchinson  &  F.  C.  Smith. 

14  Held,  by  the  Sudder  Dewanny 
Adawlut,  that  a  conviction  of  "surrep- 
titiously-obtaining"  and  "corruptly 
appropriating"  money-  deposited  in 
Court,  against  a  ministerial  officer,  in 
the  Provincial  Court  of  Appeal,  by 
the  Nizamut  Adawlut,  was  not  a  ccm- 
viction  of  "embezzlement"  in  the 
legal  acceptation  of  that  term;  and 
that  therefore  it  was  insufficient  to 
authorize  the  enforcement  of  the  sum- 
mary proceedings  for  the  recovery  of 
the  amount  so  obtained  and  appro- 
priated, prescribed  by  CI.  3.  of  Sec 
7.  of  Reg.  XVIII.  of  1817,  and  Sec. 
6.  of  Ileg.  III.  of  1827.  Govern- 
ment  Pleadery  Petitioner,  9th  Aug. 
184S.  S.  D.  A.  Sum.  Cases,  36.— 
Court  at  Large. 


PUBLICATION.— See  Practice, 

153. 


[PUDARGHA— Rizf  NXMEH.] 
PUDARGHA.~SeeRB8UMPTioN,6. 
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PUNCHAYUT.— See  Panchatit, 

passim. 


^t.^*^-  ^V^^.y^^u'^ 


PUPILS.— See  Inhehitance,  188 

et  seq. 


PURCHASER. 

1.  In  a  conyeyance  under  Fergus- 
son's  Act,  when  there  is  nothing  to 
impeach  the  bona  fdes  of  the  pur- 
chaser or  mortgagee,  it  is  not  neces- 
sary to  prove  that  the  sale  or  mort- 
gage was  for  the  payment  of  debts, 
or,  indeed,  that  there  were  any  debts 
of  the  testator  at  all.  Unless  the 
purchaser  colluded  with  the  executor 
he  cannot  be  liable  for  the  wrongful 
acts  of  the  latter,  and  the  remedy  of 
the  heir  or  devisee  is  against  the  exe- 
cutor alone.  Doe  demn  Cullen  and 
others  V.  Clark  and  others.  23d  Jan. 
1840.    Mor.76. 

2.  The  purchaser,  at  a  Collector's 
sale,  of  a  part  of  a  Zaminddri  is  not 
entitled  to  the  8ist,  or  revenue  of 
lands  situate  within  the  part  he  has 
purchased,  but  not  included  in  the 
permanent  assessment  of  the  Zaminr 
ddri.  Raja  Vencata  NUadry  Row 
V.  Vutchavoy  Vencataputty  Raz, 
27th  June  1834.  3  Knapp's  Rep.  23. 


PUROHIT.— See  Priest,  5  et  seq. 


".^\<-V.^'V^ 


PUSSAIETA.— See  Watan,  2  et 

seq. 


PUTNI   TENURES.— See  Land 
Tenures,  27  et  seq. 


PUTNI  DAR.— See  Land  Te- 
nures, 27  et  seq. 


PUTRICA-PUTRA.— See  Adop- 

TION,  57. 


PUTTIDAR.— See  PatIdIr. 


.  -V^  'V/X^     ^ 


RAFA  NAMEH.-See  Hindu 
Widow,  2. 


RAMOSf  NAIK. 

1.  Ramosi  Naiks,  and  their  secu- 
rities, in  the  pay  of  Government,  were 
held  liable  under  their  agreement,  and 
on  the  evidence,  for  property  lost  by 
robbery  within  certain  limits.  Mu- 
radkhan  and  others  v.  Brown.  Sel. 
Rep.  210.— Greenhill. 


^^Mk^\^«^\^«, 


RAPE.— See  Criminal  Law,  506 

et  seq. 


RAZI  NAMEH. 

I.  In  Civil  Cases,  1. 

II.  In  Criminal  Cases. — See  Cri- 
minal Law,  514. 

I.  In  Civil  Cases. 

1.  QtUBrey  Whether  and  how  far  an 
infant  would  be  bound  by  a  R&zi  ndr 
meh  executed  during  his  minority? 
Cauminany  JBungaroo  Coomara  v. 
Coomara  Mootarauze.  Case  14  of 
1817.  1  Mad.  Dec.  172.  —  Scott, 
Greenway,  &  Thackeray. 

2.  The  mere  act  of  a  plaintiff  filing 
a  Rdzi  ndmehy  and  thus  withdrawing 
a  suit  from  the  file  where  there  had 
been  no  judgment  on  its  merits,  espe- 
cially when  done  for  the  purpose  of 
instituting  a  more  complete  ^ial  for 
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the  same  demand,  was  held  not  to  bar 
his  right  to  brin^  forward  his  claim 
again  m  any  way  he  mi^ht  think  pro- 
per. Remadas  Khoreeaas  v.  Ubheraj 
Pitambur.  1st  Aug.  1822.  2Borr. 
825. — Ironside. 

2  a.  A  Ran  ndmeh  tendered  by 
the  appellant  in  a  suit  was  held  to 
entitle  the  respondenta  to  the  whole 
of  their  costs  in  appeal,  and  to  interest 
from  the  date  of  the  decree  of  the 
Lower  Court.  Tlfulik  Rutun  Bhaee 
and* others  v.  Kesa  Bhaee  and  others. 
9th  Aug.  1822.  2  Borr,  137.  — 
Romer,  Sutherland,  Ironside,  &  Bar- 
nard. 

3.  A  suit  for  property,  real  and 
personal,  in  right  of  inheritance,  hay- 
mg  been  adjusted  by  Rdzi  ndmeh  and 
Safi  ndmeh  between  the  parties,  it 
was  held  that  such  adjustment  did 
not  bar  an  action  by  the  same  plain- 
tiff against  the  same  defendants  for 
his  share  of  certain  ancestral  property 
alleged  to  have  been  fraudulently  con- 
cealed by  the  latter  at  the  time  of  the 
adjustment.  Casheenath  Mooherjee 
V.  PrawnkisJien  Mooherjee,  14th 
Sept.  1843.  7  8.  D.A.  Rep.  131.— 
Tucker  &  Barlow. 


REAL  PROPERTY.! 


I.  Genbrallt,  1. 
II.  Sale  OF. — See  Sale,  20  a. 
III.  Distraint. — See  Distress. 

I.  Generally. 

1.  Lands  of  British  subjects  at 
Calcutta  were  considered  real  pro- 

*  It  was  decided  io  the  Ck>urt  of  Chancery 
{Freeman  v.  Fairlie,  17th  Nov.  1828.  CI.  Ad. 
R.  1829.  21.  1  Moore  Ind.  App.  305.)  that 
land  and  houses  in  Bengal  are  freeholds  of 
inheritance,  and  are  not  chattels  real,  and 
they  were  held  not  to  pass  to  the  executor 
or  administrator.  And  see  Gardiner  y. 
Fell,  1  Jac.  and  W.  22.  1  Moore  Ind.  App. 
299 ;  and  euprd^  p.  249,  note  2.  Act  IX.  of 
1837  declares  all  immoyeahle  property  be- 
longing to  ParsiSi  when  situate  within  the 
limits  of  the  jurisdiction  of  the  Courts  esta- 


pertj  sub  modOj  not  as  in  Eogland, 
but  qualified  by  the  Charter.  Boe 
dem.  Savage  y.  Rancharam  Ta^ore, 
Chamb.  Notes.  28th  March  1785. 
Mor.  72. 

2.  The  lands  of  Muhammadaos 
and  Hindus  descend  according  tothdr 
respectiye  laws.  The  Stat.  2l8t  Geo. 
III.  c.  70.  expressly  directs  that 
every  question  of  succession  and  in- 
heritance is  to  be  so  determined.    lb, 

3.  Estates  of  freehold  and  inheri- 
tance are  recognized  by  British  law 
in  Bengal,  and  in  the  hands  of  all  hot 
Hindus  and  Muhammadans.  Thej 
descend  according  to  British  law. 
Jebb  V.  Lefevre.  CI:  Ad.  R.  1829. 61. 

4.  Excepting  in  the  case  of  Hindus 
and  MuhammadanSy  there  is  no  other 
law  than  the  British,  which  can  effect 
the  descent  of  lands  in  Calcutta.  All 
other  classes  of  persons  are  liable  to 
British  law  only.     lb, 

5.  Land  and  houses  in  Calcutta 
have  escheated  to  the  Crown  for  want 
of  heirsy  and  grants  have  been 
obtained  through  the  crown  officers  of 
England,  of  such  lands  in  favoiir  of 
illegitimate  children.     lb. 


REBELLION.— See  CBiMiHit 
Law,  520. 


RECEIPT. 


I.  Dakhilahs. — See  Damaoss,  3, 
4.6. 

II.    FARfKHKHATTS.  —  ScC  FaBIKH" 

KHATT,  passim. 


^^^V     \»V^^-      ^         ^•^^ 


blished  by  Her  Msjesty's  Charter,  to  be  of 
the  nature  of  chattels  real  and  not  freehold, 
for  the  purpose  of  transmission  on  the  death 
and  intestacy  of  the  person  beneficially  in- 
terested therein,  or  by  the  will  of  soch  per- 
son. By  Act  XX.  of  1837  all  immoTcable 
property  held  by  any  inhabitant  of  Prince 
of  Wales'  Island,  Singapore,  and  MaIao% 
so  far  as  regards  its  transmission  by  «i^ 
or  in  case  of  intestacy,  is  declared  to  be 
of  the  nature  of  chattels  real  and  not  of 
freehold. 
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RECEIVER.— See  Practice,  168. 1 


REGISTRAR. 


RECEIVING  STOLEN  OR 
PLUNDERED  PROPERTY. 
— See  Criminal  Law,  521  et  seq. 

RECOGNIZANCE. 

1.  A  recognizance  can  only  be  en- 
forced by  action  or  sdre  facias. 
Sinqana  Chitty  v.  Ptiddamanaboo 
Chitty.    12th  Feb.  1801.     1  Str.  78. 

RECORD.— See  Practice,  94,  95. 

REDEMPTION.— See  Mortgage, 
8  et  seq.  33,  34.  87  et  seq. 

REFERENCE. 


I.  To  THE  Revenue  Authorities,  1. 

II.  To  the  Master.  —  See  Prac- 
tice, IGS^etseq. 

I.  To  THE  Revenue  Authorities. 

1.  The  object  of  the  reference  to  the 
Revenue  Authorities  under  Reg.  II.  of 
1814  is  to  afford  the  Government, 
after  the  necessary  inquiries,  an  op- 
portunity of  ordering  the  plaintiff's 
demand  to  be  satisfied  if  they  think 
it  just,  or  leaving  him  to  prosecute  his 
claim  should  they  doubt  or  not  ac- 
knowledge the  justice  of  the  demand. 
Till  the  Revenue  Authorities  have 
given  their  final  reply,  the  suit  of  the 
plaintiff  was  held,  by  the  Sudder  De- 
wanny  Adawlut,  not  to  have  been  for- 
mally instituted,  and*  the  plaintiff  not 
required  to  reply  to  the  defendant's 
answer.  Emanibandee  Begarrij  Pe^ 
titianer.  24th  Nov.  1846.  2  Sev. 
Cases,  259. —  Tucker,  Rattray,  & 
Dick. 


REGISTER.—  See    Jurisdiction, 

274. 

Vol.  I. 


I.  Institution  op  Suits  by,  1. 
II.  Commission,  2. 
III.  Grant  of  Administration. — 
See  Executor,  4.  18.  22  et 
seq.  43,  44. 


^^^»^^i^^^>^^^^/\^^\rf^^^ 


I.   lNSTITX/*riON  OF  SuiTS  BY. 

1.  By  a  General  Order  made  on 
the  Equity  side  of  tin  Supreme  Court 
at  Madras,  it  was  ordered  that, 
"  Whenever  it  shall  appear  that  the 
property  of  any  infant  is  unprotected, 
and  not  secured  for  his  or  her  benefit, 
the  Registrar  shall,  with  the  previous 
consent  of  the  Court  or  a  Judge,  in- 
stitute proceedings  on  behalf  of  such 
infant,  for  the  purpose  of  protecting 
his  or  her  person  or  property."  In 
pursuance  of  this  order,  the  Itegistrar 
of  the  Supreme  Court,  upon  petition, 
obtained  an  order,  giving  him  liberty 
to  file  a  bill  on  the  Equity  side  of  the 
Supreme  Court  as  the  next  friend,  and 
on  behalf  of  infants,  for  an  account  of 
the  estate  of  their  father,  who  died 
intestate,  against  their  mother,  the 
administratrix ;  and,  notwithstanding 
an  appeal  against  such  order,  such 
bill  was  filed,  to  which  the  defendant 
put  in  a  plea,  which  being  overruled, 
a  further  appeal  from  such  decision 
was  interposed  to  Her  Majesty  in 
CounciL  It  was  held,  by  the  Judicial 
Committee,  that  the  order  of  the 
Equity  side  of  the  Supreme  Court 
being  made  under  the  general  juris- 
diction of  the  Supreme  Court,  and 
not  under  the  Statutes  2d  &  Sd  Vict, 
c.  34.  was  void,  it  being  against  pub- 
lic policy  to  allow  an  officer  of  the 
Court  to  institute  suits,  in  the  con- 
duct of  which  he  might  have  a  direct 
personal  interest,  as  in  the  present  in 
stance,  by  receiving  fees  on  the  pro- 
ceedings and  commission  on  the 
amount  of  money  paid  into  Court,  and 
the  orders  made  in  pursuance  thereof 
were  accordingly  reversed.  Hasan- 
na  Arathoon  Kerakoose  v.  Serle  and 
others.  30th  Nov.  1844.  3  Moore 
Ind.  App.  329. 
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II.   COHMISSIOll.. 

2.  The  Registrar  of  the  Court  is 
entitled  to  commiseion  as  administrap 
tor  of  an  illegitimate  intestate,  against 
the  nominee  of  the  Crown,  such  no- 
minee being  considered  by  the  Court 
to  stand  in  the  same  position  as  any 
other  representative  of  a  deceased. 
Howard  v.  Hemming,  Idth  Nov. 
1818.    East's  Notes.    Case  88. 

3.  Where  tl|^  Registrar  of  the 
Court  had  obtained  administration  to 
the  effects  of  a  supposed  intestate, 
who,  it  was  afterwards  discovered, 
had  left  a  will,  he  was,  under  the  cir- 
cumstances, allowed  one  per  cent  com- 
mission on  the  sum  collected  by  him 
before  probate.  Ex-^rte  Hemming. 
4th  Feb.  1819.  East's  Notes.  Case 
96. 

4.  By  the  practice  of  the  Supreme 
Court  the  Rqristrar  is  entitled  to  a 
commission  of  five  per  cent,  on  all 
sums  of  money  paid  into  Court  Ho- 
sanna  Araihoon  Kerahoote  v.  Serle 
and  others.  SOth  Nov.  1844.  3 
Moore  Ind.  App.  329. 


is  promulgated,  jy  Sauza  v.  Wraugh* 
Urn.  23d  Feb.  1827.  4  S.  D.  A. 
Rep.  225. 


^<*»^^^^rf»<»^^*»<i<^>^Mi» 
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REGISTRY. 


I.  Op  Deeds. — See  Deed,   29; 
Evidence,  155. 

II.  Of  Names. — See  Evidewce,98. 

III.  Of  Mobtoagbs.  —  See  Mobt- 
OAOs,  ISO  etieq. 
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REGULATIONS. 


I.  Geneballt,  1. 
II.  Bengal  Code,  1  a. 

III.  Madbas  Code,  13. 

IV.  Bombay  Code,  17. 

V.  Cbiminal  Regulations. — See 
Cbiminal  Law,  526  et  seq. 

I.  Geneballt. 

1.  It  was  held  that  the  provisions 

of  an  Act  of  Parliament  come  into 

operation  from  the  date  only  on  which 

the  Regulation  having  reference  to  it 


IL  Bengal  Code. 

1  a.  The  rules  contained  in  Reg. 
XI.  of  1793,  for  doing  away  the  cus- 
tom by  which  particular  estates  de- 
scended entire  to  a  single  heir,  were 
held  to  have  prospective  operation  only 
from  the  1st  of  July  1794,  and  to  up- 
hold the  validity  of  successions  which 
actually  may  have  taken  place  under 
the  custom  alluded  to  previously  to 
that  date.^  Mt.  Mahamaya  IHbeh  v. 
Ooureekaunt  Ckorodry.  23d  May 
1808.  1  S.  D.  A.  Ren.  236.  Xoonmur 
Bodh  Sing  and  others  v.  Seanatk 
Singh.  17th  Nov.  1813.  2  S.  D. 
A.  Rep.  92^  —  H.  Colebrooke  & 
StuarL 

2.  It  was  held  that  the  provisions 
of  Sec.  10.  ofRe^.  I.  ofl793<  are  ap- 
plicable only  to  mdependent  propne- 
tors  of  estates,  holding  their  lanos  in 
full  property,  subject  to  public  re- 
venue. Oope6  Mohun  Thahoor  and 
another  v.  Madha  Mohun  Okose. 
29th  June  1812.  2  S.  D.  A.  Rep. 
17. — Harington  &  Fombelle. 

3.  Money  lent  by  a  Judge  to  a  na- 
tive officer  on  his  establishment  was 
held  not  to  be  legally  recoverable, 
agreeably  to  the  spirit  of  R^ulation 
XXXVIIL  ofl793,theborTowerhold- 
ing  lands  in  other  districts  though  not 
in  the  district  of  which  the  lender  was 
Judge.  Oodvy  Chund  Chatoorjeea 
V.  Palmer  and  Co.  14th  Feb.  1820. 
3  S.  D.  A.  Rep.  14.  —  Fendall  & 
Goad. 

4.  Held,  that  according  to  the 
spirit  of  the  Rule  contained  in  Sec.  5. 
of  Reg.  XVin.  of  1814,'  a  second 
notice  was  requisite  on  a  sale  being 
postponed,  whether  the  postponement 
arose  from  unavoidable  cause  or  odier- 


1  BesciDded,  as  respeds  Jnngle 
by  Reg.  X.  of  18p0.    Seetn/ra.  PL  U. 

>  Bescinded,  as  relates  to  public  salfls^ 
Act  IV.  of  1846. 

>  This  Begnlation  was  resciDded  by 
ofBeg.  XI.of  1822. 
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wise ;  and  that  the  proyisions  of  Sec. 
9.  of  Reg.  XI.  of  1822,'  modifying 
the  Rule  above  quoted,  are  Dot  appb- 
cable  in  trying  the  merits  of  an  appeal 
from  a  decision  passed  previously  to 
the  promulgation  of  the  latter  enact- 
ment* The  Collector  ofBareUly  v. 
Hearsey.  22d  July  1823.  3  S.  D. 
A.  Rep.  242. — Leycester  &  Dorin. 

5.  A  piece  of  kuid  was  held  to  be 
forfeited,  on  account  of  a  serious 
affray  between  two  claimants  to  it, 
under  the  provisions  of  Sec.  6.  of  Reg. 
XLIX.ofl793.»  Pran  Kishen  Butt 
V.  The  Collector  of  the  Twenty-four 
Pergunnahs.  6th  Jan.  1825.  4  S. 
D.  A.  Rep.  3. — Martin. 

6.  It  was  held  that  the  spirit  of 
Sec.  29.  of  Re^.  VII.  of  1799  *  is  ap- 
plicable to  entire  estates  or  MahdUs 
sold  by  auction,  as  well  as  to  separate 
lots  of  an  estate  so  sold,  and  that  a 
Court  of  Justice  is  no  more  authorized, 
in  the  one  case  than  in  the  other,  to 
direct  any  abatement  in  the  amount 
of  the  annual  Jama  fixed.  Anund 
Mye  Bigfoas  v.  The  Collector  of  the 
ZiUdh  Twenty-fourPergunnahe.  14th 
May  1827.  4  S.  D.  A.  Rep.  233.— 
Leycester  &  Dorin. 

7.  It  vas  held  that  Reg.  XI.  of 
1808  did  not  extend  to  Benares. 
Oovemment  v.  Bhola  Singh  and  an(h 
ther.  5th  March  1828.  4  S.  D.  A. 
Bep.  304.^TumbuU. 

8.  CI.  3.  of  Sec.  6.  of  Reg.  XI. 
of  1822,  construed  according  to  the 
Persian  version,  regards  merely  er- 
rors and  omissions  m  the  communi- 
cations  that  may  have  passed  between 
the  Collector  and  the  Board.  Maha 
Raja  Mitr  Jit  Singh  and  others  v. 
Babu  Kalahal  Singh  and  others. 
24th  April  1832.  5  S.  D.  A.  Rep. 
192.— H.  Shakespear. 

9.  It  was  held  that  Sec.  26.  of 
Reg.  V.  of  1812,  declaratory  of  the 
competency  of  the  Zillah  Judge  to  in- 
terfere, in  cases  of  disputes  between 


E 


>  Rescinded  by  Act  XII.  of  1841. 

>  This  Regulation  was  rescinded  by  Act 
IV.  of  1840. 

s  Rescinded,  except  CI.  1.,  by  Sec.  2.  of 
Reg.  XI.  of  1822. 


jroprietors  of  joint  undivided  estates, 
x>r  the  due  discharge  of  the  public 
revenue,  was  decidedly  inapplicable 
to  the  removal  of  executors  and  guar- 
dians in  possession  of  property  under 
the  provisions  of  Reg.  V.  of  1799.* 
Petrus  Nicus  Pogosej  Applicant. 
4th  April  1835.  1  Sev.  Cases,  79. 
— D.  C.  Smyth  &  Robertson. 

10.  The  term  "judgment,"  in 
Sec.  4.  of  Reg.  V.  <^  1799,  was  held 
to  mean  the  final  judgment  by  the 
Court  of  Final  Appeal.  Mahent  Ram- 
krishn  Bas  v.  Mahent  Balmo- 
hundh  Bas  and  others.  6th  Sept. 
1839.  2  Sev.  Cases,  297.-Court  at 
large. 

11.  Reg.  X.  of  1800  does  not 
apply  generallv  to  all  undivided  Za- 
minddrisy  in  which  a  custom  prevails 
that  the  inheritance  should  be  indivi- 
sible, but  only  to  the  Jungle  Mahdlls 
of  Midnapore  and  other  districts 
where  such  local  custom  prevails; 
and  therefore  only  partially,  and  to 
that  extent,  repeals  Reg.  XI.  of  1793. 
Rajah  Beedar  Hossein  v.  Ranee  Zkh 
hooroon  Nissa.  24th  Feb.  1841.  2 
Moore  Ind.  App.  441. 

12.  In  a  suit  to  set  aside  certain 
deeds,  and  on  their  being  set  aside  to 
revive  a  claim  of  inheritance,  the  Sud- 
der  Dewanny  Adawlut  held  that  Sec. 
4.  of  Reg.  V.  of  1793  was  not  in  any 
way  ap^cable.  Ramparshad  Rai^ 
Petitioner.  3d  July  1845.  2  Sev. 
Cases,  203. — Tucker,  Reid,  &  Bar- 
low. 

12  a.  The  provisions  of  CI.  3.  of 
Sec.  37.  of  Reg.  XXVII.  of  1814 
were  declared  equally  applicable  to 
salt  agents  as  to  other  officers  and 
authorities  adverted  to  in  that  clause. 
The  Salt  Agent  of  ZiOah  Twenty- 
four  PergunnahSf  Petitianer.  14th 
July  1846.  2  Sev.  Cases,  296.— Reid. 

III.  Madbas  Code. 

13.  By  the  exhibits  it  appeared 
that  the  appellant,  at  the  time  of 
contracting  a  debt,  for  payment  of 


4  Modified  by  Sees.  2.  —  5.  of  Beg.  V.  of 
1827. 
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which  a  suit  had  heen  instituted  in 
the  Zillah  and  Provincial  Courts,  did 
not  stand  amenable  to  a  Court  of  Jus- 
tice,  or  other  public  authority,  for  its 
discharge,  under  Sec.  8.  of  Reg.  II. 
of  1802 ;  therefore  the  Court  reversed 
the  decree  of  the  Provincial  Court 
and  affirmed  that  of  the  Zillah  Court.^ 
Anon.  Case  3  of  1805.  I  Mad. 
Dec.  1. — Lord  W.  Bentinck  &  Hur- 
dis.  ^ 

14.  Where  property  violently  seized 
by  a  Zamindar  was  alleged  Xohe^de 
jurSf  the  property  of  the  claimant ;  it 
was  held,  that  if  such  averment  were 
true  the  case  came  within  the  descrip- 
tion of  those  referred  to  in  Sec.  11.  of 
Reg.  II.  of  1802,  and  was  excluded 
from  the  cognizance  of  the  Zillah 
Court.  Veeraeethal  y.  The  Shevor 
gunga  Zumeendar.  Case  1  of  1807. 
1  Mad.  Dec.  3. — Oakes,  Scott,  k 
Hurdis. 

14  a.  Held,  that  no  right  or  title 
of  any  description  whatever,  could 
possibly  be  derived  to  a  Zamindar 
from  any  orders  passed  subsequently 
to  the  1st  of  Jan.  1802  by  the  Boards 
of  Revenue  and  Trade,  however  sanc- 
tioned by  Government,  when  such 
sanction  was  deficient  in  that  which 
was  most  essential  to  it,  promulgation 
by  Regulation.  Neither  coula  any 
proclamations,  published  by  officers 
acting  under  their  authority,  in  any 
shape  affect  a  right  actually  possessed 
by  the  Zamindar^  or  divert  it  from 
that  which  had  been  its  accustomed 
course.  The  Zamindar  of  Viziana- 
grum  v.  The  Commercial  Resident, 
Case  6  of  1807.  1  Mad.  Dec  9.— 
Casamajor,  Max  tone,  &  Hurdis. 

15.  In  a  claim  for  a  Mirdsi,  the 
appellant  proved  by   evidence    that 


'  From  the  report  of  this  case  it  does  not 
appear  what  was  the  purport  of  these  de- 
crees ;  but  as  the  Section  referred  to  prohi- 
bits Zillah  Courts  from  trying  suits  ror  the 
private  debts  of  persons  not  amenable  to  a 
Court  of  Justice,  or  other  public  authority,  at 
the  time  of  contracting  the  debt,  it  may  be 
inferred  that  the  Provincial  Court  wrongly 
entertained  a  suit  which  had  been  dismiss^ 
by  the  Zillah  Court 


the  Mirdd  had  been  held  by  his  fa- 
mily for  a  long  period  antecedent  to 
the  year  1795.  The  respondent  dis- 
puted the  original  right  of  the  appel- 
lant, but  did  not  adduce  any  evidence 
as  to  the  fact  of  the  superiority  of  his 
alleged  prior  title,  nor  to  confute  the 
testimony  of  the  appellant's  witnesses; 
but  insisted,  in  bar  to  the  right  of  the 
appellant,  upon  a  Sdndd  mnted  to 
him  by  the  Collector,  and  tne  restric- 
tive operation  of  Sec  10.  of  Reg.  II. 
of  1802 ;  and  the  Court,  deeming  both 
established,  gave  judgment  in  his  fa- 
vour. Anon,  Case  8  of  1807.  1 
Mad.  Dec.  18. — Casamajor,  A.  Scott, 
&  Hurdis. 

16  a.  A  was  emploved  as  a  VaJ^ 
by  Sf  a  Zamindar  J  then  in  confine- 
ment, in  order  to  effect  his  release  and 
his  restitution  to  the  Zamind&riy 
which  had  been  sequestered  by  the 
then  Principal  Collector.  A  pretend- 
ed to  be  able  to  effect  these  objects 
by  means  of  bribery,  and  B  assented. 
B  was  subsequently,  on  consideration 
of  his  case  by  the  ^Principal  Collector 
and  the  Board  of  Revenue,  released 
from  confinement  and  reinstated  in 
his  2jamindM,  A  sued  B  for  re- 
muneration, asserting  that  the  result 
was  caused  by  his  interference*  The 
claim  was  dismissed  in  the  Lower 
Courts,  and  A  appealed  in  formd 
pauperis.  The  Court  held  that  the 
claim  of  A  was  disgraceful,  and  that 
the  suit  was  frivolous,  groundless,  and 
vexatious.  The  suit  was  therefore  dis- 
missed with  costs;  and  considering 
that  the  case  came  within  Sec.  36.  <n 
Reg.  VII.  of  1809,*  A  was  further 
adjudged  to  be  punished  as  a  litigious 
appellant,  and  to  be  imprisoned  for 
three  months.  Sadooram  v.  The  Za- 
minddr  of  Chittevelly,  Case  2  of 
1809.  1  Mad.  Dec.  27.~Scott,  Read, 
Xr  Crpeeniv&'v 

16.  Sec.  4.  of  Reg.  XXV.  of  1802, 
which  provides  that  the  permanent 
assessment  shall  be  made  exclusively 


2  This  Section  was  rescinded  by  Sec  2. 
ofReg.  VII.  of  1818. 


[REGULATIONS-RELIGIOUS  ENDOWMENT.]       549 


of  certain  sources  of  revenuey  among 
which  are  enumerated  "  lands  paying 
only  favourable  quit-rents/'  does  not 
refer  to  the  quit-rents,  but  to  the  lands 
which  might  otherwise  be  considered 
assessable  with  the  full  Jama,  at  the 
discretion  of  the  Zaminddr.  That 
discretion  the  Government  reserved 
to  itself,  and  the  exercise  of  it  is  sub- 
jected to  the  Rules  contained  in  Reg. 
XXXI.  of  1802.  Bajah  C.  Vencor 
tadry  Oopal  Jagganadha  Rao  v. 
Khajah  Skumsooddeen  and  another. 
Case  16  of  1817.  1  Mad.  Dec.  179. 
— Scott  &  Greenway. 

16  a.  In  a  suit  for  possession  of  a 
JZamiTuidrif  the  plaintiff's  title  de- 
pended upon  the  fact  of  a  division 
having  taken  place  between  the  mem- 
bers of  the  family.  No  averment  of 
such  division  was  made  in  the  plaint, 
nor  did  the  Courts  in  India,  as  re- 
quired by  Sec.  10.  of  Reg.  XV.  of 
1816,  make  it  a  point  to  be  established, 
though  some  evidence  was  given  of 
the  met.  Held,  on  appeal  by  the 
Judicial  Committee  of  the  Privy 
Council,  that  there  had  been  a  mis- 
carrii^,  the  conditions  of  the  Regula- 
tion being  imperative ;  and  the  decree 
of  the  Sudder  Dewanny  Adawlut  was 
accordingly  reversed :  leave,  however, 
was  given  to  institute  a  fresh  suit 
within  three  years,  as  the  parties  had 
acted  under  a  misapprehension  of  the 
R^ulation.  Srimut  Moottoo  Vijaya 
jRaghanadka  Oomery  VaUahha  Per- 
ria  Woodia  Taver  v.  Many  Anga 
Moottoo  Natckiar.  18th  June  18^. 
3  Moore  Ind.  App.  278. 


RE-HEARING.  —  See  Pbactice, 

170, 171. 


RELEASE.  —  See  Contract,  18 ; 
Deed,  11. 17 ;  Hind*  Widow,  36; 
Native  Women,  5. 


RELIGIOUS  ENDOWMENT. 


I.  Hindu,  1. 

1.  Oenerallyfl. 

2.  Lands  duly  endowed  cannot 

be  alienatedf  7. 
a  Bequegt,13. 

4.  Superintendence f  15. 

5.  Not  Hereditable,  17. 

6.  EndonfTnent     of   Ancestral 

Property. — See  Ancestral 
Estate,  29. 

7.  Deed  of  Religious  Oift- — See 

Gift,  30  et  seq. 

II.  Muhammadan,  18. 

1.  Generally f  18. 

2.  Wkat  constitutes  Wakf,  23. 

3.  Alienation  of  Endowed  Lands f 

32. 

4.  Superintendence,  37. 

5.  Not  Hereditable,  ¥1. 

6.  Evidence^  Wakf --See  E\u 

DENCE,  llO. 


«^^r^^^i^^^^^^^i^^^^^^^^^ 


IV.  Bombay  Code. 

17.  Sec.  16.  of  Reg.  III.  of  1799 ' 
was  held  not  to  apply  unless  the  same 
cause  of  action  was  agitated  between 
the  same  parties  a  second  time.  Moo- 
kummud  Ismael  v.  Tato  RughoneUh 
Bhave.  5th  Apr.  1821.  2  Borr. 
175. — Babington. 


1  Rescinded  by  Beg.  I.  of  1827. 


I.    HlNDlJ.  1 

1.  OeneraUy. 
1.  Lands  held  by  a  Zaminddr  for 
a  religious  appropriation,  of  which  he 
has  the  superintendence,  are  not  con- 
sidered to  form  part  of  the  2jaminddri, 
provided  the  endowment  be  Talid  un- 
der the  Regulations ;  and  the  fact  of 
the  ZkLtninddr  having  himself  made 
such  endowment  does  not  invalidate 
it,  if  antecedent  to  the  Dewanny 
grant.     Collector  of  Moorshedabady. 

1  The  materials  concemiDg  the  Hindu 
law  of  religious  endowments  are  very  scanty. 
Refer  to  1  Str.  H.  L.  151. 198.  208.  210  ;  2 
Do.  250.  269.  2  Macn.  Princ.  H.  L.  305. 
CaseXm. 
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Bishennath  Rat  and  another.  16|h 
Jan.  1807.  1  8.  D.  A.  Rep.  174.— 
H.  Colebrooke  &  Fombelle. 

2.  Where  A,  being  adjudjsed  en- 
titled to  haif  the  proceeds  of  a  reii- 
gioofl  eBtablishmenty  sued  for  half  the 
mesne  profits  derived  by  B  during 
her  sole  possession^  there  being  no 
means  of  ascertaining  the  amount  of 
B'b  profits ;  it  was  held  that  A  should 
hold  sole  posse^on  during  a  period 
equal  to  that  for  which  B  singly  en- 
joyed the  same.  Mt  Mqjoo  and 
otherg  y.  Mt,  Buddun.  8th  May 
1812.  2  S.  D.  A.  Rep.  13.--Fom- 
belie. 

3.  A  suit  was  instituted  to  recover 
a  balance  stated  to  be  due  on  an  al- 
leged Srvdmi  Bhogam  agreement, 
under  which  possession  of  the  lands 
was  held  by  the  defendants,  and  to 
enforce  the  full  performance  of  the 
agreement  The  defendants  contended 
that  the  Mirdd  right  in  the  lands  was 
vested  in  them,  and  that  their  allow- 
ance for  the  maintenance  of  the  Pa- 
goda was  a  mere  charitable  contribu- 
tion; whereas,  from  the  evidence  of 
their  witnesses,  it  appeared  that  it  was 
exacted  from  them  as  a  Swdmi  Bho- 
gam, The  evidence  adduced  not  being 
sufficient  to  prove  where  the  proprie- 
tary right  of  the  lands  was  vested, 
nor  the  amount  of  the  Swdmi  Bho- 
gamy  supposing  such  right  were  vested 
m  the  Pagoda,  the  Court  annulled  all 
the  proceedings  in  this  case,  allowing 
the  original  plaintifis,  or  their  repre- 
sentatives, to  commence  a  suit  de  novOf 
if  they  should  think  proper,  for  the 
establishment  of  their  claims  upon  the 
defendants.  The  Provincial  Court 
having  adjudged  nossession  of  the 
lands  to  the  onginal  plaintiffs,  which 
had  never  been  claimed  by  them,  the 
Court  reversed  their  decree,  and  or- 
dered  that  the  original  defendants,  or 
their  representatives,  should  be  re- 
placed in  possession  of  the  lands,  and 
that  the  parties  who  held  possession 
under  the  decree  of  the  Provincial 
Court  should  account  to  the  said  de- 
fendants for  the  produce  of  the  land 
during  the  time  that  the  latter  were 


ousted.  Anon,  Case  11  of  1812. 
1  Mad.  Dec  58.->8cott,  Oieenwaj, 
&  Stratton. 

4.  All  the  family  property  was  pe^ 
mitted  to  be  applied  to  the  support 
and  worship  of^a  £unily  idoU  Bo- 
dhabtdlubh  Tagors  v.  Oopeemokun  Ta- 
gore.  6th  Dec.  1814.  Macn.  Cons. 
H.  L.  335. 

5.  Profits  due  to  a  religioiis  trust 
are  assets  of  the  trust  Ram  Sundar 
Ray  V.  Heirs  of  Raja  Udn>ant  Singh. 
30th  May  1832.  5  S.  D.  A.  Rep. 
210.— Rattray  &;  Walpole. 

6.  Bequests  for  Hindd  relisions 
purposes  made  by  a  Hindu  win  oot 
be  upheld  if  vaguely  described.  8anr 
dial  Y.  Maitland.  29th  July  1844 
1  Fulton,  476. 


2.  Lands  duly  endon>ed  caimot  he 
alienated.^ 

7.  Lands  duly  endowed  for  reli- 
gious purposes  are  not  subject  to  pri- 
vate alienation.  JElder  n^idow  of 
Raja  Chutter  Sein  v.  T'ounger  Wv- 
doK  of  Same.  16th  April  1807.  1 
8.  D.  A.  Rep.  180.— H.  Colebrooke 
&  Harington. 

8.  A  bond  containing  a  stipulation 
that  the  necessary  expenses  of  an  en- 
dowment shall  be  defrayed  from  the 
produce  of  the  lands  appropriated  to 
Its  support,  but  mortgaging  the  sur- 
plus profits  of  such  lan£  in  satisfac- 
tion of  a  debt  specified  in  the  bond,  is 
illegal  under  the  provisions  of  the 
Hindu  law.  Juggut  Chunder  Sein 
V.  Kiskwanund  and  others,  12th  Sept 
1814.  2  S.  D.  A.  Rep.  12a-Ha. 
rington  &  Fombelle. 

§,  Khirdji  laud,  appropriated  to 
defray  the  expenses  of  the  worship  of 
idols,  cannot  be  alienated  by  the  Ski- 
wdU  so  as  to  terminate  the  ridit  of 
the  idok  in  the  net  revenue ;  •and  such 
alienation  was  set  aside  as  inconsisteiit 
with  the  Hindu  law  as  current  in 


^  The  property  in  this  case  seems  to  bsre 
been  so  appbed  by  consent  of  the  sons. 
2  2  Maca  Princ.  H.  L.  305.  Case  13. 
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Bengal.^  Bhowanee  PurAad  Ckanh 
dree  and  another  y.  Banee  Jugudumr 
bha.  18th  Nov.  1829.  4  S.  D.  A. 
Rep.  843.— Sealy. 

10.  Where  lands  had  been  aaeigned 
hj  the  anoestor  of  A  (who  had  con- 
sdtnted  himself  Shiwait)  by  wa^  of 
endowment  for  the  serrice  of  Hmdd 
deities;  it  was  held  that  they  were 
inalienable  by  A^  who  had  succeeded 
to  the  charge  of  the  trust,  and  the 
claim  of  A's  yendee  was  dismissed. 
Mam  Sunder  Ray  y.  Heirs  ofSaja 
Udwant  Singh.  dOth  May  1832.  6 
8.  D.  A.  Rep.  210.— Rattray  &;  Wal- 
pole. 

11.  A  distinction  is  yery  properly 
made  between  bond  fde  resd  endow- 
ments and  those  nominally  so.  The 
formeri  for  instance,  may  be  indicated 
by  grant  with  sanction  of  the  ruling 
power  and  continuous  application  of 
income  to  the  object  of  dedication ; 
the  latter,  by  absence  of  such  charac- 
teristic, by  the  application  of  the  in- 
come to  personal  use,  and  by  the  ex- 
ercise of  indiyidual  proprietary  risht. 
One  of  this  latter  class  was  treated  by 
the  Court  as  indiyidual  property  and 
alienable.  Mahatab  Chana  y.  Jlftr- 
dadAli.  I9th  Feb.  1833.  6  8.  D. 
A.  Rep^268.— H.  Shakespear. 

12.  Where  A  had  bought  part  of 
the  lands  of  an  alleged  endowment, 
and  kept  possession  thirty-four  years ; 
it  was  held  that  the  claim  of  the  heir 
of  the  grantor  was  barred  by  prescrip- 
tion, ^s  holding  was  found  to  be 
hondjidei  because  the  endowment  was 
only  nominal,  and  the  purchase  of  A 
had  been  made  with  tne  priyity  of 
the  plaintiff  and  his  ancestor  without 
opposition.    lb. 

3.  Bequest. 

13.  A  bequest  for  the  maintenance 


of  an  idol  was  upheld.  NubJdssen 
Mitter  y.  Murrischunder  Mitter  and 
others.  11th  Aug.  1819.  Macn. 
Cons.  H.  L.  323.  Doe  dem.  KisnO" 
mohun  Surmono  y.  Oopeemohun  Ta^ 
gore.  1813.  lb.  349.  Woomis- 
chunder Pal  ChowdrvY. Premchun- 
der  Pal  Chomdry.    lb.  350. 

14.  A  bequest  of  property  for  pious 
purposes  was  upheld.  JtamduUol 
Sircar  y .  Sree  Moot^  Soonah  Dabee. 
22d  Noy.  181&  Macn.  Cons.  H.  L. 
331.  RafiUomo  MuUich  y«  Bamgo- 
paulMuIHch.  11th  July  1808.  lb. 
33a  1  Knapp,  245.  JDdmath  San- 
dial  y.  Maitland.  March  1820. 
Macn.  Cons.  H.  L.  371. 


1  Such  alienfttion  being  without  owner- 
ship. See  Menu,  B.  Tiii.  ▼.  199.  1  Coleb. 
Big.  474. 1  and  see  the  note  to  the  report  of 
this  case  in  4  S.  D.  A  Bep.  at  the  root  of 
p.  347.  Nor  can  the  Shiuknt  eyen  grant  a 
lease  for  a  longer  period  than  his  own  life. 
Seevifra¥li6a, 


4.  Superintendence. 

15.  The  management  only  of  lands 
duly  endowed  for  religious  purposes, 
and  not  the  lands  themselyes,  passes 
by  inheritance.  Elder  Widow  of 
Baja  Chutter  Sein  y.  YoungerWidow 
of  Same.  15th  April  1807:  1  8.  D. 
A.  Rep.  180.— H.  Colebrooke  &  Ha- 
rington. 

16.  Where  the  office  of  Superinten- 
dant  of  a  Hindd  religious  establish- 
ment had  been  by  usage  electiye,  it 
was  held  that  such  usage  must  be  ad- 
hered to  in  preference  to  any  other 
mode  of  succession,  and  that  no  relin- 
quishment or  deyise  by  the  incumbent, 
in  fayour  of  another  person,  can  ope- 
rate further  than  as  a  nomination, 
which,  to  ayail,  must  be  confirmed  by 
the  usual  mode  of  election.  Narain 
Das  y.  Bindrabun  Das.  10th  May 
1815.  2  8.  D.  A.  Rep.  151.— Ha- 
rington  &  Rees. 

16  a.  It  was  held  that  the  Shiwdit 
of  a  religious  establishment  is  not  com- 
petent to  grant  a  lease  of  the  lands 
appertaining  to  the  establishment  for 
a  longer  neriod  than  his  own  life. 
Badha  BuUubh  Chund  and  others 
y.  Juggut  Chunder  Chowdree  and 
others.  8th  May  1826.  4  S.  D.  A. 
Rep.  151.  —  Leycester,  Dorin,  & 
Ross. 
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5.  Not  Het^editable.^ 

17.  It  was  held  that  lands  duly  en- 
dowed for  religious  purposes  are  not 
bereditable  as  private  property.  Elder 
Widow  of  Ckutter  8ein  v.  Younger 
Widow  of  Same.  15th  April  1807. 
1 S.  D.  A.  Rep.  180.— H.  Colebrooke 
&  Harington. 


^^^^1^^%^^%/^^S^^Ni^^  V^^*» 


II.    MqpAMMADAN.* 


1.  Generally. 

18.  TFa^implies  the  relinquishing 
the  proprietary  right  in  any  article  of 
property^  such  as  lands^  tenements, 
and  the  rest,  and  consecrating  it  in 
such  manner  to  the  service  of  God 
that  it  maybe  of  benefit  to  men;  pro- 
vided always  that  the  thing  appro- 
priated be,  at  the  time  of  appropria- 
tion, the  property  of  the  appropriator. 
Moohummud  Sadik  v.  Moohummud 
Alt  and  others.  6th  Dec.  1798.  1 
S.  D.  A.  Rep.  17. — Cowper. 

19.  Where,  in  a  claim  of  the  re- 
spondent to  a  moiety  of  his  father's 
estate,  a  religious  endowment  on  the 
tomb  of  a  Musulmdn  saint  was  pleaded 
by  the  appellant,  but  not  proved,  judg- 
ment  was  given  for  a  division  of  the 
estate  among  the  legal  heirs.^  Meer 
Nusrut  Ali  v.  Meer  Canm  AIL  17th 
Sept.  1805.  1  S.  D.  A.  Rep.  108.— 
H.  Colebrooke  &  Harin^on. 

20.  On  a  claim  by  A  (a  female) 
against  B  and  C  for  possession  of 
certain  lands,  as  trustee  of  a  religious 


1  1  Str.  H.  L.  151.  2  Do.  250.  369. 

^  For  the  MiQiammadan  law  of  IFo^see 
2  Hed.  334.  et  teq.  MacD.  PriDc.  M.  L.  69. 
et  seq.  137,  138.  327.  et  9eq. 

^  The  appellant's  plea  &at  the  lands  were 
an  endowment  for  pious  uses  being  rejected, 
the  Court  proceeded  to  determine  the  cause 
conformably  with  the  law  of  inheritance,  of 
which  this  was  a  simple  case,  an  eighth 
being  the  share  of  one  or  more  wives,  and 
the  residue  devolving  on  sons  and  daughters 
in  the  proportion  of  a  double  share  to  males. 
The  Court  ascertaitied  the  whole  of  the 
heirs,  and  included  them  in  its  decree,  to 
render  the  judgment  conclusive  in  confor- 
mity with  the  express  provisions  of  Sec.  13. 
ofReg.  III.  of  1793. 


establishment,  it  being  proved  that  the 
lands  had  been  assignea  for  an  endow- 
menty  but  that  the  person  who  as- 
signed them  and  settled  the  trustee- 
ship on  the  claimant  was  proprietor 
of  only  an  11  anna  share  of  them,  the 
endowment  was  upheld  for  that  pro- 
portion only,  and  possession  was  ad- 
judged to  the  trustee.  Mt.  Hyatee 
Khanum  v.  Mt,  Koobsoom  Khamim 
and  another.  4th  Sept  1807.  1  S. 
D.  A.  Rep.  214.— H.  Colebrooke  k 
Fombelle. 

21.  An  assignment  by  a  Mosolmdn 
for  a  pious  endowment  of  the  whole 
of  an  estate,  of  which  he  is  only  end- 
tied  to  a  share,  is  void,  even  as  to  bis 
share,  according  to  the  doctrine  of 
Imam  Muhammudf  such  share  being 
at  the  time  undefined ;  but  according 
to  Abu  Yumfj  and  a  whole  series  of 
Fvtdwa  which  coincide  with  him, 
the  assignment  of  so  much  of  the 
estate  as  was  the  legal  share  of  the  en- 
dower  is  Talid,  and  the  Court  decided 
according  to  this  latter  opinion.     Ih* 

22.  AxL  endowment  for  charitable 
and  public  purposes  being  a  perpe- 
tual endowment,  it  is,  according  to  the 
proTisions  of  Reg.  XIX.  of  1810  of 
Bengal,  the  duty  of  the  Goyemment 
to  preserve  its  application ;  and  being 
excepted,  by  Sec  2.  of  Reg.  II.  of 
1805,  from  the  general  operation  of 
the  Regulation  of  Limitation,  no  suit 
for  its  recovery  is  barred,  until,  at 
least,  the  officer  entitled  to  administer 
it  has  been  in  possession  of  bis  office 
for  twelve  years.  Jewun  Don  Sahoo 
V.  Shah  Kubeer-ood-deen,  9th  Dec. 
1840.    2  Moore  Ind.  App.  S90. 


2.  What  constitutes  Wakf* 

23.  It  was  held  that,  to  constitute  a 
Wakfy  or  pious  appropriadon,  it  is  not 
required,  by  the  Munammadan  law, 
that  the  grant  should  be  express  in 
the  use  of  that  term ;  provided  the 
nature  of  the  tenure  be  inferrible  from 
the  general  contents    of  the  grant. 


«  2  Hed.  334.  et  seq,   Biacn.  Princ.  M.  Ll 
69.  R.  I.  340.  Case  Tin. 
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KuUbAli  Hoasein  Y.  Syf  AH.  17th 
March  1814.  2  8,  D.  A.  Rep.  110. 
— HariDgton  &  Rees.  Jenmn  Doss 
Sahoo  T.  Shah  Kubeer-ood-deen.  9th 
Dec.  1840.  2  Moore  Ind.  App. 
990. 

24.  By  the  use  of  the  word  Inadm 
in  a  royal  mnt  it  does  not  follow, 
necessarily,  tnat  the  property  specified 
is  conveyed  in  absolute  proprietary 
right,  if,  from  the  general  tenour  of 
the  instrument,  it  may  be  inferred  that 
a  Wahfy  or  religious  endowment,  was 
intended.  In  such  cases  reference 
should  be  had  to  the  custom  of  the 
country,  and  the  question  should  be 
decided  by  the  sense  attached  by  com- 
mon usage  to  the  expressions.^  Mu 
Qadira  v.  Shah  Kvbeer-oodrdeen  Ah- 
mud.  24th  Au^.  1824.  3  S.  D.  A. 
Rep.  407. — Harington  &  Martin. 

25.  Where,  from  the  general  tenure 
of  a  royal  grant,  it  is  to  be  inferred 
tb^at  a  Wakf'w^A  intended,  the  term 
Altamahd  or  Akamghd  InadtHf  does 
not,  of  itself,  convey  an  absolute  pro- 

{metary  right  to  the  grantee,  Wakf 
ands  not  being  subject  to  alienation 
by  the  grantee  or  his  representatives. 
Jenmn  J)oss  Sahoo  v.  ShahKubeer- 
ood-deen.  9th  Dec.  1840.  2  Moore 
Ind.  App.  990. 

26.  According  to  the  Muhamma- 
dan  law  a  valid  endowment  may  be 
verbally  instituted  without  any  formal 
deed ;  and  though  the  witnesses  to  the 
fact  depose  vaguely,  yet  their  evidence 
(corroborated  by  circumstances)  is  le- 
gally sufficient.  Abul  Hasan  v.  Ifd- 
ji  Mohammad  Masih  KarbalaL  17th 

Feb.  1831.  5  S.  D.  A.  Rep.  87.— 
Leycester  k,  Ross. 

27.  A  general  dedication  of  land 
for  the  purpose  of  a  cemetery  esta- 
blishes Wakf  J  and  excepts  the  same 


1  It  is  a  fundamental  principle  of  Muham- 
madan  law,  that,  in  eyery  ambiguous  expres- 
sion of  a  i>er8on  in  conveying  a  right  to  an- 
other, reference  should  be  had,  first  to  the 
custom  of  the  country,  and,  on  failure  of  that, 
to  the  intention  of  the  pprantor,  as  stated  by 
himself.  As  regards  IFo^this  is  especially 
recommended  in  the  Futdvoa-i-Auiamgiri, 


from  descent  to  the  heirs.*  Mir  Nur 
All  V.  Mdjidah  and  others.  dOth 
July  1831.  5  S.  D.  A.  Rep.  136.— 
H.  Shakespear. 

28.  But  the  existence  of  tombs  on 
land,  unless  the  owner  had  consecrated 
it,  does  not  bar  partition  except  as  to 
the  actual  spot  covered  by  the  tombs. 
Ih.  * 

29.  An  instrument  making  an  im- 
mediate dedication  q£  property  to  the 
service  of  the  Deity^ough  reserving 
a  life  interest  to  the  donor,  is  a  Wahf 
and  is  valid,  though  for  more  than  a 
third  of  the  donor's  property.  Doe 
dem,  Jaun  Beehee  and  others  v.  Ah- 
dollah  Barber.  March  1838.  1 
Fulton,  345. . 

30.  But  if  the  dedication  be  not  to 
take  effect  until  subsequent  to  the 
death  of  the  donor,  the  instrument 
operates  as  a  will,  and  is  only  valid 
to  the  extent  of  one-third  of  the  do- 
nor's property.    lb. 

31.  Semble,  A  TTaA/*  is  valid  with- 
out  delivery,  and  is  created  by  a  mere 
verbal  declaration  of  interest.     lb. 


3.  Alienation  of  Endowed  Lands.^ 

32.  Although  property  of  the  na- 
ture oiWahf{pT  assi^ed  for  pious 
purposes)  cannot  be  sold,  according  to 
the  provisions  of  the  Muhammadan 
law,  yet  the  custom  of  many  Muham- 
madan towns  permitting  such  sale,  it 
would  be  held  good  by  the  Court. 
Fatima  Beebee  v.  Moolla  Abdool 
Futteh.  9th  Sept.  1811.  1  Borr. 
111.— Sir  E.  Nepean,  Brown,  &  H- 
phinston. 


'  There  is  a  case  in  Macnaghten's  Prece' 
dents  of  Muhammadan  Law,  p.  337,  Case 
VI.,  in  which  it  was  decided  that  cemeteries 
and  religious  buildings  are  inheritable  if 
not  Wa^;  and  the  learned  jurist  has  added 
in  a  note :  "  An  erroneous  opinion  appears  to 
be  entertained  that  all  property  destined  to 
religious  purposes  necessarily  partakes  of  the 
nature  oi  an  endowment ;  but,  in  point  of 
fact,  no  property  should  be  considered  as 
such,  unless  specially  appropriated  by  the 
owner."    This  distinction  is  very  important. 

>  2  Hed.  344.  356.  Macn.  Princ.  M.  L. 
69  R.  3.  327  et  seq. 
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33.  And  an  appellant  claiming  cer- 
tain Wakf  propeity  onder  an  alleged 
mortgage,  tne  property  having  been 
held  by  the  responaent  for  ninety-five 
years,  and  not  being  able  to  prove  the 
mortgage ;  it  was  held  that  the  respon- 
dent could  not  be  ejected,  as,  though 
the  sale  of  such  property  was  ille^, 
it  was  customary  in  many  Muham- 
madan  towns,  and  consequently  the 
probability  of  ^  sale  was  equally 
strong  as  that  it  had  been  made  over 
to  respondent's  family  in  mortgage. 
lb. 

34.  TFaA^  lands  are  not  capable  of 
alienation  according  to  the  Muham- 
madan  law.  KitXh  AH  Hoosein  v. 
SyfAlL  17th  March  1814.  28.  D. 
A.  Rep.  110.  —  Harington  &  Rees. 
Mt.  Qadirar.  Shah  Kubeer^ood-deen 
Ahmud.  24th  Aug.  1824.  3  S.  D. 
A.  Rep.  407*  —  Harington  &  Mar- 
tin. Jenmn  Doss  Sahoo  v.  Shah  Ku. 
beer-ood-deen.  9th  Dec.  1840.  2 
Moore  Ind.  App.  390. 

35.  A  person  having  duly  endowed 
property  for  religious  purposes  cannot 
afterwards  alienate  sucti  property. 
Abul  Jffasan  v.  Jffaji  Mohammed 
Masih  Karbalal  17th  Feb.  1831. 
6  S.  D.  A.  Rep.  87. — Leycester  & 
Ross. 

36.  The  Sajjddeh  nishin^  or  Superior 
of  TFaW*  property,  is  merely  appoint- 
ed to  administer  the  affairs  of  tne  pro- 
perty, and  has  no  power  of  alienating 
any  portion  of  it.  8hah  Imam 
Buhhsh  V.  MU  Beebee  Shakes  and 
others.  5th  March  1835.  6  S.  D. 
A.  Rep.  22.  —  Robertson  &  Stock- 
well. 

36  a.  Land  belonging  to  a  Muham- 
madan,  which  is  occupied  by  tombs, 
cannot  be  sold  in  execution  of  a  de- 
cree. Baboo  Has  Behariy  Petitioner. 
21st  Nov.  1842.  S.  D.  A.  Sum. 
Cases,  40. — Reid. 


4.  Superintendence.^ 
37.  The  appropriator  of  a  religious 


»  Macn.  Princ.  M.  L.  69.  IL5,et  seq.  328. 
334.  340.    Case  viiL  344.    Case  x. 


endowment  has  the  power  of  appoint- 
ing  a  snperintendant :  on  his  death  it 
is  vested  in  his  executor,  or,  should 
he  have  left  no  executor,  then  in  the 
ruling  power.  Moohummud  Sadik 
r.  Moohummtid  AH  and  others,  6th 
Dec.  1798.  1  8.  D.  A.  Rep.  17.— 
Cowper. 

38.  Although  the  superintoidant 
of  a  religious  endowment  may  legally 
consign  or  bequeath  the  trust  to  his 
sons  on  his  death  bed  without  any  ex- 
press power  to  that  effect,  a  consiCT- 
ment  made  during  health  is  invalid, 
unless  he  have  obtained  the  superin- 
tendence with  such  power.     lb* 

39.  And  the  ruling  power  may  re- 
move such  devisees  on  proof  of  mis- 
conduct, and  appoint  a  person  of  in- 
tegrity in  their  stead.    lb. 

40.  A  female  may  act  as  JUtUa- 
nfaUi\  and  discharge  the  duties  of  the 
office  by  proxy.'  mt.  Hyatee  Khor 
num  V.  Mt.  Koolsoom  Khanum  and 
another.  4th  Sept  1807.  1  S.  D. 
A.  Rep.  214.  —  H.  Colebrooke  k 
Fombelle.  Doe  dem.  Jaun  Beebee 
and  others  v.  AbdoUah  Barber. 
March  1838.    1  Fulton,  345. 

41.  But  it  was  afterwards  held, 
that,  under  Sec.  15.  of  Reg.  XIX.  of 
1810,  a  curator  of  a  religions  endow- 
ment, removed  by  the  Board  of  Re- 
venue on  the  ground  of  misconduct, 
may  bring  an  action  to  try  the  suffi- 
ciency of  that  ground.^  Wadk  AU 
Khan  V.  Government.  29th  Nov. 
1834.    5  S.  D.  A.  Rep.  363.    Same 


<  For  the  definition  of  the  office  of  the 
Mutawalli,  see  Macn.  Princ.  M.  L.  340. 

9  See  iitfra,  note  to  Fl.  43. 

4  This  opinion  the  Court  at  large  adopted, 
and  it  receiyed  the  concurrence  of  the  Alla- 
habad Court  of  Sudder  Dewanny,  to  whidi 
the  point  was  referred.  But  Mr.  Rattray 
and  Mr.  Shakespear,  of  the  Calcutta  Court. 
held,  that,  in  case  of  a  removal  directed  or 
confirmed  by  the  GoTermnent^  the  party 
removed  bad  no  remedy.  BIr.  Battray  re- 
marked that  no  jurisdiction  had  been  ex- 
pressly given  in  such  cases,  and  Mr.  Shake- 
spear  considered  that  the  precedent  of  M&' 
hammad  SadXk  ▼.  The  Song  of  Mokabmi 
iiK  was  decisive  as  to  the  paramount  power 
of  Government    See  n^o,  PL  39. 
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▼.  Same.  22d  Sept.  1836.  6  S.  D. 
A.  Rep.  110. 

42.  Where  seyeral  brothers  (Mu- 
hammadazis)  had  lived  joint  in  state 
and  abode,  and  where  one  had  sued 
for  partition,  charging,  as  part  of  the 
joint  estate,  certain  Pirqtar  lands  in 
the  ministiy  of  the  elder  brother  as 
curator,  the  law  officers  (assuming 
that  he  had  dedicated  the  same)  de- 
clared that  the  curatorship  would  fol- 
low his  appointment  or  direction, 
and,  failing  that,  the  selection  of  the 
OoTemment;  and  that  the  joint  state 
of  the  brotherhood  established  no  pre- 
tensions to  the  office  in  behalf  of  the 
other  brothers.  Muhammad  Kasim 
and  another  y.  Muhammad  Alum  and 
others.  SOth  July  1831.  5S.D.A. 
Rep.  133. — H.  Shakespear.  * 

i&.  The  office  of  Sajjddeh  nishin 
of  a  religious  endowment  cannot  be 
held  by  a  female.^  Shah  Imam 
Buksh  y.  Mt.  Beebee  Shahee  and 
others,  dth  March  1835.  6  S.  D. 
A»  Rep.  22. — Robertson  &  Stock- 
well. 

44.  Dictum  of  Mr.  Money:  That 
a  MutawaUi  appointed  under  a  tes- 
tamentary trust,  with  power  to  nomi- 
nate his  successor,  cannot,  under  the 
provisions  of  Sees.  11.,  12.,  and  13.  of 
Reg.  XIX.  of  1810,  appoint  a  suc- 
cessor in  his  stead  without  the  know- 
ledge and  consent  of  <the  Revenue 
Authorities.  Wasih  AH  Khan  v. 
Government.  22d  Sept.  1836.  6S. 
D.  A.  Rep.  110. 


1  The  Styjddeh  is  the  cvpet  on  which 
the  Muhammadans  kneel  in  the  act  of 
prayer.  The  meaning  of  the  term  Sqj^ddeh 
nishin,  which  is  synonymoos  with  Oaddi 
niskin,  is  thus  given  by  Meninski :  "Consir 
dens  in  tapete  saeras  preces  peracturus  alUs- 
que  pTisiturus  antistes"  This  officer  is 
frequently  confounded  with  the  MutoioaUit 
that  is,  the  trustee  or  superintendant  of  the 
endowment,  although  they  are  quite  dis- 
tinct ;  the  one  having  the  charge  of  the 
spiritual,  the  other  of  the  temporal  affairs  of 
the  endowment  The  office  of  trustee  may 
be  held  by  a  woman,  and  the  duties  may  be 
discharged  by  proxy ;  whereas  the  office  of 
superior  requires  peculiar  personal  qualifi- 
cations.— ^Macn. 


45.  The  nlaintiff,  alleging  that  he 
had  been  illegally  ejected  by  the  Re- 
venue Authorities  from  the  office  of 
MutawaUi  of  a  religious  endowment, 
sued  for  restoration  to  such  office  in 
virtue  of  a  Tauliyat  ndmeh,  executed 
by  the  then  MutawaUi,  who  had  him- 
self been  appointed  under  a  testamen- 
tary  trust,  with  apower  to  nominate 
his  successor.  The  Court  being  of 
opinion  that  the  pUintiff  had  never 
been  put  in  possession  of  the  trust 
under  the  original  deed  of  nomination 
and  appointment  in  his  favour,  and 
that  his  personal  management  of  the 
establishment  and  possession  of  the 
trust  had  not  been  established,  dis- 
missed the  claim ;  but  recorded  their 
opinion,  that,  subject  to  the  decision 
of  Grovemment,  tne  plaintiff  had  the 
best  claim  to  the  trusteeship.^  lb. — 
Barwell,  C.  W.  Smith,  &  Money. 

46.  A  Wakifmaj  appoint  himself 
MutawaUi,  and  may  reserve  the  pro- 
fits of  part  of  the  consecrated  land 
for  his  own  use  and  his  descendants. 
Doe  dem.  Jaun  Beebee  and  others  v. 
AbdoUah  Barber.  March  1838.  1 
Fulton,  345. 

5.  Not  Hereditable. 

47.  Property  belonging  to  a  reli- 
gious endowment  is  not  lii^le  to  claims 
of  inheritance.'  Shah  Imam  Bukhsh 
V.  Mt.  Beebee  Shahee  and  others.  5th 


<  The  questions  of  the  validity  of  the  ap- 
pointment of  the  appellant  to  the  trustee- 
ship, and  of  the  extent  of  interference  which 
can  be  legally  exercised  by  the  Revenue 
Authorities  under  £eg.  XIX.  of  1810  in  re- 
gard to  such  appointments,  were  not  posi- 
tively ruled  by  the  judgment  of  the  Court; 
but  it  may  be  assumed  that  the  apnointment 
of  a  successor  by  a  MutawdUi,  himself  le- 
gally appointed  and  duly  empowered,  by  ttie 
original  deed  of  appropriation,  to  make  such 
appointment,  and  faithfully  and  efficiently 
discharging  his  trust,  would  be  a  legal  and 
valid  appointment ;  and  that  the  trustee  so 
appointed  cannot  be  removed  by  the  ruling 
power  without  proof  or  strong  presumption 
of  corruption  or  incompetency.  See  Macn. 
Frinc  M.  L.  5,  6,  8.  10.  67.  71,  and  Reg. 
XIX.  of  1810. 

*  2  Hed.  356.  Macn.  Princ.  M.  L.  69. 
R.  2.  327. 
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March  1838.    6  S.  D.  A.  Rep.  22.— 
Robertson  &  StockwelL 


^»^^^»^^^^i»^i^^^M^^^^^ 


Feb.  1827.     4  S.  D.  A.  Rep.  210.— 
Leycester  &  Dorin. 


RELINQUISHMENT  OP 
CLAIM. 

I.  Hindu  Law,  l! 

11.  MUHAMMADAN  LaW^  4. 


I.  Hindu  Law. 

1.  Qu4Bre,  Whether  a  Sofa  ndmeh, 
executed  bj  a  Hindu  wiclow,  relin- 
quishing the  property  which  devolved 
upon  her  at  her  husband's  death, 
would,  if  proved,  be  binding  on  her 
and  the  heirs  of  her  husband  V  Sheo- 
ckund  Rat  v.  Lubuna  Dtuee.  1  S. 
D.  A.  Rep.  22.  14th  Feb.  1799.— 
Cowper. 

2.  Parol  evidence  that  a  Hindd 
widow  had  relinquished  her  title  to 
her  late  husband's  estate  was  not  ad- 
mitted by  the  Court  of  Sudder  De- 
wanny  Adawlut  Madkachum  Mai 
V.  Kishenchund  Rat  and  another. 
25th  Feb.  1801.  1  S.  D.  A.  Rep.  33. 
— Speke. 

3.  A  deed  of  relinquishment  {Lor 
davi\  executed  by  -A,  the  widow  of 
By  to  Cy  son  of  jB's  paternal  grand- 
uncle,  will  not  bar  the  ri^ht  of  the 
legal  heirs  of  ^  to  take  nis  estate. 
Memchund  Mujmoodar  v.  Mt,  Tara 
Munnee  and  another.  18th  Dec. 
1811.  1  S.  D.  A.  Rep.  360.— Ha- 
rington  &  Stuart. 


II.    MUHAMMADAN  LaW. 

4  Renunciation  of  inheritance  in 
the  time  of  the  ancestor  is  null  and 
void,  and  a  claim  to  it  may  be  pre- 
ferred at  any  subsequentperiod  with- 
out limitation.  Mt.  Khanum  Jan 
V.  Mt,  Jan  Beehee  and  others.    13th 


^  And  see  the  note  to  the  report  of  this 
case ;  loc.  cit 


RENEWAL   OP   LEASE. 
Lease,  44  et  seq. 


—  See 


^^^^^'^^i^^^'.^^^^^^^rfwv^ 


RENT.— See  Land  Tenures,  As- 
sessment, Lease,  all  jMu^im;  No- 
tice, 3. 


RENT-FREE  TENURES.  — See 
Land  Tenures,  1  et  $eq. 


RENUNCIATION.— See   Execu- 
tor, 45. 


REPLICATION.— See  Practice, 
IBOetseq. 


RESCUE.— SeeCRiifiNALLAw,544. 


RESERVATION  OF  RIGHT.- 
See  Practice,  287  et  seq, 

RESISTANCE  OF  PROCESS.— 
See  Criminal  Law,  540  et  seq. 


RESPITE.  — See  Criminal  Law, 

545. 


RESPONDENTIA.— See  Fraud, 
1 ;  Insurance,  2  et  seq. 


RESTORATION  OF  APPEAL. 
— See  Appeal,  46  et  teq.y  102. 

RESUMPTION. 

1.  ji,  a  Zaminddry  granted  waste 
land  to  By  on  a  lease,  without  limi- 
tation of  period,  but  with  a  condition 
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of  resumption  at  any  time  on  pay- 
ment of  all  the  expenses  incurrea  by 
B  in  preparing  the  land  for  cultiva- 
tion. A  claimed  to  resume  the  land 
on  performing  the  above  condition^ 
and  ^  plead^  Sec.  8.  of  Reg.  YIII. 
of  1793y  respecting  JangaWuri  Ta- 
looksj  as  barring  ue  condition,  and 
rendering  his  tenure  irresumeable. 
Hddy  that  the  condition  for  the  re- 
sumption was  legal  and  valid.  Bui- 
deo  Sircar  y.  Jtajah  Numarayun 
Rau  4th  March  1813.  2  S.  D.  A. 
Rep.  49. — H.  Colebrooke. 

2.  A  Zaminddr  having  resumed  a 
district  for  arrears,  without  having 
first  distrained  the  personal  property, 
or  caused  the  arrest  of  the  defaulter, 
as  provided  by  Reg.  XXYIII.  of 
1802,  and  it  appearing  obvious  that 
he  had  rendered  his  farm  liable  to 
ultimate  attachment  by  omitting  to 
discharge  the  arrears,  the  defaulter, 
moreover,  failing  to  shew  that  he  was 
in  possession  of  personal  property 
si^cient  to  make  good  the  arrear ;  it 
was  held  that  the  attachment,  though 
irregular,  was,  on  the  whole,  justifi- 
able.     Zamind&r  of  Charmahal  v. 

.    Case  16  of  1814.    1  Mad. 

Dec.  94. — Scott  &  Greenway. 

3.  The  &ther  of  Ay  a  Zaminddr, 
granted  certain  Ldkkirdj  villages  in 
perpetuity  to  B,  On  j^'s  death  the 
villages  were  stated  to  liave  devolved 
on  her  son,  who  transferred  them  to 
his  sister,  and  she  ptve  them  to  her 
son,  the  plaintiff,  who  held  them  for  a 
certain  period,  when  they  were  re- 
sumed by  A's  fitther.  The  Provincial 
Court  adjudged  to  the  plaintiff  the 
villages  in  question,  together  with  the 
produce  of  the  villages  during  the 
time  that  they  had  been  unjustly  re- 
sumed, and  also  the  costs  of  suit.  A, 
the  Zaminddr,  appealed  to  the  Sudder 
Adawlut,  who  confirmed  the  decree 
of  the  Lower  Court,  and  dismissed 
the  appeal,  with  costs.  Anon.  Case 
1  of  1816.  1  Mad.  Dec.  121.  — 
Scott,  Greenway,  k  Stratton. 

4.  The  resumption  of  a  rent-free  te- 
nure, though  confirmed  by  the  Board 
of  Revenue,  is  not  valid  without  the 


inquinr  directed  in  Sees.  3.  and  4.  of 
Reg.  VIII.  of  1811.>  The  Collector 
of  Bundelkhund  v.  Ilacliee  Oeer* 
SOth  Nov.  1820.  3  S.  D.  A.  Rep. 
56.— Goad. 

6.  A  Tahtilddr  in  Allahabad  hav- 
ing  caused  certain  lands  lying  within 
the  limits  of  his  authority  to  be  pur- 
chased at  a  public  sale  in  the  name 
of  his  minor  son,  and  the  same  being 
resumed  by  Government  under  Sec. 
14.  of  R^.  XXV?  and  Sec.  9.  of 
Reg.  XXVI.  of  1803,*  on  satisfiictory 
evidence  that  the  lands  were  held  by 
the  father ;  a  suit  by  the  son  for  their 
recovery,  suppk>rted  by  the  allegation 
of  their  having  been  purchased  fit>m 
the  funds  of  a  female  who  had  re- 
ceived him  in  adoption,  was  dismissed, 
by  reason  of  the  proved  tenure  of  the 
father,  and  the  absence  of  aU  previous 
mention  of  such  adoption.  Baboo 
Ratna  Chandra  and  another  v.  The 
Collector  of  Allahabad.  29th  Dec. 
1823.  3  S.  D.  A.  Rep.  280.  —  C. 
Smith. 

6.  Lands  granted  as  a  rent-free  te- 
nure in  Pudargha  are  not  resumable 
according  to  the  Hindu  law ;  and  the 
management  of  them  having  been  re- 
Bumea  by  the  officers  of  Government, 
who  accounted  to  the  grantee  for  the 
proceeds ;  it  was  held  that  the  right  to 
the  tenure  was  not  thereby  affected. 
The  Collector  of  Bunddkhund  v.  CAu- 
rtm  Das  Byra^gee,  1st  Dec.  1824.  3 
S.  D.  A.  Rep.  415.— C.  Smith. 

7.  QiUBre,  Whether,  on  the  aboli- 
tion of  a  system  of  police,  maintained 
fi^m  the  alienation  of  public  land  re- 
venues, the  possessors  of  the  lands 
yielding  those  revenues  forfeit  their 
right  of  occupancy  upon  the  resump- 
tion of  such  alienations  ?  AppooMoO' 
pen  Y.Durmarajah  Naraina  Mamien 
and  others.  Case  1  of  1824.  1  Mad. 
Dec.  431. — Ogilvie  &  Gowan. 

8.  B  having  failed  to  pay  the  fifth 

1  Although  this  Regulation  has  been  re- 
scinded by  Sec.  2.  of  Beg.  II.  of  1819,  yet 
the  proYlsions  of  these  clauses  have  been,  in 
substance,  re-enacted  by  the  several  clauses 
of  Sec.  5.  of  the  latter  Regulation. 

s  Rescmded  by  Sec.  2.  of  Reg.  XL  of  1822. 
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instalmeat  of  rent  due  on  certain  vil- 
lages rented  by  him  from  Ay  A  at- 
tached the  villages  for  arrears,  and 
distrained  and  sold  the  property  of 
By  and  rented  the  villages,  for  the  re- 
mainder of  the  lease,  to  other  parties. 
It  being  evident,  by  A's  own  shewing, 
that  the  sale  of  3'%  property  was  not 
only  unnecessary  but  harsh  and  vexa- 
tious, as  he  had  thrown  obstacles  in 
the  way  of  B'%  fulfilment  of  his  en- 
gagements ;  it  was  held  that,  by  this 
oppressive  act,  A  had  forfeited  all 
equitable  title  to  the  difference  be- 
tween the  amount  of  the  arrear  due 
by  B  and  the  sum  produced  by  the 
sale,  and  also  to  compensation  for  any 
loss  which  might  accrue  in  conse- 
quence of  his  renting  the  villages  to 
others,  for  which  difference  and  com- 
pensation the  present  suit  was  insti. 
tuted ;  and  A  was  accordingly  non- 
suited and  decreed  to  pay  all  costs. 
Rajah  Boo  Sooreya  Rao  v.  Enoo^ 
gunty  Sooriah.  Case  1  of  1826. 
1  Mad.  Dec.  517. — Grant,  Cochrane, 
&  Oliver. 

9.  It  was  held  that  the  rules  for 
the  resumption  of  rent-free  tenures 
do  not  apply  in  suits  for  the  recovery 
of  lands  fraudulently  alienated  by  the 
manager  as  rent  free  since  the  Com- 
pany's accession  to  the  Dewanny. 
Sheikh  Burkut  Alt  and  another  v. 
Sheikh  Khoda  Buksh  and  others. 
6th  Feb.  1827.  4  S.  D.  A.  Aep.  208. 
— Leycester  &  Dorin. 

10.  Where  two  Mauzas,  which  had 
been  conferred  as  an  hereditary  rent- 
firee  tenure  on  the  ancestor  of  the 
claimant  before  the  Company's  acces- 
sion to  the  Dewanny,  had  been  ille- 
gally resumed ;  it  was  held,  by  the 
Sudder  Dewanny  Adawlut,  that  the 
claimant  was  entitled  not  only  to  the 
Government  share  of  the  rents,  but 
to  the  absolute  possession  of  the  lands, 
without  reference  to  the  proprietary 
right,  in  whomsoever  originally  vested, 
the  grant  having  been  unlimited,  al- 
though at  one  time  a  money  payment 
had  been  made  in  lieu  of  it,  appa- 
rently  by  consent  of  the  grantee. 
Raja  Girdhur  Narain  and  others  v. 


Raja  Chutr  Sing.  19th  Feb.  1827. 
4  S.  D.  A.  Rep.  219.— Leyoester  k 
Dorin. 

11.  A,  a  Zaminddry  established  by 
law  that  ^'s  title  to  hold  lands  less 
than  100  Bighds  as  Ldkhirdj  was 
invalid,  and.  that  he  was  entitled  to 
resume  and  assess ;  it  was  held  that 
such  judgment  did  not  exempt  A  from 
liabihty  to  B  for  profits  on  part  of 
the  lands,  of  which  A  had  taken  pos- 
session  prior  to  his  right  to  assess 
being  establi^ed.  Brij  Nath  Babu 
V.  Haghu  Nath  Ojha,  dOth  Aug. 
1832.  5  S.  D.  A.  Rep.  231.— H. 
Shakespear. 

12.  The  plaintiff  sued  to  obtain  the 
reversal  oi  a  resumption,  made  by 
the  revenue  officers,  of  a  Ndnkar 
village,  held  by  him  under  a  deed  of 
gift  from  his  adoptive  mother,  who 
had  herself  obtained  it  by  gift  from 
her  husband,  the  original  grantee,  on 
whom  the  grant  was  conferred  by  the 
Ndzim  of  Bengal  and  Behar,  in  terms 
(^Ba  farzandan)  which  implied  ^ 
hereditary  tenure.  The  defendants, 
being  the  Government  and  the  Ma- 
liky  or  proprietor,  with  whom  the  sel- 
tlement  had  been  made,  pleaded,  tnier 
aZia,  the  iUegalitrof  the  gift  by  the 
plaintiff.  The  Government  having 
at  one  time  virtuaUv  recognized  the 
right  of  the  donor  of  the  pmintiff^  by 
having  relinquished  to  her  the  village 
after  an  interruption  of  her  possearaon, 
the  Sudder  Dewanny  Adawlut  would 
not  admit  the  plea,  considering  that 
the  legality  or  otherwise  of  the  gift 
could  only  be  disputed  by  the  beirs- 
at-law  of  the  donor  of  the  plaintiff. 
Government  v.  Maharajah  Konnmr 
Baboo  Kerut  Singh.  16th  Aug. 
1836.  6  8.  D.  A.  Rep.  100.— Rat. 
tray  &  Braddon. 

13.  A  village  having  been  granted 
in  Inadm  by  the  Peshma  of  Uie  Da- 
khin,  was,  after  the  death  of  the  gran- 
tee, seized  by  the  Muandatddry  or 
farmer  of  the  revenue,  for  an  alleged 
debt  due  to  him,  and  retained  until 
the  Treaty  of  Poonah  in  1818,  when 
it  came  into  the  possession  of  the  Bri- 
tish Government     On  a  suit  insti- 
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tated  by  the  representatives  of  the 
original  grantee,  for  possession  of  the 
yillagey  and  payment  of  the  arrears 
of  revenue  so  seqaestered,  it  was  held 
by  the  Judicial  Committee,  affirming 
the  decrees  of  the  Provincial  and 
Sudder  Dewanny  Adaisflut  Courts, 
that  the  original  resumption  was  a 
wrongful  act  of  an  individual,  and 
not  an  act  of  the  State.  The  British 
Government  were  therefore  ordered 
to  restore  the  village,  but,  pursuant 
to  Sec.  8.  of  R^,  V.  of  1827  of  the 
Bombay  Code,  with  only  six  years' 
arrears  of  revenue.  Mills  v.  Modee 
PesUmjee  Khoorshedjee.  26th  June 
1838.    2  Moore  Ind.  App.  37. 

14.  A  party  having  claimed  the 
right  of  pre-emption  in  certain  lands, 
and  obtained  a  decree,  is  not  at  liberty 
to  withdraw  from  his  claim,  in  conse- 
quence of  the  resumption  of  the  lands 
by  Government,  and  the  conclusion 
of  a  settlement  with  other  parties. 
Sheikh  Soopun,  Petitioner.  4th  May 
1841.  S.  D.  A.  Sum.  Cases,  9.— 
Reid. 

15.  Held,  that  a  stipend  payable 
under  a  judgment  of  the  Court,  from 
the  proceeds  of  lands  held  under  a 
Zidkhirdj  tenure,  necessarily  ceases 
on  the  resumption  of  the  tenure  by 
the  (Government  Mamchunder  Bo- 
hooy  Petitioner.  20th  June  1842. 
S.  D.  A.  Sum.  Cases,  32.  —  Rattray 
&Reid. 

16.  Held,  that  an  action  cannot  be 
maintained  against  Government  for 
Wdsiidt  in  the  case  of  rent-free  lands 
legally  resumed,  but  a^rwards  re- 
leased from  assessment  by  Govern- 
ment  as  a  matter  of  favour.  Rajah 
Mam  Kooer  v.  The  Government  and 
othen.  6th  May  1844.  7  S.  D.  A. 
Rep.  159. — Rattray,  Tucker,  &  Bar- 
low. 


RETURNED  TRIALS.— See  Chi- 
MiNAL  Law,  589  et  seq. 


REVENUE. 


I.  Gbnerallt,  1. 

II.  Jurisdiction  of  thb  Supreme 
Courts. — See  Jurisdiction, 
llQa^et  seq. 


^^^^^^^^^f^^r^^^t^^s^^^^^ 
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ENBBALLT. 


1.  Arrears  of  revenue  recoverable 
under  Reg.  XXYIl?  of  1802  are  ar- 
rears of  public  revenue,  strictly  so 
called,  payable  by  proprietors  or  farm- 
ers immediately  to  the  Collector  or 
other  public  officer  of  Government, 
under  setdements  permanent  or  tem- 
porary ;  and  the  arrears  recoverable 
under  Reg.  XXYIII.  are,  first,  ar- 
rears of  rent,  or  the  private  revenue  of 
proprietors  or  farmers,  payable  imme- 
diately to  them,  or  for  their  behoof  to 
the.  Collector  or  other  pablic  officer, 
or  to  a  manager;  or,  secondly,  ar- 
rears of  public  revenue  payable  to 
the  Collector  or  other  public  officer, 
but  not  under  a  settlement  with  a  pro- 
prietor or  farmer.  Anon.  12th 
March  1829.    Campb.  Reg.  89,  note. 

2.  Where  private  creditors  exist, 
their  claim  to  sell  the  land  cannot  be 
set  at  naught  by  its  indefinite  attach- 
ment for  arrears  of  revenue.  And 
it  was  also  decided  that,  though  the 
demand  for  revenue  has  precedence 
of  others,  the  Government  can  decline 
a  sale  only  where  the  property  would 
not  realize  more  than  tne  Government 
revenue  due.  Anon.  17th  June 
1828.    Campb.  Reg.  91,  note. 

3.  It  was  held  that  Government 
has  no  demand  for  any  tax,  either  on 
date-trees  belonging  to  Wazifahddrs 
and  others  holding  land  in  their  own 
right,  nor  on  the  toddy  produced  from 
them ;  nor  can  the  farmer  of  spirit  and 
toddy  have  any  claim,  except  upon 
a  private  agreement  with  the  proprie- 
tors, for  leave  to  sell  toddv  within  the 
limits  of  the  farm,  the  CoUector's  pro- 
clamations permitting  distinctly  per- 
sons to  draw  toddy  and  sell  it  in  the 
city  of  Surat ;  or  else,  previous  to  sell- 
ing it  within  the  limits  of  the  farm,  to 
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ask  the  fanner's  pennissioiii  and  ad- 
mitting the  right  of  WaaifahdarB  to 
take  toddy  for  the  use  of  their  own 
families  nee  from  tax.  Ruttonjee 
Byramjee  y.  Cawtisjee  Ruttonjee, 
26th  Oct  1831.  Sel.  Rep.  64.— 
Ironside,  Barnard^  &  Baillie. 


%^N^^     «V^./S^  *--*--—---  -^  -)P 


REVIEW  OF^JUDGMENT. 
See  PRACTiCBy  269  et  teq. 


REWARD. 

1.  In  a  seizure  of  contraband  opium 
the  persons  who  actually  gaye  the  in- 
formation to  the  superintendant  at  the 
Custom  House  were  held  to  be  en- 
titled to  the  whole  of  the  reward. 
Suyud  AhdooUak  Moohummud  y. 
Kupoorckund  Nihalchund  DuUal 
and  another.  21st  May  1822.  2 
Borr.  279. — Romer. 


right  to  open  new  doors  and  windows 
overlooking  another  one's  property, 
he  may  raise  the  roof  of  hb  own 
bouse  as  high  as  he  pleases.  Jacob 
Johannes  y.  Shekh  Ahmud  Noor-ood- 
deen,  1st  Oct  1811.  1  Borr.  381. 
—Crow  &  Romer. 


^^^*»^>^fc^fc^»^»^fc^^^» 


RIVER. 


A^i>N.'v.^%/VN<«/S>%>^« 


RIGHTS  OF  NEIGHBOUR. 
HOOD. 


I.  GENBRALLTy  1. 

II.  Right  of  Pre-emption.  —  See 
Pre-emption,  passim. 


I.  Generally. 

1.  By  the  Muhammadan  law  a 
person  cannot  open  new  windows  in 
the  side  of  a  house  oyerlooking  his 
neighbour's  land,  nor  construct  new 
projections  hanging  oyer  it,  nor  allow 
rain-water  to  drop  upon  such  land 
when  it  had  previously  been  carried 
off  by  another  channel.^  Rtujhoonath 
Oodhomjee  y.  Shureef  Moohummud. 
12th  May  1819.  1  Borr.  246.— Ne- 
pean.  Belli  Prendergast,  &  Warden. 

2.  But  though  a  person  has  no 


1  The  law  officer  in  this  case  gave  as  the 
authority  for  his  opinion  the  Nisdb'Ul- 
HiMdb. 


I.  ALLuyiAL  Lands,  1< 
II.  Jalkar,  7. 

I.  ALLuyiAL  Lands. 

1.  Where  a  person  claimed  certain 
newly-formed  alluyial  lands^  the  lands 
were  adjudged^on  proof  that  they  had 
been  gradually  annexed  by  allurion 
to  the  claimant's  estate.  Isliurrhund 
Rai  and  others  y.  Ramchund  Mo- 
hhurja.  11th  Dec.  1807.  1  8.  D.  A. 
Rep.  ^1. — Harington  &  Fombelle. 

2.  liie  deserted  bed  of  a  public 
riyer,  which  ran  between  two  proper- 
ties, was  declared  diyisible  between 
the  two  proprietors,  on  the  circnm- 
stances  of  the  case,  in  compensation 
for  the  loss  sustained  by  them  from 
the  ezcayation  of  a  new  channeL  lb. 

3.  Where  A  claimed  from  R  cer- 
tain alluyial  lands  which  had  accu- 
mulated on  A'b  estate  by  the  gradual 
recession  of  a  riyer  that  formed  the 
boundary,  and  was  afterwards  seyered 
from  A's  estate  and  left  united  to  that 
of  J3  by  the  sudden  return  of  the  river 
to  its  former  course ;  it  was  held,  that 
as  this  sudden  return  had  divided  off 
new  land  only,  and  that,  as  according 
to  prescriptive  usage  respecting  allu- 
vion or  deluviou  from  the  riyer  which 
intersected  the  two  estates,  the  stream 
of  this  river  was  regarded  as  the  mu- 
tual boundary,  A  could  not  be  con- 
sidered entitled  to  the  land,  and  judg- 
ment was  given  in  favour  ofl^ao- 
cordingly.^     Rajah  Cfrieschund  v. 


2  It  is  material  to  note  in  this  ease  that 
the  land  adjudged  to  B  vas  allnrial  land, 
formed  by  a  prior  encroachment  of  the  river 
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Muharaja  Tezchund,  8th  May  1809. 
1  8.  D.  A.  Rep.  274.— Harington  & 
Stuart* 

4.  Plaintiffs  and  defendant  being 
Zaminddn  of  two  estates,  separated 
by  a  river,  and  the  river  having  gra- 
dually carried  away  la^ds  from  the 
defendant's  side,  and  lefl  lands  an- 
nexed to  the  estate  of  the  plaintiffs ; 
held,  that  such  lands  as  havii^  been 
gradually  annexed  by  retirement  of 
the  river  were  the  lawful  accession  of 
the  plaintiff^s  estate.  Madhmohun 
jRai  and  another  v.  Soorujndrain 
Banojeah.  29th  April  1811.  1  S. 
D.  A.  Rep.  319.— Harington  &  Fom- 
belle.  JRamkisken  Mai  and  another 
V.  OopeeMohun  Baboo.  26th  April 
1824.  8  S.  D.  A.  Rep.  340.— Ha- 
rinston. 

D.  Where  a  claim  was  made  to  ca*- 
tain  alluvial  land,  the  river  Burram- 
pooter  flowing  on  each  side  of  such 
land,  it  was  directed  to  be  divided 
among  those  parties  whose  estates  lay 
on  either  side  thereof.*     Koonwur 


on  B*%  estate,  at  that  time  joined  by  gradual 
accession  to  the  estate  of  A^  and  subse- 

Saently  re-annexed  to  that  of  JB  by  the  sud- 
en  return  of  the  river  to  its  former  chan- 
nel. Had  the  river,  by  a  sudden  change  of 
its  course,  intersected  the  old  land  of  it's 
2ki7MnddTi^  leaving  each  bank  still  capable 
of  being  identified  as  the  estate  of  il,  the 
general  law  of  alluvion  in  India,  as  well  as  in 
Europe,  would  not  have  entitled  B  to  the 
land  situate  between  the  new  and  old  chan- 
nel of  the  riyer ;  and  the  local  usage  ad- 
mitted by  the  parties  with  respect  to  ShUuut 
Piwatt  {literally,  *  broken  ana  joined')  or  al- 
vial  land  properly  so  called,  viz.  that  the 
river  flowing  between  the  two  estates  should 
form  their  mutual  boundary,  could  not  have 
been  available  to  J9  as  constituting  a  title 
to  land  not  gained  by  alluvion.  It  may  be 
added,  that  in  the  common  case  of  alluvion, 
or  increment  by  the  recess  of  a  river  or  a 
sea,  the  Indian  law  and  usage  correspond 
with  those  of  England,  and  with  the  civil 
law.  What  is  gained  by  gradual  accession 
is  the  property  of  him  to  whose  estate  the  re- 
cess of  the  river  or  sea  has  annexed  it 
What  is  lost  by  the  gradual  encroachment 
of  a  river  or  the  sea  is  a  loss  without  repa^ 
ration  to  the  owner  whose  estate  is  thus  de- 
stroyed.— Macn. 

*  The  principle  of  these  decisions  has  been 
since  recognized  in  a  formal  enactment  CI. 
].  of  See.  4.  of  Beg.  XI.  of  1825.  provides 
Vol,  I. 


Hurree  Naih  Rat  v.  Mt.  Jyedoorga 
Burwam.  9lh  Sept.  1818.  2  8.  D. 
A.  Rep.  260.— Blunt. 

6.  Where  a  claim  was  made  to  cer- 
tain   lands    alleged    to    have    been 
washed  away  by  the  stream  from  the 
plaintiff's  estate,  judgment  was  given 
in  fevour  of  the  defendants,  to  whose 
estate  they  had  become  gradually  an- 
nexed, without  any  proof  of  their  al- 
legation that  thos^  lands  were  for-    • 
merly  their  property,  and  had  been  ^* 
recovered  by  the  recession    of  the    * 
river.*    Zeeboo  Nisa  v.  Pursun  Rai 
and  others.    1st  March  1824.    3  S. 
D.  A.  Rep.  316.— Ahmuty. 


II.  Jalkar. 

7.  A  river  having  changed  its  bed, 
the  proprietor  of  the  right  of  fishing 
in  the  old  channel  preserves  such  right 
in  the  new  stream.  Ishurchund  Mai 
and  others  v.  JRamchund  Mohhurja. 
11th  Dec.  1807.  1 8.  D.  A.  Rep.  ^1 . 
— Harineton  &  Fombelle. 

8.  Af  holding  the  right  of  fishing 
in  a  branch  of  the  river,  takes  pos- 
session of  a  JAir  formed  by  over- 
flows on  the  adjacent  lands  of  B. 
Held,  on  the  suit  of  B,  that  A  has 
no  legal  right  or  interest  in  the  Jhilj 
it  not  being  connected  with  the  chan- 
nel of  the  river,  which  had  not  altered.' 
Oopeenath  Rai  and  another  v.  Ram- 


that  land  gained  by  gradual  accession  from 
the  recess  of  a  river  or  the  sea  is  to  be  con- 
sidered an  increment  to  the  tenure  of  the 
person  to  whose  estate  it  may  be  annexed. 

>  In  cases  of  contested  alluvial  land  the 
grand  channel  of  a  river  is  considered  to  con- 
stitute the  division  between  the  estates ;  but 
in  the  above  case  the  evidence  was  contradic- 
tory on  this  point,  each  party  declaring  that 
the  branch  which  flowed  under  his  boundary 
was  fordable,  while  tiie  other  branch  was 
broad  and  deep. 

3  The  principle  which  governed  the  final 
decision  in  this  case  is,  that  the  general  right 
of  fishing  in  a  river  (when  not  otherwise  de- 
fined) is  restricted  to  the  channel  of  the 
river,  and  water  considered  to  form  part  of 
it,  not  extending  to  adjacent  lakes  or  other 
pieces  of  water  occasionally  supplied  by 
overflowings  of  the  river,  but  not  actually 
connected  with  the  channel  of  it. 
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chunder  Tarklunkar.  5th  Feb.  1806. 
1  S.  D.  A.  Rep.  228.— Harington  & 
Fombelle. 

9.  Where  A  purchased,  at  a  pablic 
sale  by  the  Collector,  the  Jalkar  of 
certain  Jkihf  and  one  of  them  be- 
came dry ;  it  was  determined  that  A's 
purchase  of  the  Jalkar  only  did  not 
convey  any  property  in  the  lands 
covered  by  the  JhUy  the*  Jalkar  of 
which  he  had  pj^rchased,  the  pro- 
perty in  the  land  belonging  to  the 
proprietor  of  the  JhU,  Jjukkee  Dor 
see  v.  Khatimak  Betibee  and  others. 
Idth  Mar.  1813.  2  S.  D.  A.  Rep. 
51. — H.  Colebrooke. 


ROBBERY.— See  Cbiminal  Law, 
\%^etBeq,^  280  et  seq. 


RULES   AND  ORDERS.  —  See 
Practice,  72  et  seq. 


RULE   TO    COMPUTE.  —  See 
Practicb,  78. 


rf\>S*W%^ 


RULE  TO  PLEAD.— See  Prac- 

TICK,  79. 


SACRIFICIAL  FEES.— See  Dubs 
AND  Duties,  8. 


SAFINAMEH.— See  Action,  49. 


■  .^^'  y^.^  -  ■^ 


8AJJADEH  NISHIN.— See  In- 

HERITANCE,  312;     ReLIOIOUS  EN- 
DOWMENT, 36,  43. 


jS.-  ^  A.^^.^  •**w^  *  -».**,  >.-    - 


*         / 


SALAMI. — See  Assessment,  20. 


SALE. 

I.  H1ND17  Law. 

1.  Generally f  1. 

2.  Of  Ancestral  undivided  Pro- 

perty, —  See   Ancestral 
Estate,  passim, 

3.  Contract  of  Sale. — See  Con- 

tract, 1  et  seq, 

II.    MUHAMMADAN   LaW. 

1.  OeneraUy,  5. 

2.  Bay-irTulj{ah,S. 

3.  Bay-bU-Wafd.  —  See  Mort- 

gage, 30  et  seq. 

III.  In  the  Supreme  Courts. 

1.  OeneraUvj  10. 

2.  BiU  of  Sale.— See  Bill,  1,2. 

3.  Contract  of  Sale. — See  Con- 

tract, 7  et  seq. 

4.  Sale  of  Skips, — See  Ship,  2 

et  seq. 

IV.  In  the  Courts  of  the  Honour- 

able Company. 

1.  OfLands,l2. 
fl)  Generally f  12. 

^b)  Riahts    and  lAahtUty  of 
Purchasers^  21. 

(c)  ReUnquiskment  of  Pur- 
ckase,26, 

(d)  Biddings  of  Decree  Sold- 
ers, 2S. 

e)  Liability  of  Vendors  j  31. 
\f)  Sales  and  Purchases  in 
the  name  of  a  third  party , 
32. 
{g)  Registration^  30. 
A)  Specification^  4S^. 
*i)  Notice  and  Proclamation 

of  SaUj  42. 
'  j^  When  set  aside,  49. 
n)  Objections  to  SaJcy  63w 
[I)  Huz^ri    MahdlL  —  See 
HuzuRi  Mahall,  j9a«tm. 

2.  Sale  of  a  Decree,  66. 

3.  Bill  of  Side.-^See  Bill,  2  a 
et  seq. 

4.  Of  Property  under  Attach- 
ment.—  See  Attachment, 
19  et  seq. 

5.  Of  Goods, — iSctf  Stoppage  IN 
Transitu. 


s 
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6.  Contract  of  Sale,  —  See  Con- 

tract, 12  et  seq, 

7.  Deed  of  Sale, — See  Deed,  21, 

25. 


-•   J ',  ■•^\t\y\t    >■     ^    ■\   ■ 


I.  Hindu  Law.* 


OeneraUy. 

1.  If  a  Hindu  sell  his  father's 
land  in  his  absence,  and  while  living 
and  heard  of,  such  sale  is  void  oS 
initio^  and  the  son  may  recover  it 
against  his  own  conveyance,  even 
uter  his  father's  actual  death,  or  pre- 
sumed death  from  absence  for  twelve 
years  unheard  of.  But  the  purchaser 
has  his  remedy  by  action  against  the 
son  for  the  purchase-money,  and  the 
ruling  power  will  direct  the  money 
to  be  refunded  in  whatever  manner 
it  deems  most  equitable.^  Doe  dem, 
Ounganarain  Bonnerjee  v.  Bulram 
Bonnerjee.    East's  Notes.    Case  85. 

2.  But  the  sale  of  the  land  by  the 
son  for  the  necessary  support  of  the 
family  would  be  binding  on  him,  as 
much  as  though  the  father  had  made 
it.     lb. 

3.  Where  an  infirm  and  foolish 
man,  proved  by  a  reference  to  his 
Cast  to  be  incapable  of  managing  his 
own  affairs,  sold  his  house  at  a  base 
price,  without  the  knowledge  or  con- 
sent of  his  relations,  the  sale  was  set 
aside^  at  the  suit  of  his  widow,  and 
she  was  decreed  to  be  put  into  pos- 
session of  the  house,  the  purchaser 
from  the  idiot  paying  all  costs,  but 
being  at  liberty  to  recover  for  any 
sums  he  might  prove  to  have  actually 


'  For  the  Hindu  law  relating  to  sale,  see 
2  Coleb.  Dig.  307  et  seq.  1  Str.  H.  L.  302 
et  seq,  Macn.  Cons.  H.  L.  400  et  seq.  Steele, 
75  et  seq.,  273  et  seq.  2  Macn.  Princ.  H.  L. 
291  et  seq.    May.  163. 178  et  seq. 

2  It  is,  in  fact,  a  sale  without  ownership, 
and  therefore,  of  course,  void.  See  May.  160. 
1  Str.  H.  L.  304. 

'  This  case  was  decided  on  the  authority 
of  a  paper  drawn  up  by  Sir  W.  Macnaghten, 
and  laid  before  the  Judges. 

^  2  Coleb.  Dig.  328.  May.  180.  1  Macn. 
Princ.  H.  L.  125. 


advanced  to  the  deceased.  Lukmee- 
das  Vereedas  v.  Mt.  Mankoonimr. 
12th  June  1821.  2  Borr.  114.  — 
Sutherland. 

4.  A  sale  effected  by  a  person  who 
is  not  the  owner  of  the  property  sold, 
but  with  the  concurrence  of  the  owner, 
is  valid.  Kunda  Kaunt  Chuherhutty 
V.  Oooroo  Qovind  Chomdree  and 
others.  20th  Jan.  1829.  4  8.  D.  A. 
Rep,  322. — Leycest^r. 


II.    MUHAMMADAN  LaW.^ 


1.  Generally. 

5.  The  sale  by  a  M usulmdn  of  his 
children's  lands,  he  having  declined 
the  guardianship  of  them,  was  held 
to  be  null  and  void,  and  he  was  di- 
rected to  refund  the  purchase-money 
with  interest,  with  liberty,  however, 
to  sue  his  children  for  the  recovery 
of  the  money  if  it  were  expended  for 
their  benefit.^  Moulovee  Syud  Ash" 
ruf  All  V.  Mirza  Qasim  and  others. 
2^  Aug.  1820.  3  S.  D.  A.  Rep.  49. 
— Goad. 

6.  A  Musulmdn  cannot  sell  land 
belonging  to  his  wife  against  her  will, 
and  without  her  concurrence;  but 
where  the  husband  sold  a  portion  of 
land  belonging  to  his  wife,  and  she 
subsequent^  sold  the  same  land  to 
another  individual,  the  first  sale  was 
upheld,  the  wife,  under  the  circum- 

^  For  the  Muhammadan  law  relating  to 
sale,  see  1  Hed.  1 15. 147.  2-  Do.  235.  360  et 
seq.  3  Do.  29.  85.  454  et  seq.  4  Do.  220. 
553.  Macn.  Princ.  M.  L.  42  e^  seq.,  166  et 
seq.  The  Imimiyah  doctrines  will  be  found 
in  Baillie  Dig.  M.  L.  9  af  seq. 

B  It  does  not  appear  whether  the  father 
had  recourse  to  this  measure.  If  he  did,  it 
would  have  been  necessary  for  him  to  prove 
that  the  debt  was  necessary  for  the  support  or 
education  of  the  children  (see  Macn.  Trine. 
M.  L.  69.  R.  1 1.) ;  and  for  the  circumstances 
under  which  the  sale  of  landed  propeii^  by 
a  guardian  is  legal,  see  Do.  70.  R.  14.  That, 
however,  did  not  come  into  question  in  the 
present  suit,  as  the  father  had  expressly  de- 
clined the  guardianship  of  his  children's 
property ;  and  the  sale  of  it,  therefore,  by 
him  could  not,  under  any  circumstances, 
have  been  legal. — ^Macn. 
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stances  of  the  case^  being  presamed 
to  have  been  a  consenting  party. 
Chytun  Ckorvdree  v.  Beer  Singh 
Mahtoon.  21st  Aug.  1827.  4  S. 
D.  A.  Rep.  259.— Ross. 

7.  Where  a  Muhammadan  woman^ 
in  exchange  for  a  Champdkali,  or 
necklace,  gave  half  of  her  property 
to  another  person,  on  condition  that 
the  latter  should  not  aliehate  it,  but 
leave  it,  on  her  diiath,  to  two  indivi- 
duals named  in  the  deed  of  convey- 
ance ;  it  was  held,  that  the  transac- 
tion, being  a  gift  for  a  consideration, 
was,  according  to  Muhammadan  law, 
in  reality  a  ssQe ;  that  the  conditions 
of  the  deed  were  not  binding ;  and 
that  on  the  death  of  the  vendee  the 
property  would  descend  to  her  heirs, 
to  the  exclusion  of  the  persons  in 
whose  favour  those  conditions  were 
made.  Mirza  Beehee  v.  Toola  Bee- 
bee.  5th  Feb.  1829.  4  S.  D.  A.  Rep. 
334.— Tumbull. 


2.  Bay-i'TulJialu 

8.  Where  a  father,  a  Musulmm 
by  two  separate  deeds  had  sold  all 
his  property  to  his  son,  and  made 
over  to  him  the  purchase-money 
as  a  free  gift,  it  appearing  that 
the  provisions  of  the  contract  had 
never  been  carried  into  effect,  and 
that  the  sale  was  invalid  under  the 
Muhammadan  law,  as  being  of  the 
kind  denominated  Bay-i-Tuljiahj  it 
was  held  that  the  sale  was  invalid.^ 


1  A  Ttifjiah  sale  is  thus  explained  by  the 
author  of  the  Nur-id-Anwdr.  In  explain- 
ing the  circumstances  which  bar  the  com- 
petency to  contract,  he  mentions,  amongst 
others,  Hazlt  or  jesting;  and  under  that 
head  remarks,  "  Tu^jidh  means  forcing, 
and  may  he  defined  to  be  the  straining  of  a 
contract,  so  as  to  produce  a  different  result 
from  what  it  outwardly  bears ;  so  that  the 
parties  appear  to  the  world  to  execute  a  sale 
for  some  purpose  which  calls  for  it,  whilst, 
in  fact,  no  sale  takes  place  between  them. 
Hazl  is  a  more  comprehensive  term,  but 
the  rule  regarding  both  is  the  same;  viz. 
that  competency  is  conditional,  and  not  ne- 
cessarily destroyed.  Hazl  consists  In  this, 
that  the  contractors  secretly  agree  that  they 
should  Apparently  execute  a  sale  before 
men,  whilst  in  reality  no  contract  is  formed. 


MU  Hingoo  v.  Meer  Furzund  All 
and  another,  5th  April  1828.  4  S. 
D.  A.  Rep.  307.— Tumbull. 

9.  A  sale  of  the  nature  called  Bay- 
i'Tuljiah,  to  which  eifect  has  not 
been  given,  and  which  was  clearly 
intended  to  ^erve  a  temporary  pur- 
pose, is  invalid  in  regard  to  the  trans- 
fer of  property  under  such  sale.  Hi- 
daiet  AH  Khan  and  another  v.  His- 
sam  AH  Khan  and  others.  25th 
April  1839.  6  S.  D.  A.  Rep.  257.— 
Money  &  Tucker  (Rattray  dis9ent.). 


III.  In  the  Supremb  Courts. 


1.  Generally, 

10.  Where  purchases  are  made  in 
the  name  of  other  than  the  actual 
purchaser,  it  is  not  customary  that 
there  should  be  any  document  pass 
between  the  nominal  and  real  pur- 
chaser as  to  the  trusts  or  purposes  of 
the  purchase,  but  possession,  both  of 
the  property  and  deeds,  is  delivered 
to  the  beneficial  proprietor,  and  these 
are  his  title.  Anon,  4th  Term  1813. 
East's  Notes.    Case  1. 

11.  Where  land  was  sold  by  the  wi- 
dow of  an  Armenian,  who  was  also  his 
executrix,  for  a  valuable  consideration, 
by  bill  of  sale  executed  by  an  Arme- 
nian infant  (heir  to  the  testator)  jointly 
with  his  mother,  who,  in  fact,  received 
the  purchase-money ;  it  was  held  that 
the  conveyance  was  voidable,  at  least 
by  the  infant,  and  that  the  infant's 
entry  and  claim  did  entirely  avoid  it, 
the  infont  having  derived  no  benefit, 
but  the  reverse,  from  such  disposition 
of  the  land.  Doe  dem.  Aratoon  Gas- 
par  V.  Paddolochun  Boss,  9th  Nov. 
1815.    East's  Notes.    Case  19. 


Should  they,  after  such  contract  apparentlj 
made,  differ  regarding  the  preTioos  agree- 
ment, one  party  holding  that  the  contract 
was  fictitious,  and  the  otiber  that  it  was  bona 
fide,  the  correct  opinion  is,  that  the  pre- 
sumption is  in  favour  of  the  former,  and 
the  sole  is  to  be  annulled. — Vid.  Nur-yl' 
Anwar,  p.  351.  Calc.  Ed.  of  1818. 
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III.   In  the  Courts  op  the  Ho- 
nourable Company. 


1.  Of  Lands. 
(a)  Oenerally. 

12.  Where  the  father^of  the  appel- 
lants claimed  to  recover  certain  lands, 
sold  to  the  respondent  by  one  of  the 
claimant's  sons,  on  the  plea  that  the 
son's  act  was  not  authorised,  and  the 
contrary  appeared  to  be  the  fact,  from 
circumstantial  proof,  judgment  was 
^ven  against  the  claim.  SkeodecU 
Itai  and  others  v.  Dhunput  Mai. 
24th  Feb.  1806.  1  8.  D.  A.  Rep. 
128.— Harington  &  Fombelle. 

13.  Where  A  claimed  certain  lands 
as  having  been  purchased  by  him 
from  JB,  which  B  denied,  and  stated 
the  lands  to  be  the  property  of  a  third 
person,  to  whom  JB  was  agent,  judg- 
ment was  given  against  the  claim  on 
defect  of  proof,  joined  to  strong  ap- 
pearances  of  fraud.  Lukhikaunt  Rai 
V.  Birjnath  Rai.  25th  Aug.  1806. 
1  8.  D.  A.  Rep.  167.— H.  Colebrooke 
&  Harington. 

14.  On  a  claim  by  A  against  B  to 
recover  a  Talook  in  Zillah  Gorruck- 
pore,  it  being  proved  that  the  Tahoh 
was  sold  to  J^'s  father,  in  conse- 
quence of  arrears  of  revenue  due  from 
A^  by  a  public  officer  duly  authorised 
under  the  Government  of  the  Nawdb 
Yazlr,  such  sale  was  considered  con- 
clusive, and  the  claim  was  dismissed. 
Bishen  Shahi  v.  Urmurdun  Sing. 
23d  Dec.  1808.  1  S.  D.  A.  Rep. 
265.— Crisp  &  Fombelle. 

15.  A  sale  by  the  real  proprietor 
of  certain  lands  was  upheld  as  valid 
and  binding,  though  nis  name  had 
never  been  recorded  in  the  Collector's 
books  as  proprietor,  and  though  the 
property  continued  to  be  registered  in 
the  name  of  one  of  the  seUer's  relar 
tions  for  some  time  after  the  sale. 
Oomaid  v.  Khyrut  All.  7th  Aug. 
1823.  3  8.  i).  A.  Rep.  258.— C. 
Smith  &  J.  Shakespear. 

16.  Where  a  claim  to  set  aside  a 
sale  was  dismissed,  the  Court  declared 
that  the  right  of  a  third  party  was 


not  affected  by  the  decree  confirming 
such  sale.  Munsa  Ram  v.  Dhan 
Sing  and  others.  21st  March  1825. 
4  8.  D.  A.  Rep.  38.  —  Leycester, 
Smith,  &  Goad. 

17.  In  the  absence  of  a  bill  of  sale 
for  landed  property,  and  a  receipt  for 
the  purchase-money,  the  Court  held 
it  necessary  that  the  fact  of  the  sale 
should  be  satisfactorily  established; 
and  in  the  present  instance,  consider- 
ing the  proof  adduced  by  the  claim- 
ant ^who  was  a  servant  of  the  alleged 
venaor,  and  probably  in  possession 
of  his  seals)  to  be  insufficient  to  esta- 
blish the  sale,  disallowed  the  claim. 
Meerza  Moohummud  Ali  v.  Nuwab 
Sotdut  Jung.  27th  June  1826.  4 
S.  D.  A.  Kep.  168.  —  Leycester  & 
Dorin. 

18.  By  the  Revenue  Regulations, 
the  Governor-General  in  Council 
may,  upon  the  report  of  the  Board 
of  Revenue,  order  a  sale  for  arrears 
of  a  monthly  instalment  before  the 
close  of  the  year;  but  in  order  to 
warrant  that  act,  there  must  be  an 
ai*rear  of  a  previous  year,  or  of  a 
monthly  instalment,  for  which  default 
has  been  made  after  demand  by  the 
Collector.  Kirt  Chunder  Roy  and 
others  v.  The  Oovemment.  15th 
Feb.  1837.    1  Moore  Ind.  App.  383. 

19.  The  taking  a  security  bond, 
with  sureties  for  the  payment  of  ac- 
cumulated arrears  by  future  monthly 
instalments,  will  not  discharge  the 
liability  of  a  Zaminddri  for  such  ar- 
rears, or  preclude  the  Government 
fi^m  proceeding  to  a  sale  of  the  ZeOr 
mindari  if  such  arrears  be  not  liqui- 
dated,   lb. 

19  a.  The  Court  dismissed  a  olaim 
for  refund  of  the  purchase-money 
paid  by  the  plaintiffs  for  certain  lands, 
which  had  been  sold  by  the  Collector 
in  execution  of  a  decree  of  Court,  but 
which  formed  part  of  a  joint  estate, 
subsequently  (and  before  possession 
had  been  given  to  the  plaintiffs)  sold 
for  arrears  of  revenue,  the  plaintifb 
having  merely  purchased  the  right 
and  interest  of  the  debtors  in  the  pro- 
perty sold,  and  the  Collector  not  be- 
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ing  responsible  for  the  errors  of  the 
Court.  Government  Vakeel  v.  JRam 
Lochun  and  another.  24th  April 
1837.  6  S.  D.  A.  Rep.  157.— Hut- 
chinson &  F.  C.  Smith. 

19^.  Held  that  the  mere  institution 
of  an  action  for  real  property  is  no 
bar  to  the  sale  of  the  rignts  and  in* 
terests  of  the  defendant*  in  such  pro- 
perty,  in  execution  of  a  money  decree 
given  against  hiq^.  Ifurrischunder 
jBonnerjea^  Petitioner.  14th  April 
1841.  S.  D.  A.  Sum.  Cases,  6.— 
Reid. 

19  c.  It  is  not  the  province  of  the 
Civil  Court,  in  applpn^  to  the  Re- 
venue Authorities  to  effect  a  sale  in 
execution  of  a  decree  of  Court,  to  spe- 
cify the  exact  portion  of  the  defen- 
dant's property  to  be  sold.  The 
amount  of  the  debt  should  be  stated, 
and  the  quantity  to  be  sold  left  to  the 
discretion  of  the  Collector.  Sheeb- 
pershad  Dutty  Petitioner.  7th  Sept. 
1841.  S.  D.  A.  Sum.  Cases,  16.— 
Reid. 

20.  A  Tahoky  consisting  of  210 
villages,  but  classed  under  the  decen- 
nial settlement  for  fiscal  purposes  as 
74  villages,  and  assessed  at  74  sepa- 
rate Sudder  JamaSf  was  sold  by  pub- 
lic auction  by  the  Collector  in  one 
lot,  for  aiTears  of  Government  reve- 
nue, at  a  sum  greatly  disproportionate 
to  its  value.  The  sale  was  made  by 
order  of  the  Board  of  Revenue,  but 
it  did  not  appear  Ihat  the  Collector 
had  informed  the  Board  that  the  To- 
look  consisted  of  74  villages,  or  that 
the  Board  had  authorized  the  sale  in 
one  specific  lot.  The  Board  subse- 
quently confirmed  the  sale.  The 
surplus  of  the  purchase-money,  afler 
satisfying  the  Government  arrears, 
was  received  and  appropriated  by  the 
Mdlguzdr.  On  a  suit  by  the  Mdl- 
guzdr  against  the  purchasers  to  annul 
the  sale,  it  was  held  by  the  Judicial 
Committee  of  the  Privy  Council,  af- 
firming the  decree  of  the  Sudder  De- 
wanny  Adawlut  of  Bengal — 1.  That 
the  act  of  the  Collector  in  putting  up 
for  sale  and  consolidating  the  74  vil- 
lages into  one  lot,  without  the  express 


authority  of  the  Board  of  Revenue 
for  the  sale  of  such  specific  lot,  was 
contrary  to  the  Regulations,  and  ille- 
gal, and  was  not  cured  by  the  gene- 
ral authority  given  previous  to  the 
sale,  or  by  the  subsequent  confirma- 
tion thereof  t^y  the  Board.  2.  That 
the  sale  being  imauthorized,  no  im- 
plied adoption  by  the  subsequent  ap- 
propriation of  the  purchase-money 
could  bar  the  Mdlguzdr  Grom  reclaim- 
ing the  estate,  on  the  restoration  of 
the  purchase-money.  3.  That  the 
retrospective  operations  of  Reg.  XI. 
of  1822  ^  did  not  apply  to  a  sale  under 
the  present  circumstances;  it  being 
provided  by  CI.  3.  of  Sec.  6.  that  in  or- 
der to  prevent  the  sale  being  annulled, 
the  Board  of  Revenue  shall  have  ac- 
tually given  authority  to  proceed  to 
the  sale  of  the  specific  lot.  But  the 
Courts  in  India,  having  proceeded  on 
the  footing  that  the  purchaser  had 
realized  more  than  the  price  of  the 
sale,  with  interest  from  the  profits  of 
the  villages  in  dispute,  did  not  direct 
the  Mdlguzdr  to  refund  the  purchase- 
money,  or  call  for  an  account  of  the 
mesne  profits.  Such  part  of  the  de- 
cree of  the  Court  below  was  reversed, 
and  an  account  directed  to  be  taken 
in  India  of  the  rents  and  profits  re- 
ceived by  the  purchasers,  giving  cre- 
dit for  permanent  improvements  on 
the  estate;  and  as  the  purchasers 
were  not  responsible  for  the  illegality 
of  the  sale,  so  much  of  the  decree  of 
both  the  Courts  below  as  condemned 
them  in  costs  was  reversed,  and  both 
parties  ordered  to  pay  their  own  costs 
in  the  Courts  in  India  and  in  this 
country.  Maharajah  Mitterjeet 
Sing  V.  The  Heirs  of  the  late  Ranee, 
widow  of  Rajah  Jugnmnt  Sing, 
17th  Dec.  1841.  3  Moore  Ind. 
App.  42. 

20  a.  Real  property  had  been 
bought  from  a  person  who  was  a 
judgment  debtor,  after  date  of  judg- 
ment. Held,  that  as  there  was  no 
attachment  of  the  property  at  the 
time,  the  sale  was  legal.      JBeepur 


1  Rescinded  by  Act  XU.  of  1841. 
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Chum  Chuckerbut^^e  v.  Maharajah 
Dheeraj  Mehtab  Chund  and  another. 
27th  March  1844.  7  S.  D.  A.  Rep. 
157. — Reid,  Dick,  &  Gordon. 

20  &.  Held,  that  a  summary  in- 
quiry into  the  irregularity  of  a  sale 
made  by  an  Ameen,  under  the  orders 
of  a  Civil  Court,  is  not  admissible 
under  CI.  3.  of  Sec.  3.  of  Reg.  YII. 
of  1826,  unless  a  petition  written  on 
stamped  paper,  as  required  for  mis- 
cellaneous petitions  to  the  Zillah  and 
City  Courts,  and  stating  circumstan- 
tially the  irregularity  which  may  have 
taken  place,  be  presented  to  the  Judge 
or  officer  by  whom  the  sale  may  have 
been  ordered  within  one  month  after 
the  sale.  Mt.  Kulhoj  Petitioner, 
15th  April  1845.  2  Sey.  Cases,  148. 
— Reid. 

20  c.  Possession  is  the  sole  point 
to  be  looked  to  and  determined  on  in 
a  summary  investi^tion  to  a  claim 
founded  on  unconditional  purchase, 
or  other  absolute  acquisition  of  the 
property  put  up  for  sale  in  execution 
of  a  decree;  and  possession  by  a 
claimant,  when  established,  was  held 
to  be  a  sufficient  ground  for  stopping 
a  sale,  without  instituting  an  inquiry 
into  the  validity  of  the  alleged  title; 
any  dissatisfied  party  bein^  left  to  a 
regular  suit.  Aahoo  Bagkwan  Lai, 
Petitioner.  26th  Feb.  1846.  2Sev. 
Cases,  247. — ^Tucker,  Reid,  k,  Barlow. 


(Jb)  Rights  and  Liabilities  of  Pur- 
chasers. 

21.  It  was  held,  that  lands  lying 
within  the  limits  6f  a  certain  vilWe 
do  not  necessarily  appertain  to  the 
public  purchaser  of  such  village,  pro- 
vided it  shall  appear  that  those  lands 
have  been  assessed  as  part  of  another 
estate.  Hurischunder  Chutterjee  v. 
MudhoosoodanSoondtd.  20th  March 
1812.  2  S.  D.  A.  Rep.  8.— Haring. 
ton  &  Stuart 

22.  jB  formerly  covenanted  to  sell 
an  estate  to  A,  and  received  part  of 
the  purchase-money,  but  subsequently 
completed  a  sale  to  C,  whose  name 
was  recorded  in  the  Collector's  books. 


A  survived  this  seven  years.  The  suit 
of  his  son  (brought  four  years  after 
his  death)  to  recover  the  estate  and 
obtain  specific  performance,  was  dis- 
missed, no  iraud  on  the  part  of  C  ap- 
pearing, and  the  acquiescence  of  ^ 
being  presumable.  Mup  Chand  t. 
Bhwwan  Datt.  4th  Aug.  1830.  5 
S.  D.  A.  Rep.  53. — Leycester  & 
Turnbull.  * 

23.  The  lands  o^the  treasurer  of  a 
Collector  having  been  sold  to  make 
good  the  amount  of  embezzlements, 
with  notice  that  his  right  and  title 
only  were  ofiered  for  sale,  it  was 
held,  with  reference  to  such  notice, 
and  to  Sections  21.  and  29.  of  Reg. 
XI.  of  1822^,  that  the  buyer  was 
liable  to  loss  on  re-sale,  in  conse- 
quence of  his  failure  to  pay  the  pur- 
chase-money, though  that  loss  ap- 
parently arose  from  the  claims  of 
others  to  participate,  the  risk  thereof 
having  been  incurred  by  the  buyer.^ 
Megh  Nath  Das  v.  The  Collector  of 
Pumea.  22d  Nov.  1832.  5  S.  D. 
A.  Rep.  238. — H.  Shakespear. 

24.  The  purchaser  at  a  sale  in  ex- 
ecution of  a  decree  of  Court,  of  the 
rights  and  interests  of  a  Patniddr, 
has  no  just  claim  to  land  situated 
within  the  Tcdooky  which  had  been 
granted  by  the  Zaminddr  rent-fi-ee 
to  a  third  party,  before  the  date  of 
the  execution  of  the  Patni,  and  of 
which  the  Patniddr  never  held  pos- 
session. Gfnmchum  Paramanik  and 
another  v.  Odoyenarain  Mundal. 
28th  Jan.  1840.  6  S.  D.  A.  Rep. 
281.— Tucker  &  Dick. 

24  a.  The  institution  of  a  regular 
suit  to  set  aside  a  sale  of  property,  sold 
in  execution  of  a  decree  of  Court,  is 
no  sufficient  reason  for  withholding 
possession  of  the  property  from  the 
purchaser.  JBeguma  Jan^  Petitioner. 
13th  Sept  1841.  S.  D.  A.  Sum. 
Cases,  17. — Reid. 


>  Rescinded  by  Act  XII.  of  1841. 

2  See  Reg.  HI.  of  1794.  Sec.  16.  Prooerty 
of  an  embezzling  public  officer  is  sold  un- 
der the  rules  applicable  to  the  sale  of  lands 
to  levy  arrears  of  revenue. 
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25.  The  mere  fact  of  an  estate 
having  heen  sold  at  a  public  sale  for 
arrears  of  revenue  does  not  exempt 
the  purchaser  from  liability  to  an  ac- 
tion for  mesne  profits  during  the  pe- 
riod of  his  possession,  in  the  event  of 
the  sale  being  set  aside  by  a  civil  ac- 
tion. Hur  Shunker  Nerain  Singh 
V.  Kishen  Deo  Nerain  Singh  and 
others.  30th  June  1842/  7  S.  D. 
A.  Rep.  107. — Rgid  &  Barlow. 


(c)  Relinquishment  of  Purchase. 

26.  On  a  claim  by  J.  to  hold  at  a 
fixed  rent  certdn  lands  in  a  MahdU 
purchased  at  a  public  sale  by  B^ 
judgment  was  given  in  favour  of  Aj 
on  proof  of  an  hereditary  right  to  the 
tenure.  B  was  declared  at  liberty  to 
relinquish  his  purchase,  in  conse- 
quence of  the  rent  of  these  lands 
having  been  erroneously  described  at 
the  time  of  sale.  Collector  of  Dinaj- 
poor  V.  Gorchund  Surma.  23d  Jan. 
1807.  1  S.  D.  A.  Rep.  176.— H. 
Colebrooke  &  Fombelle. 

27.  An  auction  purchaser  was  al- 
lowed to  relinquish  his  purchase  in 
consequence  of  the  separation  of  a 
Birmooter  tenure,  erroneously  in- 
cluded in  the  sale ;  but  availing  him- 
self of  the  option  to  retain  his  pur- 
chase at  the  rate  assessed  at  the  time 
of  the  sale,  he  was  held  not  to  be  en- 
titled to  any  reduction  of  his  Jama, 
or  retrospective  indemnification  for 
rent  paid  on  account  of  the  Birmooter 
tenure.  A  portion,  however,  of  the 
purchase^money,  computed  to  be  the 
amount  paid  for  the  tenure,  was  or- 
dered to  be  returned  by  the  original 
Zaminddr.  Mamdoolah  Misser  v. 
Muddun  Mohun  Bhtittacharya  and 
others.  17th  April  1815.  2  S.  D. 
A.  Rep.  143. — Harington  &  Rees. 


(d)  Bidding  of  Decree  Holders. 

28.  The  offer  of  a  decree  holder  to 
take  property,  sold  in  the  execution 
of  his  decree  for  more  money  than 
that  closed  with  the  first  purchaser, 
was  rejected  by  the  Court,  the  sale 


being  otherwise  unexceptionable. 
Waheedrcon-Nissay  Applicant.  10th 
Dec.  1838.    1  Sev.  Cases,  83.— Reid. 

29.  But  had  the  decree  holder 
made  the  ofier  at  the  time  the  sale 
took  place  it  would  have  been  accept- 
ed,   lb. 

30.  The  orders  of  the  Zillah  Judge 
who  refused  to  admit,  without  depo- 
sit, the  bid  of  a  decree  holder  iot 

roperty  under  sale,  in  execution  of 
is  own  decree,  were  reversed  by  the 
Sudder  Dewanny  Adawlut,  which 
declared,  that  as  the  property  was  to 
be  sold  in  satisfaction  of  the  claim  of 
the  decree  holder,  the  sum  receivable 
by  him  must  be  looked  upon  in  the 
light  of  the  prescribed  deposit  and 
purchase-money.  Tahir  Mahommedy 
PetUioner.  6th  March  1839.  1 
Sev.  Cases,  87. — Reid  &  Rattray. 


I 


(e)  Liability  of  Vendor. 

31.  Where  A  claimed  from  B  and 
C  possession  of  lands,  as  having  been 
purchased  from  B,  who  purchased 
them  from  C,  B  pleaded  that  they 
were  not  his  to  sell ;  that  the  sale  to 
himself  from  (7  was  conditional,  and 
did  not  finally  take  effect:  but  on 
proof  to  the  contrary,  and  that  the 
plea  of  B  was  collusive,  (with  the 
view  apparently  of  avoiding  the  sale 
of  his  lands  in  satisfaction  of  a  public 
demand  against  him,)  judgment  was 
e^iven  for  the  claimant  Hevrs  of 
Medayut  OUah  v.  Heirs  of  JRcop- 
chund  Rai  and  another.  3d  Dec 
1808.  1  S.  D.  A.  Rep.  262.— Ha- 
rmgton  &  Fombelle. 

31a.  The  Zillah  Court  reversed 
the  sale  of  a  Tahoh  made  in  execu- 
tion of  a  summary  decree,  which 
summary  decree  was  itself  subse- 
quently set  aside,  and  directed  the 
purchaser  to  sue  the  decree  holder 
for  the  price  of  the  estate.  The  Sud- 
der Dewanny  Adawlut  confirmed  the 
reversal  of  the  sale,  but  declared  the 
auction  purchaser  entitied  at  once  to 
the  recovery  of  the  price  paid  by  him, 
which  they  decreed  against  the  decree 
holder,  with  interest  from  the  date 
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when  the  money  was  paid.  Koonwur 
Sutchum  Ohosal  v.  Uuggonath  Roe 
and  others.  5th  Jane  1844.  7  S. 
D.  A.  Rep.  172.— Reid,  Dick,&  Gor- 
don. 

31b.  The  plaintiff  purchased  a 
Patni  from  the  defendant:  subse- 
quently a  portion  of  it  was  declared 
to  be  LdJMrdj.  The  plaintiff  sued 
for  a  corresponding  reduction  of  the 
Patni  Jama.  It  was  held,  under  the 
cfrcumstances,  that  the  vendor  was 
not  responsible  for  the  loss  sustained 
by  the  purchaser.  Maharaja  Dhee- 
raj  Mehtah  Chund  Bahadoor  v.  E- 
skanchunder  Banoorjee.  7th  Aug. 
1844.  7  8.  D.  A.  Rep.  179.— Reid, 
Dick,  &  Gordon. 


(/)  Sales  and  Purchases  in  the  name 
of  a  third  party  (^Bendnii). 

32.  A  sued  JB  for  lands,  alleging 
that  he  purchased  them  at  auction 
through  B,  in  B*s  name ;  that  a  con- 
veyance was  afterwards  executed  to 
him  by  2?,  but  that  B  had  since  de- 
nied his  title,  and  fraudulently  re- 
tained the  property.  The  alleged 
conveyance  not  being  established, 
judgment  was  passed  dismissing  the 
suit ;  it  being  held  that  there  was  no 
other  ground  on  which  to  maintain  it, 
because,  even  supposing  the  plaintiff 
to  be  the  real  purchaser  at  auction  in 
the  name  of  the  defendant,  and  de- 
frauded of  possession  by  the  defen- 
dant, such  purchase  being  expressly 
prohibited  by  the  regulations  could 
not  form  a  legal  ground  of  action,  or 
authorize  the  Courts  to  interfere  in 
his  behalf.^  Rammanik  Moody  v. 
Jynarain.  21st  -Sept  1809.  1  S. 
D.  A.  Rep.  289. 


1  Since  the  enactment  of  Beg.  VII.  of 
1799  the  Courts  can  give  no  remedy  against 
a  fraudulent  agent  employed  to  purchase 
lands  at  a  Collector's  sale,  in  his  own  name, 
in  an  action  for  possession ;  but  may  cause  him 
to  refund  the  amount  received  in  an  action  for 
debt  Tet,  on  proof  of  a  conveyance  subse- 
quently executed  by  such  agent  to  the  real 
purcbaser,  the  Court  will  cause  performance, 
without  inquiring  too  minutely  into  the 
grounds  of  Uie  transaction. 


33.  Where  A  purchased  his  own 
lands,  which  were  put  up  to  auction 
for  arrears  of  revenue,  by  employing 
a  dependant  to  bid  for  them,  and  the 
latter,  by  the  authority  of  ^,  alienated 
them  to  £  by  a  deed  of  mortgage  and 
conditional  sale,  which  sale  became 
absolute,  and  A  afterwards  brought 
a  suit  to  set  aside  that  sale  on  the  plea 
that  B  had  exacted  usurious  interest 
on  the  mortgage  n\pney;  it  was  held, 
that  as  the  original  auction  purchase 
by  A  was  in  direct  violation  of  the 
regulations,  and  as  A  had  received 
more  for  the  lands  than  he  gave  for 
them,  even  admitting  a  deduction  for 
the  alleged  usurious  interest,  the 
Court  could  not  judge  it  necessary  to 
investigate  the  truth  of  this  all^ation, 
and  therefore  ^'s  claim  was  rejected. 
Maharaja  Bishenath  Roy  Y.Kureem- 
oollah  Chowdhry.  21st  July  1813. 
2  8.  D.  A.  Rep.  71.  —  Fombelle  & 
Stuart 

34.  It  was  held  that  a  Collector,  is 
not  authorized  to  annul  a  sale  of  lands 
which  he  considered  to  have  been 
made  under  a  fictitious  name,  contrary 
to  the  regulations,  tlie  power  of  con- 
fiscating in  such  cases  being  I'eserved 
exclusively  to  the  Governor-General 
in  Council.  Debee  Dutt  v.  The  Col- 
lector  of  Ooruchpore.  21st  April 
1819.  2  8.  D.  A.  Rep.  294.— Fen- 
dall  &  Goad. 

36.  The  Court  of  Sudder  Dewanny 
Adawlut  wiU  dismiss  a  claim  to  lands, 
the  purchase  of  which  is  avowed  to 
have  been  in  the  name  of  another, 
contrary  to  Sec.  29.  of  Reg.  VII.  of 
1799*,  though  with  the  claimant's 
money ;  but  the  purchase-  money  is 
recoverable  by  a  new  suit,  as  money 
had  and  received  by  the  vendor  with- 
out consideration.  ZHlaram  and 
others  v.  Roopchund  Sahoo.  18th 
April  1820.  3  S.  D.  A.  Rep.  24.— 
Fendall  and  Goad. 

36.  Where  lands,  purchased  by  a 
father  in  the  name  of  his  son,  though 


*  Rescinded,  except  CI.  1.,  by  Sec.  2.  of 
Reg.  XI.  of  1822,  which  is  repealed  by  Act 
XII.  of  1841. 
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registered  in  the  name  of  the  latter, 
were  in  the  possession  of  the  former, 
and  bond  fide  his  property ;  it  was 
held  that  the  son  has  no  nght  to  dis- 
pose of  them.^  ATMmee  Tewaree  t. 
Rai  Rugkoo  Bun  Suhai  and  others. 
5th  June  1824.— 3  S.  D.  A.  Rep.  363. 
— Ahmuty. 

37.  It  was  held  that  the  rule  against 
taking  cognizance  of  claims  to  land 
purchased  in  a  fictitious  name  applies, 
not  only  to  the  parties  who  engaged 
in  the  illegal  transaction,  hut  also  to 
their  heirs  and  others,  where  the  ille- 
gal transaction  forms  the  foundation 
of  the  claim.  Goorckunder  Rai  and 
others  v.  Hurrish  Chunder  Rai  and 
others.  28th  Dec.  1826.  4  S.  D. 
A.  Rep.  188.— Sealy. 

38.  In  a  suit  hy  a  defaulter  to  set 
aside  the  sale  of  his  estate,  the  Go- 
vemor-Greneral  was  moved  to  confis- 
cate  the  same  for  hreach  of  CI.  3.  of 
Sec.  29.  of  Reg.  VII.  of  1799 « by  the 
buyers,  who  purchased  in  a  fictitious 
name ;  but  he  declined  to  do  so, 
doubting  the  extinction  of  the  de- 
faulters' right  in  the  property.  Mahd 
Raja  Mitr  Jit  Singh  and  others  y. 
Babu  Kalahal  Singh  and  others. 
24th  April  1832.  5  S.  D.  A.  Rep. 
192. 


(g)  Registration. 

39.  A  repelled  B's  claim  to  an 
estate,  under  a  registered  sale  from  C, 
by  pleading  a  purchase  under  a  re- 
vocable sale,  which  was  not  registered, 
and  which  B  impugned,  and  the 
Lower  Court  found  fraudulent.  The 
Sudder  DewannyAdawlut,confirminff 
this  decision,  remarked,  that  though 
witnesses  deposed  to  the  revocable 


^  The  practice  of  the  Courts  does  not  seem 
to  condemn  Bendmi  tenures  in  the  abstract 
There  is,  indeed,  a  legal  prohibition  against 
purchasing  lands  at  public  auction  in  a  fic- 
titious or  substituted  name ;  but  here  the 
transaction  was  of  a  private  nature.  The 
merits  of  this  case  would  appear  to  have  de- 
pended rather  on  a  question  of  fact  than  of 
law. 

*  Rescinded  by  Sec.  2.  of  Reg.  XI.  of  1822, 
which  is  repealed  by  Act  XI.  of  1841. 


sale,  vet  it  was  not  registered,  and 
that  the  sale  to  B  was  registered,  and 
B  was  not  aware  of  any  prior  sale  to 
A.  Prannath  ChavMari  y.  Chaft- 
dramani  Deou  Fazil  Khan  v.  The 
Same.  25th  Sept.  1833.  5  S.  D. 
A.  Rep.  3281, — Braddon. 


(h)  Specification. 

40.  A  claim  to  recover  a  Birt  te- 
nure, on  the  plea  that,  as  there  was 
no  specification  thereof  in  the  bill  of 
sale,  it  was  not  included  in  the  assets 
of  an  estate  sold  by  order  of  the  Su- 
preme Court,  was  dismissed  bj  the 
oudder  Dewanny  Adawlut,  on  the 
grounds  of  the  bill  of  sale  pkinly 
stating  that  all  the  lands,  both  KM" 
raj  and  Ldhhirdj^  included  in  the 
said  estate,  together  with  all  the  right, 
title,  and  interest  of  the  proprietor 
therein,  were  thereby  conveyed  to  the 
purchasers.  Kishenmohun  Bunhoo- 
jea  and  others  v.  RamindurDeb  Rai. 
17th  Oct.  1816.  2  S.  D.  A.  Rep. 
197.--Ker  &  Oswald. 

41.  The  late  proprietor  of  an  estate 
having  sold  the  same  without  speci- 
fied exception  or  reservation,  his  heir 
sued  the  vendee  for  recovery  of  the 
compound,  or  quantity  of  land  imme- 
diately attached  to  the  family-dwell- 
ing of  the  late  proprietor,  on  the 
ground  that,  by  usage,  such  land 
never  constituted  a  part  of  the  pro- 
perty transferred  by  the  sale.  Held, 
that  the  proprietary  right  to  the  land 
was  transferred  by  the  sale  to  the 
vendee,  but  that  the  vendor  was  equit- 
ably entitled  to  the  occupancy  of  it; 
and  the  possession  of  the  land  was 
accordingly  adjudged  to  him,  on  the 
condition  of  his  paying  rent  at  an 
equitable  rate  to  the  purdiaser.  Ram 
Lochun  Pridhan  v.  Burchunder 
Chowdree.  13th  Aug.  1836.  6S.D. 
A.  Rep.  98.— BarweTl  &  Stockwell. 

(t)  Notice  and  Proclamation  of  Sale, 

42.  It  is  essential  to  the  validity  of 
a  public  sale  that  preparatory  notice 
be  accompanied  by  a  translation  in 
the  language  of  the  countiy,  as  pre- 
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scribed  by  Sec.  32.  of  Reg.  VI.  of 
1795.^  Oovemment  and  Bal  Dut 
Doohey  v.  Bheechook  Singh  and 
others.  17th  Jan.  1820.  3  8.  D.  A. 
Rep.  5. — Fendall  &  Goad. 

43.  Lands  being  advertised  for  sale 
in  execution  of  a  decree^.the  amoont 
of  the  arrears  due  thereon  was  entered 
at  the  foot  of  the  notice.  Held,  that 
the  sale  has  the  same  effect  as  a  public 
sale  for  arrears  of  public  revenue. 
Sarup  Chand  SarJtar  v.  Raja  Oris 
Chandra.  25th  June  1821.  5  S. 
D.  A.  Rep.  139.— Goad. 

43a.  It  was  held  that,  according 
to  Sec.  5.  of  Reg.  XVIII.  of  1814  \  a 

*  Although  this  rule  has  been  rescinded 
by  Sec.  2.  of  Beg.  XL  of  1822,  yet  the  decree 
has  been,  in  substance,  re-enacted  by  Gl.  2. 
Sec.  7.  of  the  latter  Regulation.  The  ques- 
tion whether  or  not  the  auction  purchaser 
was  entitled  to  interest  came  before  the 
Court  in  a  subsequent  application  from  the 
Court  below ;  and  it  was  aeclared  to  rest  on 
the  understanding  which  might  have  taken 
place  between  him  and  the  Collector  at  the 
time  of  sale,  but  Bal  Dut  Doobey  was  declared 
at  liberty  to  make  this  point  the  subject  of 
a  separate  action.  One  of  the  chief  reasons 
which  induced  the  decision  in  this  case  was 
the  disproportionate  quantity  of  property 
sold  to  the  amount  in  arrear ;  but  this  can- 
not be  taken  as  a  valid  objection  since  the 
enactment  of  the  rule  contained  in  Sec.  2. 
of  Reg.  V.  of  1812,  which  contains  this  pro- 
Tision,  "  It  is  hereby  declared,  that  sales 
made  at  public  auction  for  that  purpose 
(meaning  the  recovery  of  arrears)  are  not 
liable  to  be  annulled  by  the  Courts  of  Judi- 
cature, on  the  grounds  that  the  proceeds  of 
the  estate  have  materially  exceeded  the 
amount  of  the  arrears  due  from  the  pro- 
prietors of  the  land  to  Oovemment."  This 
enactment,  it  was  contended  on  behalf  of 
the  Government,  was  declaratory,  and  had  a 
retrospective  effect ;  but  the  plea  was  over- 
ruled. There  was  another  appeal  to  the 
Sudder  Dewanny  Adawlnt  connected  with 
the  above  case.  The  appeal  was  preferred 
by  the  mortgagees,  but  dismissed,  it  being 
held  just  that  the  surplus  proceeds  of  an 
estate  sold  having  been  paid  to  the  mort- 
gagees by  a  summary  order  of  a  Zillah  Court, 
they  should  refund  on  the  sale  being  set  aside 
as  illegal,  thouglithe  mortgagees  had  clearly 
a  lien  on  the  estate,  and  would  have  been 
entitled  to  the  surplus  proceeds  had  the  sale 
been  upheld.  Reg.  XI.  of  1822  was  re- 
pealed by  Act  XII.  of  1841,  except  Sees.  36. 
and  38. 

«  Rescinded  by  Sec.  2.  of  Reg.  XI.  of  1822, 
which  was  repealed  by  Act  XU.  of  1841. 


second  notice  was  requisite  on  a  sale 
being  postponed,  whether  the  post- 
ponement arose  from  unavoidable 
cause  or  otherwise.  The  Collector 
qfBareiUyY.Hearsei/.  22d Julyl823. 
3  S.  D.  A.  Rep.  242.  —  Leycester  & 
Dorin. 

44.  A  public  sale  by  auction  of  a 
defaulter's  lands  was  set  aside,  on  the 
ground  that  notice  of  the  intended 
sale  was  not  publisl^d  on  the  estate.^ 
Bhttgwunt  Singh  v.  The  Collector  of 
Ooruchpore.  30th  March  1824.  3 
S.  D.  A.  Rep.  325.— Ahmutj. 

45.  Where  notice  of  the  postpone- 
ment of  a  sale  for  arrears  of  revenue 
was  not  served  personally  on  the  pro- 
prietor  of  the  estate,  as  required  by 
Sec.  5.  of  Reff.  XVIII.  of  1814%  it 
was  held,  that  knowledge  of  the  post- 
ponement derived  from  his  Muhhtdr, 
which  was  in  proof,  did  not  cure  the 
defect*^  Maha  Raja  Mitr  Jit  Singh 

»  The  third  Clause  of  Sec.  7.  of  Reg.  XI. 
of  1822  requires  that  notice  of  an  intended 
sale  shall  be  sent  by  a  single  Peon,  to  be 
published  on  the  estate,  or  in  the  Mofussil, 
in  the  manner  therein  pointed  out ;  and  the 
fourth  Clause  goes  on  to  state,  that  no  sale 
shall  be  liable  to  be  annulled  on  the  ground 
of  any  insufficiency  of  the  notice  given,  pro- 
vided it  be  satisfactorily  proved  that  the 
copy  of  the  notice  required  to  be  sent  to  the 
Court  for  publication  was  received  by  the 
Judge,  or  other  person  in  charge  of  the 
Adawlut,  for  a  period  of  thirty  days  prior  to 
the  date  of  sale ;  and  provided  there  be  suf- 
ficient evidence  that  the  notice  directed  to 
be  sent  into  the  Mofussil  was  received  by 
the  parties,  or  by  any  manager  or  agent  on 
their  part ;  or  was  published  at  a  public 
Kach*hari,  after  the  manner  provided,  on  a 
date  prior  to  that  on  which  the  sale  may  have 
taken  place  by  not  less  than  twenty  days; 
or  provided  it  be  satisfactorily  proved  by 
other  circumstances ;  or  there  be  sufficient 
ground  to  presume  that  the  defaulter  was 
fully  aware  of  the  demand  being  outstand- 
ing against  the  Mahdll,  and  of  the  intended 
sale,  for  a  like  period  before  the  day  of  sale. 
In  the  present  instance  the  required  forma- 
lity was  not  observed,  nor  was  there  reason 
to  suppose  that  thQ  defaulter  was  aware  of 
the  demand  for  the  prescribed  period.  This 
was  repealed  by  Act  XI.  of  1841. 

*  Rescinded  by  Sec.  2.  of  Reg.  XI.  of  1822, 
which  was  repealed  by  Act  XII.  of  1841. 

^  The  decision  in  this  case  was  appealed 
against,  and  partly  confirmed  and  amended 
by  the  Judicial  Committee.  See  tupra,  PI.  20. 
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and  others  v.  Babu  Kalahal  Singh 
and  others.  24th  April  1832.  5  S. 
D.  A.  Rep.  192. — H.  Shakespear. 

46.  In  sales  of  revenue  lands  made 
by  ColiectorB  in  execution  of  decrees 
of  the  Court,  proclamation  bj  beat 
of  drum  is  not  necessary,  since,  by 
Construction  No.  601,  dated  30th 
Sept.  1831,  it  is  ruled  that  Sec.  12. 
of  Reg.  XLV.  of  1793  >  is  still  appli- 
cable  to  sales  made  by  the  Collector 
in  execution  of  aecrees  of  the  Court, 
and  this  Section  does  not  prescribe 
proclamation  by  beat  oi  drum. 
Hyat^n-Nissaj  Applicant.  14th 
Aug.  1839.  1  Sev.  Cases,  61.— 
Reid. 

47.  In  sales  made  in  the  execution 
of  decrees  of  Court,  a  proclamation 
of  the  intended  sale,  witn  particulars 
of  the  time  and  place  of  sale,  and  the 
amount  due  for  the  recovery  of  which 
the  sale  is  ordered,  must  be  made 
thirty  clear  days  before  the  sale,  ex- 
clusive of  the  day  and  the  date  on 
which  the  proclamation  may  have 
been  made.  Sheogholam  Singh  v. 
Sultan  Singh.  12th  June  1841.  1 
Sev.  Cases,  139.  7  S.  D.  A.  Rep. 
35.— D.  C,  Smyth  &  Barlow. 

47  a.  A  sale  of  property  made  in 
execution  of  a  decree  of  Court  was 
reversed,  in  consequence  of  the  notice 
of  sale  having  been  suspended  at  the 
police  Thanna  of  a  division  other 
than  that  in  which  the  property  was 
situated.  Sheehpershad  Dutt,  Peti* 
tioner.  7th  Sept.  1841.  8.  D.  A. 
Sum.  Cases,  16. — Reid. 

48.  Held,  that  the  failure  to  pub- 
lish notice  of  sale,  in  conformity  with 
the  provisions  of  Sec.  12.  of  Reg. 
XLV.  of  17932,  on  the  property  ad- 
vertised, the  sale  having  been  made 
by  the  Collector  in  execution  of  a  de- 
cree of  Court,  vitiates  the  sale.  Aond 
Beharree  Lai  and  another,  v.  Sheo 
Chum  Tewarree.  6th  Oct.  1841. 
7  S.  D.  A.  Rep.  48.— Tucker  &  Reid. 

48  a.  Failure  to  dejsosit  the  Peon's 
fees  for  serving  a  notice  of  sale,  in 


execution  of  a  decree  doly  served, 
was  held  not  to  affect  the  legality  <^ 
the  sale.  Sheo  Soondree  D^ea,  Pe- 
titioner. 17th  Jan.  1843.  S.  D.  A 
Sum.  Cases,  46. — Reid. 

48  5.  In  a  sale  of  lands  made  in 
execation  qf  a  decree,  the  notice  of 
sale  must  be  promulgated  or  stuck  op 
in  the  principal  town  or  village  apper- 
taining to  the  property  sold.  Banee 
Moradun  v.  Mt.  Hoop  Konmr.  Sd 
Oct.  1844.  7  S,  D.  A.  Rep.  184.- 
Tucker,  Reid,  &  Barlow. 


(^')  When  set  aside. 
49.  Where  J.  claimed  certain  lands 
as  included  in  a  Pergunnah  sold  to 
him  at  a  public  auction,l>ut  withheld 
by  B  on  the  plea  of  a  prior  private 
purchase  from  the  late  Zammdar^  it 
was  held  that  the  private  sale  was  in- 
valid (although  the  lands  had  been 
separated  and  assessed  by  the  Col- 
lector), as  the  sanction  of  the  Board 
of  Revenue,  which  the  Regulations 
require  in  such  cases,  had  not  been 
obtained,  and  the  Board  had  re-an- 
nexed the  land^  to  the  Pergunnah, 
and  included  them  in  the  public  sale; 
and  judgment  was  accordingly  given 
in  favour  of  ^.^  Sham  Rat  avid  on- 
other  V.  Collector  ofJessore  and  an- 


1  Repealed  by  Act  IV.  of  1846. 

2  Repealed  by  Act  IV.  of  1846. 


'  The  particular  regulatioDs  which  go- 
verned the  filial  judgment  in  this  case  are 
Sec.  10.  of  Reg.  1.  of  1793,  containing  rules 
for  distributing  the  fixed  assessment  upon 
portions  of  estates ;  the  roles  contained  in 
Reg.  XXV.  of  1793  for  the  dlTision  of 
estates  paying  revenue  to  GKovernment,  Sec 
28.  of  which  provides  that  the  whole  estate 
is  to  be  held  answerable  for  the  public  re- 
venue assessed  upon  it,  until  the  division 
shall  have  been  finally  adjostedi  with  tbe 
concurrence  of  the  Board  of  Revenue,  or 
Governor-Qeneral  in  Council ;  and,  as  expla- 
natory of  the  general  rules  in  force,  Sec.  12. 
of  Reg.  I.  of  1801,  which  declares  that  all 
new  allotments  of  the  assessment  are  to  be 
reported  for  the  sanction  of  the  Board  of 
Revenue,  and  are  not  to  be  deemed  coocio- 
sive  or  valid  till  confirmed*  by  that  Board, 
or,  in  the  event  of  any  reduction  of  tbe 
fixed  assessment,  till  approved  by  tbe  Go- 
vernor-General in  CounciL — ^Macn.  R^-^ 
of  1793  was  affected,  in  part,  by  Act  lY.  of 
1 846.  The  other  Regulations  mentioned  in 
this  note  were  rescinded  by  Sec.  2.  of  Reg. 
XIX.  of  1814. 
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other.  5th  July  1808.  1  S.  D.  A. 
Rep.  239. — Harington  &  Fombelle. 
50.  A  sale  of  the  respondent's 
lands  in  dischai'ge  of  arrears  of  reve- 
nue by  the  Collector  of  the  Zillah  was 
set  aside,  it  appearing  that  the  re- 
spondent's estate  had,  .for  several 
years,  been  acknowledged  by  the 
Collector  and  the  Board  of  Revenue, 
and  entered  in  the  public  records,  as 
distinct  from  the  estate  in  which  the 
arrears  had  accrued,  and  that  sepa- 
rate engagements  had  been  taken  for 
the  public  revenue,  though  the  two 
estates  were  never  separated  in  the 
mode  prescribed  by  the  Regulations.^ 
Collector  of  Tipperah  and  another  v. 
Kishorerarn  Doss,  5th  June  1811. 
1  S.  D.  A.  Rep.  331.— Stuart. 

^  To  guard  against  colkisioD,  or  error,  in 
the  distribution  of  the  public  assessment  on 
landed  property  ordered  to  be  divided  into 
two  or  more  distinct  estates,  the  Governor- 
General  in  Council,  by  Sec.  25.  of  Reg. 
XXV.  of  1793,  reserved  the  power  of  direct- 
ing a  new  allotment  of  the  assessment,  if 
it  should  lie  proved,  to  his  satisfaction, 
within  three  years  after  the  parties  have 
been  put  in  possession, "  That  ihtJama  was 
fraudulently  or  erroneously  apportioned  at 
the  time  of  the  division."  By  Sec.  3.  of 
Beg.  XI.  of  1811  (enacted  soon  after  the 
judgment  given  in  this  cause)  the  period  of 
three  years  is  extended  to  ten,  for  re-allot- 
ting the  assessment  in  cases  of  '*  fraud,  or 
material  error ;"  and  the  following  provi- 
sions are  added  in  Sec.  4.  of  the  same  Re- 
gulation : — **  First,  the  period  of  ten  years 
shall  be  calculated  from  the  date  on  which 
the  partition  of  the  lands  and  allotment  of 
the  Jama  may  receive  the  confirmation  of 
the  Board  of  Revenue  or  Board  of  Commis- 
sioners, according  as  the  lands  may  be  si- 
tuated in  the  districts  subject  to  the  con- 
troul  of  those  Boards,  in  all  matters  con- 
nected with  the  land  revenue  respectively, 
and  no  such  partition  and  allotment  is  to 
be  considered  to  be  final  or  valid,  (as  is  in 
substance  provided  by  the  existing  Regula- 
tions) until  it  shall  have  been  formally  and 
expressly  sanctioned  by  one  or  other  of  those 
authorities.  Second,  in  like  manner  Takooda 
executed  for  portions  of  estates,  and  the  cor- 
respondent engagements,  shall  not  be  con- 
sidered to  constitute  distinct  estates  until 
the  acceptance  of  them  shall  have  been  for- 
mally and  expressly  sanctioned  by  the  Go- 
vernment, or  the  Board  of  Revenue,  or 
Board  of  Commissioners." — Macn.  Reg. 
XXV.  of  1793  was  rescinded  by  Sec.  2.  of 
Beg.  XIX.  of  1814. 


51.  A  public  sale  of  the  lands  of 
the  security  of  a  &rmer  of  an  Ahkdri 
MahMlf  was  set  aside  hy  the  Sudder 
Dewanny  Adawlut  on  proof  that  the 
farmer  was  unable  to  perform  his  en- 
gagements, by  not  having  had  posses- 
sion of  the  Mahdll,  or  means  of  en- 
forcing the  payment  of  the  Abkdri 
tax  from  the  vendors  of  the  Toddy, 
he  having  resigned  his  Pottos  to  the 
Collector,  and  it  being  expressly  pro- 
hibited by  Reg.  VI.  of  1800*  to  levy 
any  duties  from  vendors  of  Toddy 
without  a  Potta  from  the  Collector. 
Sheikh  Mozufer  Buksh  v.  The  Col- 
lector  of  Tirhoot.  12th  May  1819. 
2  8.  D.  A.  Rep.  300.— Fendall  & 
Goad. 

52.  Lands  separately  assessed  hav- 
ing been  publicly  sold  in  the  same 
lot,  contrary  to  the  provisions  of  Sec. 
3.  of  Reg.  V.  of  1796 »,  extended  to 
Benares  by  Reg.  V.  of  1800,  the  sale 
was  set  aside  as  illegal.  Meer  Sheer 
AH  and  anotJier  v.  Sheikh  LootfAli. 
12th  Dec.  1820.  3  8.  D.  A.  Rep. 
63.— Goad. 

53.  The  non-payment  of  the  pre- 
scribed deposit  on  the  day  of  sale  by 
an  auction  purchaser  is  not  a  suffi- 
cient reason  to  set  aside  a  sale,  pro- 
vided the  purchase-money  be  paid 
within  the  period  required;  but  a 
sale  may  be  annulled  by  reason  of  its 
being  made  on  a  date  different  from 
that  which  was  advertised.^  The  Col- 
lector of  Benares  and  another  v. 
Cosa  Gir.  4th  April  1821.  3  8. 
D.  A.  Rep.  88.— Goad. 

54.  An  auction  sale  by  a  Collector 
of  a  defaulter's  lands  was  set  aside,  on 
the  ground  that  he  had  purchased  the 
lands  on  account  of  Goveiiiment,  and 

s  Rescinded  by  Sec.  2.  of  Reg.  X.  of  1813. 

>  Rescinded  by  Sec.  2.  of  Reg.  XI.  of  1822, 
which  was  repealed  by  Act  Xli.  of  1841,  ex- 
cept Sees.  36.  and  38. 

<  By  Sec,  4.  of  Reg.  XI.  of  1822.  a  public 
sale  cannot  be  annulled  by  any  error,  irre- 
gularity, or  omission  whatever,  not  involv- 
ing the  Mlure  of  one  of  the  conditions  spe- 
cified in  the  different  Gauses  of  Sec.  5.  to 
be  essentisd  to  the  validity  of  public  sales. 
Reg.  XI.  of  1822  was  repealed,  excepting 
Sees.  36.  and  38.,  by  Act  XII.  of  1841. 
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that  he  had  refused  a  higher  bid. 
A  plea  that  the  latter  circumstance 
could  only  entitle  the  defaulter  to 
compensation  was  overruled.  The 
Collector  of  Gorruchfpore  v.  Toorunt 
Oeer  and  Sirdha  Oeer.  17th  May 
1824.  3  S.  D.  A.  Rep.  351.— Ha- 
rinffton. 

•05.  A  public  sale  of*  an  estate  was 
set  &^ide  as  illegal  where  *no  engage- 
ment had  been  ^tered  into  by  the 
Zaminddr  for  the  revenue  of  the  year, 
in  satisfaction  for  the  arrears  of  which 
the  estate  was  sold.  Muri  Kishen 
Sing  and  others  v.  Munsub  AH  and 
others.  5th  July  1826.  4  S.  D.  A. 
Rep.  81. — 8ealy. 

56.  A  public  sale  was  annulled  on 
the  ground  that  villages  assessed  at 
the  decennial  settlement  as  distinct 
Mahdlls  in  the  names  of  different 
persons,  though  they  may  subse- 
quently become  the  property  of  one 
and  the  same  individual,  cannot  le- 
gally be  sold,  to  realize  balances  of 
Uovemment  revenue,  as  a  single 
estate,  unless  an  union  of  estates  has 
been  formally  applied  for  and  ef- 
fected under  Sec.  6,  of  Reg.  XXV. 
of  1793 1  and  Sec.  6.  of  Reg.  XIX.  of 
1814.  Burmdeonarain  Singh  and 
others  v.  Hurshunhumarain  Singh. 
12th  Dec.  1829.  4  S.  D.  A.  Rep. 
348.— Ross. 

57.  A  misdescription  of  property 
sold,  and  the  omission  of  the  various 
particulars  and  details  of  which  CI.  2. 
of  Sec.  29.  of  Reg.  VII.  of  1799 «  and 
Sec.  9.  of  Reg.  I.  of  1801  require  no- 
tice and  exhibition,  will  render  the 
sale  invalid.^  Maha  Raja  Mitr  Jit 
Singh  and  another  v.  jBahu  Kalor 
hal  Singh  and  others.  24th  April 
1832.  5  S.  D.  A.  Rep.  192.  —  H. 
Shakespear. 


>  Rescinded  by  Sec.  2.  of  Reg.  XIX.  of 
1814. 

2  Rescinded  by  Sec.  2.  of  Reg.  XI.  of  1822, 
which  was  repeaJed,  except  Sees.  36.  and  38., 
by  Act  Xll.  of  1841. 

'  The  decision  of  the  Sadder  Bewanny 
Adawlut,  in  this  case,  was  appealed  against, 
and  partly  con6rmed  and  amended  by  the 
Judicial  Committee.    See  9upray  PI.  20. 


57  a.  Where  a  sale  was  set  aside  as 
to  part,  the  Court  arbitrarily  appor- 
tioned the  price.  Kishen  Dayal  Singh 
and  others  v.  The  Collector  of  Benares 
and  others.  2d  Aug.  1832.  5  S.  D. 
A.  Rep.  223. — Ross  &  H.  Shakespear. 

58.  Under  Reg.  XI.  of  1822*,  two 
Judges  of  the  Sudder  Dewanny 
Adawlut  set  aside  a  revenue  sale,  on 
suit  of  the  alleged  defaulters,  on  the 
ground  that  the  Collector  had  disre- 
garded their  claim  to  set  off  money 
at  their  credit  in  the  Collectory.^ 
Udman  Singh  and  others  v.  Hie  Col- 
lector ofZiUah  Patna.  29th  July 
1834.  5  S.  D.  A.  Rep.  358.— Brad- 
don  &;  Barwell. 

59.  No  excess  in  the  lvalue  of  lands 
sold  over  the  arrear  of  revenue  due 
will  vitiate  the  sale,  the  Grovemment 
having,  under  Reg.  V.  of  1812,  an 
absolute,  discretion  to  sell  either  the 
whole  or  any  part  of  an  estate  for  ar- 
rears, without  reference  to  the  proba- 
ble produce  of  the  sale.  Kirt  Chun- 
der  Roy  v.  The  Government.  15th 
Feb.  1837.     1  Moore  Ind.  App.  383. 

59  a.  A  compromise  between  a  de- 
cree holder  and  his  debtor,  of  which 
timely  intimation  was  not  given  to 
the  Court  executing  the  decree,  was 
held  not  to  be  sufficient  ground  for 
the  reversal  of  the  sale  of  the  debtor's 
property,  made  in  execution  of  such 
decree.  Chuiidemath  Surma  Luah- 
kar,  Petitioner.  25th  March  1841. 
S.  D.  A.  Sum.  Cases,  4. — Reid. 

60.  A  sale  m  1802  of  lands  in  Al- 
lahabad, for  arrears  of  Government 
revenue,  was  set  aside  by  the  Mofas- 
sil  and  Sudder  Commissions,  consti- 
tuted under  the  Bengal  Reg.  I.  of 
1821,  although  no  suit  was  brought 
to  annul  the  sale  until  the  year  18^1. 
This  judgment  was  affirmed  on  appeal 
by  Her  Majesty  in  Council     But 


*  Bepealed,  except  Sees.  36.  and  38l,  by 
Act  Xll.  of  1841. 

*  A  third  Judge  (Mr.  T.  C.  Robertson)  con- 
sidered  this  judgment  contrary  to  Sec  10.  of 
the  above  Regulation,  and  proposed  that  the 
Government  should  be  moved  to  exercise 
its  functions  of  grace,  under  Sec.  26.,  in  fa- 
vour of  the  plaintiff. 
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the  sale  having  taken  place  by  the 
direction  of  the  Government,  and 
there  being  no  fraud  on  the  part  of 
the  purchaser,  the  Judicial  Commit- 
tee, under  CI.  2.  of  Sec.  4.  of  Reg.  I. 
of  1821 S  awarded  the  purchaser  com- 
pensation to  be  paid  bj  the  Govern- 
ment. Maharajah  Ishuree  Persad 
Narain  Sing  and  another  v.  Lai 
Chutterput  Sing.  28th  July  1842. 
3  Moore  Ind.  App.  100. 

61.  An  order  of  Court  to  stay  the 
sale  of  property,  founded  on  a  state- 
ment that  the  debt  for  satisfaction  of 
which  the  sale  had  been  ordered  had 
been  paid,  is  insufficient  cause  for  the 
reversal  of  the  sale,  if  it  shall  appear 
that  information  of  the  compromise 
was  not  given  to  the  Court  in  time 
enough  to  stay  the  sale.  Nadir  JBibi, 
Petitioner.  27th  Dec.  1842.  S.  D. 
A.  Sum.  Cases,  42.— Reid. 

61a.  An  order  by  the  Commis- 
sioner of  Revenue  for  the  annulment  of 
a  sale,  made  by  the  Collector  in  ex- 
ecution of  a  decree  of  Court,  after  it 
had  been  confirmed  by  the  Civil 
Court,  was  held  by  the  Sudder  De- 
wanny  Adawlut  to  be  a  nullity,  and 
the  Zillah  Court  was  directed  to  apply 
to  the  Collector  for  the  proceeds  of 
the  sale.  Oopee  Nath  Shah  and 
another,  Petitioners.  25th  Feb.  1843. 
S.  D.  A.  Sum.  Cases,  46.  —  Rattray, 
Tucker,  &  Reid. 

616.  Notice  given  to  the  Civil 
Court  of  a  compromise,  or  payment 
of  a  debt  due  under  a  decree,  alter 
the  sale  of  the  debtor's  property  in 
execution  thereof,  is  no  ground  for  the 
summary  reversal  of  the  sale.  Oun- 
ga  Perthad  Dutt,  Petitioner.  24th 
April  1843.  8.  D.  A.  Sum.  Cases, 
48.— Reid. 

61  c.  A  bid  for  property,  about  to 
be  sold  by  the  Collector  in  execution 
of  a  decree  made  to  the  Civil  Court, 
and  information  thereof  given  to  the 
Collector,  was  held  to  be  insufficient 
to  set  aside  the  actual  sale  of  the  pro- 
perty by  the  Collector  for  a  lesser 
amount.     Sudhoo   Lai    and    others. 


Petitioners.    30th  Oct  1843.    S.  D. 
A.  Sum.  Cases,  53. — Reid. 

62.  Held,  that  the  sale  of  an  under 
tenure  for  balances  cannot  be  upheld 
in  part  and  reversed  in  part.  The 
sale  was,  however,  wholly  upset,  on 
account  of  the  requisitions  of  Act 
YIII.  of  1835  not  having  been  com*, 
plied  with.  .Raja  Kalee  Sun^ 
Ohose  V.  Nuhhoonuir  Rae  and  ol 
13th  Jan.  1844.  7  S.  D.  A.^^ 
148. — Reid,  Gorddh,  &  Barlow? 

62  a.  The  principal  Sudder  Ameen 
had  set  aside  a  sale  made  in  execu- 
tion of  a  decree  of  his  Court,  solely 
because  the  debtor-defendants,  in  their 
petition  of  objections  preferred  after 
the  sale,  alleged  payment  of  their 
adjudged  debt  to  the  decree  holders. 
This  was  reversed  by  the  Sudder  De- 
wanny  Adawlut,  on  a  summary  ap- 
peal of  the  auction  purchaser,  on  the 
ground  that  a  sale  once  made  could 
not  be  set  aside  unless  clear  and  satis- 
factory proof  of  any  material  devia- 
tion from  the  rules  prescribed  by  law 
in  publishing  and  conducting  the  sale 
had  been  established,  or  unless  an  ex- 
press injunction  to  the  Collector  to 
stay  the  sale  had  been  actually  caused 
to  be  issued  by  the  debtor-defendants 
from  the  Court  which  had  ordered 
the  sale,  on  payment  of  their  debt,  in 
satisfaction  of  which  the  sale  had  been 
advertised,  and  when  such  injunction 
shall  have  been  duly  received  by  the 
Collector  before  the  sale  had  taken 
place.  No  such  irregularity,  or  ex- 
press  injunction  being  found  to  exist, 
the  Sudder  Dewanny  Adawlut  up- 
held the  sale.  RamanhagraJia  Singh, 
Petitioner.  1st  Sept.  1845.  2  Sev. 
Cases,  205. — Reid. 


1  Repealed  by  Act  III.  of  1835. 


(k)  Objections  to  sale. 

63.  An  objection  of  the  decree  hold- 
ers, that  a  property  sold  in  execution 
of  a  decree  nad  been  sold  at  an  inade- 
quate price,  is  no  legal  ground  for 
annullmg  die    sale.^    Babu  Hurri 

s  See  CoDrtructioDS,  Nos.  92S.  829. 


576 


[SALE-SALT.] 


Singh,  Petitioner.    9th   Feb.  1839. 
2  Sev.  Cases,  309. — Reid  &  Money. 

64.  Objections  to  the  sale  of  pro- 
perty in  execution  of  a  decree  of  a 
Zillah  or  City  Court,  alledng  posses- 
sion on  the  part  of  the  objector,  must 
be  first  inquired  into  by  the  native 
Judge  who  had  ordered  the  sale  be- 
id^re  it  can  take  place*    Harsundri 

Uoopteahy  Petitioner,     •27th    Jan. 
1846,    2  Sev.  Cases,  317.— Reid. 

65.  In  a  case  where  the  objector  to 
a  proposed  sale  pleaded  possession 
under  the  judgment  of  the  Court,  and 
mutation  of  names  in  the  public  re- 
cords, but  preferred  such  objection 
two  days  previous  to  the  day  of  the 
intended  .sale,  the  principal  Sndder 
Ameen  of  the  district  overruled  the 
same  without  instituting  a  summary 
investigation  into  the  tact  of  actual 
possession  alleged  by  the  objector. 
This,  on  appeal,  was  reversed  by  the 
Sudder  Dewanny  Adawlut,  under  the 
Circular  Order  of  the  10th  June  1842, 
and  the  principal  Sudder  Ameen  di- 
rected to  investigate  the  fact  of  pos- 
session. But  before  the  passing  of 
this  order  of  reversal,  the  sale  nad 
been  effected,  and  orders  subsequently 
solicited  by  the  principal  Sudder 
Ameen  as  to  whether  he  should  in- 
stitute the  inquiry,  previously  directed 
by  the  Court,  into  the  fact  of  posses- 
sion. He  was  told  in  reply,  that  the 
order  must  be  carried  out ;  and  if  the 
possession  of  the  objector  were  proved, 
that  the  sale  in  that  case  must  be  can- 
celled, and  the  purchase-money  re- 
turned to  the  auction  purchaser.     Ih. 


SALT. 


I.  Gbnerallt,  1. 
II.  Illicit  Salt  Works,  4. 


I.*  Generally. 

1.  Sec.  3.  ofR^.IX.  of  1806^  re- 

auires  the  immediate  production  to 
le  officer  of  search  of  the  Chalan 
covering  the  salt  laden  on  a  boat,  on 
pain  ofconfiscation ;  and  the  Court 
cannot  afford  relief.  Ram  ICishwar 
Kund  and  another  v.  Superintendant 
of  the  Western  Salt  Choku  23d 
Feb.  1831.  5  S.  D.  A.  Rep.  90.— 
Tumbull  &  Rattray. 

2.  Where  the  revenue  officers  ille- 
gally confiscated  salt,  the  owner  reco- 
vered, as  damages,  the  prime  cost, 
boat  hire,  and  expected  profits.    Ih. 

3.  Aj  the  Qumdshtuh  of  a  salt- 
agent,  had  illegally  and  without  sufE- 
cient  authority  attached  and  held 
possession  of  a  salt  Oolah  in  charge 
of  an  officer  B.  The  Sudder  De- 
wanny Adawlut  affirmed  the  award 
of  the  Zillah  Court  of  the  claim  for 
deficiency  proved  against  A  in  the 
first  instance,  and  ultimately  against 
JB  and  his  surety,  who  were  not  held 
discharged  by  the  tort  of  ^.  Ragku 
Nath  Bose  v.  The  Salt  Agent  of 
Chittagong.  10th  Dec.  1832.  5  S. 
D.  A.  Rep.  242.— Rattray. 


2.  Sale  of  a  decree, 
66.  A  decree  of  B  against  C  was 
held  to  be  assets  available  in  the  ex- 
ecution of  a  decree  o£A  passed  against 
B  and  others  jointly,  and  inay  be  sold 
by  auction.  The  sale  of  such  decree 
cannot  be  stayed  without  the  consent 
of  the  judgment  creditor,  unless  the 
adjudged  claim  be  paid.  Abhayadehi, 
Petitioner,  16th  June  1845.  2  Sev. 
Cas^,  191. — Reid. 


.^v\^\^v>^^^r^^^v%^w-v^  »*^^ 


^^  ^rsr^'W^^'W  ■wv^  v%^%*^»  s^t^ 


II.  Illicit  Salt  Works. 

4.  A  Zaminddr  does  not  relieve 
himself  from  liability  to  fine,  under 
Sec.  27.  of  Act  XXIX.  of  1838,  for 
the  erection  of  illicit  KhalarU  on  his 
estate,  by  giving  his  estate  in  farm. 
Arratoon  and  others^  Petitioners, 
6th  Oct.  1841.  S.  D.  A.  Sum.  Cases, 
19.— Reid. 

5.  The  order  of  tJie  Zillah  Judge, 
under  Sec.  27.  of  Act  XXIX.  of 
1838,  imposing  a  fine  on  a  landholder 
for  omitting  to  give  notice  of  the 
establishment  of  iUicit  salt  works  in  his 


»  Rescinded  by  Sec.  2.  of  Reg.  X.  of  1819. 
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estate,  cannot  be  contested  bj  a  re- 
golar  action.  Sreenath  Mullic^  Pe- 
tUianer.  2l8t  Nov.  1842.  S.  D.  A. 
Sum.  Cases,  41. — Reid.- 

6.  It  is  not  competent  to  a  Civil 
Court  to  reduce  the  penalty  prescribed, 
by  Sec.  27.  of  Act  XXIX.  of  1838, 
to  be  levied  from  lanclbolders  and 
others  for  omitting  to  ^ve  notice  of 
the  establishment  of  illicit  Khdlaris, 
on  their  lands.  Superintendant  of 
Salt  Chowkees  in  Zillah  Jessore,  Pe- 
titioner. 6th  Dec.  1842.  S.  D.  A. 
Sum.  Cases,  41. — Court  at  large. 

7.  The  penalty  prescribed  by  Sec. 
27.  of  Act  XXIX.  of  1898,  in  cases 
of  landholders  neglecting  to  give  in- 
formation of  the  establishment  of  illi- 
cit Khdlaris  on  their  estates,  is  per- 
sonal, and  cannot  be  levied  from  the 
heirs  of  the  negligent  party.  Super- 
intendant  of  Salt  Chowkees  ofJessore, 
PetUioner.  16th  May  1843.  S.  D. 
A.  Sum.  Cases,  49. — Reid. 

8.  If  only  one  or  some  of  the  shar- 
ers of  an  estate  have  been  prosecuted 
by  the  salt  officers,  under  Sec.  27.  of 
Act  XXIX.  of  1838,  for  neglecting 
to  give  information  of  illicit  salt  worlu 
on  their  estates,  the  Jud^e  should  not 
originate  any  charge  against  the  other 
sharers.  Each  sharer  prosecuted  by 
the  salt  officers  is  liable,  on  convic- 
tion, to  the  full  penalty  prescribed. 
Rajah  Rajnerain  Itay^  Petitioner. 
18th  July  1843.  S.  D.  A.  Sum. 
Cases,  52. — Court  at  large. 


SANNYASI. — See  Inheritance, 
190,  191. 


'  *«./S,X     «•    £\^<^a 


SAR-SHIK  AN.— See  Settlement, 

16. 


*J^^.y^m  \^-    >  i^  *»   *W«-^  / 


»    ^  A       VN^V^ 


SALVAGE.— See  Ship,  10. 


. '^w  v/^*vy\* 


SAMEDASTKHATT.— See 
Bond,  16, 17. 


X*  ^  ^X^^,/'^^'  ^  ^  .^  »J*^ 


SAN  GIRENIA  KHATT.— See 
Attachment,  25. 


S  AN  AD-I-MILKI Y  AT-I-ISTIM- 

RARI. — See  Settlement,  passim. 


SARAKAH-I-SOGRA.— See 
Criminal  Xaw,  81. 


S  ATAKH  ATT.  — SeeCoNTRACT,16. 


SATf. — See  Criminal  Law,  546 

et  seq. 


^  ^•.^t 


Vol.  I. 


SAYER. — See  Dues  and  Duties,  4. 


SCIRE  FACIAS. 

1.  Formerly  a  rule  to  shew  cause 
why  judgment  should  not  be  revived 
was  granted,  as  a  proper  and  conve- 
nient way  of  reviving  s  judgment, 
the  Charter  saying  nothing  about  a 
scire  facias,  and  it  being,  in  effect,  the 
same  thing.  Punchanund  Ohose  v. 
Kissen  mungul  and  others.  Hyde's 
Notes.  10th  March  1777.  Mor. 
259. 

2.  This  practice  appears,  however, 
to  have  soon  fallen  into  disuse ;  and 
in  1781,  on  the  death  of  both  plain- 
tiffs, afler  judgment  and  before  execu- 
tion, a  scire  facias  to  re|^ve  the  judg- 
ment was  granted  to  the  administra- 
trix of  the  survivor.  Anupe  and  an- 
other V.  Radahissen  Mitter  and  an- 
other.  Hyde's  Notes.  6th  July 
1781.    Sm.R.173.    Mor.  259,  note. 

3.  The  Court  subsequently  re- 
fused to  grant  a  scire  facias,  sug- 
gesting a  devastavit  against  execu- 
tors, on  the  ground  tnat  no  such 
mode  of  proceeding  was  mentioned 
in  the  Charter.  Cachatoor  Jsaac  v. 
AndiramMuUick  and  others.  Hyde's 

2P  ' 
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Notes.  25th  March  1783.  Mor.2d9, 
note. 

4.  In  an  action  on  a  scire  facias 
against  defendants  as  bail,  the  scire 
facias  must  aver  that  the  defendants 
are  subject  to  thejurisdiction  of  the 
Court,  the  plaintifi,  for  want  of  such 
averment,  not  being  permitted  to  so 
into  proof  of  jurisdiction.  RatrUO' 
chund  Ohose  ▼.  Nittanund  Sein  and 
another.  19th  July  1795.  Mor. 
141. 

6.  A  scire  facias  was  held  bad,  as 
not  being  brought  against  the  repre- 
sentatives of  that  defendant  alone  who 
survived  the  other  defendant  in  the 
action  in  which  the  judgment  was 
given ;  for  although  the  rights  of  the 
representatives  of  Hindus  are  to  be 
determined  according  to  the  Hindti 
laws,  as  well  as  who  are  the  repre- 
sentatives, yet  the  forms  of  pleadmg, 
when  those  representatives  are  ascer- 
tained, must  be  in  the  Supreme  Court, 
according  to  the  English  law.  Lloyd 
v.  Surropriah  DabeCf  Widow  and 
Representative  of  ^c,  and  Parbutty, 
Widow  and  Representative  of  4'c. 
22d  Oct.  1799.    Sm.  R.  174. 

6.  On  removal  of  an  assignee  after 
judgment,  and  before  execution,  a 
scire  facias  should  be  moved  for. 
M*Intyrer.Currie.  27th July  1837. 
1  Fulton,  70. 

7.  Scire  facias  was  granted  to  a 
new  assignee  after  judgment  on  affi- 
davit of  judgment  signed,  no  execution 
issued,  new  appointment,  and  defen- 
dant living.  Same  v.  Same,  28th 
Jan.  1837.     1  Fulton,  70. 

8.  A  rule  to  set  aside  an  order  for 
scire  facias ^  was  made  absolute,  all 
the  defendants  having  died,  and  judg- 
ment having  been  revived  against  the 
representatives  of  all  instead  of  the 
last  survivor  only.  Ramnarain  Moo- 
kerjee  v.  Nvhhochunder  Chatterjee, 
22d  March  1838.  Harwell's  Notes,  2. 


SEARCH  FOR  PROPERTY. 
See  Criminal  Law,  623,  624. 


/^J^'V  ^•V/^ 


SEARCH  WARRANT.— See  At- 

TACUMEMT,  31. 


f^^^^m^^^K^^it^^^^if^^^F^^f^ 


SECURITY, 


I.  Gbnerally,  1. 
II.  Security  for  Appearance,  6k 

III.  Malzamini,  8. 

IV.  In  Appeals. — See  Appeal,  30 

et  seq,  85,  86. 

V.  For  Costs. — See  Costs,  27  et 
seq, 

VI.  Surety. — See  Surety,  poMtm. 


I.  Generally. 

1.  The  Court  of  Sudder  Dewanny 
Adawlut  will  not  enforce  the  payment 
of  a  sum  of  money  promised  by  A  to 
Bf  if  the  security  tendered  by  the 
latter  for  the  former,  in  consideration 
of  which  the  promise  was  made,  had 
never  been  acted  upon,  even  though 
the  promise  was  absolute.  Rajah 
Jyperhash  Singh  v.  Baboo  Sahihsada 
Singh.  28th  Sept.  1820.  3  S.  D. 
A.  Kep.  51. — Goad. 

2.  The  alienation  of  moveable  pro- 
perty, contested  in  a  regular  suit, 
must  be  prohibited  until  sufficient  se- 
curity to  make  good  the  ultimate 
judgment  that  might  be  passed  on 
the  case  shall  have  been  given  by  the 
defendant.  Carr^  Tagore,  and  Co., 
Petitioners.  17th  May  1842.  1  Sev. 
Cases,  171. — Reid. 

3.  Objections  to  the  sufficiency,  or 
otherwise,  of  the  security  furnished 
by  the  defendant,  must  be  made  in 
the  Court  of  First  Instance.    lb. 

4.  On  the  institution  of  a  regular 
suit,  by  a  party  out  of  possession,  of  a 
disputed  right  of  succession  among 
several  claimants,  the  Lower  Court, 
under  Sec.  4.  of  Reg.  V.  of  1799, 
ought  to  take  good  and  sufficient  se- 
curity from  the  party  in  possession ; 
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and  in  de&ult  thereof  may  give  pos« 
session  to  the  claimant  out  of  posses- 
sion,  on  his  giving  the  required  secu- 
rity for  his  comphance  with  the  judg- 
ment that  may  be  passed  in  the  suit. 
Ooluknauth  May  Chowdhooi'ee^  Pe- 
titioner. 5th  June  1843.  2  Sev. 
Cases,  31. — Reid. 

5.  Held,  that  if  the  existence  of  the 
will  of  a  deceased  Hindu  be  disputed 
by  the  heirs^  the  case  must  be  consi- 
dered as  one  of  an  intestate,  and  se- 
curity demanded  from  the  defendants 
in  possession;  and  in  default  of  such 
security  being  given  by  them,  posses- 
sion may  be  given  to  the  plaintiff  who 
may  be  able  to  give  security.  In  the 
event  of  none  of  the  litigants  being 
able  to  give  the  security  required,  the 
estate  must  be  attached;  the  native 
Judge  first  to  decide  on  the  value  of 
the  property  claimed,  and  then  to  de- 
mand security  according  to  that 
amount.  JBaman  Das  Mookerjee  and 
others,  Petitioners,  3d  July  1845. 
2  Sev.  Cases,  IdS.^Tucker,  Reid,  & 
Barlow. 


^.^^^^>^^^^^^^^vwww^>v^»* 


II.  Secubitt  for  Appearance. 

6.  Security  for  the  discharge  of  a 
trust,  or  for  payment  of  a  debt,  given 
directly  to  the  employer,  or  creditor, 
is  no  bar  to  the  demand  of  security 
for  appearance  under  Sec.  4.  of  Reg. 
II.  of  1806.  Colder,  Petitioner. 
10th  Jan.  1843.  S.  D.  A.  Sum. 
Cases,  45. — Reid. 

7.  In  a  case  where  the  defendant 
had  pertinaciously  neglected  and  re- 
fused, after  bein?.  repeatedly  called 
upon,  to  give  ITazirzdmini  security, 
on  clear  proof  of  his  intention,  not 
only  to  abscond  and  withdraw  him- 
self from  the  jurisdiction  of  the  Court, 
but  of  his  actually  having  made  away 
with  property  in  his  possession  whilst 
the  suit  was  pending  against  him,  to 
evade  the  execution  of  the  eventual 
judgment;  the  Sudder  Dewanny 
Adawlut,  in  reversal  of  the  orders  of 
the  Principal  Sudder  Ameen  in  charge, 
who  had  placed  the  defendant  in  ttie 


illegal  charge  of  two  Piddahs,  await- 
ing the  return  of  the  Judge,  as  well 
as  those  of  the  Judge  who  had  sub- 
sequently withdrawn  the  Piddahs, 
and  called  upon  the  defendant  for 
Hdzirzdmini  security,  directed,  in 
accordance  with  previous  orders  is- 
sued on  the  18th  Feb.  1845  (from 
the  very  aggravated  nature  of  the 
case),  that  the  defendant  must  be  sent 
to  jail  direct  if  he  refused  to  give  the 
security  required  by  law.  Daud 
MuUic  Feridoon  Beglar  y.Arathoon 
Harapit  Arathoon.  1 1th  Aug.  1845. 
2  Sev.  Cases,  209.— Reid. 


'^t^^^^^^^^^^^^^n^^^lS^^^^^^^ 


III.  MalzahinI. 


8.  MaUdmini  security  given  un- 
der Sec.  3.  of  Reg.  V.  of  1799  by  the 
party  left  in  possession,  is  not  voided 
by  a  dismissal  of  the  plaint  in  the 
Court  of  Primanr  Jurisdiction,  but 
must  be  continuecl  until  the  final  de- 
cision of  the  suit  in  appeal.  Mahent 
Ramhrishn  Das  v.  Mahent  Balnio- 
hundh  Das  and  others.  5th  Sept. 
1839.  2  Sev.  Cases,  297.— Court  at 
large. 

9.  Failure  in  a  lessee  (after  a  for- 
mal written  notice  duly  served)  to 
furnish  fresh  security,  on  the  death  of 
his  MaUdmin,  annuls  the  lease  and 
engagement  contracted  between  the 
lessor  and  lessee.  Mirza  Moham- 
mad JTussun  and  anotfier  v.  Forbes. 
28th  May  1845.  Decis.  S.  D.  A. 
1845.  178.  2  Sev.  Cases,  273.— 
Court  at  large. 

10.  On  proof  of  tbe  intention  of 
the  defendant  to  dispon  of  property 
in  his  possession  whilst  the  suit 
against  him  is  pending,  the  Zillah 
Magistrate  is  authoriz^,  under  Sec. 
5.  of  Reg.  II.  of  1806,  to  call  upon 
such  defendant  for  MdJzdmini  secu- 
rity in  such  sum  as  may  appear  suffi- 
cient to  make  good  the  ultimate  judg- 
ment of  the  Court;  and  in  default  of 
such  security,  within  a  specified  time, 
to  cause  the  attachment  of  his  lands 
and  effects  to  the  amount  or  value  of 
the  cause  of  action.     Daud  Mullic 
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Feridoon  Beglar  v.  Arathoan  Sara- 
pit  Arathoon.  11th  Aug.  1845.  2 
Ser.  Cases,  209. — Reid. 

11.  Property  litigated  in  appeal  in 
the  Sadder  Dewanny  Adawiat  can- 
not form  the  subject  of  MdUdmini 
security,  in  a  suit  instituted  in  the 
Lower  Court,  under  the  provisions 
of  Sec.  6.  of  Reg.  II.  oflSOO.  Ara^ 
thoon  Sarapiet  ArathooUj  PetU 
turner.  9th  Feb.  1646.  2Sey.Ca8es, 
255.— Reid. 


V^  VN^V^.^-/- 


SEEA8UT.— See  Criminal  Law, 
275.  345.  d90.40a  505  a. 


>^<^.>v^/^^rf^«rf^  >s^ 'v<»/>^.'v 


SENTENCE.— See  CbiminalLaw, 
550  et  seq. 


SEQUESTRATION. 


I.  Nature  and  Operation  of,  1. 
II.  Discharge  of,  17. 
III.  Pracvigs  in,  28. 

I.  Nature  and  Operation  of. 

1.  A  writ  of  sequestration  under 
the  Charter  is  analagous  to  a  writ  of 
execution,  in  respect  of  the  extent  to 
which  a  Court  of  Equity  will  aid  its 
operation.  The  Sequestration  of  the 
Supreme  Court  on  the  plea  side,  un- 
der the  Charter,  seizes  the  debtor's 
eoods  when  fie  runs  away,  and  there- 
fore operates,  first  as  bail,  and  next, 
with  the  assistance  of  venditioni  ex- 
ponas, as  a  writ  of  execution.  It 
gives  the  Court,  through  its  Sheriff, 
the  power  of  holding  the  property  in 
abeyance  to  the  use  of  him  jus  ha- 
hentis.  A  sequestration  cannot  be 
held  to  be  a  mere  process  to  compel 
appearance.  It  was  intended  by  the 
Charter  as  subsidiary  to  the  execution 
upon  the  judgment :  for  it  is  given  to 
the  amount  of  the  debt  demanded. 


Nemychum  MuUick  v.  MackxHtosk 
and  another*  27th  March  1800.  Mor. 
317. 

2.  A  plaintiff  at  law,  having  sued 
out  sequestration  against  the  defen- 
dant for  non-appearance,  may,  before 
judgment,  file  a  bill  against  third 
parties  for  discovery  and  relief  in  re* 
spect  of  goods  of  the  defendant  which 
have  be^  fi^udulently  assigned  and 
removed  to  defeat  the  sequestration. 
lb. 

3.  Sequestration  may  issue  against 
the  property  of  one  who  has  been  re- 
turned to  England  more  than  two 
years,  if  the  cause  of  action  arose 
within  that  time;  and  though  the 
real  demand  be  more  than  Rs.  30,000, 
yet  the  plaintiff  may  limit  his  claim, 
and  sue  for  that  sum  only,  in  order 
to  save  the  jurisdiction  of  the  Court 
under  the  13th  Section  of  the  Char- 
ter. Chisholme  v.  Bruce.  31st  Oct 
1817.    East's  Notes.    Case  68. 

4.  Where  one  of  several  defendants 
died  after  a  writ  of  sequestration  had 
issued  against  his  effects  to  enforoe 
appearance,  and  before  notice  by  the 
Sneriff,  the  sequestration  was  held  to 
be  inoperative.  JRamohun  Paul  v. 
Carrapiet  Sarkies  and  others.  17th 
June  1819.  East's  Notes.  Case 
100. 

6.  Sequestration  binds  property  so 
that  it  cannot  be  seized  under  a  sv^b- 
sequent ^fien  facias  at  the  suit  of  an- 
other creditor.  JRustomjee  ConHis}ee 
V.  JDodsworth  and  another.  3d  Term 
1821.  Sm.R.211.  CI.  R.  1834. 20. 
Mor.  322. 

6.  The  same  was  subsequently 
held,  and  the  plaintiffs  obtained  the 
benefit  of  their  sequestration  in  pre- 
ference to  a  judgment  creditor  who 
had  issued  execution  subsequent  to 
the  sequestration.  Cruttenden  v. 
Dodsworth.  Sm.R.211.  Mor. 322. 

7.  Money  declared  by  a  decree  to 
belong  to  a  suitor  in  equity,  and  in 
the  hands  of  the  Accountant-Gene- 
ral,  may  be  seized  by  the  Sheriff  in 
execution  as  a  debt  due  to  the  defen- 
dant, the  party  whose  money  was  in 
the  Accountant-General's  hands  being 
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defendant  at  law.  Rogonauth  Chund 
T.  Bishonauth  Ghose.  19th  May 
1824.    CI.  R.  1829. 152. 

8.  Per  Grey,  C.  J.  When  a  party 
is  in  contempt,  a  writ  of  sequestration 
of  his  lands  in  the  Mofussil  may  be 
issued,  and  the  Sheriff  will  take  pos- 
session of  the  rents  and  profits,  and 
appoint  European  receivers,  who  take 
possession  through  their  sircars  and 
servants.  Doe  &m*  Bampton  v.  Pe- 
tumber  Mullick.  29th  Oct.  1830. 
Bignell,  40. 

9.  The  writ  of  sequestration  under 
the  Charter  (CI.  XV.)  is  peculiar  to 
the  Supreme  Court.  Doe  dem. 
O'Hanlon  and  another  v.  Nicholas 
PaUologus.  21st  March  1839.  Mor. 
323. 

10.  And  it  is  not  merely  a  writ  of 
mesne  process,  but  a  writ  of  mixed 
exigency — of  mesne  process  to  compel 
appearance,  and  of  execution  to  sa- 
tisfy the  judgment ;  but  it  is  not  car 
pable  of  bein^  completed  as  an  exe- 
cution, Le.  ofbeing  an  execution  exe- 
cuted without  a  further  act  of  the 
Court.    lb. 

11.  The  insolvency  of  the  defen- 
dant, and  assignment  under  the  In- 
solvent Act,  after  the  sequestration, 
and  before  judgment,  does  not  pre- 
vent a  writ  of  venditioni  exponas  be- 
ing sued  out  under  the  judgment,  nor 
anect  the  title  of  a  purchaser  with  full 
notice  of  the  Sheriff's  sale.    lb. 

12.  An  order  was  made  for  the 
Sheriff  to  sell  the  property  seized  by 
him  under  the  writ  of  sequestration, 
and  to  pay  the  money  due  under  the 
decretal  orders  to  the  complainant,  as 
also  the  complainant's  costs  in  suing 
out  the  writ  of  execution,  the  process  of 
contempt,  and  its  application.  Rajah 
Burrodacaunt  Roy  v.  Bisnosoondery 
Dabee.  Jan.  1837.  1  Fulton,  215, 
note. 

13.  A  writ  of  sequestration  does 
not  justify  the  removal  of  property. 
Doorgadoss  Mooherjee  v.  Sreemutty 
Bindobossanee  JDossee.  30th  Oct 
1839.    1  Fulton,  370. 

14.  An  action  need  not  be  discon- 
tinued on  the  insolvency  of  a  defen- 


dant, if  a  writ  of  sequestration  have 
been  sued  out:  in  such  case  the 
judgment  does  not  affect  the  insol- 
vent, but  only  the  sequestered  pro- 
perty. Church  V.  Oboychum  Moo- 
herjee and  others.  11th  Feb.  1843. 
1  Fulton,  142. 

15.  Sequestered  goods  were  ordered 
to  stand  as*  security  after  the  defen- 
dant hadr  come  in  and  entered  an 
appearance  befor^  the  third  procla- 
mation. If  a  summons  have  issued 
before  the  writ  of  sequestration,  the 
Court  has  no  power  to  take  bail. 
Jewahirloll  v.  Bhoyrubnauth  Ainstie 
and  Oonuspersaud.  10th  July  1843. 
1  Fulton,  211. 

16.  Semble,  Real  property  under 
sequestration  in  equity  may  be  or- 
dered  to  be  sold.  Bwarhanath  To- 
gore  v.  Sibchunder  Roy.  12th  May 
1843.  1  Fulton,  215,  note.  Bysach 
V.  Bysach.  31st  July  1843.  1  Ful- 
ton, 215. 


^SAA^KAA^^^tAMA^iA^rftr 


II.  Discharge  of. 

17.  The  writ  of  sequestration  to 
compel  appearance,  where  plaintiff  is 
nonsuited  at  the  trial  of  the  case  ex 
parte,  may  be  discharged  by  an  order 
on  the  Sheriff  in  open  Court,  which 
should  be  entered  by  the  Prothono- 
tanr,  and  taken  notice  of  by  the  She- 
riff. Birdy  Khan  v.  Cfunga  Ram 
Paul  Hyde's  Notes.  26th  Nov. 
1778.     Mor.  316. 

18.  A  defendant  being  in  cus- 
tody of  the  Sheriff  at  the  suit  of  the 
plaintiff,  but  in  another  suit,  such  will 
be  held  no  ground  ^r  discharging 
the  writ  of  sequestration.  Mohun 
Holdar  v.  Fenmich.  Chamb.  Notes. 
28th  Oct.  1789.  Sm.  R.211.  Mor. 
316. 

19.  A  motion  to  discharge  seaues- 
tration  on  bail-piece  bemg  nled, 
should  be  on  the  payment  of  costs  of 
the  sequestration.  Morstey  v.  Cotton. 
Chamb.  Notes.  29th  Oct.  1791, 
Sm.  R.  211.    Mor.  316. 

20.  Where  the  same  ^oods  had 
been  sequestered  in  two  different  ac- 
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tionsy  the  same  partj  having  been 
plaintiff  in  both,  and  it  was  moved 
to  discharge  the  sequestration  on  bail 
being  perfected  in  one  action ;  it  was 
held  that  the  rule  should  be  drawn 
up  for  the  release  of  the  goods  as  to 
that  action  only.     Ih, 

21.  A  defendant,  after  sequestra^ 
tion,  surrendering  himsetf  voluntarily 
to  the  custody  of  the  Sheriff,  the 
Court  holding  the  ^rrender  illegal, 
will  order  him  to  be  released,  and  re- 
fuse to  discharge  the  writ  of  seques- 
tration^ and  release  the  sequestered 
goods.  Phillips  v.  Griffith  Jones. 
Chamb.  Notes.  11th  Feb.  1796. 
Sm.  R.  212.  Mor.  317.  Rorhe  v. 
DayreU.  Chamb.  Notes.  4th  Term 
1795.    8m.  R.  212. 

22.  An  application  to  restrain  pro- 
ceedings under  sequestration  should 
be  made  on  the  Common  Law  side  of 
the  Court,  and  not  the  Equity  side. 
Campbell  v.  Kinloch.  6th  March 
1809.    CI.  R.  1829. 150. 

23.  Where  three  proclamations  had 
been  made,  it  was  held  that,  notwith- 
standing such  proclamations,  the  pro- 
perty sequestered  should  be  released 
upon  the  defendant's  appearance  and 
putting  in,  that  is,  perfecting  bail,  the 
defendant  paying  all  the  costs  incur- 
red in  the  course  of  the  ex-parte  pro- 
ceeding. Bungseedhur  Pyne  v.  Chin- 
tamoney  Pyne.  6th  Nov.  1821.  CI. 
R.  1829. 161. 

24.  Amendment  of  the  plaint  dis- 
charges sequestration  and  all  process 
to  compel  appearance.  Bhuggohut- 
tychum  Mitter  v.  Soohtdchunder 
Nundy,  Ist  Term  1828.  CI.  Ad. 
R.  1829.  47.     Mor.  277. 

26.  A  sequestration  after  summons 
will  be  set  aside  on  the  terms  of  per- 
fecting bail,  and  payment  of  costs  of 
sequestration  and  motion.  Oolam 
Mahomed  Khan  v.  Beehee  Nujjoo. 
23d  Jan.  1829.  CI.  R.  1834.  23. 
Sm.  R.  212.    Mor.  322. 

26.  Where  the  sequestration  has 
issued  after  summons,  and  the  defen- 
dant applies  to  have  it  discharged  on 
entering  appearance,  the  plaintiff  is 
entitled  to  bail,  or  that  the  sequestra- 


tion may  stand  as  a  security.  Tarra^ 
chun  Chatterjee  v.  Rammohun  Ban- 
neijee.  9th  Nov.  1829.  CI.  R. 
1834.  23.  Sm.  R.  212.  Mor.  323, 
note. 

27.  It  was  held  that  the  motion 
for  setting  aside  sequestration  could 
not  be  made  on  perfecting  bail,  but 
that  the  bail  must  be  already  justi- 
fied.^ Chandermoney  Dabee  v.  Mudr 
doosooden  SandM.  16th  Jan.  1832. 
CI.  R.  1834. 23.  Sm.  R.213.  Mor. 
323,  note. 


III.  Practice  ik. 

28.  The  attorney  for  the  defendant 
had  applied  to*  the  Prothonotary  for 
an  office  copy  of  the  affidavit  on  which 
sequestration  had  issued  for  want  of 
appearance,  in  order  to  apply  to  the 
Court  to  set  it  aside  for  irregularity, 
and  this  without  entering  an  appear- 
ance or  putting  in  bail  pursuant  to 
the  23d  Plea  Rule.*  The  Prothono- 
tary  refused  to  give  him  an  office 
copy,  and  the  Court  refused  to  com- 
pel him^  putting  the  defendant  to 
comply  with  the  terms  of  his  rule. 
Seeroo  MuU  v.  Moonshee  Janokee 
Doss.  7th  March  1833.  Clarke's 
Notes,  110. 

29.  The  Court  stated  that  it  would 
be  a  contempt  if  the  Sheriff  entered 
a  Zandnah  to  execute  a  sequestra- 
tion, not  having  any  Judge's  order, 
even  at  a  time  when  the  females  were 
not  in  the  Zandnah^  but  had  gone  to 
visit  at  another  house.  Doorgadoss 
Mookerjee  v.  Sreemutty  Bindohassor 
nee  Bosses.  30th  Oct  1839.  Clarke's 
Notes,  128.     1  Fulton,  370. 


SETTLEMENT. 


I.  Of  Lands. 

1.  In  the  Bengal  Presideneyy  1. 

2.  IntheMadrasPresidencyyll* 


*  But  the  practice  has  been  more  freqaeni 
to  set  it  aside  on  terms.    Sm.  B.  213. 
>  See2Sm.&By  101.B.19. 
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II.  Marbiaoe  Sbttlbment. — See 
Husband  and  Wife^  39,  40. 


I.  Of  Lands. 

1.  In  the  Bengal  Presidency. 

1.  In  a  suit  brought  hj  A^  the  Zo- 
tninddr  of  Khurukpore,  to  recover 
2kim%nd&ri  Itusum  firom  a  dependent 
estate,  to  which  B  pleaded  a  settle- 
ment direct  with  Goveniment,  it  ap- 
pearing  that  the  settlement  with  JB 
was  made  exclusiTe  of  the  Miisum 
claimed  by  A,  judgment  was  given 
for  A,  and  the  appeal  dismissed  with 
costs.  Roopnurayun  Deo  v.  Rajah 
Qadir.  1809.  1  S.'  D.  A.  Rep. 
^1. — Harington  &  Fombelle. 

2.  Where  a  claim  to  a  Zaminddriym 
the  district  ofBareilly,  was  admitted  on 
proof  of  right ;  it  was  held,  that  as  the 
claimant  had  not  preferred  his  claim 
against  the  present  possessor  within 
three  years,  being  the  period  for  which 
the  first  engagement  was  entered  into, 
he  was  entitled  (in  conformity  with 
the  provisions  contained  in  Ch  3.  of 
Sec.  53.  of  Reg.  XXVII.  of  1803)  to 
regain  possession  until  the  expiration 
often  years  from  the  date  of  the  first 
lease.  Nawah  Moohummud  Kera- 
mut  Oollah  Khan  v.  Desraj,  8th 
Sept.  1812.  2  S.  D.  A.  Rep.  37.— 
Fombelle  &  Stuart. 

3.  At  the  formation  of  a  triennial 
settlement  for  the  conquered  pro- 
vinces, in  1210,  F.  S.,  A  stood  for- 
ward as  proprietor  of  an  estate,  and 
entering  into  engagements  with  Oo- 
vemment,  held  possession  for  that  pe- 
riod. jB,  the  real  proprietor,  then  ap- 
peared, and  sued  to  recover  the  profits 
received  by  A,  alleging  that  A  acted 
on  her  behalf  in  midcing  engagements 
for  the  lands,  and  under  agreement 
to  leave  Bin  possession  of  her  proprie- 
tary rights  and  profits,  but  had  irau- 
duiently  applied  them  to  his  own  use ; 
but  no  written  or  other  specific  en. 
gagement  between  the  parties  being 
adduced  hy  By  her  claim  was  dis- 
missed.    Manee  Bhudorun  v.  He- 


munchul  Singh.  15th  May  1813. 
2  S.  D.  A.  Rep.  69.— H.  Colebrooke 
&  Fombelle. 

4.  A  claim  to  possession  of  a  firac- 
tional  portion  of  an  undivided  estate, 
on  the  ground  of  a  private  deed  of 
partition  and  a  distinct  settlement 
with  the  sharers  for  the  public  assess- 
ment, was  rejected,  as  no  actual  par- 
tition of  the  lands  had  taken  place  in 
the  mode  prescribed  by  the  Regula- 
tions. The  Collector  ofTipperah  v. 
Oholam  Nubee  Chomdry.  24th  Dec. 
1813.  2  S.  D.  A.  Rep.  103.— Fom- 
belle &  Rees. 

5.  The  Civil  Courts  are  not  autho- 
rized to  interfere  with  the  revenue 
officers,  or  pass  orders  in  a  summary 
manner  in  matters  relating  to  the  set^ 
tlement  of  estates.  The  Collector  of 
Benares  v.  Sheo  Nurayn  Sing  and 
another.  25th  Sept.  1818.  2  S.  D. 
A.  Rep.  278.— Fendall  &  Rees. 

6.  A  claim  to  set  aside  a  settlement 
made  by  the  Collector  with  the  sanc- 
tion of  the  Board  of  Revenue  was  re- 
jected, it  appearing  that  the  claimant's 
ancestor  hsid  been  in  possession  as 
farmer  only,  and  the  claim  not  having 
been  advanced  until  eight  years  after 
the  conclusion  of  that  settlement. 
Qumur  Oodeen  v.  Mudar  Buhsh* 
12th  March  1823.  3  S.  D.  A.  Rep. 
216.^Dorin  &  C.  Smith. 

7.  A  settlement  having  been  made 
with  one  individual  as  proprietor ;  it 
was  held  that,  under  CI.  8.  of  Sec.  53. 
of  Reg.  XXVII.  of  1803,  a  Collector 
is  not  competent  to  substitute  another 
individual  without  a  judicial  decree.^ 
Murdun  Sing  and  othen  v.  Rnghoo^ 
nath  Pathuh.  19th  July  1823.  3 
S.  D.  A.  Rep.  239.— C.  Smith  & 
Martin. 

8.  On  a  suit  by  the  respondent  to 
be  exempted  firom  the  demand  of  in- 
creased assessment,  his  claim  was 
disallowed,  on  proof  that  the  former 
Collector  had  erroneously  granted  a 
Zaminddri  Potta,  deducting  an   al- 


'  The  provision  on  which  this  decision 
was  grounded  has  been  re-enacted  by  Sec. 
13.  of  Beg.  VII.  of  1822. 
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lowance  for  Dekyak  and  Bhurayy 
-which  is  the  right  of  the  Tahsilddr 
alone,  and  had  been  resumed  on  set^ 
tlement  with  the  proprietors.  But 
the  decree  providing  that  no  farther 
increase  should  be  demanded,  a  re* 
view  was  granted,  on  the  application 
of  the  Collector ;  and  it  was  finally 
decreed  that  the  respondent  should 
not  be  exempted  from  increased  de- 
mand, but  that,  if  dissatisfied  there- 
with, he  might  apply  for  a  new  settle- 
ment. The  Collector  of  Benare$  v. 
Bahoo  Ulruk  Sing.  26'th  June  1824. 
3  8.  D.  A.  Rep.  381.  —  J.  Shake- 
spear  k  Martin. 

9.  Where  a  person  claimed  to  hold 
an  estate  as  hereditary  Zaminddrf  in 
opposition  to  the  person  with  whom 
the  settlement  had  been  made  by  Go- 
vernment, the  claim  was  adjudged 
under  the  circumstances,  permission, 
however,  being  given  to  tne  opposite 
party  to  sue  for  the  recovery  of  the 
estate  under  an  alleged  deed  of  gift. 
Ali  Buksh  Khan  and  another  v.  Kus- 
tooree  Sing  and  others,  19th  Feb. 
1826.  4  S.  D.  A.  Rep.  24.— Ha- 
rington  &  Martin. 

10.  It  was  held  that  a  suit  will  not 
lie  against  a  Mdlih  or  MdHh-Muhad- 
dam  with  whom  the  decennial  settle- 
ment was  concluded  in  Bhagulpoor, 
for  Ckakldddri,  or  Chaudhari  rights 
and  fees.  Munsumath  Cliowdhry 
and  others  v.  Bhonsany  Chum  and 
others.  20th  Feb.  1826.  4  8.  D.  A. 
Rep.  126. — Leycester  &  Dorin. 

11.  It  was  held  that  since  the  per- 
petual settlement  a  claim  for  Mukad- 
daml  Chaudhari  and  Cfiakldddri  dues 
will  not  lie  against  a  Zaminddr.  Ku- 
lian  Chowdhree  v.  Raja  Ikbal  Ali. 
19th  Feb.  1827.  4  S.  D.  A.  Rep. 
215. — Leycester&  Dorin. 

12.  At  the  decennial  settlement,  A^ 
as  fanner,  contracted  for  the  revenue 
then  fixed  on  a  village,  of  which  B 
was  recorded  as  owner.  A's  repre- 
sentatives effected  the  record  of  their 
names  as  owners,  and  the  suppression 
of  B*s  name.  Partly  on  a  judgment 
passed  in  a  litigation  between  them- 
selves, in  which  the  ownership  was 


claimed,  B*a  heirs  succeeded,  on  spe- 
cial appeal  to  the  Sudder  Dewannv 
Adawmt,  in  their  action  to  establish 
their  right  to  settle  for  the  revenue  as 
owners ;  but  before  their  case  had  been 
judicially  set  at  rest  the  village  was 
sold  for  arrears  of  revenue  due  by  A's 
representatives  as  owners.  On  a  suit 
of  jB's  heirs,  the  sale  was  s^  aside,  and 
their  right  to  settle  for  the  revenue 
adjudged,  it  being  ruled  that  the  on- 
girial  relation  of  A  to  Govemment  as 
farmer  was  really  that  held  by  his  re- 
presentatives, notwithstanding  the  ir^ 
regular  record  of  their  names  as 
owners.  Collector  of  2^iUah  Tirhut 
V.  JDhiraj  Pdnde  and  others.  24th 
Feb.  1831.  5  S.  D.  A.  Rep.  92.— 
TumbuU  &  Rattray. 

13.  Two  brothers,  at  the  settlement 
of  1197,  F.  S.,  contracted  for  a  village 
in  the  province  of  Benares,  under  the 
title  of  Mustdjirs,  At  the  end  of 
twenty-eight  years  the  Collector  re- 
sumed and  re-assessed.  The  suit  of 
the  heirs  against  the  Govemment  to 
recover  the  village  as  ZaminddrSj  and 
hold  it  at  the  original  Jama^  was  dis- 
missed,  notwithstanding  long  heredi- 
tary possession,  and  acts  of  proprietary 
dominion  by  them  and  their  ancestor. 
Oovemment  v.  Dindayal  Misr  and 
another.  23d  March  1831.  5  S.  D. 
A.  Rep.  99. — Ross  &  Scaly. 

14.  At  the  decennial  setdement 
several  Zaminddrs  contracted,  in  the 
same  engagement,  for  distinct  villages 
on  whidi  parts  of  the  gross  Jama 
were  assessed  :  it  was  held  that  each 
parcel  was  a  Huziri  MahdiL  Bup 
Chand  Sahu  and  another  v.  Jivan 
Lai  Ray  and  others.  31st  Jan.  1832. 
5  S.  D.  A.  Rep.  168.— Rattray. 

16.  At  the  decoinial  settlement,  A 
contracted  for  the  revenue  of  a  com- 
ponent part  of  his  estate  in  distinct 
quotas,  but  subsequently,  in  1806, 
under  a  general  requisition  issued 
under  the  authority  of  Govemment, 
signed  a  consolidated  engagement.  It 
was  nevertheless  held  that  each  com- 
ponent part  constituted  a  Suzuri  Ma- 
hall.  Maha  Raja  Mitr  Jit  Singh 
and  another  v.  Babu  Kalahal  Singh 
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and  others.^  24th  April  1832.  5  S. 
D.  A.  Rep.  192-  — Sealy  &  H. 
Shakespear. 

16.  Where  the  plaintiffs  sued  to 
set  aside  engagements  entered  into  by 
the  Collector  with  the  heirs  of  the 
grantee  of  a  resumed  Jjdkhirdj  te- 
nure,  designated  Sarshikan,  and  to 
have  the  engagements  made  with 
themselves  as  Mdliks,  in  virtue  of 
their  proprietary  right,  their  claim  was 
dismissed,  it  appearing  to  the  Court 
that  the  settlement  had  been  rightly 
made  with  the  heirs  of  the  CTantee, 
according  to  Sec.  8.  of  Reg.  XlX.  of 
1793.<  Sheikh  Akbur  Alee  and 
another  v..  Surrubjeet  Sing  and  others, 
25th  May  1836.  6  8.  D.  A.  Rep.  68, 
— Barwell  &  Hockwell. 


the  will  of  the  ruling  power.  Anon^ 
Case  11  of  1816.  1  Mad.  Dec.  141. 
— Scott  &  Oreenway.  Cauminany 
Bung ar 00  Coomara  Ankapa  Naidoo 
V.  Coomara  Mootarauze.  Case  14  of 
1817.  1  Mad.  Dec.  172.— Scott, 
Oreenway,  &  Thackeray. 

20.  Land  which  is  not  included  in 
the  accounts  of  the  Circuit  Committee, 
upon  which  the  permanent  settlement 
of  the  Northern  Circars  is  made,  is 
not  included  in  that  assessment.  Ra- 
ja Vencata  Niladry  Rom  v.  Vutcha^ 
voy  Vencatajmtty  Raz.  27th  June 
1834.    3  Knapp,  23. 

21.  Property  granted  by  a  Sanad-i- 
MUkiyat-uIstimrdri  must  be  re- 
garded as  self-acquired  and  not  an- 
cestral.  Anon.  17th  April  1837. 
Campb.  Reg.  83,  note. 


II.  In  the  Madras  Presidency. 

17.  All  usages  existing  prior  to  and 
at  the  time  of  the  permanent  settle- 
ment,  if  not  specially  abrogated  by 
the  Regulations,  must  be  held  to  be 
confirmed  by  the  settlement.     Za^ 

minddr  of  Devee  v.  .     Case 

18  of  1812.     1  Mad.  Dec.  70.— 
Scott,  Greenway,  &  Stratton. 

18.  The  Sanad-i-Milkiyat-i'Istim" 
rdri  granted  to  a  Zaminddr  does 
not  annihilate  the  claim  of  a  depen- 
dant Taloohddr  on  the  Zaminddri. 
Rajah  Vasseredy  Vencatadry  Naidoo 
V.  Muctula  Vasseredy  Vencatadry 
Naidoo.  Case  9 » of  1813.  1  Mad. 
Dec.  74. — Scott,  Greenway,  &  Strat- 
ton. 

19.  Where  there  is  no  Sanad-i 
Milkiyat'i'Istimrdri  issued  for  a  Za- 
mindarif  under  the  provisions  of  Sec. 
3.  of  Reg.  XXV.  of  1802,  such  Za- 
minddri  is  not  hereditary  property, 
and  the  succession  to  it  depends  upon 

*  The  deciflion  in  this  case  was  appealed 
against,  and  partly  confirmed  and  amended 
by  the  Judicial  Committee.    See  Sale,  20. 

<  The  resumption  of  the  estate  took  place 
previous  to  the  enactment  of  Beg.  XIII.  of 
1825. 

'  This  case  is  again  inserted  in  1  Mad. 
Pec.  90.  as  No.  10  of  1814,  and  as  having 
been  decided  by  the  same  Judges. 


SHEOWUTTUR.— See  Land  Te- 

VUBBS,  22. 


SHERIFF. 


I.  Gbneballt,  1. 

II.  Bill  of  Sale  of. — See  Bill,  2. 

III.  Writs  of   Execution.  —  See 
Execution,  passim. 

IV.  Sequestration. — See  Seques. 
TRATioN,  passim. 

I.  Generally. 

1.  If  theSherifftake  the  body  in  exe- 
cution he  is  entitled  to  his  poundage, 
though  the  plaintiff  in  the  action  has 
not  been  otherwise  satisfied  his  debt, 
and  though  the  taking  was  by  a  special 
bailiff,  named  by  the  plaintiff.  Miller 
Y.Abbott.  27th  Sept.  1806.  lStr.211. 

2.  If  the  Sheriff  do  not  deliver 
possession  under  a  bill  of  sale,  he  is 
liable  to  refund  the  purchase-xnoney 
in  an  action  for  money  had  and  re- 
ceived. Semble,  If  interest  had  been 
made  it  would  be  recoverable  in  this 
form  of  action.  Teagapah  Chitty  v. 
Miller.    4th  Feb.  1807.    lStr.223. 
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3.  The  Sheriff  being  a  party  to  a 
suit,  the  Jien.  facias  was  directed  to 
the  Under  Sheriff;  and  it  was  held 
that  the  Coroner  could  not  insist  on 
the  writ  being  directed  to  him. 
3PClintock  V.  De  Bast.  CI.  R. 
1829.  44. 

4.  The  Sheriff  should  apply  for  re- 
lief under  Sec.  6.  of  th^  Interpleader 
Act  YIII.  of  1841,  and  •not  under 
Sec.  1.  The  Court  will  not  inter- 
fere to  relieve  him  ^here  the  difficulty 
he  may  be  in  is  the  consequence  of 
his  own  act.  Hurrisckunder  JBose  v. 
Anderson.  March  1842.  1  Fulton,  77. 

5.  The  Sheriff  is  only  entitled  to 
poundage  on  the  amount  of  the  real 
debt,  no  matter  how  many  writs  are 
sued  out,  or  against  how  many  defen- 
dents,  nor  is  he  entitled  to  look  to  the 
attorney  of  the  execution  creditor 
for  poundage.  Vaughan  y.  Rajkis' 
sore  Chowary.  July  1842.  1  Ful- 
ton, 24. 

6.  Semble,The  rule  of  Court  which 
came  into  operation  on  the  15th  June 
1842,  directing  writs  partly  executed 
to  be  transferred  by  the  outgoing  to 
the  incoming  Sheriff,  has  no  reference 
to  writs  which  have  been  partly  exe- 
cuted, and  are  directed  to  a  former 
Sheriff,  and  which  may  still  be  out- 
standing.^  Lokenauth  MuUick  v. 
Sebiickram  Roy.  3d  Nov.  1842. 
1  Fulton,  109. 


SHERIFFS   OFFICER. 


the  apartments  untenanted.  Doorgor 
doss  Mooherjee  v.  Sreemutty  3indo- 
bassanee  Dossee.  30th  Oct.  1839.  1 
Fulton,  370. 

2.  A  Sheriff's  officer,  in  execution 
of  a  bailable  writ,  peaceably  obtained 
entrance  by  the  outer  door,  but  before 
he  could  make  an  actual  arrest  was 
forcibly  expelled  from  the  house,  and 
the  outer  door  fastened  against  him. 
The  officer  obtained  assistance,  broke 
open  the  outer  door,  and  made  the  ar- 
rest. Held,  that  the  officer  was  justi- 
fied in  so  doing,  and  also  that  de- 
mand of  re-entiy,  under  such  circum- 
stances, was  not  requisite  to  justify  his 
breaking  open  the  outer  door.  Aga 
Kurhoolie  Mahomed  and  others  v. 
The  Queen.  17th  June  1843.  3 
Moore  Ind.  App.  164. 


SHETI  WAT  AN.— See  Dubs  and 

DUTIBS,  20. 


SHEWAIT.— See  Rblioious  Ew- 
nowMBNT,  9, 10. 16  a. 


SHEWUTTER.  —  See    Land  Te- 


nures, 22. 


SHIBEH-I-UMD.— See  Criminal 
Law,  387,  note.  399. 


^^**'*^^  wX^h/x*  s^^^^  ■^■^.— .^^ 


I.  Generally,  1. 

II.  Action  against.  —  See  False 
Imprisonment,  3. 


I.  Generally. 

1.  A  Sheriff's  officer  should  not 
enter  a  Zandnah  without  an  order  of 
the  Court,  on  the  chance  of  finding 


*  This  Rule  repealed  the  31st  General 
Rule  (2  Sm.  &  Ry.  10.) :  it  is  set  out  in  1 
JFulton,  3. 


SHIKAST-PIWAST. 
River,  3,  note. 


—  See 


SHIP. 


I.  In  the  Supreme  Courts. 

1.  Ownership,  1. 

2.  Sale  of  Shipsy  2. 

3.  Masters  and  Comfnanders,  5. 

4.  Freight,  8. 

5.  Salvage,  10. 
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6.  PUoU,  11. 

7.  PortSy  12. 

8.  Prize.  —  See  Juribdiction, 

210  et  geq, 

9.  Ship-broker, — SeeAoBVT,  16. 

II.  In  the  Courts  of  the  Honour- 
able Company.    • 

1.  Freight,  13, 

2.  Mastersand Commanderij\6. 

3.  Insurance  of  Ships. — See  In- 

surance^ la  et seq. 


.yS/^^k^WV^^t^A^^a^'V/N^^S^ 


I.  In  the  Supreme  Courts. 
1.  Onmership. 

1.  A  statement  of  the  ownership 
of  a  ship  in  an  indictment  is  surplus- 

SrCf  wnere  the  jarisdiction  oi  the 
ourt  is  otherwise  proved,  and  need 
not  be  proved  as  stated.  Anon»  10th 
Dec.  1813.    East's  Notes.    Case  2. 


2.  Sale  of  Ships. 

2.  It  was  held  that  die  sale  of  a 
ship  could  be  decreed  upon  a  hypo- 
thecation bond.  Framjee  Cotoanjee  v. 
The  ship  "  Shaw  Allum."  16th  Jan. 
1819.    East's  Notes.    Case  93. 

3.  And  the  like  decree  was  made 
for  the  satisfaction  of  mariners'  wages. 
Dickens  Y.The  ship  ''Elizabeth."  10th 
Dec.  1819.  East's  Notes.  Case  94, 
note. 

4.  The  sale  of  a  ship  was  decreed 
on  the  Admiralty  side  to  satisfy  the 
mariners'  wages,  no  person  appearing 
on  proclamation,  and  on  reaiding  the 
affidavits  of  the  promovents  on  which 
the  process  issued.  De  Oarcia  and 
others  v.  The  brig  ''Minerva."  18th 
July  1820.     East's  Notes.    Case  94. 


where  a  ship,  by  the  violence  of  the 
flood,  in  the  beginning  of  July,  broke 
from  her  moorings  at  two  anchors 
and  drove  against  another  ship,  which 
she  damaged,  the  master  was  held 
liable  for  the  damage,  though  he 
might  not  have  been  on  board  at  the 
time  and  was  a  stranger  to  the  port, 
of  the  usages  of  which  he  was  bound 
to  inform  himself ;  but,  in  ^t,  he  had 
received  previous  warning  of  the  dan- 
ger, and  had  said  lie  would  provide 
against  it.^  Hunter  v.  Harris.  11th 
Nov.  1 817.    East's  Notes.    Case  72. 

6.  Where  a  quantity  of  Sycee  silver, 
shipped  in  boxes,  was  stolen  by 
pirates  from  a  ship  whilst  lying  in  the 
Canton  river,  and  it  was  admitted 
that  neither  the  captain  nor  the  crew 
of  the  ship  had  been  guilty  of  negli- 
gence, the  captain  was  held  not  to  be 
Kable  for  the  loss  on  the  construction 
of  the  new  bill  of  lading.*  Magniac 
and  another  v.  Brown.  16th  Aug. 
1818.    East's  Notes.    Case  84. 

7.  But  Semble,  It  seems  he  would 
have  been  liable  if  the  loss  had  been 
imputable  to  the  want  of  due  protec- 
tion and  care  of  himself  or  his  crew. 
lb. 


3.  Masters  and  Commanders. 

6.  By  the  us&ge  of  the  port  of  Cal- 
cutta, ships  lying  at  moorings  with 
two  anchors  are  required  to  nave  a 
third  anchor  and  cable,  ready  bent, 
on  deck,  in  case  of  necessity  during 
the  rainy  season,  when  the  floods  in 
the  river  are  violent  and  dangerous : 
and  for  want  of  such    precaution. 


4.  Freight. 

8.  An  embargo  laid  upon  a  ship 
let  to  a  party  at  a  stipulated  freight, 
does  not  discharge  the  lessee  from 
freight  during  the  continuance  of  such 
embargo  without  a  stipulation  for  the 
purpose.  Abbott  and  another  v.  De- 
fries  and  others.  2d  April  1810.  2 
Str.  104. 

9.  A  freighter  was  held  to  be  en- 
titled to  receive  back  advances  made 
to   the  master  of  a  ship  which  was 


^  This  ship  was  DOt  lying  at  the  Com- 
panjr's  public  moorings,  which  were  all  oc- 
cupied at  the  time. 

^  And  this  though  the  exportation  of  sil- 
ver from  China  was  illegal,  and  prohibited 
by  the  law  of  that  country  in  which  the  con- 
tract was,  in  fact,  made ;  yet  no  objection  on 
that  account  was  taken  to  enforcing  the  con- 
tract, it  being  made  between  British  sub- 
jects and  for  the  benefit  of  the  United  King- 
dom and  its  Colonies. 
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destroyed  by  fire  during  her  voyage, 
a  coTenant  entered  into  between  me 
parties  that  the  freighters  should 
make  advances  to  the  master  for  the 
disbursements  of  the  vessel,  and  that 
such  advances  should  be  deducted 
from  the  amount  due  for  freight  on 
the  return  of  the  vessel,  not  being  con- 
sidered as  a  binding  on  express  agree- 
ment to  pay  freight  in  advance.  Jus- 
suff  Balladina  v.  Holdemess,  17th 
June  1843.    Perry's  Notes.  Case  8. 


6.  Salvage. 

10.  Salvage  was  not  allowed  to  the 
commander  and  crew  of  a  Govern, 
ment  steamer  where  they  only  acted 
within  the  scope  of  their  ordinary 
duty,  as  the  instructions  of  Govern- 
ment expressly  direct  the  commanders 
of  steam-vessels  even  to  leave  any 
private  service  upon  which  they  may 
be  engaged  when  necessary  for  ren- 
dering assistance  to  ships  in  distress. 
In  the  matter  of  the  ship  "CalciUta." 
2l6t  June  1838.     Mor.  37. 


6.  Pilots. 

11.  Per  Grant,  J. — QtuBre^Whether 
captains  of  steamers  are  pilots  ?  Ship 
"Ualcutta"  y. Steamer^' Enterprise" 
28th  June  1838.    BarwelFs  Notes,  4. 


7.  Ports. 

12.  It  was  held  that  port  charges 
of  a  ship  must  be  paid  before  posses- 
sion will  be  decreed  for  repairs  on  a 
hypothecation  bond.  Woodcoch  v. 
The  Ship  "Admiral  Drury."  14th 
July  1815.    East's  Notes.    Case  35. 


II.  In  the  Courts  of  thb  Honour- 
able Company. 


1.  Freight. 

13.  A  party  chartering  a  vessel  for 
a  certain  term,  and  keeping  her  out 
beyond  it,  partly  through  neglect  and 
partly  owing  to  detention  of  the  ves- 
sel by  pirates;  it  was  held,  on  the 


evidence  of  merchants,  that  freight 
was  due  to  the  owner  of  the  vessel 
for  the  time  lost  by  neglect,  but  not 
for  that  elapsed  during  the  detention 
of  the  vessel  by  pirates.  Lai  Bhaee- 
chund  V.  Moorad  Khan  Kootb  Khasu 
25th  Feb.  1Q08.  1  Borr.  345.— Grant 
&  J.  Smith. 

14.  A  (the  owner  of  a  ship)  drew  a 
bill  of  exchange,  in  favour  of  his 
agents  and  creditors,  on  B  (the 
freighter),  payable  on  the  dischaige 
of  the  ship  or  her  return  to  port 
The  obligation  was  voided  by  the 
loss  of  the  ship,  but  the  house  of 
agency,  in  whose  favour  the  bill  was 
drawn,  had  insured  freight  equal  to 
its  amount.  In  a  suit  by  A  against 
B,  for  the  recovery  of  freight  which 
had  accrued  while  the  ship  was  in 
the  employ  of  J3,  it  was  held  that  B 
could  not  plead,  as  part  payment, 
the  sum  received  by  the  creditors 
of  A  on  account  of  the  insurance 
policy.  Hinch  v.  Sonjiingsen.  20tb 
June  1812.    2  S.  D.  A.  Rep.  15. 


2.  Masters  and  Commanders. 

15.  Where  goods  shipped  on  board 
of  a  Prahu  were  lost,  as  asserted  by 
the  owner,  through  stress  of  weather, 
the  owner  denying  his  liability  for  the 
acts  of  the  Tindal  of  the  vessel,  who 
was  also  a  part  owner;  he,  the  owner 
of  the  Prahuj  was  held  liable  for  the 
value  of  the  property  lost,  in  the  ab- 
sence of  proof  of  a  necessary  sacrifice 
of  the  goods,  and  on  the  suspicion  of 
dishonesty  or  gross  negligence.  Kes- 
soordass  Sheodass  v.  I^ranath  Bijor 
bhaee.  18th  Dec.  1827.  Sel.  Rep. 
20. — Romer. 

16.  The  owner  of  a  boat,  convey- 
ing goods  for  hire,  is  responsible  for 
the  loss  of  goods  shipped  on  board 
such  boat  caused  by  die  miscondnct 
or  negligence  of  the  Tindal  of  the 
boat,  though  the  Tindal  be  only  his 
servant,     lb. 

17.  Where  the  cai^  of  a  vessd 
was  seized  in  consequence  of  the  ille- 
gal act  of  the  Tindal;  it  was  held  that 
tne  owner  of  the  ve^el,  as  master  of 
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the  Tindalf  and  as  owner  of  the  boat, 
was  responsible  for  the  value  of  the 
cargo.  Dhoolubk  Premchund  v. 
Pranjeenmn  Laldass.  9th  May  1838. 
Sel.  Rep.  99. — Ironside^  BaiLlie^  & 
Henderson. 


8HISHYA. — See  Inheritancb^ 

198. 


SHIWAIT.  — See  Religious  En- 
dowment, 9, 10. 16a. 


SHRAD.  —  See  Funeral  Rites, 

pamm. 

SHUBHAH  AMD.— See  Crimi- 
nal  Law,  387  n.  399. 


SHUFAAH.  — See  Pre-emption, 

pumm. 


*^.^.^w»"    ••/V* 


SHOOTING.— See  CbimikalLaw, 

656,567. 


N.^  'V^   •*/'.'>'S  -^^^ 


SIYASAT.— See  Criminal    Law, 
275.  345.  390.  400.  fma. 


^v*^-/>y^ 


SLAVERY.* 

1.  The  marriage  of  a  Musulmdn 
with  his  slave  girl  is  of  no  effect  in  law. 


*  The  cognizance  of  cases  of  slavery  by 
the  Courts  of  the  Honourable  Company 
having  been  put  an  end  to  by  Act  V.  of 
1843,  the  whole  of  the  cases  reported  on  this 
subject  are  arranged  under  one  head  wiUi- 
out  comment  Without  for  a  moment  un- 
derrating the  labour  and  ability  expended 
and  displayed  in  the  voluminous  Reports  of 
the  Indian-JLaw  Commission  on  the  subject 
of  Slavery  in  India,  or  questioning  the  phi- 
lanthropic feelings  which  led  the  Commis- 
sioners, and  eventually  the  Government,  to 
turn  their  serious  attention  to  the  subject 
at  an  enormous  cost  to  the  country,  and 
which  ended  in  the  passing  of  Act  V.  of 


Qholam  Husun  Ali  y .  Zeinub  Bedfee* 
20th  July  1801.  1  S.  D.  A.  Rep.  48. 
— Lumsden  &  Harington. 

2.  A  girl  had  been  purchased, 
when  an  infant,  from  her  parents  bj 
a  prostitute;  and  hayine  been  edu- 
cated in  the  courses,  and  for  a  long 
time  followed  the  disreputable  prac- 
tices of  her  mistress,  at  length  agreed 
to  many  a*  respectable  person,  pro- 
mising to  relinquish  her  unlawful 
occupation.  Accordingly,  she  left 
the  nouse  of  her  mistress,  and  pro- 
ceeded to  that  of  the  indiyidual 
aboye  mentioned.  The  prostitute  who 
had  purchased  her,  and  who,of  course. 


1843, 1  cannot  resist  the  attempt  to  remove 
any  false  impression  that  may  exist  in  the 
mind  of  the  reader  respecting  what  the  real 
state  of  the  slave  was  in  India,  by  quoting 
some  remarks  of  Henry  Colebrooke  in  the 
Third  Volume  of  Harington's  Analysis,  p. 
745 ;  his  opinion  will  perhaps  cause  the  can- 
did reader  to  hesitate  before  he  bestows  un- 
qualified approbation  on  the  present,  or  con- 
denmation  on  the  former  system :  "  Indeed, 
throughout  India,  the  relation  of  master  and 
slave  appears  to  impose  the  duty  of  protec- 
tion and  cherishment  on  the  master,  as 
much  as  that  of  fidelity  and  obedience  on 
the  slave :  and  their  mutual  conduct  is  con- 
sistent with  the  sense  of  such  an  obligation, 
since  it  is  marked  with  gentleness  and  in- 
dulgence on  the  one  side,  and  with  zeal  and 
loyalty  on  the  other.  During  a  famine,  or 
a  dearth,  parents  have  been  known  to  sell 
their  chiiaren  for  prices  so  very  inconside- 
rable, and  little  more  than  nominal,  that 
they  may,  in  frequent  instances,  have  credit 
for  a  better  motive  than  that  of  momentarily 
relieving  their  own  necessities ;  namely, 
the  saving  oC^their  children's  lives,  by  in- 
teresting in  their  preservation  persons  able 
to  provide  nourishment  for  them.  The 
same  feeling  is  often  the  motive  for  selling 
children,  when  particular  circumstances  of 
distress,  instead  of  a  general  dearth,  disable 
the  parent  from  supporting  them.  There 
is  no  reason  to  believe  that  they  are  ever 
sold  for  mere  avarice  and  want  of  natural 
affection  in  the  parent :  the  known  charac- 
ter of  the  people,  and  proved  disposition  in 
all  the  domestic  relations,  must  exempt 
them  from  the  suspicion  of  such  conduct : 
but  the  pressure  of  want  alone  compels  the 
sale,  whether  the  immediate  impulse  be 
consideration  for  the  child,  or  desire  of  per- 
sonal relief."  Sir  W.  Macnaghten  confirms 
and  refers  to  these  remarks  in  the  Introduc- 
tion to  his  Principles  of  Muhammadan  Law, 

p.  "*''«'t 
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dreaded  considerable  loss  of  profit 
from  her  departure,  petitionea  the 
Magistrate  of  Furruckabad  to  compel 
her  to  return,  with  which  request  that 
officer,  from  a  mistaken  notion  of 
duty,  complied.  On  appeal  from  the 
above  order,  it  was  held  that  the 
claim  of  the  prostitute  rested  on  no 
legal  foundation  whatever ;  that  a 
child  purchased  in  its  infancy  was  at 
full  liberty,  when  of  mature  age,  to 
act  as  best  suitecf  its  inclination;  and 
that  it  was  even  a  duty  incumbent  on 
the  Magistrate  to  punish  any  attempt 
at  compelling  adherence  to  an  im- 
moral course  of  life.  1816.  Anon. 
3  S.  D.  A.  Rep.  142,  note. 

3.  A  dancing-girl  h&vin^  left  her 
mistress,  by  whom  she  had  been  pur- 
chased when  a  child,  and  educated, 
and  having  discontinued  the  payment 
of  a  monthly  allowance  to  which  she 
had  bound  herself  by  a  written  obli- 
gation ;  on  a  suit  by  the  mistress  to 
enforce  the  engagement,  or  recover 
the  girl,  the  claim  was  disallowed, 
the  girl  not  being  legally  a  slave,  and 
the  mistress  not  having  proved  that 
what  had  already  been  received  was 
insufficient  to  cover  the  expense  of 
her  education.  ML  Chutroo  v.  Mt, 
Jussa.  28th  March  1822.  3  S.  D. 
A.  Rep.  141. — Leycester  &  Dorin. 

4.  A  legal  right  to  the  service  of 
another  person  can  only  arise  to  a 
Musulman,  when  the  party  claimed 
as  a  slave,  or  his  progenitor,  was  an 
infidel  captive  to  a  Muhammadan 
force,  prevailing  in  holy^^ar.  Shekh 
Khawaj  and  others  v.  Muhammad 
SaUr.  28th  Aug.  1830.  6  S.  D. 
A.  Rep.  59. — Ross  k,  Rattray. 

5.  In  a  special  appeal  by  certain 
slaves,  who  appealed  in  formA  pau- 
peris from  a  decree  of  the  Provincial 
Court,  execution  of  the  decree  of  the 
Lower  Court  was  stayed,  pending 
the  appeal,  without  exaction  of  secu- 
rity from  the  appellants,  the  Court 
holding  such  exemption  to  be  proper, 
with  reference  to  the  poverty  of  the 
appellants,  and  their  inability  to  pur- 
sue the  appeal  effectually,  if  reduced 
to  the  dominion  of  the  respondent. 


Shekh  Khawaj  and  others  v.  Muhan^ 
mad  Sabir.  28th  Aug.  1830.  5  8.  D. 
A.  Rep.  59. — Ross  &  Rattray.  Ee- 
mal  Ram  Deo  and  others  v.  Oolak 
NarayanRay,  5th  Mav  1832.  5  8. 
D.  A.  Rep.  243.— Ross  &  Rattrav. 

6.  A  special  appeal  was  admitted 
in  a  case  of  alleged  slavery,  where 
the  facts  found  did  not  seem  to  jus- 
tify the  inference  of  legal  slavery. 
The  judgment  of  the  ZiUah  Court  af- 
firmed, in  appeal,  by  the  Provincial 
Court,  was,  on  special  appeal,  reversed 
in  toto  in  regard  to  all  the  defen- 
dants, though  all  were  not  parties 
appellant.  Kewal  Ram  Deo  and 
others  V.  Oolak  Narayan  Ray.  5th 
May  1832.  5  8.  D.  A.  Rep.  243.— 
Ross  &  Rattray. 

7.  A  claims  the  descendants  of  jB, 
(7,  and  2)  as  his  hereditary  slaves. 
The  Zillah  and  Provincial  Courts  ad- 
judge the  claim,  inferring  slavery 
from  continuous  services  rendered, 
and  other  circumstances,  and  by  a 
written  acknowledgment  purpcH^ng 
to  be  from  R,  C,  and  D.  On  specud 
appeal,  the  decisions  of  the  Lower 
Courts  are  reversed  by  one  Judge,  be- 
cause he  distrusted  the  evidence  of> 
fered  to  shew  services  rendered  and  the 
alleged  deed ;  and  by  the  other  for 
this,  that  it  did  not  follow,  because 
the  defendants  had  rendered  services, 
as  well  as  paid  rent  for  lands  held  of 
plaintiff*,  that  they  were  his  slaves, 
ibr  claim  to  rent,  including  service, 
ceased  on  abdication  of  land.     Ih. 

8.  A  claimed  as  his    hereditaiy 
slaves  B  and  his  family,  alleging  that 
their  forefather  C  had  been  one  of 
the  slaves  of  his  &mily,  and  he  and 
his  descendants,  including  R  and  the 
other  defendants,   had  continuously 
rendered  service,  and  received  sup- 
port in  lodging  and  small  assignment 
of  land.     A  could  produce  no  title  to 
prove  the  hereditary  servitude  of  ^. 
Held  that,  if  adduced,  the   Court 
could  not,  on  the  facts  chained,  equi- 
tably adjudge  into  servitude  the  exist- 
ing, and,  therefore,  all  future  descen- 
dants of  C.     Kishn  ChoMuLra  Datt 
Chaudhari  v.  jBtr  Bed  Bhandari  and 
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othen.  24tli  Nov.  1832.   6  8.D.A. 
Rep.  248.— Rattray. 

9.  Under  the  Hindu  laws,  a  slave, 
who  is  maintained  in  consideration  of 
servitude,  is  entitled  to  his  release  on 
his  relinquishment  of  the  mainte- 
nance. Kirteenarain  Deo  and  others 
V.  Oouree  Sunkur  Dutl.  7th  Dec. 
1835.  6  S.  D.  A.  Rep.  46.— Rattray 
&  StockwelL 


SODOMY.  —  See  Cbiminal  Law, 
558  et  9eq. 


SOLUHNAMEH.— See   Compro- 
mise, passim. 


800KRL— See  Dues  and  Duties, 

17. 


80UDAYACA.— SeeGiFT,5j  In- 
heritance, 229. 


SOVEREIGNTY. 

1.  A  sued  B  to  recover  a  certain 
sum  of  money  and  lands,  and  certain 
superiorities,  and  C  and  Z>,  to  be  ac- 
knowledged by  them  as  the  lawful 
successor  and  person  legally  entitled 
to  the  Puttenrunda  or  Mdlikdneh 
allowance,  and  the  immunities  at- 
tached to  the  rank  of  the  Colatery 
Rdjah*  But  it  bein^  proved  by  the 
record  that  the  claims  of  A  were 
abrogated  by  the  conquest  of  Mala- 
bar by  Haidar  All,  and  the  cession 
of  it  to  the  Company  by  his  son  Tipu 
Sultdn,  and  that  thus  the  ancient  so- 
vereignty of  the  Colatery  Rdjahs  had 
ceased  to  exist  previous  to  the  period 
of  the  English  acquisition  of  Mala- 
bar, and  that  all  emoluments  and  im- 
munities connected  therewith  were 
extinguished  by  the  dissolution  of  the 
kingdom,  A's  claims  were  dismissed, 
with  costs.  Colatery  Rajah  of  Co- 
lutnaad  Cherical  v.  Chertcal  Mavee 
Vurma  Rajah  and  otJiers.     Case  9 


of  1821.    1  Mad.  Dec.  293.— Harris 
&  Gowan. 

2.  Where  a  Mdlikdneh  allowance, 
together  with  the  dignity,  preroga- 
tives, and  property  appertaining  to  a 
certain  Colghum  was  claimed  by  A 
from  Ry  wno  had  usurped  them  on 
the  death  of  the  late  Rdiah,  as  alleged 
by  A ;  the  ^Provincial  Court  held 
that  neither  party  were  entitled  to  the 
allowance  or  property  sued  for,  but 
that  the  right  of  stfbcession  to  the  dig- 
nity, allowance,  and  property  was 
vested  in  C,  the  senior  male  of  ano- 
ther branch  of  the  family,  who  was 
declared  at  liberty  to  assert  his  title 
thereto.  R  appealed  from  this  deci- 
sion, grounding  his  claim  on  an  al- 
leged testamentary  disposition  by  the 
late  Rajah;  and  C,  on  his  petition, 
was  admitted  by  the  Sudder  Adawlut 
as  an  additional  respondent  Held, 
that  the  decree  of  the  Provincial 
Court,  which  was  founded  on  infor- 
mation obtained  from  the  records  of 
the  Principal  Collector  of  Malabar, 
was  conclusive  as  to  the  rights  and 
order  of  succession  of  the  family,  and 
that  (7  was  entitled  to  the  Colghuniy 
with  the  prerogatives  and  property 
appertaining  thereto.  Maloslierry 
Kowilagom  Rama  Wurma  Rajah  v. 
Mootherakal  Kowilagom  RamaWar- 
ma  Rajah.  Case  5  of  1825.  1  Mad. 
Dec.  509.  —  Grant,  Cochrane,  & 
Oliver. 


STAMP. 


I.  Gbnbrally,  1. 

II.  Forging  Stamps.  —  See  Cri- 
minal Law,  562. 

III.  On  Bonds. — See  Bond,  14 17. 

IV.  On  Deeds. — See  Deed,  30. 

V.  Stamps  required  on  Docu- 
mentary Evidence.  —  See 
Evidence,  146. 148.151,152- 

L  Generally. 
1.  Where  a  suit  was  brought  by 
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the  Panchdyit  of  a  Cast  (Sidhpoo- 
ria  G4nchis j  to  recoTer  damages  for 
the  breach  of  Cast  rules,  it  -was  no- 
ticed hj  the  Court,  that  the  agree- 
ment upon  -which  the  Panchdyit 
brought  their  action  was  wntten  on 
plain  paper ;  and  it  was  ruled  that,  in 
order  to  render  it  a  valid  document, 
npon  which  an  action  could  be  main- 
tained, it  ought,  in  conformity  with 
CI.  1.  of  Sec.  10.  of  Reg.  XVIII.  of 
1827,  to  have  beeli  stamped,  and  the 
Panchdyit  were  nonsuited,  with  costs. 
Deojee  Madowjee  y.  BanabhaeeRvg- 
hoonath.  19th  June  1832.  Sel.Rep. 
108. — Ironside,  Baillie,&  Henderson. 

2.  In  a  case  of  succession,  A  and 
J3,  as  joint  heirs,  claim  and  obtain  a 
share  (one-fourth)  of  an  estate.  On 
appeal  of  the  defendant,  the  Court 
awarded  to  A  solely  a  share  (one- 
third)  to  which  he  was  legally  enti- 
tled, exceeding  that  decreed  to  him 
and  B  jointly  by  the  Lower  Court 
Under  the  circumstances,  the  comple- 
ment of  stamp  duty  was  not  exacted. 
Laxmi  Narayan  Singh  and  another 
V.  TuUi  Narayan  Singh  and  others. 
9th  April  1833.  6  S.  D.  A.  Rep. 
282.— Rattray  &  Walpole. 

3.  Per  Greenhill,  4th  J. — A  per- 
son suing  on  a  small  stamp  can  re- 
cover as  much  as  that  stamp  will 
carry.  Weeroopahshapa  Ayah  v. 
Bheemana,  Nov.  1836.  Sel.  Rep. 
168. 

4.  Held,  that  the  Sicca  Rupee  is 
to  be  taken  at  par  with  the  Company's 
Rupee  in  estimating  the  amount  of 
stamp  duty  leviable  on  actions  insti- 
tuted in  the  Company's  Courts,  and 
is  not  subject  to  any  rate  of  exchange 
for  intrinsic  difference.  And  where 
A  laid  his  appeal  in  Sicca  Rs.  9639 
on  a  stamp  of  Rs.  250,  and  B  pleaded 
that  the  amount  appealed  from  ought 
to  have  been  reduced  to  Company's 
Rs.  10,281,  and  a  stamp  of  Rs.  350 
used,  his  plea  was  overruled.  Nil- 
madhob  Qhose  v.  Krishtochandra 
Das.  18th  May  1839.  ISev.  Cases, 
95— Reid. 

4  a.  The  return  of  any  portion  of 
the  stamp  required  for  the  plaint,  in 


a  case  in  which  an  order  of  nonsuit 
has  been  passed,  is  unauthorized. 
Kashee  Kaunt  Acchargey  Petitioner, 
24th  May  1842.  S.  D.  A.  Sam. 
Cases,  31. — Reid. 

4  b.  Held,  that  the  copy  kept  for 
record  in  the  Court  in  lieu  of  the  ori- 
ginal, of  a  general  power  of  attorney 
to  act  in  more  than  one  Court,  should 
be  written  on  plain  paper.  Smithy 
Petitioner,  12th  Feb.  1844.  8.  D. 
A.  Sum.  Cases,  56. — Reid. 

5.  The  Sudder  Dewanny  Adawlnt 
ordered  the  refund  of  the  value  of  a 
supplementary  stamp,  which  was  filed 
by  the  plaintiff  afler  his  suit  had,  as 
subsequently  proved,  been  lost  by  de- 
fault, and  summarily  altered  the 
amount  of  the  VakiTs  fees,  which  had 
been  allowed  by  the  Lower  Court  in 
contravention  of  Sec.  31.  of  Reg. 
XXVII.  of  1814.  Chintanmn  Anms- 
tee,  Petitioner.  8th  July  1844.  S. 
D.  A.  Sum.  Cases,  59. — Reid. 

6.  The  order  of  a  salt  agent  to  the 
Government  pleader  as  the  authority 
for  such  pleader  to  conduct  a  suit  on 
the  part  of  Government  may  be  on 
unstamped  paper.^  The  Salt  Agent 
of  Zillah  Twenty-four  Pergunnahs^ 
Petitioner.  14th  July  184a  2  Sev. 
Cases,  296. — Reid. 


STATUTE. 


I.  Gekerallt,  1. 
II,  Construction  op  Statutes,  2- 
III.  Particular  Statutes. 

1.  Of  Enrolments,  A. 

2.  Of  Fraudulent  AUenation,  5. 

3.  Of  Uses,  6. 

4.  Of  Gaming,  7. 

5.  Of  Frauds,  II. 

6.  6th  Geo.  I.  c.  18, 12. 

7.  2d  Geo.  II.  c.  25.  sec  3, 13. 

8.  Of  Mofimain,  U. 

9.  2Ath  Geo.  II.  c.  44, 15. 

10.  2lst  Geo.  III.  c.  70, 16. 

11.  6th  Geo.  IV.  c.  16,  and  2d 

4^MWiU.iy.  c.  114,  17. 

1  See  ConstructioD,  Na  420. 
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12.  9tk  Geo.  IV.  c.  73, 18. 

13.  Of  Limitations. — See  Limi- 

tation, 4  et  seq. 

14.  Of  Usury.  —  See   Usury, 

passim. 


I.    GENERAL1.T. 

1.  Semble,  An  Act  of  Parliament  is 
in  force  and  may  be  pleaded  imme- 
diately on  its  becoming  known  to  the 
Court,  by  way  of  a  plea  puis  darrein 
continuance.^  Doe  dent.  Rada  Oovind 
SinghY.JuggessoreMustabee.  Hyde's 
Notes.    15th  July  1782.    Mor.  124. 


II.  Construction  of  Statutes. 

2.  A  Statute  restricting  Courts  of 
Justice  from  hearing  and  determining 
suits  upon  certain  contracts  not  en- 
tered into  without  the  consent  of  Go- 
vernment, and  not  registered  in  a  par- 
ticular manner,  does  not  render  those 
contracts  illegal ;  and  therefore,  when 
that  Statute  has  been  repealed,  such 
contracts  may  be  enforced  in  Courts 
of  Justice,  although  entered  into 
whilst  the  Statute  was  in  force.  6o- 
pee  Mohun  Takoor  v.  Raja  Radkor 
not.    8th  Jan.  1834.    2Knapp,228. 

3.  Semble,  The  remedy  given  by 
the  53d  Geo.  III.  c.  165.  Sec.  106. 
is  concurrent  with  the  remedy  under 
the  9th  Geo.  IV.  c.  74.  Sec.  48.  In 
the  matter  of  Russell.  5th  Nov.  1838. 
1  Fulton,  362. 

III.  Particular  Statutes. 
1.  Of  Enrohnents. 

4.  The  Statute  of  Enrolments,  27th 
Henry  VIII.  c.  10.,  was  held  not  to 
extend  to  India.  Doe  dem.  Savage 
V.  Bancharam  Tagore.  Chamb. 
Notes.    28th  March  1785.  Mor.  70. 


2.  Of  Fraudulent  Alienation. 

5.  Semble,  The  Statute  13th  Eliz. 
c.  5.  appears  to  be  considered  as  ex- 
tending to  India.  Johnston  Y.Morris. 
Hyde's  Notes.  Chamb.  Notes.  23d 
July  1787.   Mor.  358. 


3.  Of  Uses. 

6.  The  Statute  of  Uses  was  held  to 
be  applicable  to  the  lands  of  British 
subjects  in  India,  boe  dem.  Savage  v. 
Bancharam  Tagore,  Chamb.  Notes. 
28th  March  1785.  Mor.  70. 


»  The  general  rule,  however,  appears  to 
be,  that  the  law,  as  it  existed  when  the  ac- 
tion was  commenced,  must  decide  the  rights 
of  the  parties  to  the  suit,  unless  the  Legis- 
lature m  the  Stotute  passed  pendente  lite 
express  a  clear  intention  to  Yary  the  rela- 
tion of  litwant  parties  to  each  other.— Mor. 

Vol.  I. 


4.  Of  Gaming. 

7.  QtuBre,  Whether  the  Statute 
16th  Car.  II.  extends  to  India.  Ram- 
chum  Chucherbutty  v.  Radam^hun 
Chucherhutty.  Hyde's  Notes.  7th 
July  1781.    Mor.  353. 

8.  In  an  action  to  recover  a  sum 
lost  at  play  the  question  was  not  de- 
cided as  to  whether  the  Statutes  of 
16th  Car.  II.  c.  7.  and  9th  Anne,  c.  14. 
extended  to  India ;  but  judraent  was 
given  for  the  plaintiff,  on  the  ground 
that  the  Statute  ought  to  have  been 
specially  pleaded.  Ledlie  and  ano- 
thery  V.  Jones.  Chamb.  Notes.  21st 
Jan.  1794.     Mor.  354. 

9.  In  an  action  against  the  acceptor 
of  a  bill  of  exchange,  accepted  for  a 
gaming  debt,  judgment  was  given  for 
the  plaintiff,  on  the  ^^rinciiple  stare  de- 
cisis :  this  leaves  it  doubtful  whether 
the  decision  was  come  to  on  the  gene- 
ral principle  that  the  Statute  does  not 
extend  to  India,  or  upon  the  ground 
that  the  Statute  ought  to  have  been 
pleaded.  However,  as  the  argument 
proceeded  entirely  on  the  general 
question,  and  the  point  of  pleading 
was  not  raised,  thb  case  seems  to  up- 
hold the  inference  that  the  Statute 
does  not  extend  to  India.  CvUeny. 
Swinhoe.  Chamb.  Notes.  26th  Oct. 
1795.    Mor.  354. 

10.  In  an  action  of  assumpsit  for 
money  lost  on  a  wager  (A.D.  1782) 
there  was  a  verdict  for  the  defendant, 
apparently  on  the  evidence.    Taylour 
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V.   Tonge.      Hyde's    Notes.      17th 
March  1784.    Mor.  356,  note. 


6.  Of  Frauds. 

11.  The  Statute  of  Frauds^  requir- 
ing three  witnesses  to  a  will  of  realty 
of  British  subjects,  was  held  to  extend 
to  India.  Doe  dem.  Savctge  v.  J^ara* 
charam  Thahoor.  Chanb.  Notes. 
28th  March  1785.  Mor.  70.  East's 
Notes.    Case  63.^ 


6.  %th  Geo,  I.  c.  18. 

12.  The  Bubble  Act,  6th  Geo.  I. 
c.  18.  s.  18.  et  seq.,  was  held  not  to 
extend  to  India.  Horsley  y.  Cotton. 
Chamb.  Notes.  15th  Nov.  1781.  Sm. 
R.152.    Mor.  364. 


7.  2d  Geo.  II.  c.  25.  $.  3. 

13.  In  an  indictment  for  stealing  a 
bill  of  exchange  on  the  Company's 
Treasury  there  was  a  difference  of 
opinion  on  the  Bench  as  to  whether 
the  Statute  extended  to  Bengal ;  but 
the  indictment  was  allowed  to  stand, 
and  the  prisoner  was  tried  and  found 
guilty.^  Rea>  y.  Collipermud  Ghose, 
Hyde's  Notes.  23d  Dec.  1786. 
Mor.  356. 


8.  Of  Mortmain. 

14.  Semble,  That  the  Statute  of 
Mortmain  does  not  extend  to  India. 
The  Mayor  of  Lyons  and  others  v. 
The  East-India  Company.  12th 
Dec.  1836.    1  Moore,  175. 


9.  24th  Geo.  II.  c.  44. 

15.  It  was  held  that  the  Statute 
24th Geo.  II.  c.  44.  extended  to  India; 
and  that  the  Justices  of  the  Supreme 
Court,  acting  as  Justices  of  the  Peace, 
came  within  it ;  and  that  constables, 
in  executing  warrants  issued  by  them. 


1  The  Statute  now  applicable  to  the  case 
is  the  9th  Geo.  IV.  c.  74.  s.  79.  1  Sm.  and 
By,  232. 


were  protected  by  the  Statute.  Griffin 
Y.  Deatker.  Chamb.  Notes.  11th 
Aug.  1786.    Mor.  360. 


10.  2lst  Geo.  III.  c.  70. 

16.  The  21st  Geo.  III.  c  70-  s.  24., 

?rotecting  ProTincial  Ma^strates  in 
ndia  from  actions  for  any  wrong 
or  injury  done  by  them  in  the  exer- 
cise of  their  judicial  offices,  does  not 
confer  unlimited  protection,  bat  places 
them  on  the  same  footing  as  those  of 
English  Courts  of  a  similar  jurisdio- 
tion,  and  only  gives  them  an  exemp- 
tion from  liabili^  when  acting  bmid 
fide  in  cases  in  wnich  they  have  mis- 
takenly acted  without  jurisdiction. 
Calder  Y.  Halket.  8th  July  1840.  3 
Moore,  28.   2  Moore  Ind.  App.  293. 


II.  6th  Geo.  IV.  c.  16.,  and  2d  and 
3d  Wm.  IV.  c.  114. 

17.  The  Statutes  6th  Geo.  IV.  c. 
16.,  and  2d  and  3d  WilL  IV.  c  114., 
do  not  extend  to  India.  Wyatt  y. 
BooploU  MuUick.  5th  Feb.  1834. 
Mor.  367.  Clark  y.  Baboo  RoupUad 
Mvllich.  11th  Dec.  1840.  3  Moore, 
253.    2  Moore  Ind.  App.  263. 


12.  ^th  Geo.  IV.  c.  73. 

18.  Under  the  40th  Section  of  the 
Indian  Insolvent  Act,  9th  Geo.  IV. 
c  73.,  a  claim  for  alimony  cannot  be 
proved.  Gonsalves  v.  Gonsalves.  8th 
Nov.  1841.     1  Fulton,  392. 


STOPPAGE  IN  TRANSITU. 

1.  Goods  taken  up  on  credit  from 
a  merchant,  and  deposited  with  the 
buyer's  ^ent,  become  the  property 
of  the  buyer,  and  do  not  revert  to  the 
seller  in  the  event  of  the  buyer's  fail- 
ure before  pavment  for  them;  and 
an  order  by  the  buyer  in  such  case 
for  their  delivery  to  a  third  person 
was  held  good  against  the  claim  of 
the  seller  for  their  recovery.  Hurru 
Bhaee  Dhoollubh  v.  Bkikaree  Bkoo- 
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Attn.    12th  March  1821.    2  Borr.  3. 
— Elphinston. 

2.  Goods  contracted  to  be  sold 
and  delivered  "  free  on  board,"  to  be 
paid  for  by  cash  or  bills  at  the  option 
of  the  purchasers,  were  delivered  on 
board,  and  receipts  taken  from  the 
mate  hj  the  lighterman  employed  by 
the  sellers,  who  handed  the  same  over 
to  them.  The  sellers  apprized  the  pur- 
chasers of  the  delivery,  who  elected 
to  pay  for  the  goods  by  a  bill,  which, 
the  sellers  having  drawn,  was  dtdy 
accepted  by  the  purchasers.  The 
sellers  retained  the  mate's  receipts  for 
the  goods,  but  the  master  signed  the 
bill  of  lading  in  the  purchasers' 
names,  who,  while  the  biU  they  ac- 
cepted was  running,  became  insol- 
vent. In  such  circumstances  it  was 
held,  by  the  Judicial  Committee  of 
the  Privy  Council  (reversing  the 
▼erdict  and  judgment  of  the  Supreme 
Court  at  Bombay),  that  trover  would 
not  lie  for  the  goods,  for  that  on  their 
delivery  on  board  the  vessel  they  were 
no  longer  in  transitu,  so  as  to  be 
stopped  by  the  sellers ;  and  that  the 
retention  of  the  receipts  by  the  sellers 
was  immaterial,  as,  atler  their  election 
to  be  paid  by  a  bill,  the  receipts  of 
the  mate  were  not  essential  to  the 
transaction  between  the  seller  and 
purchaser.  JFramrjee  Cawa^jee  v. 
Thompson  and  another,  21st  June 
1845.    3  Moore  Ind.  App.  422. 


STRIDHANA. 

I.  What  Constitutes  Stridhana, 
l.» 

II.  Succession  to.  —  See  Inheri- 
tance, 225  et  seq. 


I.  What  Constitutes  Stridhana. 
1.  Property  given  by  a  Hindu  to 


1  Menu,  B.  is.  v.  194.  1  Str.  H.  L.  26  0^ 
mq.  2  Do.  19  ti  teq,  Mit.  c.  ii  s.  i.  1  0f 
seq.  Diya  Bh.  c.  iv.  b.  L  I  et  seq.  Daya 
Cr.  San.  c.  ii.  s.  ii.  1  et  seq.  May.  c. 
iv.  8.  X.  1  0t  seq,    3  Coleb.  Dig.  557  et  seq. 


his  daughter,  on  the  occasion  of  her 
man'iage,  is  Stridhana,  and  passes  to 
her  daughter  at  her  death.  Pranr- 
kishen  Singh  y.  Mt  Bhagwutee, 
25th  April  1793.  1  S.  D.  A.  Rep. 
3l — Lord  Comwallis,  Speke,  Cowper, 
&  Graham. 

2.  A  legacy  to  a  married  woman, 
if  given  by  her  relations,  or  by  the  re- 
lations of  her  husband,  is,  according 
to  the  Hindfi  law,  Stridliana,  and  the 
husband  has  no  interest  in  it ;  but  if 
given  to  her  by  a  stran^r  she  cannot 
part  with  it  without  her  husband's 
consent.'  MamduloU  Sirkar  and 
another  v.  Sree  Mutty  Joymoney 
Ddby.  Sittings  after  1st  Term,  1816. 
East  s  Notes.    Case  46. 

3.  Semble,  Ornaments  freely  given 
by  a  man  to  his  wife  are  her's,  and 
cannot  become  the  property  of  the 
other  heirs.  Oun  Joshee  Malkoond-' 
hur  V.  Sugoona  Baee,  22d  Feb.  1823. 
2  Borr.  401.  —  Romer,  Sutherland, 
&;  Ironside. 

4.  Semble,  Where  Hindti  widows, 
with  the  acquiescence  of  kin,  take,  by 
gift  from  their  husband,  an  interest 
which  would  otherwise  only  have 
been  for  life,  or  have  passed  to  the 
next  of  kin,  it  will  be  treated  the 
same  as  Stridhana,  Bdbu  Shea 
Manog  Singh  v.  Bahti  Ram  Prakas 
Singh,  20th  July  1831.  6  S.  D. 
A.  Rep.  145.— TumbuU. 

6.  Property  given  by  a  Hindu  to 
his  sister  and  paternal  uncle's  daugh- 
ter, was  held  to  be  at  their  entire  cus- 
posal  as  their  Soudayica  Stridhana, 
or  peculiar  property  by  gift  from 
affectionate  kindred.'  OosaienChund 


1  Macn.  Princ.  H.  L.  38.  2  Do.  35.  122. 
213,  214,  215.  241.  Macn.  Cods.  H.  L.  4. 
Steele,  32.  35.  37.  69,  70.  72. 

2  If  given  to  her  by  a  stranger  it  is  not 
Stridhana.  1  Str.  H.  L.  26,  27.  Daya  Bh. 
c.  iv.  s.  i.  20.  Daya  Cr.  San.  c.  ii.  s.  ii 
25.  28,  29.    3  Coleb.  Dig.  566. 

'  There  is  some  difference  of  opinion 
amongst  the  Hindu  lawyers  as  to  a  woman's 
power  over  her  Soudayica  Stridhana.  The 
Bengal  and  Maharashtra  schools  maintain 
that  a  husband  retains  dominion  over  land 
or  houses  given  by  him  to  his  wife,  and  that 
she  cannot  alien  them ;  but  her  jpower  over 
immoveable  Stridhana,  if  otherwise  derived, 
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Kohray  v.  Mt.  Kishenmunnee  and 
another.  8th  July  1836.  6  S.  D. 
A.  Rep.  77.— Halhed. 

6.  Semble,  Property  given  by  a 
Hindu  who  has  married  two  wiyeSyi 
to  his  first  wife,  by  a  written  instru- 
menty  witnessed,  in  order  to  satisfy 
her  in  respect  of  his  second  marriaffe, 
is  her  property  as  Stridkana,  and  she 
may  sue  her  husband  for  it  as  for  a 
debt.  O.Y.K.  East's  Notes.  Case  129. 

7.  Semble,  SucB  property,  if  move- 
able, may  be  sold  by  such  first  wife, 
or  disposed  of  by  her  at  her  death ; 
but  immoveable  property  will  descend 
to  her  children,  husband,  father,  mo- 
ther, &c.*    lb. 

8.  Semble,  Neither  her  husband 
nor  relations  have  any  power  over 
such  property.     lb, 

SUBORNATION  OFPERJURY. 
— See  Criminal  Law,  460.  475, 
476.  485.  487.  493. 


SUBPOENA.— See  Evidence,  32, 
32  a.  36;  Pbactice,  117  et  seq, 

SUBSISTENCE  MONEY. 

1.  ^  is  confined  in  execution  of  a 
decree,  at  the  instance  of  JB,  who  is, 
under  a  decree  of  the  Court,  a  debtor 
of  C,  Held,  that  on  JB*3  neglecting 
to  deposit  the  subsistence  money  for 
A,  U  may  deposit  it,  and  detain  A  in 
custody  to  enforce  payment.  Oopal 
Kisken  Doss,  Petitioner.  15th  June 
1841.  S.  D.  A.  Sum.  Cases,  11.— 
Reid. 


appears  to  be  absolute.  According  to  the 
iBenares  and  Mithila  authorities,  the  restric- 
tion upon  her  as  to  real  property  is  general. 
3  Coleb.  Dig.  575  et  seq,  1  Str.  H.  L.  27. 
2  Do.  19.  21.  Da^a  Bh.  c.  iv.  s.  i.  20  et  eeq. 
Daya  Gr.  San.  c.  li.  s.  ii.  21.  Mit.  c.  i.  s.  i. 
20  et  eeq.  1  Macn.  Frinc.  H.  L.  40.  2  Do. 
213.  215.  May.  c.  iv.  s.  x.  9.  For  the  power 
possessed  by  women  over  Stridhafuif  accord- 
ing to  the  custom  of  various  Casts,  see  Steele 
235  236 

1  *2  Macn.  Princ.  H.  L.  215.    Steele,  37. 

2  See  supra,  note  to  PL  5. 


SUDDER  AMEEN. 

I.  Jurisdiction  ofPrincipalSud- 
DER  Ameens. — See  Jurisdic- 
tion, 273. 
II.  Powers  of  Sudder  Aicebxs.— 
See  Arbitration,  18. 


SUDDER  COURTS. 


I.  Jurisdiction  of  the  Suddeb 
Dewanny  Adawlut.  —  See 
Jurisdiction,  219  et  seq. 

II.  Jurisdiction  of  the  Nizamut 
Adawlut.  —  See  Criminal 
Law,  313  et  seq. 


SUICIDE,  ASSISTING  AT.-See 
Criminal  Law^  563  et  seq. 

SUJADAH  NISHIN.— See  Rbu- 
Gious  Endowicbnt,  36. 43. 


SULAH  NAMEH.— See  Compeo- 
MisE,  passing 

SUMMONS.— See  Contempt,  3, 4. 


SUNNUD.— See  Seitlemekt, 
passim. 


SUNYASL— See  Inheritance,190 

et  seq. 


SUPERINTENDANT.—See  Rb- 
lioious  Endowment,  15  et  seq.  37 
et  seq. 


SUPERSESSION  OF  WIVES.- 
See  Husband  and  Wife,  13  et  seq- 
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SUPREME  COURT.—See  Juris-  I  event  of  default  of  his  principal,  is 
DICTION,  6  et  seq.  liable  for  the  debts  of  his  principal, 

accruing  on  the  engagement  for  the 


SURCA-I-SOGRA.  —  SeeCRiMi- 
NAL  Law,  81. 

SURETY. 


I.  HiNDTj  Law,  1. 

II.  In  the  Supreme  Courts. 

1.  OeneraUy,  3. 

2.  Liability  of  Surety  f  4. 
•3.  Liability  of  Principaly  6. 

4.  Ouarantees.  —  See  Guaran- 
tee, 1. 

III.  In  the  Courts  OF  the  Honour- 
able Company. 

1.  OeneraUyj  6. 

2.  Liability  of  Surety  J  9. 

3.  Discharge  of  Surety,  23, 

4.  Liability  of  Principal,  26. 

5.  Guarantees, — See  Guaran- 

tee, 2. 

6.  Surety  for  Costs.— -See  Costs, 

53. 

I.  Hindu  Law. 

1.  A  creditor  is  bound  by  the 
Hindu  law  first  to  establish  his  de- 
mand against  the  original  debtor  be- 
fore he  can  come  upon  the  security 
for  that  debtor  to  pay  the  debt. 
Bhaee  Shah  Keskoor  v.  Rajkoonwur, 
6th  Nov.  1812.  1  Borr.  93.— Sir  E. 
Nepean,  Brown,  Elphinston,  &  Bell. 

1  a.  A  security  bond,  executed  by 
one  member  of  a  joint  undivided  Hin- 
dd  &mily,  was  held  to  be  binding  on 
the  other  members  of  the  same  fa- 
mily, it  appearing  to  the  Court  that 
the  separation  pleaded  in  bar  to  the 
claim  was  not  established,  and  more- 
over deeming  it  to  have  been  fraudu- 
lently alleged  in  order  to  evade  pay- 
ment of  the  debt.  Jhyutee  Ram 
Misser  and  others  v.  Raja  Mkypal 
Sing  and  another.  8th  Nov.  1819.  2S. 
D.  A.  Rep.  316.  —  Fendall  &  Goad. 

2.  Held,  that  by  the  Hindu  law 
the  estate  of  a  deceased  sui'ety,  who 
engages  to  fulfil  an  obligation  in  the 


fulfilment  of  which  me  surety  became 
responsible.  Chuttoorbhqj  Rama- 
nooj  Doss  V.  Mohunt  Humerain 
Doss  and  others.  13th  Feb.  1841. 
7  S.  D.  A.  Rep.  16.  —  D.  C.  Smyth 
&  Biscoe.     • 


II.  In  the  Suf  reme  Courts. 


1.  Generally. 

3.  In  an  action  upon  a  recogni* 
zance  bond,  entered  into  by  the  de- 
fendant and  his  sureties  by  the  68th 
Equity  Rule,^  to  account  for  the  estate 
of  an  infant  of  whom  he  had  been  ap- 
pointed guardian,  and  accounts  were 
proved  nled  by  defendant  to  a  certain 
date,  and  omissions  of  money  received, 
but  the  account  was  not  finally  settled 
so  as  .to  fix  with  certainty  the  extent 
of  the  liability  of  the  sureties ;  the 
Court  gave  judgment  generally  for 
the  plaintiff  upon  the  recognizance, 
with  a  stay  of  execution,  and  subject 
to  the  further  order  of  the  Court ; 
but  by  consent  of  the  parties  it  was 
referred  to  the  Master  to  take  an  ac- 
count in  order  to  ascertain  the  sum. 
Sir  W.  Burroughs  v.  Oopeenath 
Dose  and  others.  29th  Jan.  1819. 
East's  Notes.    Case  24. 


2.  Liability  of  Surety. 

4.  Held,  that  a  mercantile  firm  is 
a  good  security  for  money  to  be  paid 
out  of  Court,  but  the  members  of  it 
should  be  made  individually  liable ; 
and  the  Court  intimated  that  one  firm 
should  not  be  taken  as  security  for 
more  than  one  lac  of  rupees.  An,on. 
7th  March  1839.  BarweU's  Notes,  15. 


3.  Liability  of  Principal. 

6.  When  a  surety  has  paid  money 
for  his  principal  he  can  recover  it  on 
the  common  money  counts,  and  need 
not  resort  to  the  special   contract. 


iSee  2  Sm.  &  Ry.  130.  R.  1. 
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Kisienchunder  Roy  v.  Surroopchun- 
der  MuUick.  10th  Feb.  1820.  East's 
Notes.    Case  112. 


III.  In  the  Courts  of  thb  Ho- 
NouRABLB  Company. 


1.  6enerally»k 

6.  The  surety  of  a  fictitfous  lessee 
is  not  entitled  to  si^  for  profits  on  the 
plea  that  the  lease  had  been  unjustly 
cancelled,  and  that  he  fthe  plaintiff) 
was  the  real  lessee.  Koonjbeharee 
Lai  V.  Oovemment  26th  March 
1821.  3  S.  D.  A.  Rep.  86.  —  C. 
Smith. 

7.  Title  deeds  in  deposit  as  a  fur- 
ther  assurance  for  money  lent  on  a 
Samedastkhatt  cannot  be  considered 
to  tie  up  the  property  as  in  mortgage. 
Muncharamhhaee  Jugjeenmndas  v. 
Moola  Kuthoodeen  Sussain  and 
another.  26th  Sept  1838.  SeL'Rep. 
139.— Greenhill. 

8.  A  treasurer  of  a  Collector 
having  embezzled  a  sum  of  money, 
his  security  was  called  upon  to  make 
good  the  amount  deficient.  He  depo- 
sited it,  and  received  from  the  Collec- 
tor three  monetary  obligations,  the 
property  of  the  treasurer,  towards 
the  reimbursement  of  the  sum  paid  by 
him.  Subsequently  Government  ab- 
solved the  surety,  and  directed  repay- 
ment of  the  amount  deposited  bv  nim. 
On  being  required  by  the  Collector 
to  restore  the  money  obligations  he 
declined  to  do  so,  and  requested  that 
the  nominal  value  of  them  might  be 
deducted  from  the  amount  payable  to 
him.  Held,  that  the  Government 
was  absolved  from  all  liability  under 
the  obligations  in  the  event  of  the 
surety  being  unable  to  realise  the 
sums  due  on  them  from  the  parties 
who  executed  them.  SuUeemoollah 
Chowdree  v.  Pranmnath  Chowdree. 
18th  Sept.  1843.  7  S.  D.  A.  Rep. 
134_Tucker,  Reid,  &  Barlow. 


2.  Liability  of  Surety, 
9.  In  an  action  brought  to  recover 


from  the  sureties  of  a  stamp  Mukat^ 
rir  a  sum  of  money  alWed  to  have 
been  embezzled  by  him  m>m  the  pro- 
ceeds of  the  sale  of  stamped  paper, 
the  plea  urged  by  one  of  the  defen- 
dants of  fresh  securities  having  been 
obtained  subsequent  to  his  undertak- 
ing, on  account  of  his  security  being 
considered  insufficient,  does  not  en^ 
title  hira  to  exemption  from  his  ori- 
ginal obligation,  the  security  bond 
never  having  been  cancelled.  Satiee 
Kishenmunnee  v.  Battye.  29th  Aug. 
1816.  2  S.  D.  A-  Rep.  195.— Ker 
&;  Oswald. 

10.  And  it  was  afterwards  held 
that  a  call  for  further  security,  in  con- 
sequence of  that  already  tendered 
being  insufficient,  does  not  absolve 
the  original  sureties  from  responsi- 
bility, so  long  as  the  security  bonds 
executed  by  mem  are  not  actually  re- 
jected or  cancelled.  Salt  Agent  of 
Twenty-four  Pergunnahs  v.  CAiir- 
der  Seekkur  Hoy  and  others.  27th 
Jan.  1840.  6  S.  D.  A,  Rep.  27a— 
Lee  Warner  &  Dick. 

11.  The  surety  of  a  native  officer 
employed  under  a  Collector  is  not 
liable  to  make  good  a  defalcation  dis- 
covered after  the  death  of  such  na- 
tive officer,  according  to  the  provisions 
of  Sec.  16.  of  Reg.  III.  of  1794 
The  Collector  of  Moorshedabad  v. 
Lalla  Sohun  Lai  3d  Jan.  182L  3 
S.  D.  A.  Rep.  65.— C.  Smith, 

12.  In  a  suit  brought  by  certain 
Hindd  proprietors  against  the  CoUeo- 
tor  and  the  surety  of  their  co-partner 
(who  was  treasurer,  and  had  defaulted 
and  absconded)  for  the  recovery  of 
their  shares  of  the  joint  property 
which  had  been  sold  on  account  of 
the  defalcation,' judgment  was  given 
in  favour  of  the  plaintifis ;  and  it  was 
held  that  the  surety  was  solely  liable, 
he  having  pointed  out  the  property 
as  exclusively  belonging  to  the  de- 
faulter. Meer  Ashruf  AH  v.  Mt 
Oourmunee  and  others,  9th  July 
1821.    3  S.  D.  A,  Rep.  98.— Goai 

13.  A  person  introducing  another 
to  a  merchant  as  the  purchaser  of 
goods,  and  signing  the  inventoiy  him- 
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fidfy  was  held  liable  to  the  merchant 
for  the  value  of  the  goods,  on  the  pur- 
chaser absconding  without  payment ; 
the  signed  inventory  being  considered, 
under  the  circumstances,  as  a  receipt 
for  the  goods.  Kasseedas  Museehdas 
Y.  Keeka  Lai  Bhaee.  16th  Mav  1822. 
2  Borr.  280. — Romer,  Sutherland,  & 
Ironside. 

14.  Judgment  against  a  person 
alleged  to  be  the  security  of  a  native 
officer,  a  defaulter,  was  reversed,  no 
investigation  having  been  made  by 
the  Court  below  on  his  denial,  and 
the  fiict  not  admitting  of  satisfactory 
proof.  Mt.  Ram  Sana  v.  Chester. 
27th  Aug.  1822.  3  8.  D.  A,  Rep. 
169. — Goad  &  Dorin. 

15.  Where  a  commission,  the 
amount  of  which  was  fluctuating  and 
uncertain,  was  substituted  for  a  fixed 
and  settled  salary,  payable  to  A  for 
fiimishing  Grant  for  the  Commissa- 
riat department,  and  such  substitution 
was  made  without  the  privity  and  con- 
sent of  Bf  A's  surety ;  it  was  held 
that  B  was  released  from  his  obli- 
gation. Condasnmmy  Moodely  v. 
M'Leod,  Case  7  of  1826.  IMad. 
Dec.  552.  —  Grant,  Cochrane,  & 
Oliver. 

16.  A  becomes  surety  for  B  for 
the  performance  of  a  particular  ser- 
vice, specified  in  the  security  bond. 
Held,  that  A*%  obligation  cannot  be 
extended  beyond  that  service,  he 
being  surety  for  ^'s  faithful  perform- 
ance of  that  service,  and  no  other. 
Ih. 

17.  Where  the  Diwdn  of  an  agent 
for  saltpetre  had  executed  an  engage- 
ment, making  himself  responsible  for 
the  fulfilment  of  their  engagements 
by  the  contractors,  who  had  received 
advances  for  the  supply  of  that  ar- 
ticle, tiiey  having  already  furnished 
security ;  it  was  neld  that  an  action 
by  the  agent  would  lie  against  the  Di- 
mduj  wimout  reference  to  the  other 
securities.  The  Ctrnifpam/s  Agent  for 
Saltpetre  v.  Rai  Neehnunee  Mitter 
and  another.  28th  May  1827.  4 
8.  D.  A.  Rep.  238.  —  Leyoester  & 
Dorin. 


18.  Under  the  general  denomina> 
tion  of  Hdzir  and  Mdl  ZdmiUy  a 
surety  answerable  for  another,  who 
has  contracted  for  service,  is  liable  for 
special  loss  from  his  misconduct ;  as 
though,  for  instance,  he  should  desert 
with  his  employer's  goods.  Jivan 
Sarang  v.  Paine.  GUi  Jan.  1830. 
5  S.  D.  A.^Rep.  1. — Achmuty  & 
Dawes. 

19.  An  undertaking  to  pay  a  cre- 
ditor, and  as8igne<f  of  an  annuitant,  a 
portion  of  his  pension,  imports  no 
liability  beyond  the  life  of  the  annui- 
tant ifaJuint  Oangot  Gfir  v.  Ch'hem 
Karan  Kumari  and  others.  14th 
June  1830.  5  8.  D.  A.  Rep.  35.— 
TumbuU. 

20.  The  Zillah  Judge  having  ex- 
empted the  securitv  of  a  salt  6^ 
mdshtah  from  liabihty  to  payment  of 
the  value  of  deficient  salt,  on  the 
ground  that  the  security  bond  speci- 
fied only  ^^the  acting  Oumdshiah" 
while  it  was  not  clear  whether  the 
embezzlement  took  place  while  the 
Ghimdshtah  was  merely  "  acting  "  or 
confirmed  in  his  office;  the  Sudder 
Dewanny  Adawlut  reversed  the  order, 
it  appearing  that,  from  the  whole 
tenour  of  the  deed,  the  surety  clearly 
made  himself  responsible  for  any  de- 
ficiency that  might  occur  during  the 
period  his  principal  was  in  charge  of 
the  Oolahs  or  salt  stores ;  the  surety, 
moreover,  not  having  made  any  ap. 
plication  or  reference  to  the  agent 
which  intimated  that  he  considered 
his  responsibility  at  an  end  when  the 
Ghifndshtah  was  confirmed  in  his  of- 
fice. Salt  Agent  of  Twenty-four 
Pergunnahs  v.  Moolvee  Oholam  Yu- 
hia  and  others.  27th  Feb.  1837.  6 
S.  D.  A.  Rep.  150.  —  Hutchinson  & 
F.  C.  Smith. 

21.  A  party  who  had  tendered  se- 
curity for  an  officer  of  a  Collector's 
establishment  was  held  to  be  respon- 
sible for  the  amount  of  an  embezzle- 
ment made  by  his  principal,  although 
the  Collector  had  omitted  to  put  his 
signature  to  the  bond,  and  to  make 
inquiry  respecting  the  property,  a 
schedule  of  which  was  mentioned  in 
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ity  as  every  thing  necessary  to  render 
the  deed  binding  upon  the  surety, 
viz.  his  sienine  and  tendering  it  vo- 
luntarily,  nad  been  observed,  and  no 
express  order  rejecting  it  had  ever 
been  passed.  Ham  Surree  Dutt  v. 
The  Collector  ofSylheU  2d  March 
1837.  6  S.  D,  A.  Rep.  163.— F.  C. 
Smith. 

22.  Held  that  sureties  .of  a  Trea- 
surer  of  a  ZiUah  Court  are  respon- 
sible for  defsJcati<9ns  and  embezzle- 
ments made  during  the  period  they 
had  guaranteed  thelaithful  and  honest 
administration  of  his  office  by  the 
Treasureiv  notwithstanding  an  acquit- 
tance from  all  liability  graated  by  the 
Lower  Court  Tamee  Parshad  Na^ 
yarutna  Bhuttacharjvaf  Applicant 
19th  June  1840.  1  Sev.  Cases,  21. 
— Halhed  k  D.  C.  Smyth. 

22  a.  The  joint  surety  of  a  farmer, 
against  whom,  with  his  joint  sureties, 
a  decree  had  been  given  for  arrears 
of  rent,  cannot  be  absolved  from  lia- 
bility on  payment  of  half  the  amount, 
the  principal  and  each  of  the  sureties 
being  severally  liable  for  the  full 
amount  of  the  decree,  until  it  has 
been  completely  satisfied.  Puddum 
ItochunMullic,  Petitioner.  6th  April 

1841.  S.  D.  A.  Sum.  Cases,  5.— 
Reid.  » 

222).  A  prisoner  confined  in  jail,  in 
execution  of  a  decree,  may  be  released, 
with  the  consent  of  the  decree  holder, 
on  bail  for  his  personal  appearance, 
and  the  surety  may  be  summarily 
proceeded  against  on  failure  to  pro- 
duce the  party  bailed.  Mam  Narain 
Mokerjea,  Petitioner,     14th  April 

1842.  S.  D.  A.  Sum.  Cases,  27.— 
Tucker  &  Reid. 


3.  Discharge  of  Surety. 

23.  On  occasion  of  further  caution 
exacted,  A  became  surety  for  Bj  the 
Collector's  treasurer.  Subsequently  to 
the  death  of  JL,  C  and  others  (on  dif- 
ferent occasions)  became  sureties,  B 
evaded,  and  ihefieficit  of  his  accounts 
was  levied  on  (7s  estate.  Held,  that 
A's  estate  was  discharged,  and  C  had 


no  resource  on  his  hrirs  (the  clause 
them  binding  notwithstanding)  for  * 
defect  of  community  and  special  cove- 
nant as  to  continued  liability.  Baj 
Kumari  Bibi  Y.Rai  Bijai  Kiskn. 
22d  June  1831.  5  S.  D.  A.  Rep.  :^. 
— ^TumbuU  &  Ross. 

24.  A  covenanted  with  the  Go- 
vernment that  B,  the  Collector's  trea^ 
surer,  should  honestly  administer  his 
office  of  trust,  and  made  himself  an- 
swerable for  any  deficit  due  by  B, 
A  has  no  right  to  claim  prospective 
discharge  from  his  liability,  unless, 
in  claiming  such  discharge,  he  prove 
such  misconduct  of  B.  Prdnnauth 
Chaudhari  y,  I%e  Collector  of  ZiUa 
Jessore.  10th  Jan.  1833.  5  S.  D. 
A.  Rep.  254.— H.  Shakespear,  Wal- 
pole,  Harwell,  &  Halhed.  (Ross  & 
Rattray  dissent.) 

25.  Security  of  five  individuals, 
tendered  by  a  plaintiff  on  appeal  from 
the  Zillah  Court,  having  been  reported 
by  the  Ndzir  to  be  insufficient,  the 
security  bond  of  an  additional  surety 
was  offered,  and,  being  reported  snffi-r 
cient,was  accepted  by&e  Zillah  Court. 
An  appeal  having  been  lodged  against 
the  sufficiency  of  this  new  security,  and 
the  Provincial  Court  having  pro- 
nounced it  insufficient,  it  was  referred 
back  to  the  Zillah  Court,  with  direc- 
tions, that,  unless  sufficient  security 
were  given,  possession  of  the  property 
in  dispute  snould  be  delivered  up  to 
the  Collector.  The  Zillah  Court, 
upon  further  investigation,  being  sa- 
tisfied with  the  sufficiency  of  the  ad- 
ditional surety,  a  security  bond  was 
executed  in  that  Court  by  the  appel- 
lant, the  additional  surety,  alone^ 
the  other  five  sureties  having  &iled 
to  perfect  their  securities.  On  appli- 
cation, after  the  decision  of  the  can^, 
and  pending  an  appeal  to  the  King 
in  Council  by  the  appellant,  to  be 
discharged  from  the  liability  of  his 
suretyship  on  the  ground  that  the 
rejection  of  his  security  by  the  Pro- 
vincial Court  for  insufficiency  thence- 
forth rendered  his  security  null  and 
void  ;  and  that  the  acceptance  of  his 
security  alone  by  the  Zillah  Court, 
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without  the  other  five  sureties^  was 
'  without  his  knowledge  and  consent ; 
it  was  held  hj  the  Judicial  Commit- 
tee  of  the  Privy  Council,  affirming 
the  judgment  of  the  Court  below, 
thAthe  security  bond  being  on  re- 
cord was  not  voided  by  the  rejection 
by  the  Provincial  Court  on  its  sup- 
posed insufficiency ;  the  Zillah  Court 
having  revived  the  same  by  their  ac- 
ceptance of  the  appellant  as  surety, 
and  he  having  taken  no  steps  to  dis- 
charge his  liability  by  having  the 
security  bond  taken  off  the  file.  Ma- 
jah  Oopal  Inder  Narain  Roy  v. 
Rajah  Jagamath  Ghirg,  10th  Dec. 
1889.    2  Moore  Ind.  App.  311. 

4.  Liability  of  Principal. 

26.  Judgment  having  been  given 
for  the  recovery  of  a  debt  alleged  to 
have  accrued  on  the  estate  of  a  minor, 
against  a  person  who  had  voluntarily 
become  his  security,  and  which  debt 
the  minor  denied  to  have  been  due 
(he  not  having.been  cognizant  of  the 
Buit) ;  it  was  held  not  to  be  sufficient 
to  establish  the  reality  of  the  debt, 
and  consequently  not  to  pake  it  ne- 
cessary for  the  minor  to  refund  the 
amount ;  with  a  reservation,  however, 
that  if,  on  the  production  of  accounts, 
it  could  be  proved  that  the  money 
were  in  reality  advanced  for  the 
estate,  the  security  would  be  entitled 
to  credit  for  it.  Ochuhanund  Oosaen 
T.SurindernaraenBhoop.  29th  April 
1808.  1  S.  D.  A.  Rep.  234.— Ha- 
rin^on  &;  Fombelle. 

27.  A  sale  having  been  made  by  a 
debtor  to  his  surety,  and  set  aside  as 
having  been  extorted  by  violence,  the 
Court  will  nevertheless  compel  the 
debtor  to  pay  to  his  surety  the  amount 
(principal  and  interest)  which  had 
been  borrowed  on  the  credit  of  the 
surety,  declaring  at  the  same  time 
that  the  latter  should  be  responsible 
to  the  original  creditor.  MiUlick 
Ahmud  Khan  v.  Pudum  Singh  and 
others.  11th  June  1822.  3  S.  D. 
A.  Rep.  156. — Goad  &  Dorin. 

28.  With  a  view  to  procure  the 


execution  of  a  decree  passed  in  favour 
of  the  respondents,  but  which  had  been 
appealed  from  to  the  King  in  Council, 
the  appellant's  father  became  surety 
for  the  ultimate  award ;  in  considera- 
tion of  which  he  obtained  from  the 
respondents  an  engagement  to  pay  to 
him  the  sum  of  H^.  20,000,  which 
sum  was  state^  to  have  been  borrowed 
from  a  third  person  on  the  credit  of 
the  apnellant's  father.  The  respon- 
dents failing  to  pl^^  this  sum  at  the 
time  stipulated  in  their  bond,  the  ap- 
pellant was  served  with  a  notice  that 
he  would  be  sued  for  the  same  in  the  ^ 
Supreme  Court ;  whereupon  he  paid 
the  amount  It  was  held  that,  in  this 
case,  the  respondents  were  liable  to 
refund  to  the  appellant  the  amount 
so  paid  by  him,  together  with  the 
charge  for  the  notice,  without  refe- 
rence to  the  fact,  whether  the  amount 
of  the  bond  were  actually  realized  by 
the  appellant's  father  or  not.  Ooma^ 
chum  Bunhoqjea  v.  Znikhee  Narain 
and  others.  3d  Oct.  1827.  4  8.  D. 
A.  Rep.  263.— Sealey. 

29.  It  was  held,  in  a  case  regard- 
ing the  order  in  which  a  decree  is  to 
be  executed  against  the  heirs  of  the 
Nds^r  of  a  Civil  Court,  who  had 
given  in  a  false  report  of  a  surety's 
property,  that  the  execution  should 
proceM  first  against  the  principal  in 
the  first  decree,  then  against  the 
surety,  and  then  against  the  heirs  of 
the  late  Ndzir  (who  had  died  in  the 
interim)  only  in  the  event  of  failure  to 
recover  the  amount  from  the  princi- 
pals and  surety.^    Madabee  Daseea, 


1  This  action  (by  the  decree  holder  against 
the  surety  and  the  heirs  of  the  Ndzir,  the 
principals  having  made  default  in  payment 
of  the  amount  of  the  decree)  also  included 
among  the  defendants  the  heirs  of  the  party 
on  whose  security  the  Ndzir  had  been  ap- 
pointed to  his  situation ;  but  it  was  held,  on 
appeal,  by  the  Sudder  Dewanny  Adawlut, 
on  the  8th  July  1841,  that  those  persons 
could  not  be  made  responsible,  as,  under 
the  terms  of  the  security  bond,  the  sureties 
for  the  Ndzir  eould  only  be  made  account- 
able for  losses  caused  by  any  act  of  em- 
bezzlement or  malversation  on  the  part  of 
the  Ndzir  of  the  funds  or  property  entrusted 
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PetUumer..    14th  April  1841.     8. 
D.  A.  Sum.  Cases,  5. — Reid. 


SUTLER.— See  Ahmy,  12  et  seq. 


^^^X^rf^F^'>^^\^^\^^*^^N^^^ 


SUTTEE.— See  Criminal  Law,o46 

et  seq.    • 


TAHSILDAR.— See  Dehyak,  1; 

Fines,  5. 


TAIDAD.— See  Evidence,  142. 


TAKSIM    NAMEH.— See  Deed, 

30. 


TALOOK, — See  Assessment,  pas- 
sim; Land  Tenures,  27  et  seq. 


TALOOKDAR. 

1.  Generally,!. 

II.  Rent  Payable  by. — See  As- 
sessment, passim, 

I.  Generally. 

1.  TalookddrSf  not  being  the  owners 
of  the  land,  but  mere  Collectors 
fanning  the  revenue  of  the  Talooky 
and  having  no  reversionary  interest 
as  the  landlord  in  England,  must 
bring  an  action  on  the  case,  and  not 
of  trespass  against  a  party  entering 
upon  their  Talooks.  And  an  action 
on  the  case  will  lie,  as,  though  a  To- 
lookddr  has  no  reversionary  interest, 
he  has  an  interest  which  would  be 
injured  by  the  tortious  action  of  the 
party  entering  upon  his  Talook,  Tha- 


to  him,  but  were  not  liable  for  the  injury 
that  might  be  occasioned  by  his  making 
any  false  or  erroneous  returns  to  the  Court. 


koee  Sarap   v.  SmouU, 
1843.    1  Fulton,  136. 


1st  Term 


TANAKUZ.  — See  Estopped 
passim. 


^^^^^^%^^^^.>^^^^^^^^fS^^ 


TASHHIR.— See  Criminal  Law, 
263.  277.  478.  550.  660, 561, 562. 
571.  622. 


^^^^k^k^^'^^^^H^^^A^^^^A* 


TAWLIYAT. 


1.  Tawliyat  implies  the  consign- 
ment of  a  thing  appropriated  to  pious 
uses  by  the  appropriator  to  another 
person,  for  the  purpose  of  such  per- 
son's applying  it  in  the  manner  de- 
signed; and  the  appointment  of  the 
trustee  or  superintendent  is  vested  in 
the  appropnator,  in  order  that  he 
may  confer  the  office  on  a  person  of 
integrity,  morality,  information,  and 
economy;  and  on  the  death  of  the 
appropriator  the  power  of  appointing 
a  superintendent  is  vested  in  nis  exe- 
cutor, or,  should  he  have  left  no  exe-> 
cutor,  in  the  ruling  power.  Moohun^ 
mud  Sadik  v.  Moohummud  AU  and 
others.  6th  Dec.  1798,  1  S.  D.  A. 
Rep.  17. — Cowper. 


TAXATION.— See  Costs,  43  et  seq. 


A/^^s^■w■^^/'W«'^^v^^^^r«^hr 


TAZfR.— See  Cbiminal  Law,  359. 
391.  398.  404.  429.  532. 


f^^r^^^^n^^v^^^^^v^r^^^ 


THAKUR. 


1.  A  claim  by  a  person  against  his 
uncle  for  the  possession  of  a  Ghass^ 
Thdkurihip  was  opposed  by  an  at- 
tempt on  the  uncle's  part  to  prove 
that  the  claimant  had  been  fraudu- 
lently substituted,  whilst  an  infant,  ibr 
the  real  heir  to  the  Oaddi  of  the  Tkor 
kur;  but  it  appearing  from  the  evi- 
dence that  the  claimant  was  the  true 
heir,  possession  was  decreed  to  him. 
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Wukhtsingh  Oaemul  Singh  y.  Chu- 
toarsingh  and  others,  7th  Sept.  1820. 
1  Borr.  433. — Elphinston,  Komer,  & 
Sutherland. 


»  '^  ^^t^/V**  'N.^\  '»»^./W^^ 


THEFT.— See  Ceiminal  Law,  671 

et  seq. 


THIEVES,  KILLING  OR  M AL- 
TREATING.  —  See  Criminal 
Law,  576,  577. 


THIRD  PARTY.— See  Pkacticb, 
251  et  seq. 


THUGGI.  —  See  Criminal  Law, 
320.  578  et  seq. 


TIMBER.— See  Bankar,  1. 


TINDAL.— See  Ship,  15  et  seq. 


TITLE. 

1.  A  piece  of  land  locally  situated 
within  a  certain  Mootah  was  claimed 
by  Ay  who  had  purchased  the  Mootah 
from  the  Collector  for  arrears  of  re- 
venue. B  resisted  the  claim,  assert- 
ing that  he  held  the  land  in  question 
by  virtue  of  a  Potta  from  a  former 
Zaminddr,  A  insisted  that  the  Za- 
minddr  had  no  right  to  alienate  as 
Mdniyam  any  land  upon  which  the 
permanent  assessment  had  been  fixed ; 
and  that  such  being  the  case  in  this 
instance,  B  had  no  right  to  the  land, 
which  formed  part  of  the  Mootah 
conveyed  to  him  by  virtue  of  the 
public  sale  of  the  Ztzmln^r'^  rights 
therein.  Held,  that  the  Potta  was 
sufficiently  proved  bv  B*s  witnesses, 
and  was  not  impeached  by  the  evi- 
dence on  the  other  side ;  that  it  was 
clearly  proved  that  B  had  been  in 
possession  of  the  lands  some  time 
previously  to  the  sale  thereof  by  the 


Collector  to  A ;  and  that  the  latter 
had  failed  to  make  out  that  the  lands 
in  question  were  either  included  in 
the  Circuit  Committee  accounts,  or 
that  it  formed  part  of  the  land  of  the 
Zaminddri  when  the  permanent  as- 
sessment was  fixed  ;  and  therefore, 
that  if  the  lands  were  held  by  an  in- 
valid title,  it  was  for  the  Collector,  and 
not  the  Zav^inddr,  to  call  it  in  ques- 
tion. Cotaghery  Boochiah  and  ano- 
ther  V.  Rajah  Vtttchavoy  Vencata- 
putty Rauze.  Case  4  of  1823.  1  Mad. 
Dec.  381. — Ogilvie,  Grant,  &  Gowan. 
2.  This  decree  was  affirmed  on  ap- 
peal by  the  Judicial  Committee  of 
the  Privy  Council.  Sree  Rajah  Rom 
Vencata  Neeladry  Row  v.  Rajah 
VutchavoyVefwataputtyRauze.  27th 
June  1834.    1  Mad.  Dec.  388. 


TITLE  DEEDS.— See  Surety,  7. 

TOMB.  —  See  Religious  Endow- 
ment, 27,  28. 


TONSURE.— See  Adoption,  77. 79. 


TRANSLATION.— See  Evidence, 

63  et  seq. 


TRANSPORTATION.— See  Cki- 
viNAL  Law,  580, 581. 


^  ^  ^  *v  ^^ 


TREASURER.  — 
Law,  193,  194 ; 
23,24. 


See    Criminal 
Surety,  8.  22, 


TRESPASS. 

I.  In  the  Supreme  Courts,  1. 
II.  In  the  Courts  of  the  Honour- 

m 

ABLE  Company,  5. 

I.  In  the  Supreme  Courts. 
1.  In  an  action  of  trespass  to  try 
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the  title  to  land,  twenty  yean'  poB- 
session  by  the  defendant  is  a  sufficient 
bar  to  the  action.  Bulram  Ckund  v. 
Tiretta  and  another.  Chamb.  Notes. 
20th  July  1790.     Mor.343. 

2.  Trespass  is  not  maintainable 
against  a  Justice  of  the  Peace  for  a 
distress  for  not  paying  an  assessment 
for  repairs  of  a  road  qn  the  ground 
that  it  had  not  been  in  &ct  repaired. 
Campion  v.  Oaka^an.  9th  April 
1812.    2Str.l6k 

3.  Trespass  will  not  lie  against  a 
Judge  for  acting  judicially^  but  with- 
out jurisdiction,  unless  he  knew,  or 
had  the  means  of  knowing,  of  the  de- 
fect of  jurisdiction ;  and  it  lies  upon 
the  plaintiff,  in  every  such  case,  to 
prove  that  fact.  Calder  t.  HalkeU 
8th  July  1840.  3  Moore,  28.  2 
Moore  Ind.  App.  293. 

4.  Trespass  will  not  lie  against  the 
East-India  Company  for  acts  legally 
done  by  a  superintendant  of  police 
under  a  warrant  from  the  Governor 
in  Council  of  Bombay.  JDkackjee 
Dadajee  v.  The  East-India  Comr 
pany.    Perry's  Notes.     Case  9. 


II.  In  the  Courts  of  the  Honour" 
ABLE  Company. 

6.  A  sued  Bj  a  Collector,  for  the 
value  of  certain  grain  alleged  to  have 
been  taken  away  from  his  granary. 
B  averred  that  the  quantity  taken 
away  was  grain  received  by  J5  as 
security  for  the  payment  of  the  Go- 
vernment revenue,  and  deposited  in 
A's  granary  until  the  time  for  selling 
it  should  arrive.  The  Court  held,  on 
appeal  by  i?,  that  the  act  of  the  Col- 
lector in  ordering  the  granary  of  jl 
to  be  opened  was  a  manifest  trespass ; 
and  that  the  grain  was  a  deposit 
which,  if  refused  to  be  given  up  by 
Ay  could  lawfully  be  recovered  only 
by  legal  process:  it  was,  however, 
decided,  that  though  B  had  com- 
mitted a  trespass,  A  was  not  entitled 
to  the  value  of  the  grain  taken  away, 
as  it  appeared  by  the  evidence  that  it 
was  not  his  property ;  and  A  having 


fiuled  to  prove  that  he  had  been  en- 
dami^ed  or  suffered  any  loss  what- 
ever by  the  act  of  B^  judgment  was 
given  against  him  accord  mgly,  with 
all  costs.  Collector  of  Malabar  v. 
AttooT  lUata  Soobhan  Putter.  Case 
1  of  1817.  lMad.Dec.l44.^Scott, 
Greenway,  £  Ogilvie. 

6.  A  sued  B  for  the  recovery  of 
the  value  of  certain  property,  conast- 
ing  of  jewels,  shawls,  &c.,  and  money, 
alleged  to  have  been  taken  by  B  from 
the  house  of  A.  The  Provincial  Court 
at  first  refused  to  take  cognizance  of 
the  claim,  under  Sec  11.  of  Ree.  II- 
of  1802,  it  being  of  a  criminal  and 
not  a  civil  nature ;  but  upon  a  sum- 
mary appeal  from  their  order,  the 
Sudder  Adawlut  directed  that  the  salt 
should  be  entertained,  tried,  and  de- 
termined on  its  merits;  it  being  ap- 
parent that  the  act  complained  of 
amounted  only  to  a  trespass,  for 
which  redress  was  open  by  civU  ac- 
tion. Sree  Raja  Row  Vencata  Nee- 
ladry  Row  v.  Enoogunty  Sooriah 
and  another.  Case  5  of  1^2.  1 
Mad.  Dec.  338. — Grant  &;  Gowan. 


w^.A^/v^■k^-'^^^.»«  j^-^.^  -•^>^^^ 


TRIAL.— See  Criminal  Law,  582 

et  seq. 


TROVE.— See  Criminal  Law,  621. 


TRUST  AND  TRUSTEE. 


I.  In  THE  Supreme  Courts. 

1.  Generally,  1. 

2.  Official  Trustee,  2. 

II»  In  the  Courts  of  the  Ho- 
nourable Company,  4. 

III.  Of  Hindu  Endowments. — See 

Religious  Endowment,  10. 
15,  16, 16  a. 

IV.  Of     Muhammadan     Endow- 

ments.— See  Religious  En- 
dowment, 37  et  seq. 

V.  BenamI  Trustees.  —  See  Bb- 

NAMf,  1. 
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VI.  Virtual  Trustbe. — See  Ma- 


nager, 4. 


VII.  For  an  Undivided  Family. — 
See  Undivided  Family,  3. 

L  In  the  Supreme.  Courts. 


1.   OeneraUy, 

1.  An  issue  was  directed  as  to  par- 
ticular letters,  declaratory  of  a  trust, 
suspected  of  having  been  forged. 
Mootiah  V.  Nineapah.  1816.  2  Str. 
333. 


2.  Official  Trustee, 

2.  Under  the  Official  Trustees'  Act, 
the  petition  ought  to  state  the  instru- 
ment, and  show  how  the  trusts  have 
been  created.  The  order  was  made 
absolute  in  the  first  instance.  In  the 
goods  of  Breton,  13th  Dec.  1843. 
1  Fulton,  341. 

3.  The  Court  refused  to  allow  a 
trust  for  the  support  of  a  Ma^jid  to 
be  handed  over  to  the  official  trustee. 
In  the  goods  of  Mirzahee  Khanum, 
13th  Dec.  1843.     1  Fulton,  342. 

3  a.  An  executor  coming  into  pos- 
session  of  trust  funds  by  the  deatn  of 
his  testator,  the  trustee  appointed  to 
hold  and  distribute  a  sum  raised  by 
subscription  for  certain  purposes  will 
obtain  an  order  to  pay  over  such  sum 
to  the  official  trustee  under  Act  XVII. 
of  1843.  In  the  matter  of  the  trust 
for  the  famUy  of  Blahe*  31st  July 
1844.    1  Fulton,  491. 


>^  -v^/*  ' 


II.  In  the  Courts  of  the  Honour- 
able Company. 
4.  A  decree  which  committed  part 
of  the  estate  of  an  absentee  Musul- 
mdn  to  his  sister,  with  provision  for 
eventual  conversion  of  tenure  by  trust 
into  that  of  property,  was  reversed 
by  the  Sudder  Dewanny  Adawlut, 
no  eventual  heritable  right  being 
found  in  the  case  to  exist  in  the  sister. 
Mt,  Mani  Bibi  v.  Mt,  Sdhibzadi, 
15th  April  1831.  5  S.  D.  A.  Rep. 
108.— TumbuU  &  Rattray. 


5.  A  sister  of  a  childless  Hindu 
(who  died  leaving  the  sons  of  pater- 
nal uncles  him  surviving)  having 
produced,  two  days  before  his  death, 
heritable  issue,  succeeds  to  the  inheri- 
tance, by  the  Bengal  law,  as  trustee 
for  such  issue  born  before  the  death 
of  his  paternal  uncles,  as  well  as  for 
the  future  production  of  such  issue, 
though  not?  bom  or  begotten  at  the 
time  of  the  death  of  the  paternal 
uncles.  Adaitacf&nd  Mandal  and 
otherSy  Petitioners,    17th  Aug.  1843. 

2  Sev.  Cases,  131.— Tucker,  Reid,  & 
Barlow. 

6.  A  childless  widow,  carrying  on 
a  suit  for  partition  and  possession  of 
her  husband's  share  of  the  joint  estate, 
adopted  a  son.  By  the  Hindu  law  the 
act  of  adoption  vested  the  right  to  the 
share  in  the  adopted  son ;  but  it  was 
held,  under  the  circumstances,  that 
she  prosecuted  the  suit  as  the  guar- 
dian of  her  adopted  son,  and  was  put 
into  possession  as  his  trustee,  and  was 
accountable  to  him  for  the  profits  of 
the  property  decreed  to  her.  Bhurm 
Das  Pandey  and  others  v.  Mt,  Sha* 
ma  Soondri  Bibiah,    8th  Dec.  1843. 

3  Moore  Ind.  App.  229. 


TUSHEER.— See  Criminal  Law, 
263.  277.  478.  650.  560,  561, 562. 
571. 622. 


UMANUT  NAMEH.—  See  Evi- 

DENCE,  118. 

UMD. — See  Criminal  Law,  407. 

UNDEFINED  GIFT.— See  Gift, 
47  et  seq,  82. 

UNDIVIDED  HINDU 
FAMILY. 

1.  One  of  three  undivided  brothers 
cannot  sue  one  of  his  brothers  for  his 
share  of  the  paternal  property  with- 
out suing  also  the  other  brother. 
Rajah  Mamchendra  Oppa  Mao  v. 
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Nartimha  Oppa  JRao.  Case  4  of 
1812.  1  Mad.  Dec.  62.  —  Scott, 
Greenwajy  &  Stratton. 

2.  It  was  held,  that  one  member 
of  a  family  cannot  sue  to  recover  his 
share  of  an  undiyided  estate.  Dewa^ 
kur  Jones  y.  Naroo  Kethoo  Ooreh, 
8th  Feb.  1839.  Sel.  Rep.  190.  — 
Pyne,  Greenhill,  &  LcGeyt. 

3.  A  member  of  an*  undivided 
Hindti  fSunily,  holding  a  grant  from 
Government  as  titistee  for  the  family, 
cannot,  by  obtaining  a  new  grant,  less 
ambiguous  than  the  former  one,  and 
givine  him  the  property  in  severalty, 
free  himself  from  his  trust  once  created 
or  declared,  and  the  rights  vested  at 
the  time  of  such  subsequent  grant  in 
third  parties  cannot  be  affected  by 
such  a  proceeding.  Ellavambadoo 
MootiahMoodeliar  y,  Ellavambadoo 
Nineapah.    18ia    2  Str.  333. 

4.  Certain  members  of  an  undivided 
Hindd  family  were  adjudged  to  pay  a 
debt  borrowed  by  their  brother,  sub- 
sequently deceased,  on  the  ground  of 
the  family  having  been  undivided, 
and  the  money  borrowed  having  been 
applied  for  the  benefit  of  the  family 
generally.^  Nub  Koomar  Chowdry 
and  another  v.  Jye  Deo  Nundee. 
14th  Aug.  1817.  2  S.  D.  A.  Rep. 
247.—Ker  &  Oswald. 

4  a.  Where  there  is  no  formal  se- 
paration between  brothers,  and  the 
parties  have  lived  together  as  an  un- 
divided family  till  five  years  afler  the 
death  of  one  of  the  brothers,  the  pre- 
sumption is,  that  a  trade  carried  on 
by  one  of  the  brothers  is  a  joint  one. 
Bairy  Cundappah  Chitty  v.  Bairy 
Cristnamah  Chitty  and  another. 
Case  3  of  1823.  1  Mad.  Dec.  372. 
— Grant  &  Gowan. 

5.  The  acquisitions  of  an  undivided 
Hindu  fomiij  will  be  presumed  to 
have  been  joint  till  proved  otherwise, 
the  onus  prohandi  resting  with  the 


>  1  Str.  H.  L.  199.  2  Do.  336  et  seq.  1 
Coleb.  Dig.  283  et  seq.  But  it  would  have 
been  otherwise  if  the  monev  had  not  been 
applied  for  the  advantage  of  the  family.  2 
Str.  H.  L.  343. 346—348. 


party  claiming  exclusive  right.  Oour 
ChunderMai  Y.Hurigh  ChunderBaL 
20th  June  182a  4  S.  D.  A.  Rep. 
162. — Leycester  &  Dorin. 

6.  Disputes  having  arisen  between 
the  brothers  of  an  undivided  Hindu 
family,  and  pwners  of  land,  certain 
agreements  were  entered  into  between 
them,  by  which  their  mutual  interests 
and  liabilities  were  declared,  and  the 
matters  in  dispute  referred  to  arbitra- 
tion. A  decree  having  been  obtained 
by  a  creditor  named  in  the  agreements 
against  one  member  only  of  the  &- 
mily,  and  the  debt  recovered  from 
him  alone;  it  was  decided  by  the 
Courts  below,  and  affirmed  on  ap- 
peal by  the  Judicial  Committee,  that 
the  other  members  of  the  family  were 
liable  to  be  called  upon  to  contribute 
in  respect  of  their  several  shares.  Bo- 
mun  Sing  and  others  v.  Kasee  JRam 
and  another.  10th  Feb.  1837.  1 
Moore  Ind.  App.  366. 

7.  One  member  of  a  joint  family 
may,  before  partition,  sue  another 
member  of  the  family  at  law  for  con- 
tribution towards  a  particular  pay- 
ment made  on  the  joint  account.  Go' 
lucknauth  Boss  v.  Rajkissen  Base, 
22d  Nov.  1841.    1  Fulton,  401. 

8.  In  a  claim  to  obtain  possession 
of  certain  landed  property  condition, 
ally  sold  to  three  brothers  in  joint 
partnership,  which  was  preferred  by 
one;  it  was  held  that  the  plaintiff 
was  entitled  to  a  decree  for  possession 
in  a  joint  form  of  the  whole  extent 
of  the  property  purchased  in  copar- 
cenary. Soondemarain  Bhoonya  v. 
Bhurutchum  Sutputtee.  30th  Dec. 
1844.  7  S.  D.  A.  Rep.  187.— Gordon. 


UNDIVIDED  PROPERTY. 


I.  Alienation   of. — See  Ances- 
tral Estate,  pamm. 

II.  Evidence  op  Property  being 
Joint. — See  Evidence,  92. 
94, 95. 100;  Undivided  Fa- 
hilt,  6. 

III.  Gift  of. — See  Gift,  81. 
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eo7 


IV.  Mortgage  op.  —  See   Mort- 
GAGBy  22  et  seq.  83. 

V.  Partition  OF. — See  Partition, 
passim. 


UPANAYANA.— Se§  Adoption, 

91. 


USAGE. — See  Custom  and  Pre- 
scription, jpa«nm ;  Inheritance, 
199  et  seq,  307  et  seq. 


USES,  STATUTE  OF.— See  Sta- 
tute, 6. 


^kAAAA/W<i/\A/^/\/VAAA< 


USUFRUCT.— See  Mortgage  and 
Conditional  Sale,  120  et  seq. 


USURY. 

I.  In  the  Supreme  Courts. 

1.  Oenerallyy  1. 

2.  Illegal  Interest^  7. 

II.  In  the  Courts  of  the  Honour- 
able Company,  15. 


I.  In  the  Supreme  Courts. 

1.  Generally. 

1.  It  was  held  that  a  plea  that  the 
contract  is  void  for  usury,  under  the 
Statute  13th  Geo.  III.  c.  63.,  must 
aver  that  the  plaintiff  is  a  subject  of 
His  Majesty.  But  a  repleader  may 
be  moved  for,  and  will  be  awarded. 
DelisleY.AUen.  Hyde's  Notes.  21st 
July  1787.  Mor.  351.  Hullodhur 
Ohose  V.  Connoyloll  Tagore.  9th 
Feb.  1844.    1  Fulton,  411. 

2.  An  usurious  contract  between 
native  parties  was  held  to  be  within 
the  Statute  if  the  contract  were  made 
in  Calcutta.^  OreedhurBahoo  v.  Sree 


>  This  is  the  first  case  in  which  the  dis- 
tinction appears  to  haye  been  adverted  to. 


Inichenundun  Doss.  Hyde's  Notes. 
13th  July  1781.  Sm.  R.  62.  *.  Mon 
350. 

3.  But  it  was  held,  subsequently, 
on  an  indictment  for  usury  against  an 
inhabitant  of  Calcutta,  that,  as  such, 
he  was  not  that  sort  of  British  sub- 
ject who  is  within  the  prohibition  of 
taking  more  than  12  per  cent  for  his 
money.  Manickram  Chattopadhia 
V.  Meer  Conjeer  Ali  Khan.  Hyde's 
Notes.  18th  Nov.  i782.  Sm.R.53. 
Mor.  125. 

4.  Motion  was  made,  on  an  affi- 
davit that  a  large  sum  had  been  de- 
ducted from  a  loan,  to  stay  execution 
on  a  judgment  by  confession  on  a 
bond.  Rule  to  shew  cause  was  grant- 
ed, the  deduction  making  the  contract 
usurious.  Kistnamohun  Bahoo  v. 
Raja  Dummodar  Sing.  29th  June 
1782.    Sm.  R.  62. 

5.  The  Court  refused  to  direct  an 
issue  to  try  whether  a  loan  was  usu- 
rious, when  the  affidavits  put  in  by 
the  plaintiff  and  defendant  were  con- 
tradictory, and  the  affidavit  of  the 
plaintiff  denying  the  usury  was  pre- 
ferred. Chapman  y.  Moore.  Sm. 
R.  64.  Tulseram  Ohose  v.  Kistno^ 
mohun  Mullick.  Hyde's  Notes.  12th 
Nov.  1787.     Sm.  R.  53. 

6.  The  laws  prohibiting  usury 
apply  only  to  British  subjects. 
HuUodhur  Ohose  v.  ConnoyloU 
Tagore.  9th  Feb.  1844.  1  Fulton, 
411. 


2.  Illegal  Interest. 

7.  It  was  decided  on  argument 
that  greater  interest  than  12  per  cent, 
might  be  allowed  on  Bengal  bonds 
made  before  the  13th  Geo.  III.  c.  63. 
took  effect  RajehuUvh  Chatterjee 
V.  Ramgopaul   Chowdree.     Hyde's 


The  rule  afterwards  laid  down  and  acted  on 
will  be  seen  to  have  been,  that  the  Statute 
did  not  apply  to  native  parties,  aod  that 
the  security  or  contract  was  not  void, 
but  that  the  Court  would  only  allow  such 
interest  as  a  British  subject  could  legally 
take. — Mor. 


G08 


[U  S  U  R  Y.] 


Notes.    20th  June  1776.   Sm.R,61. 
Mor.  231,  note. 

8.  Interest  on  a  Bengal  bond, 
though  more  than  12  per  cent.,  was 
allowed,  where  the  13th  Geo.  III. 
c.  63,  did  not  apply.  Weston  and 
another  v.  Chaundraney.  Hyde's 
Notes.  23d  Jan.  1778.  Sm.  R.51. 
Mor.  231. 

9.  A  Bengal  note  being  sued  upon, 
the  interest  on  which  exceeded  12 
per  cent.,  it  wa^  held  that  neither 
principal  nor  interest  could  be  reco- 
vered, the  contract  being  void  by  the 
I3th  Geo.  III.  c.  63.  sec.  30.*  Sree- 
mutty  Janohey  Dossee  v.  Durgaram 
Dossee.     Hyde's  Notes.     1st  Dec. 

1779.  Sm.  R.  51.     Mor.  349. 

10.  A  note  given  for  the  interest 
of  12  per  cent,  of  monies  lent,  to 
which  was  added  further  sums  by  the 
name  of  profit  or  premium,  was  held 
void  as  usurious;  and  it  was  held 
that  the  plaintiff  was  debarred  from  re- 
covering even  the  monies  really  lent* 
Kisnochum  Sfiaw  v.  RuttonCoondoo 
and  another.  Hyde's  Notes.  21st  Nov. 

1780.  Sm.  R.  61 .    Mor.  350. 

11.  Interest  was  claimed  by  the 
plaintiff,  in  an  action  on  a  Bengal 
bond,  at  the  rate  of  3  per  cent.  2  an- 
nas per  mensem,  which  is  about  37  per 
cent,  per  annum.  The  plaintiff  was 
nonsuited.  Petruse  David  v.  Suck- 
rajet  Phahurry.  29th  June  1782. 
Sm.  R.  52. 

12.  A  plaintiff  can  recover  treble 
penalties  against  a  defendant  for 
taking  usurious  interest  under  the 
13th  Geo.  III.  c.  63.  s.  30.»    Forbes 


^  It  does  not  appear  to  have  occurred 
either  to  the  Court  or  the  plaintiff's  counsel 
that  the  Statute  is  expressly  confined  to 
"  His  Majesty's  subjects."  The  30th  Section 
provides  "that  no  subject  of  His  Majesty, 
his  heirs  and  successors,  in  the  East  Indies, 
shall,  upon  any  contract  which  shall  be 
made  from  and  after  the  1st  of  Aug.  1774, 
take,  directly  or  indirectly,  for  loan  of  any 
monies,  &c.,  above  the  value  of  Yll.  for  the 
forbearance  of  lOOZ.  for  one  year." — Mor. 

2  Th»  remark  in  the  preceding  note  ap- 
plies also  to  this  case. — Mor. 

'  See  the  form  of  the  plaint  as  taken  from 
the  notes  of  Chambers,  J.,  in  Sm.  R.  134. 


V.  Day.    Chamb.  Notes.   17th  June 
1786.    Sm.  R.  134.    Mor.  351. 

13.  In  an  action  on  a  promissory 
note,  bearing  interest  at  15  per  cent, 
the  Court  observed,  that  in  this,  as  in 
other  cases  of  interest  reserved  bv  a 
Hindu,  Tvhich  a  British  subject  could 
not  legally  receive,  12  per  cent,  and 
no  more,  would  be  allowed,  and 
judgment  was  given  accoi^ingiy. 
Ramsunker  HaMar  v.  AnundoMoy, 
Chamb.  Notes.  14th  Aug.  17^ 
Sm.  R.  134. 

14.  Where,  in  an  action  on  a  pro- 
missory note,  with  interest  at  12  per 
cent,  it  was  proved  that  interest  at  24 
per  cent  had  been  calculated  upon  a 
former  note,  and  for  the  amount 
so  made  up  a  subsequent  note  had 
been  granted,  and  that  in  a  subse- 
quent loan  on  a  note  a  considerable 
reduction  in  payment  was  made  for 
interest  at  24  per  cent  for  nine  months 
in  advance,  judgment  was  given  for 
the  defendant  with  costs.^  Prawnr 
kissen  Dur  v.  Oditchum  Roy.  22d 
Nov.  1816.    Sm.  R.  54. 


^SrfNrw-\^s^w^'ww''^^w^»^ 


II.  In  the  Courts  of  thb  Hokour- 
ABL£  Company. 

15.  The  original  amount  of  a  loan 
is  not  forfeited  in  consequence  of  the 
stipulation  of  illegal  interest ;  nor  is  a 
bond  taken  on  the  adjustment  of  the 
balances  of  a  debt,  bearing  such  ille- 
gal interest,  held  to  be  an  attempt  to 
elude  the  regulations,  and  to  obtaia 
interest  upon  interest,  which  would 
involve  a  forfeiture  of  the  principal 
Rai  Balgovind  v.  SlieiJUi   Gholoai^ 


*  By  Reg.  XV.  of  1793  the  Company 'i 
Courts  are  prohibited  from  allowing  a  higher 
rate  of  interest  than  12  per  cent,  and  it 
does  not  appear  that  the  Supreme  Court  has 
ever  allowed  more  since  the  13th  Geo.  Ill ; 
but  it  has  not  (so  far  as  can  he  tracedX  ex- 
cepting in  the  above  cases,  considered  a  se- 
curity given  by  a  Hindu  or  Muhammadao, 
reserving  a  higher  rate  of  interest,  as  osa- 
rious  or  voidable,  nor  entertained  an  appli- 
cation to  set  such  security  aside  on  tbe 
ground  of  usury. — Sm. 
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AU. '  24th  June  1805.     1  S.  D.  A. 
Rep.  93. — H.  Colebrooke  &  FombeUe. 

16.  The  penalty  for  illegal  interest 
declared  in  Sec.  8.  of  Reg.  XV.  of 
1793  (i.e.  forfeiture  of  interest),  is  ap- 
plicable to  interest  exceeding  rates 
fixed  by  antecedent  regulations  from 
the  28th  March  1780,  *and  was  ap- 
plied to  interest  on  two  bonds  at  25 
per  cent  per  annum,  the  first  dated 
m  1781  and  the  second  in  1784, 
although  payment  had  been  made 
under  the  former  bond  in  discharge 
of  the  principal  and  interest,  and  the 
second  bona  was  given  for  the 
balance.    lb. 

17.  It  was  held  that  it  is  not  an 
evasion  of  the  Usury  Regulations  for 
the  surety  to  exact  more  than  the  le- 
gal interest  on  an  advance  of  Govern- 
ment revenue,  made  by  him  as  com- 
pensation for  his  risk ;  and  a  claim 
being  preferred  for  the  amount  of  a 
debt  on  bond,  exclusive  of  interest, 
the  Court  adjudged,  in  decreeine  the 
claim,  that  it  was  optional  with  the 
creditor  to  take  interest  at  the  rate  of 
12  per  cent,  per  annum  from  the  date 
of  the  plaint  to  the  day  of  payment, 
or  to  institute  a  fresh  suit  for  interest 
equal  to  the  principal  from  the  date 
OT  the  loan.  Baboo  Motee  Chund  v. 
Mooftee  UbdooUak  and  others.  23d 
Aug.  1823.  3  S.  D.  A.  Rep.  261.— 
C.  Smith  &  J.  Shakespear. 

18.  The  avowed  and  open  stipula- 
tion  of  increase  on  a  loan,  at  a  rate 
greater  than  the  legal  rate  (declared 
to  include  interest  and  mercantile  ex- 
cess), is  not  a  device  to  evade,  which, 
within  Sec.  9.  of  Reg.  Xy.  of  1793, 
operates  forfeiture  of  principal  and  in- 
terest, but,  under  Sec.  8.,  occasions  loss 
of  interest  only.  Khedoo  Lai  Khatri 
y.  Rattan  Khatri.  2d  Feb.  1830.  5 
8.  D.  A.  Rep.  10.— Rattray. 

19.  Where  the  vendee  of  land  un- 
der a  revocable  sale  had  exacted  ille- 
gal interest,  by  deduction  from  the 

{>rincipal,  the  Sudder  Dewanny  Adaw- 
ut,  with  reference  to  Sec.  9.  of  Reg. 
XV.  of  1793,  dismissed  his  action  for 
the  land  conditionally  sold,  consider- 
ing the  deduction  as  a  device  of  the 
Vol.  I. 


nature  contemplated  by  the  Regula- 
tion. Besamber  Ade  v.  Kalim  tfdden 
and  others.  17th  Jan.  1831.  5S.D. 
A.  Rep.  81. — TumbuU  &  Iicycester. 
20.  Sec.  6.  of  Reg.  I.  of  1814,  and 
Sec.  2.  of  Reg.  III.  of  1819,*  were 
held  not  to  affect  the  validity  of  a 
bond  bearing  interest  at  more  than  12 
per  cent.,  such  bond  having  been  exe- 
cuted in  a  district  not  under  the  Com- 
pany's  government  at  the  date  of  its 
execution.  Mooljue  Kameshwur  v. 
BhugwandasWullubhda^.  14th  Aug. 
1823.  2  Borr.  595.— Romer,  Suther- 
land, &  Ironside. 


VAKALAT  NAMEH.— See  Chl 
HiNAL  Law,  488;  Pleadbb,8,9. 


VAKIL. — See  Pleader,  passim. 


VENDOR  AND  PURCHASER. 

— See  Sale,  passim. 


,  «/S/\.^V/t./V/N^^«^%/N'Ny\>'\A.^ 


VERDICT. 


I.  Generally. — See  Practice,  58. 

II.  Appeal  against  a  Verdict. — 
See  Appeal,  17  et  seq. 


•  'v.^'x^./NTv^'^y^yv^rt '^•v^^* 


VOLUNTARY  CONVEYANCE. 
— See  Bastard,  2. 


•vN*r*       ^vT'.r^.^ 


WAGER.— See  Gaming.* 

WAKF.— See  Religious  Endow* 
ment,  18  et  seq. 


^  •  ^..^./■-^-*^  * 


>  Rescinded  by  Reg.  I.  of  1827. 

»  The  judgment  of  the  late  Sir  D.  Pollock 
in  the  PlaeUvm  inserted  under  the  title 
Gaming  was  reversed  on  appeal  by  the  Judi- 
cial Committee  of  the  Privy  Council,  on  the 
28th  of  February  1848,  and  the  wager  was  de- 
clared to  be  legal ;  confirming  ttie  view  of 
the  case  taken  by  Sir  Erskine  Perry.  See 
Vol.  II.  of  this  work,  415. 
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WARD.— See  Court  op  Wahds, 

passim;  Guardian  and  Ward, 

passim. 


f\'^^\f:^  r\    ■k' ^  ■\^yL.  »>.  ■  \^  r    •V/^ 


WARRANT  OF  ATTORNEY. 

1.  If  a  cognovit  be  signed  without 
warrant  from  the  defendant  in  a  cause, 
a  judgment  will  not  be  relievable  in 
equity  after  the  death  of  fhe  attorney 
who  signed  it,  ^though  the  action 
should  be  upon  an  accommodation 
note,  and  the  execution  on  the  judg- 
ment should  have  been  suspended  for 
three  years,  the  conduct  ot  the  plain- 
tiff in  the  action  having  been  bond 

fide  without  notice,  and  the  defendants 
in  the  action  having  been  guilty  of 
laches.  Vencata  Munga  PiUay  v. 
John  TuUoh  and  others,  13th  July 
1808.    1  Str.  266. 

2.  Judgment  may  be  entered  up  in 
vacation  of  the  preceding  term  on  a 
warrant  of  attorney  for  entering  up 
judgment,  although  the  party  died  in 
the  same  vacation,  before  the  order 
obtained  for  entering  up  judgment. 
Muddenmohun  Sein  v.  Ueid.  11th 
Nov.  1815.    East's  Notes.    Case  37. 

3.  Where  there  was  a  warrant  of 
attorney  to  protect  the  subscribing 
witness  from  arrest,  an  order,  on  his 
own  consent,  was  made,  directing  him 
to  attend  and  make  the  necessary  affi- 
davit Clarke  v.  Dunn  and  another, 
4th  Term  1828.   CI.  Ad.  R.  1829. 48. 

4.  The  defendant  had  obtained  a 
rule  nisi  to  set  aside  a  judgment  on 
warrant  of  attorney,  but  had  never 
served  it.  The  plaintiff  now  came  in 
to  shew  rause,  but  the  Court  would 
not  allow  him  to  do  so,  the  rule  hav- 
ing expired  by  want  of  service.  Sib- 
narain  Ghose  v.  Cooar  Ramchund. 
8th  July  1839.    BarwelFs  Notes,  86. 


».N    X    -      «-VN    •»  -     *-^ 


WARRANT.— See  Criminal  Law, 
623  et  seq. 


^"-.^^^  '•.•^^^■^.■^/N• 


WASILAT.— See  Mesnb  Profits, 

passim. 


WATAN. 

1.  An  illegitimate  son  of  a  Mn- 
hammadan,  who  during  his  lifetime 
had  held  a  share  of  an  office  which 
was  Watanf  or  hereditary,  has  no 
claim  to  such  share  on  the  decease  of 
his  father,  where  the  custom  of  the 
country  does  not  allow  bastard  chil- 
dren to  succeed  to  hereditary  offices. 
And  although  the  Muhammadan  law 
recogpiizes  no  Watan  property,  bat 
classes  all  property  under  the  term  Ta- 
rikdt,  or  ^'  effects ;"  and  though  by  that 
law  an  illegitimate  son  would  there- 
fore inherit  and  succeed  to  the  office; 
yet,  under  Sec.  14.  of  Reg.  11.  of 
1800^,  which  directs  the  costomaiy 
rule  of  the  country  to  operate,  in  cer- 
tain circumstances,  to  the  exclusion 
of  the  written  law,  such  claim  cannot 
be  admitted  where  the  custom  of  the 
country  differs  from  the  law.  Mt. 
Sumeedoon  Nisa  v.  Ohoolam  Mo- 
keeood  Deen  Chowdree.  2l8t  Feb. 
1821 .    2  Borr.  33.— Sutherland. 

2.  A  female  is  precluded  from  par- 
ticipation  in  hereditary  Mujmuakddri 
and  Pussaieta  land,  under  Sec.  20.  of 
R^.  XVI.  of  1827.  Baee  Goolah 
V.  Umbaram,    Sel.  Rep.  128. 

3.  But  it  seems  that  other  Watan 
property,  not  in  lieu  of  service,  may 
be  neld  by  females.  Ambawow  v. 
Rutton  Kristna.    Sel.  Rep.  132. 

4.  In  a  suit  to  oust  females  in  pos- 
session of  Pussaieta  land,  it  was  de- 
cided against  them,  on  the  authoritv 
of  the  preceding  case  (Marriott,  El- 
liott, and  Oreenhill).  A  review  of 
judgment  was  admitted,  on  the  ground 
that  the  application  of  the  law  was 
erroneous,  as  being  ex  post  facto. 
Mr,  Greenhill  observed — ^**The  inter- 
pretation of  the  Court  determines  that 
it  is  contrary  to  the  letter  and  spirit 
of  the  enactment  that  females  should 
succeed  to  the  office ;  but  it  is  doubted 
whether  this  exclusive  law  could,  or 
was  intended,  to  have  effect  in  regftrd 
to  the  parties  already  in  possession  of 
the  emoluments  as  co-sharers,  under 


.•1 


\     \-^    ^      «    ^     ^     ■     „^y  j.^ 


Rescinded  by  Beg.  I.  of  1827. 
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a  well-known  and  reco^ized  usi^e 
of  the  country.  Sec  20.  CI.  2,,  and 
Sec.  17.  CI.  Lf  and  Sec.  18.  of  Reg. 
XVI.  of  1827',  recognize  and  provide 
for  the  division  of  aOowances  without 
reference  to  capacity ;  and  although 
it  may  not  be  lavrful  for  females  to 
succeed  after  the  passihg  of  the  Re- 
gulation, it  appears  to  be  equitable, 
and  not  opposed  to  the  spirit  of  the 
same,  that  those  who  acquired  a  pre- 
vious right  should  continue  to  enjoy 
the  benefits,  as  far  as  the  arrange- 
ment provided  for  in  the  Chapter 
from  which  the  above  Clauses  are 
quoted  will  permit."  The  Court 
thereupon  resolved,  in  supercession 
of  the  decree,  and  upon  the  grounds 
on  which  the  revision  was  admitted, 
that  the  female  claimants  should  be 
permitted  to  hold  their  share  of  the 
Watan  under  the  provisions  of  Chap. 
3.  of  Reg.  XVI.  of  1827.«  Denaees 
Hurreemunhur  and  Itooptthunkur  v. 
Saees  Mankoover  and  tfmba,  6th 
Sept.  1838.  Sel.Rep.122.— Giberne, 
Payne,  &  Greenhill. 


WAZIFAHDAR. 

1.  An  under  Waxifahddr  in  a  vil- 
lage was  held  to  be  entitled  to  the 
management  of  his  own  share  of  the 
Wa^ah  lands,  taking  it  out  of  the 
hands  of  the  head  or  managing  Wasir 
fahdar}  Hukeem  Ohoolam  Moohee- 
ood  Demi  v.  Nuwab  Sufdur  Jung 
Bukshee.  20th  May  1814.  1  Borr. 
116. — Nepean,  Brown,  &  Elphin- 
6ton. 


^»'fc^  y^  ^t.0%£H ^\j^^\  «^«'N/N^>^^ 


1  Modified  by  Sec.  4.  of  Beg.  V.  of  1833, 
and  rescinded  by  Act  X.  of  1843. 

a  See  Sec.  1.  of  Reg.  XV.  of  1831.  Sec. 
17.  in  Chap.  3.  of  Reg.  XVI.  of  1827  i»  re- 
scinded by  Act  XI.  of  1843. 

s  The  novelty  and  importance  of  thia  case 
induced  the  Sadder  Adawlut  to  admit  a  spe- 
cial appeal  in  this  suit,  though  it  was  not 
eqoal  to  the  amount  declared  to  be  appeal- 
able by  the  R^^gulationa. 


WAY. — See  Abatement,  1. 


WIDOW.  —  See   Hindu  Widow, 

passim;  Inheritance,  48  e^  <e^., 

265  et  seq. 


.  WILL. 

I.  Op  Hindus. 
I.  In  the  Supreme  Courts. 
Oenerallyj  1. 
Power  to  make  a  WiU,  6. 
(c)  Execution,  23. 
'd)  Constrtiction,  24. 


\ 


(e)  Attestation,  25  a, 

(j)  Bequest  of  Ancestral  Pro* 
perty, — See  Ancestral  Es- 
tate, 1  et  seq, 

2.  In  the  Courts  of  the  Honour' 
able  Company. 


b)  Power  to  make  a  Will. 
27. 

c)  Construction,  37. 

d)  Effect  of  Wills,  38. 

e)  Attestation,  40. 
)  Validity  of  Wills,  A\. 

[g\  When  set  aside,  44  b. 

(Ji.)  Probate  and  Administra^ 
(ion. — See  Executor  and 
Administrator,  48  et  seq. 

II.  Of  Muhammadans. 

1.  Power  to  make  a  WiU,  45. 

2.  Eject  of  Wills,  48. 

3.  Nuncupative  Will,  54. 

4.  Validity  of  Wills  and  Be- 

quests, 6o. 

6.  Execution,  60. 

6.  Probate  and  Administration. 
— See  Executor  and  Ad- 
ministrator, 48  et  seq. 
III.  Of  Europeans. 

1.  In  the  Supreme  Court,  61. 

2.  In  the  Courts  of  the  Honour^ 

able  Company,  69. 

IV.  Of  ParsIs,  71. 
V.  Op  Armenians,  78. 
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[W  I  L  L.] 


I.  Op  Hindus.* 


1.  In  th£  Supreme  Courts. 

(a)  OeneraUy. 

1.  Where  a  Hindd  married  woman 
has  received  a  legacy  from  her  rela- 


1  The  question  as  to  whether^  Hindu  has 
or  has  not  the  power  of  making  a  will  ap- 
pears to  depend  entirely  upon  the  sense  in 
which  we  use  the  word  "will."  That  he  can- 
not make  a  will  to  the  same  extent  as  an 
English  testator  is  certainly  true ;  hut  there 
is  also  no  douht  that  he  can  legally  dispose 
of  his  property,  under  certain  restrictions, 
by  a  writing  or  declaration,  accompanied  by 
certain  formalities,  to  take  effect  after  his 
death.  Surely  this  is,  in  fact  and  operaHon, 
a  will^  and  comes  witiiin  the  definition — 
"  A  will  is  a  declaration  of  the  mind,  either 
by  word  or  writing,  in  disposing  of  an 
estate,  and  to  take  place  after  the  death  of 
the  testator."  7  Baoon*8  Abridg.  299.  6th 
Edit. 

All  the  best  authorities  on  Hindu  law, 
with  Henry  Colebrooke  at  their  head,  con- 
cur in  stating  that  the  will  of  a  Hindu  may 
be  recognized,  although  he  cannot  will  away 
property  which  could  not  have  been  the 
subject  of  gift  or  partition  during  his  life- 
ti me.  Colebrooke,  in  a  letter  to  Sir  Thomas 
Strange,  says — "  The  principle  I  would  lay 
dawn  is,  that  a  tnan  cannot  coiner  tm  a 
stranger t  or  his  own  kin,  by  vriU  (which  I 
consider  to  be  a  donation  in  contemplation 
of  decease),  what  he  could  not  bestow  by 
deed  of  gift,  or  partition  qf patrimony.  The 
utmost  that  can  be  said  is,  that  he  may  do 
that  by  testament  which  he  could  have  done 
by  partition  or  donation  between  living  per- 
sons." And  again  he  says — *' In  provinces 
in  which  the  authority  of  the  Mitacshara 
prevails  a  Hindu  is  restricted  from  giving 
away  immoveables,  and  from  making  any 
other  partition  of  his  possessions  among  his 
male  descendants,  but  such  as  the  law  has 
sanctioned.  Consequently,  he  would  be 
withheld  from  distributing  immoveables  in 
a  mode  unauthorized  by  the  law,  but  may 
bestow  moveables,  of  which  the  law  permits 
him^  to  make  gifts,  on  motives  of  natural  af- 
fection ;  not,  however,  to  the  extent  of  his 
whole  property.  In  short,  if  there  be  no 
sons  or  male  descendants,  and  the  property 
be  not  shared  by  a  co-heir,  the  whole  of  his 
possessions,  being  his  separate  and  distinct 
property,  may  be  disposed  of  by  will  as  he 
pleases."— 2  Str.  H.  L.  435, 436.  In  another 
letter  he  expresses  himself  still  more  strongly, 
giving  it  as  his  revised  and  considered  opi- 
nion, that  "  A  Hindoo  in  Bengal  ma^  leave 
by  will,  or  bestow  by  deed  of  gift,  his  pos- 
sessions, whether   inherited  or  acquired  ; 


I  tionSy  or  the  relations  of  her  hnsband. 
Bach  legacy  is  her  Stridhanoj  and  the 
husband  has  no  interest  in  it ;  there- 
fore there  can  be  no  objection  to  his 
competency  as  a  witness  to  establish 
the  will.  MamduloU  Sircar  and  an- 
other y.  Sree  Mutty  Joymoney  Daby. 


and  the  gift  or  the  legacy,  whether  to  a  son 
or  to  a  stranger,  will  hold,  however  repre- 
hensible it  may  be  as  a  breach  of  an  in- 
junction or  precept."    2  Str.  H.  L.  438. 

This,  I  think,  is  a  fair  statement  of  the 
law  on  this  difficult  suMect  Amongst  those 
who  maintain  that  a  Hindu  cannot  make  a 
will  we  find  Mr.  Ellis,  no  mean  authority, 
who  says — *'  What,  then,  is  the  will  of  a 
Hindu?  If  the  distribution  of  properly 
made  by  it  be  contrary  to  the  provisioDs  of 
the  Dharma  Shaatra  it  is  invalid ;  if  in  eon- 
formity  with  them,  it  is  nnneoessary."  2 
Str.  H.  L.  421.  This,  though  specious,  is 
not  strictly  true;  since,  by  the  extended 
sense  of  the  law  of  gift,  a  Hindu  can  vary 
the  rules  of  distribution  without  violating 
the  provisions  of  the  law.  Again,  does  not 
a  Hindu  alter  the  distribution  by  an  Amtr 
mati  Patra?  in  which  he  authorizes  his 
widow  to  adopt  a  son  after  his  death,  who 
becomes  his  heir  to  the  exclusion  of  the  re- 
latives :  indeed,  a  writing  is  not  absolutely 
necessary,  verbal  authori^  being  sufficient; 
yet  this  is  in  conformity  with  tiie  law,  and 
may  be  regarded  in  some  sort,  and  to  a  cer- 
tain extent,  as  a  testamentary  writing  or 
nuncupative  will. 

It  is,  after  all,  of  but  little  importance  by 
what  name  we  call  the  instrument  or  deda- 
ration  by  which  a  Hindu  governs  the  dispo- 
sition of  his  property  aftier  his  deaUi ;  and 
the  question  resolves  itself  into  a  verbal 
dispute.    A  will  is  eoerywhere,  to  all  intents 
and  purposes,  a  gift  to  take  ^eet  after  the 
decease  of  the  donor  ;  and  thsHind&  ff{ft  n 
contemplation  of  death  has,  to  the  extent  al- 
lowed by  the  doctrine  qf  each  particular 
school  of  laws,  exactly  the  same  operation  as 
a  will  in  England  ;  and  although  the  Hindu 
law  does  not  recognize  the  existence  of  a  will 
by  name,  and  as  such,  still  the  power  qfdxs- 
position  under  that  law  is  pretksdjf  the  same 
in  ^ect  as  that  exercised  by  what  we  call  a 
will  in  England,    1  confess  that  1  cannot 
see  why  any  legal  disposition  of  property 
after  a  man's  death  should,  as  I  have  heard 
argued,  be  declared  not  to  be  a  will,  simply 
because  such  disposition  may  be  under  more 
restrictions  than  wills  were  by  the  civil  law. 
Were  it  so,  we  might  say,  that  by  the  laws  of 
France  a  Frenchman  cannot  make  a  will. 
I  Hayes'  Introd.  to  Conv.  596.    5th  Sdit 

If  a  law  allow  any  discretionary  power 
over  property  after  a  man's  death,  no  matter 
how  limited  such  power  may  be,  the  exer- 
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Sittings  after  Ist  Term  1816.    East's 
Notes.     Case  45. 

2.  Where  a  Hindd  had  the  custody 
and  care  of  certain  real  property,  be- 
queathed to  his  SOD  by  will,  it  was 
held  that  this  did  not  render  him  in- 
competent to  establish  the  will,  as  he 
took  no  beneficial  interest  under  the 
will,  but  only  as  a  bare  trustee.     Ih. 

3.  Semble,  A  will  established  in  a 
former  suit  cannot  be  impeached  in  a 
subsequent  suit  brought  by  the  same 
party.     Mulraz  Lachmia  v.  Chale- 


eise  of  it  is  a  will,  or  testamentary  dis- 
position, t.  €.  the  declaration  of  a  man's 
wishes  as  to  the  disposition  of  his  dis- 
posable property  subsequently  to  his 
decease.  And  in  this  sense  a  Hindu  can 
most  undonbtedly  make  a  will. 

There  is  no  doubt  but  that,  whatever  may 
have  been  the  case  in  the  Courts  of  the  Ho- 
nonrable  Company,  wills  made  by  Hindus 
are,  and  always  have  been,  recognized  in  the 
Supreme  Courts ;  and  Sir  Francis  Macnagh- 
ten  mentions,  that,  even  in  his  time,  where 
there  was  a  large  property  to  dispose  of  in- 
testacy was  uncommon.  Sir  Thomas  Strange 
states  his  belief  that  "to  the  southward 
Hindu  wills  were  only  recognized  in  the 
King's  Courts."  A  reference,  however,  un- 
der the  present  Title  to  the  Placita  25  bet 
seq,  will  shew  that  wills  of  Hindus  have  been 
upheld  in  the  Courts  of  the  Honourable 
Company  in  all  the  Presidencies,  with  the 
restriction  that  they  cannot  bequeath  pro- 
perty which  they  were  incompetent  to  alien- 
ate during  their  lifetime. 

It  seems,  on  the  whole,  that  there  is  not 
any  g^reat  discrepancy  between  the  recogni- 
tion of  Hindu  wills  by  the  Queen's  and  Ho- 
nourable Company's  Courts.  Sir  Francis 
Macnaghten  expressly  says— *' It  is  now  per- 
fectly understood,  from  the  decisions  which 
have  taken  place  in  the  Supreme  Court,  that 
the  devise  or  bequest  of  a  Hindu  will  be 
supported  there,  if  it  be  made  of  such  pro- 
perty as  the  testator  could  lawfully  (whether 
Hnliuiy  or  not)  have  disposed  of  by  gift  in 
his  lifetime.  But  the  Court  never  professed 
to  go  further  than  to  permit  that  to  be  ef- 
fected by  toi/2,  which  might  have  been  done 
inter  vivas,"  Cons.  H.  L.  319. 

On  the  subject  of  wills  by  Hindus  see 
1  Str.  H.  L.  254  et  eeq.  2  Do.  417  et  sea. 
1  Macn.  Princ.  H.  L.  3, 4.  Macn.  Cons.  H.  L. 


3 1 6  «^  seq.  Also  refer  to  the  Minute  by  Mr. 
H.  Shakespear  in  Clarke's  Rules,  1834. 105 ; 
and  ittfra  the  note  to  PI.  9.  And  see  Steele, 
62,  63.  75.  and  note.  187.  237,  238,  for  the 
customs  regarding  wills  amongst  various 
Casts. 


kamy  Vencata  Mama  Ja^gganadha 
Row.  SOth  June  1838.  2  Moore 
Ind.  App.  54. 

4.  The  Court  will  not  interfere  to 
carry  out  trusts  for  religious  purposes 
under  a  Hindu's  will,  unless  those 
purposes  are  defined.  Sibckunder 
MuUick  y.  Sreemutty  Treepoorah 
Soondry  Dofsee  and  others.  20th 
Oct  1842..    1  Fulton,  98. 

6.  On  a  motion  under  the  20th 
Sec.  of  Act  XIX.*  of  1841  that  the 
brother  of  a  deceased  should  be  ap- 
))ointed  curator  of  the  estate  and  ef* 
fects,  on  an  affidavit  that  the  deceased 
had  lefl  a  will  which  his  widow  sought 
to  suppress;  that  the  brother  was 
named  executor  therein ;  and  that  the 
widow  was  in  possession  and  wasting 
the  property ;  the  Court  held  that  the 
20th  Sec.  of  the  Act  referred  to  did 
not  apply,  as,  should  there  be  no  will, 
the  widow's  title  would  be  valid.  In 
ths  goods  of  Hurrokistno  Paul.  24th 
Oct.  1842.    1  Fulton,  83. 


(6)  Power  to  make  a  Will. 

6.  The  will  of  a  Hindu  devising 
away  lands  in  exclusion  of  his  daugh- 
ter and  the  son  of  his  brother  was 
held  valid.  Doe  dem.  Munnoo  Loll 
V.  Ooper  Dutt  and  others,  Hyde's 
Notes.     16th  Aug.  1786.    Mor.  81. 

7.  A  devise  by  a  Hindu  testator 
of  a  house  and  appurtenances,  pur- 
chased with  money  acquired  by  him 
in  his  lifetime,  to  his  third  and  fourth 
sons,  to  the  exclusion  of  the  two  elder, 
was  held  eood.  The  eldest  son  had 
separated  his  estate  from  the  testator's 
before  the  date  of  the  will,  and  the 
second  bein^  totally  deaf  was  probably 
considered  by  the  testator  as  incapable 
of  busmess.  Doe  dem.  MussickloU 
Dutt  and  another  v.  Ramtonoo  Dutt. 
26th  Jan.  1790.    Sm.  R.  79. 

7  ^,  a  Hindd,  by  certain  papers 
written  at  different  times  in  the  pre- 
sence of  one  witness,  appointed  By  his 
wife's  brother,  to  the  management  of 
certain  property  bequeathed  for  reli- 
gious purposes,  C,  the  grandson  of 
/I's  brother,  being  alive  and  of  age. 
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The  Pandits  declared  that  B  was  en- 
titled to  the  manasement  of  the  pro- 
perty  during  his  life.*  8ree  Cower 
and  another  v.  Bolaky  Sing  and  an- 
other. 17th  July  1793.  East's 
Notes.    Case  128. 

8.  A  Hindu  becjueathing  his  moye- 
able  property  to  his  widow^  she  takes 
only  a  life  estate  in  such  property 
bequeathed  to  her  by  his*wiU.  The 
widow  is  at  liberty  to  dispose,  accord- 
ing to  her  pleasure,  of  the  interest  and 
growing  produce  of  such  property ; 
but  she  cannot  dispose  of  the  property 
itself  without  the  consent  of  the  Su- 
preme Court  (who  represent  those 
that  by  the  Hindu  law  are  to  controul 
and  superintend  in  those  cases),  or 
without  the  consent  of  her  grandson 
when  he  comes  of  i^.^  Dyalchund 
Addy  and  others  y.Kishoorie  Doseee. 
6th  AprU  1795.    Mor.  83. 

8  a.  A  will  leaving  property,  real 
and  personal,  between  the  wife  and 
the  son  of  a  testator,  was  affirmed. 
Dialchund  Adie  y.  Kishoree  Dossee, 
1799.    Macn.  Cons.  H.  L.  35.  357. 

9.  The  will  of  a  Hindu  giving 
the  whole  of  his  property  to  his  third 
son  and  his  fourtn  son,  only  requiring 
them  to  pay  Rs.  10,(XX)  to  his  wife, 
and  making  no  mention  of  his  eldest 
and  second  sons,  the  former  having 
left  the  family,  and  the  latter  being 
deaf,  was  declared  by  the  Pandits  to 
be  valid  according  to  the  Shastra. 
JDeshereVs  Case.  East's  Notes.  Case 
124  a. 

10.  A  Hindd  having  sons  living 
may  dispose  of  immoveable  ancestral 
estate  by  will,  without  their  consent.^ 


>  In  this  case  the  Pandits  did  not  call  in 
question  the  power  of  a  Hindu  to  make  a 
will,  bat  Ihe  case  seems  to  have  been  de- 
cided on  other  grounds. 

>  See  Inheritance,  PI.  48  et  $eq,,  for 
the  estate  taken  hy  a  Hindu  Widow  under  a 
will  or  devise. 

'  There  was  a  difference  of  opinion  upon 
the  Bench  in  this  case,  and  the  question  was 
referred  to  the  Judges  of  the  Sudder  De- 
wanny  Adawlut,  by  letter  addressed  to  them 
by  the  Judges  of  the  Supreme  Court  The 
Judges  of  the  Sudder  Dewanny  Adawlut 
(Messrs.  Ross,  Sealy,  Rattray,  H.  Shakespear, 


Doe  dem.  Juggomohun  Boy  ?.  Bree- 
mutty  Neemoo  Dossee.  2l8t  Jnne 
1881.    Mor.  90.    CI.  R.  1834. 101. 

11.  A  father  dying,  leaving  him 
surviving  a  begotten  and  an  adopted 
son,  bequeathed  by  his  last  vnU  an  an- 
cestral Talooi  to  the  sons  of  his  hio- 
ther.  This  act  was  npheld  by  the 
Coart  Caee  of  Ra)ak  Ncbloisen, 
1800.    Macn.  Cons.  H.  L.  356. 

12.  Where  a  Hindii  by  his  will 
disinherited  two  of  his  sons  for  mis- 
conducty  and  left  the  estate  for  the 
maintenance  of  an  idol,  the  will  was 
upheld.  Doe  dem,  JKtsnomokun  Sur- 
mono  V.  Oopeemohun  Tagore.  1813. 
Macn.  Cons.  H.  L.  349. 

13.  The  will  of  a  Hindii  was  de- 
clared to  be  well  proved,  but  to  be 
wholly  inoperative,  except  as  to  a 
disposition  in  favour  of  the  stepmo- 
ther of  the  testator.^  Issurchunder 
Corformah  v.  Govindchund  Corfor- 
mah.  Jan.  1813.  Macn.  Cons.  H. 
L.320. 

14.  A  will  made  by  a  Hindii  da^ 
ing  his  minority  was  declared  to  be 
void.  Hurrosoondry  Dossee  v.  C5»- 
sinauth  Byaach,  Dec.  1814  Macn. 
Cons.  H.  L.  11. 

15.  A  Hindu  widow  cannot  vill 
awav  personal  property  derived  from 
her  husband.  JushadahBaurv.JM^ 


and  Tombull)  sent  in  reply  a  letter,  in  which 
they  stated  their  opinion  that  a  Hindu  of 
Bengal,  who  has  sons,  can  sell,  give,  or  pledge, 
without  their  consent,  immoveable  aneeftnl 
property;  and  that  without  tiie  consent  of  the 
sons  he  can,  by  wiD,  prevent^  alter,  or  afied, 
their  succession  to  such  property.  The  case 
was  accordingly  decided  in  conformity  with 
this  opinion. 

4  "Upon  a  reference  to  this  will  enoagh 
may  appear  to  jostlfy  the  Coort's  dedarstion, 
if  the  declaration  had  been  made  without 
any  exception.  But  that  the  wiU  should 
have  been  declared  'well  proved'  may,  npon 
a  perusal  of  it,  be  thought  unaeconntaUe ; 
for  it  seems  to  be  the  production  of  a  mad- 
man, and  I  should  have  thought  had,  for  that 
reason,  been  pronounced  'wholly  inopera- 
tive.'  There  is,  however,  an  exception  with 
respect  to  one  rational  bequest  The  testa- 
tor's whole  property,  which  was,  I  believe, 
considerable,  is  left  for  the  support  of  an 
idoL  The  sons  and  the  widows  are  to  be 
merely  maintained."— Sir  F.  Macn. 
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SMUt  Tagore.     12th  Feb.  1816. 
t's  Notes.    Case  47. 

16.  The  Pandits  were  of  opinion 
that  a  Hindd  maj  make  a  testamen- 
tary disposition  of  his  estate  by  writ- 
ingy  and  also  by  parol ;  but  at  any 
rate,  if  the  parol  contradicts  the  writ- 
ing,  the  latter  shall  ^revail.^  Sree 
Mutty  Berjessory  Dossee.  v.  Mam- 
conny  Dutt  and  another,  26th  July 
1816.     East's  Notes.    Case  54. 

17.  A  will  giving  all  the  testator's 
property  (a  provision  which  he  made 
for  his  wife  excepted)  to  his  brothers 
was  established.  Ca^  of  Soorjeco- 
mar  Takoor^s  will,  Macn.  Cons.  H. 
L.360. 

18.  A  Hindtiy  having  a  wife  and 
two  daughters,  made  a  provision  for 
them  by  his  will,  and  left  the  whole 
of  his  estate  to  his  brother :  the  estate 
was  ancestral  and  acquired,  moveable 
and  immoveable.  The  will  was  esta- 
blished. Bustom  Doss  Mullick  v. 
Rajindra  Mullick,  1822,  Macn. 
Cons.  H.  L.  361, 

19.  Self-acquired  property,  move- 
able and  immoveable,  may  be  distri- 
buted by  will  unequally  among 
younger  sons,  to  the  exclusion  of  the 
eldest  son.  Case  of  Moghoonoth 
PauVs  wUL    Macn.  Cons.  H.  L.  369. 

20.  No  objection  was  made  on  the 
ground  of  a  testator  having  left  three- 
fourths  of  hiB  immoveable  property 
to  one  son,  and  one-fourth  only  to 
another.  Kishnonundo  Biswas  v. 
Prawnkishno  Biswas,  Macn.  Cons. 
H.  L.  370. 

21.  A  will  of  a  Hindu  leaving  pro- 
perty for  pious  purposes  was  esta- 
blished. RamduUol  Sircar  v.  Sree 
Mootee  Soonah  JDdbee,  22d  Nov. 
1816.  Macn.  Cons.  H.L.  331.  Bam- 
tonoo  Mullick  v.  Ramgopal  Mullick, 
J%.336.<  Belmath  Sandial  Y.  Mait- 
land,    March  1820.     lb.  371. 

22.  A  bill  filed  by  a  mother,  claim- 
ing her  share  of  an  estate,  upon  parti- 


1  SedqtuBre. 

2  This  decision  was  affirmed  on  appeal  by 
the  Judicial  Committee  of  the  Privy  Coun- 
cil on  the  23d  of  June  1829.     1  Knapp,  245. 


tion  having  been  made  between  the 
widow  of  her  deceased  son  and  her 
two  surviving  sons,  was  dismissed 
with  costs,  her  late  husband  having 
left  a  will  the  intention  of  which  was 
clearly  to  exclude  her  from  partici- 
pating.' Comulmonee  Y.Joygopaul, 
9th  Dec.  1823.  Macn.  Cons.  H.  L. 
90. 


(c)  Execution, 

23.  The  question  whether  a  will 
has  been  properly  executed  by  a  Hindu 
testator  must  be  tried  by  English  and 
not  Hindu  laws  of  evidence.^  Syed 
Ally  V.  Syed  KuUee  MuUa  Khan. 
19th  Jan.  1813.    2  Str.  180. 


(d)  Construction, 

24.  W6ere  a  testator  directed  a  re- 
ligious work  to  be  performed  at  one 
place,  and  a  tempie  to  be  built  at 
another,  it  was  held  that  it  did  not 
follow  that  the  work  at  the  first  place 
meant  the  erection  of  a  temple;  and  it 
was  referred  to  the  Master  whether 
there  was  any  religious  building 
amongst  the  Hindus  less  expensive 
than  a  temple.  Bamtonoo  Mullick 
V.  Bamgopal  Mullick,  23d  June 
1829.     1  Knapp,  245. 

25.  Where  a  testator  directed  a 
Ohdt  to  be  built,  it  was  referred  back 
to  the  Master  to  inquire  whether,  by 
the  usages  of  the  Hindus,  it  was  ne- 
cessary that  it  should  also  be  conse- 
crated.    B), 


(e)  Attestation  of  Wills, 

25  a.  In  BengdH  wills,  when  one 
of  the  subscribing  witnesses  can  write 
his  name  it  is  not  necessary  to  exa- 
mine all  the  witnesses  to  obtain  pro- 
bate. In  the  goods  of  Cossinauth 
Neoghy.  10th  Dec.  1824.  CI.  R. 
1829. 163. 


*  The  power  of  Hindus  to  make  wills,  and 
the  efficacy  of  wills  when  made  hy  them,  are 
fully  recognized  in  this  case.— Sir  F.  Macn. 

**  Of  course  this  applies  only  to  the  Su- 
preme Courts. 
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2.  In  the  Courts  of  the  Honourable 
Company, 

(a)  OeneraUy, 

25  h.  It  was  held  that  a  gift  in  the 
nature  of  a  will  made  by  the  Zamin- 
ddr  of  Nuddea,  settling  the  whole  of 
his  2kiminddH  on  the  eldest  of  his 
four  sons,  subject  to  a  pecuniary  pro- 
vision for  the  younger  onds,  was  good.* 
EshanchundUai  v.  Eshorckund  Rai. 
23d  Feb.  1792.  l^S.  D.  A.  Rep.  2. 
— Stuart,  Speke,  &  Cowper. 

26.  A  claim  by  parties  for  certain 
jewels,  as  devised  to  them  by  the  will 
of  a  relation,  was  dismissed  with  costs 
for  want  of  proof  that  the  property 
sued  for  was  distinct  from  the  estate 
in  the  will,  and  for  their  share  of  the 
balance  of  which  they  had  filed  a  se- 
parate suit  against  the  widow's  bro- 
ther. Mt.  Muttunkoonwur  and  an- 
other V.  Ruttunram  Ubheram  and 
others.  16th  June  1819.  1  Borr. 
236. — Nepean,  Bell,  &  Warden. 


(b)  Power  to  make  a  WilL 

27.  A  Hindu  cannot,  under  any 
circumstances,  will  away  the  whole 
of  his  property  whilst  there  are  legal 
heirs  in  existence.  Tooljaram  Hur- 
jeevun  v.  Nurhheram  and  another, 
5th  Oct.  1811.  1  Borr.  380.— Crow 
&  Romer. 

28.  By  the  Hindu  law  every  per- 
son who  has  authoritv  while  in  nealth 
to  transfer  property  to  another  by 
gift,  possesses  the  same  authority  to 
bequeath  it.^  Sreenarain  Mat  and 
another  v.  Bhya  Jha,  27th  July 
1812.  2  S.  D.  A.  Rep.  23.— Haring- 
ton  &  Stuart 

29.  Where  there  are  three  persons 
equally  related  to  each  other  within 

1  I  have  inserted  this  case  here  because 
it  has  been  very  generally  considered  as  de- 
ciding the  question  of  the  validity  of  Hindu 
wills.  The  gift  was  in  fact,  however,  a  gift 
by  the  father  in  his  lifetime.  And  indeed 
there  is  no  difference,  in  the  case  of  Hindus, 
between  a  gift  and  a  will,  so  far  as  the  latter 
is  recognized  by  the  Courts  of  the  Honour- 
able Company. 

2  This  case  was  decided  according  to  the 
law  of  Mithila. 


the  seventh  degree,  and  equally  enti- 
tied  each  to  a  share  of  the  propeity 
of  a  certain  person,  by  the  Hindu 
law  that  person  cannot  by  will  be- 
queath the  whole  of  it  to  one  alone, 
to  the  prejudice  of  the  other  two,  un- 
less they  should  have  resigned  their 
rights  to  the  testator's  estate,  and  sach 
resignation  should  be  expressed  in 
the  will.  Hureevoulubh  Ounganm 
V.  Keshowram  Sheodas,    26th  Feb. 

1822.  2  Borr.  6.— Romer. 

30.  A  Hindu  cannot  by  w'dl  or 
deed  bequeath  or  give  away  the  whole 
of  his  property  to  one  of  his  nephews, 
to  the  exclusion  of  the  others.  Hu- 
reenmlubh  Ghungaram  v.  Keshowram 
Sheodas,  26th  Feb.  1822.  2  Boir.  & 
— Romer.  IchliaramShumbhoodasy, 
PrunumundShaeechund.  4th  March 

1823.  2  Borr.  471.— Sutherland. 

31.  Under  the  Hindu  law  a  num 
is  authorized  to  dispose  of  his  pro- 
perty  by  will,  which,  under  the  same 
law,  he  could  have  alienated  during 
his  lifetime  by  any  other  instrument. 
Mulrauze  Vencata  Vurdiah  and  am>- 
ther  V.  Mulrauze  Lutchmiah,  Case 
3  of  1824.  1  Mad.  Dec  438.- 
Grant,  Cochrane,  Sc  Gowan. 

31  a.  By  the  Hindu  law,  as  ca> 
rent  at  Madras,  a  man  may  by  will 
bequeath  his  self  acquired  property 
under  the  limitations  of  Sec.  8.  of 
Reg.  XXV.  of  1802.    lb. 

32.  By  the  Hindd  law,  current  in 
the  Madras  Presidency,  a  Zdmmddrj 
having  no  issue,  has  the  power  of 
alienating,  by  deed  or  will,  a  portion 
of  his  estate,  which,  in  default  of 
lineal  male  issue  and  intestacy,  would 
rest  in  his  widow,  without  her  consent 
Mtdraz  Lachmia  v.  Chahkany  Ven- 
cata Mama  Ja^ganadha  Ron,  3(Hh 
June  1838.     2  Moore  Ind.  App.  54. 

33.  A  widow  of  a  Hindu,  consti- 
tuted heiress  to  all  his  property  by  a 
will,  excepting  an  assignment  for  de- 
fraying the  obsequies  of  the  testator, 
contested  the  will  as  destroying  her 
rights  as  widow,  and  claimed  the 
money  set  aside  for  the  performance 
of  the  testator's  funeral  expenses. 
The  will  was  established  by  the  Court 
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Oungaram  Witrvunath  y.  Tappee 
Baee.  8d  Oct.  1811.  IBorr.  872. 
— Crow  &  Romer. 

34.  A  Hindd  widow  cannot  make 
over  property  inherited  from  her  hus- 
band belonging  to  her  family,  by  will, 
to  a  total  stranger,  or  a^  man  of  ano- 
ther and  an  in&ior  Cast,  to  the  ex* 
elusion  of  the  widow  of  her  late  hus- 
band's nephew,  then  liymg.  And  in 
a  suit  filed  under  a  will  of  plaintiff's 
(respondent's)  sister  in  his  lavour,  to 
oblige  defendant  (appellant's  uncle)  to 
surrender  the  property  left  by  the  aunt 
of  that  sister's  husband,  and  seized 
on  by  the  defendant  under  pretence 
of  its  being  devised  to  him  by  the 
will  of  the  aunt  as  a  religious  gift  to 
him,  her  family  priest,  for  the  good 
of  her  soul,  all  the  Courts  agreed 
in  disallowing  the  aunt's  right  to 
dispose  of  the  property  by  will.  The 
detendant  dying  in  the  course  of  the 
suit  in  the  Zillah  Court,  and  having 
in  the  meantime  made  away  with  all 
the  property,  except  the  house  which 
he  had  mortgaged,  that  Court,  and  the 
others  on  appeal,  declared  the  mort- 
gage  ill^l,  and  ordered  restoration 
of  the  house  to  the  respondent. 
Chooneelal  v.  Jussoo  Mull  DeveecUu. 
9th  June  1813.  1  Borr.  55.— Sir  E. 
Nepean,  Brown,  &  Elphinston. 

35.  A  will  executed  by  the  widow 
of  a  Hindu  in  favour  of  her  own  ne- 
phews, to  the  prgudice  of  the  heirs  of 
the  male  line  of  her  husband,  was 
held  to  be  illegal.  Dhoolubh  Bhaee 
and  others  v.  Jeevee  Bhaee  and  ano- 
ther.  30th  June  1813.  1  Borr.  67.— 
Sir  E,  Nepean,  Brown,  k  Elphinston. 

86.  Where  a  disinherited  Hindu 
claimed  against  his  deceased  sister's 
Oumdshtah  for  recovery  of  her  estate, 
devised  to  him  at  her  death  by  a^ee- 
ment,  it  was  decided  that  the  claim 
for  the  estate  was  good,  but  the  Ou- 
mdshtah was  held  not  liable  for  want 
of  proof  of  his  possession  of  the  pro- 
perty. It  was  also  decreed,  that  where- 
ever  the  property  should  be  found  it 
should  be  tne  right,  and  be  put  into 
the  possession,  of  the  devisee  or  his 
heirs,  all  costs  of  suit  being  defrayed 


fh)m  his  estate.  Veej  Baee  v.  Pana- 
chund  Juvehur.  5th  Feb.  1824.  2 
Borr.  635. — Bomer,  Sutherland,  & 
Ironside. 


(c)  Construction, 

37,  Where  a  testator  by  his  will 
assigned  as  •  his  motive  for  ap- 
pointing his  son-in-law  his  Kurta^ 
or  heir,  that  he  had  no  male  heirs 
to  represent  him  o%  his  death ;  that 
females  were  incapacitated  for  bu- 
siness of  the  nature  contemplated, 
viz.  the  management  of  a  large  Zd-^ 
minddri;  that,  in  consequence,  he  had 
surrendered  the  chief  part  of  his  Zd- 
minddri  to  the  Honourable  Company 
in  exchange  for  a  permanent  pecu- 
niary grant ;  and  that  he  had  placed 
the  rest  of  his  estate  in  charge  of  his 
said  son-in-law  for  certain  defined 
purposes,  chiefly  for  the  maintenance 
of  his  •family  and  recovering  debts 
due  to  the  estate ;  the  Court  held  that 
the  son-in-law  of  the  testator  was  de- 
signed to  act  as  head  of  the  testator's 
family  during  his  natural  life,  but 
that  me  testator  never  intended  him 
to  be  considered  his  heir  by  devise ; 
and  that  consequently  no  part  of  the 
testator's  estate  was  devised  to  be  en- 
joyed by  his  said  son-in-law  and  his 
heirs  in  perpetuity.  Mulrauze  Fiew- 
cata  Vurdiah  and  another  v.  Mul- 
rauze  Lutchmiah,  Case  3  of  1824. 
1  Mad.  Dec.  438. — Grant,  Cochrane, 
&  Gowan. 


(d)  Effect  of  Wills. 

38.  A  widow  of  a  Hindu  who  had 
lived  separate  from  his  brother  suc- 
ceeds to  his  share,  and  her  title  can- 
not be  barred  by  anv  will  left  by  her 
husband  in  favour  of'^a  nephew.  Mt 
Ooolab  V.  Mt.  Phool.  9th  Sept. 
18]  6.  1  Borr.  154.— Sir  E.  Nepean^ 
Brown,  k  Elphinston. 

39.  The  will  of  a  Hmdu  making  a 
partition  during  his  lifetime  induces 
the  extinction  of  his  property :  in  like 
manner  his  right  thereto  becomes 
extinct  on  his  willing  to  make  a  do- 
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nation  of  it  Kisken  Oanmd  v.  Lttd- 
lee  Mohun  Thakoor.  SOth  Aug. 
18ia    2  S.  D.  A.  Rep.  309. 

(e)  Attestation  of  WiUs. 

40.  A  will  of  a  Hindu,  attested  by 
two  witnesses,  not  written  in  theii* 
presence,  but  presented  to  them  for  at- 
testation, by  the  testator,  and  by  him 
declared  to  be  bis  will,  wfls  held  to  be 
good ;  and  his  widow,  who,  having 
acknowledged  the  will  and  paid  part 
of  the  legacies,  and  who  had  subse- 
quently refused  to  pay  the  rest  on  the 
ground  of  the  will  being  a  forgery, 
was  decreed  to  satisfy  the  remainder 
of  the  legacies.  Mt  Jiookoonmur  v. 
Mt.  Jkunkoo.  13th  Nov.  1817.  1 
Borr.  202.— Sir  E.  Nepean,  Nightin- 
gall,  &  Bell. 

(/)  Validity  of  WiUs. 

41.  Where  a  Zaminddr  appointed 
a  certain  person  his  heir  and  succes- 
sor to  the  Zaminddri  by  will,  such 
Zaminddri  being  proved  to  be  ances- 
tral property,  and  nothing  more  than 
the  wreck  of  the  possessions  held  and 
enjoyed  by  his  lorefathers,  the  will 
was  declared  to  be  a  nullity,  as  being 
repugnant  to  the  provisions  of  Sec.  8. 
of  Reg.  XXV.  of  1802.1  Cketty 
Colum  Prusunna  v.  Chetty  Colum 
Moodoo.  Case  7  of  1823.  1  Mad. 
Dec.  406. — Cochrane  &  Gowan. 

42.  A  will  of  a  Hindu,  written  on 
unstamped  paper,  was  held  to  he  m- 
valid  according  to  Sec.  13.  of  Reg. 
XIV.  of  1815.«  Mt,  Muncha  and 
others  V.  JBrijbookun  and  another, 
27th  Mav  1824.  Sel.  Rep.  1.— Ro- 
mer,  Sutherland,  &  Ironsiae. 

43.  Held,  that  the  will  of  a  Hindu 
is  of  no  validity  or  effect  whatever, 

1  The  Regulation  provides  that  proprie- 
tors shall  be  at  liberty  to  transfer  in  any 
way  their  right  in  the  whole  or  any  part  of 
their  ZamituidrUj  provided  such  transfers  be 
not  repugnant  to  tiie  Hindu  or  Muhamma- 
dan  laws.  This  case,  then,  decides  that  the 
Sudder  Adawlut  at  Madras  denies  the 
right  of  a  Hindu  to  will  away  ancestral 
property. 

2  Rescinded  by  Reg.  I.  of  1827. 


except  so  far  as  it  may  be  coiMostoit 
with  Hindu  law.  Rajah  Sooranam/ 
Venkaiapetty  Rao  v.  Rajah  Soora- 
nany  Ramachendra  Rao,  Case  1  of 
1825.  1  Mad.  Dec  495.— Grant, 
Cochrane,  k  Oliver. 

44.  A  testamentary  dispoation  of 
prerogatives  *and  property  can  coaSa 
no  right  in  opposition  to  the  customs 
of  the  country  y  or  family  of  the  party 
executing  it.  Maloslherry  KomLor 
gom  Rama  Wurma  Rajah  v.  Jlfoo- 
therakal  Komlagom  Rama  Wurma 
Rajah.  Case  5  of  1825.  1  Mad.  Dec 
509. — Grant,  Cochrane,  &  Oliver. 

44  a.  Courts  of  Justice  are  pro- 
hibited from  interfering  in  the  case  of 
a  will  of  a  Hindu  deceased,  except  on 
a  regular  complaint  under  Sec  2.  of 
Reg.  V.  of  1799.  Bayjnath  Base, 
Petitioner.  22d  April  1845.  2  Sev. 
Cases,  179.— Reid. 


(g)  When  set  aside. 

44b.  Semble,  A  will  established  in 
a  former  suit  cannot  be  impeached  in 
a  subsequent  suit  brought  by  the  same 
party.  Mulraz  JLachmia  v.  Chak- 
kany  Vencata  Rama  Jagganadha 
Row.  30th  June  1838.  2  Moore 
Ind.  App.  54. 

44  c.  Jl  will,  probate  of  which  has 
been  granted  by  the  Supreme  Coort, 
can  only  be  set  aside  by  the  Supreme 
Court.  Oonyree  Chum-  Moohtrjee  v. 
Obhoychum  Mooherjee,  16th  Jan. 
1844.  S.  D.  A.  Sum.  Cases,  55.— 
Reid. 


11.  Of  Muhammadans.' 

1.  Power  to  make  a  WiU. 

45.    A  Musulmdn    woman   may 

make  a  will,  either  in  writing  or  by 

parol,  disposing  of  her  property  to  a 

stranger,  though  she  have  a  oatoral 

'  The  Muhammadan  law,  with  regard  to 
wills  of  Musulmans,  is  acknowledged  is  all 
the  Courts  in  India.  See  4  Hed.  466  etteq, 
Macn.  Princ.  BL  L.  53.  125.  241  €t  uq. 
Siraj.  1. 
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son  bja  Christiatiy  which  son,  being 
bred  np  a  Christian,  cannot  of  right 
inherit  her  property.  In  the  goods  of 
Beebee  Hay.  3d  Term  1819.  East's 
Notes.  Case  105. 

46.  A  Musulmdn  cannot  make  a 
bequest  in  favour  of  some  of  his  heirs 
to  the  exclusion  of  othere,  without  the 
consent  of  such  other  heirs.  Shah 
Ohoolam  Mohee-^Hxi'deen  Sahib  Shoo- 
tary  v.  RuhmuUoon'Nisa  JBeebee 
and  another.  Case  1  of  1820. 
1  Mad.  Dec.  254  —  Harris  & 
Grseme. 

47.  Where  a  Muhammadan  widow 
bequeathed  bj  will  the  whole  of  her 

Eroperty  to  a  stranger,  the  Court  up- 
ela  the  will,  as  the  testatrix  left  no 
heirs,  and  decreed  that  the  legatee 
should  take  the  whole  of  the  property ; 
but  it  was  at  the  same  time  decided, 
that  had  she  left  objecting  heirs  two- 
thirds  of  the  property  would  have 
gone  to  them  and  one  to  the  legatee. 
Moohummud  Ameenoodeen  anaano- 
ther  V.  Moohummud  Kubeeroodeen. 
dlst  March  1825.  4  S.  D.  A.  Rep. 
49. — Harington  &  Smith. 


2.  Effect  of  Wills. 

48.  Legacies,  by  the  Muhamma- 
dan law,  are  limited  to  one-third  of 
the  testator's  property,  exclusive  of 
funeral  charges  and  debts,  the  re- 
maining two-thirds  not  being  alien- 
able by  will  from  the  heirs-at-law. 
Muzia  Begum  v.  Aha  Moohummud 
Ibrahim.  8th  Aug.  1806.  1  S.  D. 
A.  Rep.  150.  —  H.  Colebrooke  & 
Fombelle. 

49.  And  the  heirs  of  a  Musulmdn 
deceased  were  held  to  be  entitled  to 
recover  two-thirds  of  his  estate  from 
the  widow  of  his  executor.    lb. 

50.  A  Muhammadan  Fahir  having 
appointed  a  person  his  Jdnishin,  or 
successor,  witn  the  apparent  intention 
of  bequeathing  to  him  his  estate ;  it 
was  held  that  the  bequest  was  good 
to  the  extent  of  one-third  of  his  estate, 
the  other  two-thirds  going  to  the  legal 
heirs  of  the  deceased.  Mt.  Soobhanee 
V.  Bhetun.    11th  Sept  1811.     1  S. 


D.  A.  Rep.  346.  —  Harington    & 
Stuart 

51.  A  Muhammadan  cannot  by 
his  will  vary  the  legal  proportions  of 
his  estate  to  be  sharea  by  his  heirs 
and  relations,  although  as  between 
heirs  and  relations  he  may  in  his 
lifetime  give  the  whole  or  any  part  to 
any  whom  be  may  prefer.  In 
the  mattep  of  Keramutool  Niesa 
Beebee.  24tk  Dec.  1817.  East's 
Notes.    Case  67.  * 

52.  But  semble,  A  Muhamma- 
dan may  bv  will  give  the  whole  or 
any  part  of  his  estate  to  a  stranger. 
Ibm 

53.  A  will  made  by  a  Musulm&n 
in  favour  of  one  son,  or  of  one  heir, 
cannot  take  effect  to  the  prejudice 
and  without  the  consent  of  the  other 
sons,  or  the  otlier  heiis.  Sued  Lutf 
AH  and  another  v.  Mt.Wasaum. 
25th  Anril  1837.  6  S.  D.  A.  Rep. 
169. — Money. 


8.  Nuncupative  WUL 

64.  A  verbal  bequest  of  property, 
real  or  personal,  is  valid  by  the  Mu- 
hammadan law  so  far  as  a  third  of 
the  property  of  the  bequeather,  two- 
thirds  falling  necessarily  to  the  heirs- 
at-law.  iSshwur  Khan  v.  Jeumn 
Khan.  9th  Aug.  1799.  1  S.  D.  A. 
Rep,  26. — Cowper. 


4.  Validity  of  Wills  and  Bequests. 

55.  If  a  Muhammadan  assign  pro- 
per^ for  a  pious  endowment,  and  he 
(or  nis  executor  on  his  part)  appoint 
a  trustee,  and  such  trustee  (there 
being  no  special  provision  for  his  suc- 
cessor) on  nis  death-bed  bequeath  the 
trust  to  his  sons,  the  bequest  is  good 
in  law,  and  the  sons  are  entitled  to 
the  superintendence  jointly,  and  to 
the  lawful  profits  accruing  from  it, 
not  subject  to  the  confirmation  of  the 
ruling  power,  neither  are  they  remov- 
able quam  diu  se  bene  gesserint;  but  on 
proof  of  misconduct,  or  breach  of  their 
trust,  the  ruling  power  shall  appoint 
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Another  or  others  in  their  stead.  Moo- 
hummud  Sadik  v.  Moohummud  AH 
and  others.  6th  Dec.  1706.  1 S.  D. 
A.  Rep.  17. — Cowper. 

56.  The  assent  of  the  heirs,  after 
the  death  of  the  testator,  is  necessary 
to  the  validity  of  the  will  of  a  Mu- 
sulmdn,  bequeathing  from  them 
more  than  a  certain  pn^)ortion  of  his 
property.  Syed  Ally  Cawn  and 
othen  Y.  8yed  KuUee  MuUa  Khan 
and  others,  2d  Aug.  1814  2  Str. 
269. 

57.  And  a  defendant  pleading  in 
bar  to  a  bill  a  will,  statuig  that  all  the 
members  of  the  family  had  assented 
to  it,  but  without  shewing  how,  such 
will  was  held  to  be  questionable  by 
the  Court,  and  was  withdrawn  by  the 
defendant.     Ih. 

58.  A  widow  of  a  Muhammadan 
claiming  half  of  a  house  derised  to 
her  by  ner  husband  in  his  will,  be- 
yond the  share  belonging  to  her  by 
law,  was  held  to  be  entitled  to  it,  not- 
withstanding a  FdriJ^khatt  passed 
by  her,  there  being  no  dispute  at  the 
time  of  passing  the  FdrihhhfuUtj 
the  widow  then  residing  on  the 
premises,  and  it  therefore  only  per- 
taining to  the  share  willed  to  the  wi- 
dow as  one  of  the  joint  heirs  of  her 
husband ;  and  although  the  Muham- 
madan law  does  not  allow  bequests, 
made  as  such  under  a  will,  to  heirs, 
yet  it  was  held  to  recognize  Nazrs 
or  gifts  similar  to  that  recited  in  the 
will :  and  as  there  was  no  proof  that 
the  widow  ever  transferred  her  right 
by  giving  it  up  to  be  divided  among 
the  heirs,  nor  that  she  in  any  way  le- 
gally alienated  it,  she  was  held  to  be 
clearly  entitled  to  recover.  Mt,  Aesha 
and  others  v.  Mt.  Aesha^  Widow  of 
Ubdoorrehman.  5th  July  1820.  1 
Borr.  306. — Hon.  M.  Elphinstone, 
Bell,  &  Prendergast. 

59.  A  testament  of  a  Musulmdn 
was  declared  null  under  the  Muham- 
madan law,  because  he  made  a  parti- 
tion amongst  his  heirs,  giving  some  a 
preference,  which  the  law  would  not 
give.  Hidayat  AH  Khan  and  an- 
other V.  Tajan  and  others.  4th  April 


1883.    5  8.  D.  A.  Rep.  287.-Wal- 

pole. 

6.  Execution  of  WiUs. 

60.  The  question  whether  a  vill 
has  been  properly  executed  by  a  Ma- 
hammadan  t^tator  must  be  tried  by 
the  English,  and  not  by  the  Muham- 
madan law  of  evidence.^  Syed  AUv 
V.  Syed  KuUee  MuUa  Khan.  19th 
Jan.  1813.    2  Str.  180. 


"■/*.-  'V-»J  ^/- 


III.  Of  Eubopeans. 


1.  In  the  Supreme  Courts, 

61.  Of  two  wills,  the  later  in  date, 
though  making  provision  for  the  ssme 
persons,  and,  m  general,  to  the  same 
effect  with  the  prior  of  the  two,  yet, 
in  so  far  as  it  may  miake  any  differeDt 
provision,  it  will  be  considered  as  re- 
voking the  former.  Burt  and  otken 
Y.Wood  and  others.  llthAprill816. 
East's  Notes.    Case  52. 

62.  A  bequest  of  Rs.  5000,  to  be 
invested  in  a  house  for  Bf  and  Rs.90 
per  mensem  during  her  life,  was  held 
only  to  give  her  a  life  interest  in  the 
Rs.  5000 ;  and  the  same  could  not  be 
considered  to  be  in  satisfactioD  of  a 
debt  of  Rs.  4500  due  to  her  from  the 
testator.     lb. 

63.  Under  a  devise  of  the  resiAe 
of  a  testator's  estate  to  his  six  natural 
children,  and  on  the  death  of  any  of 
them  intestate,  and  without  offspring, 
the  survivor  to  succeed  to  the  pro- 
perty of  such  deceased;  it  was  held 
that  the  children  in  the  first  instance 
took  respective  estates  for  life,  with  a 
power  of  disposition  by  wiU,  though 
they  had  no  issue :  that  as  either  had 
offspring  born,  the  interest  became 
vested  in  the  parent;  but  if  there  were 
no  offspring  bom,  nor  the  party  made 
a  will,  the  interest  in  his  share  8U^ 


1  Of  course  this  decision  refers  only  to 
the  practice  in  the  Supreme  Courts,  sod  Dot 
to  that  in  the  Courts  of  the  Honourable 
Company. 
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Ttved  to  the  suryivore,  the  last  of 
whom  only  would  take  absolutely ; 
and  that  the  legal  estate  must  conti- 
nue in  the  executors  till  the  respective 
interests,  or  the  interest  of  the  survivor 
of  ally  vested.  Ih. 

64.  A  testator  by  his  will  bequeathed 
Rs.  20,000  upon  trust,  to  pay  the  in- 
terest arising  therefrom  to  A  f(B*  life, 
in  case  she  snonld  continue  a  widow, 
and  should  she  marry,  from  and  after 
such  marriage,  or  her  decease,  which- 
ever should  nrst  happen,  as  to  the  said 
pnncipal  sum  in  trust  for  B  and  C  in 
equal  shares,  if  both  should  be  living, 
or  the  whole  to  the  survivor  if  either 
should  be  then  dead.  A  married 
again  in  the  lifetime  of  the  testator ; 
afterwards,  and  also  in  the  lifetime  of 
the  testator,  C  died.  On  a  bill  filed 
by  i3,  claiming  the  whole  as  survivor, 
it  was  argued,  on  behalf  of  the  resi- 
duary legatees,  that  the  moiety  of  C7, 
who  died  after  the  marriage  of  the 
Ic^tee  for  life,  and  before  the  death 
ofthe  testator,  lapsed.  Held,  that  B 
was  entitled  to  the  legacy,  the  execu- 
tors to  have  their  costs  out  of  the 
estate,  and  the  residuary  legatees,  and 
one  of  the  executors  who  had  sepa- 
rated, to  pay  their  own  costs.  Mendes 
v.  Be  Souza  and  others,  1st  Aug. 
1838.    Barwell's  Notes,  8. 

65.  The  Court  will  presume  that 
the  formalities  required  by  the  new 
Wttis  Act  have  been  complied  with, 
unless  the  contrary  appears  upon  the 
face  of  it.  In  the  goowt  of  Davidson. 
13th  Nov.  1843.    1  Fulton,  338. 

66.  In  the  new  Wills  Act,  the  term 
*^  actual  military  service"  means  field 
service,  the  Legislature  evidently  never 
contemplating  the  exemption  of  all 
military  men.'  In  the  goods  of 
Be  Bvde.  17th  Nov.  1843.  1  Ful- 
ton, 337. 


67.  When  an  erasure  has  been' 
made  after  execution  of  a  will,  and  is 
not  signed  by  the  testator,  the  probate 
must  contain  the  words  intended  to 
be  erased.  In  the  goods  of  Leach* 
21st  Nov.  1843.    1  Fulton,  338. 

68.  A  testator  signed  his  will  in 
the  presence  of  a  witness,  who  sub- 
scribed it  in  his  presence.  Shortly 
afterwards,  «pon  the  arrival  of  ano- 
ther witness,  the  testator,  in  the  joint 
presence  of  the  foftner  witness  and 
the  other  subscribing  witness,  ac- 
knowledged his  subscription  at  the 
foot  of  the  will.  The  second  witness 
then  subscribed  the  will,  and  the  first 
witness,  in  his  and  the  testator's  pre- 
sence, acknowledged  his  subscription, 
but  did  not  re-subscribe.  Held  that, 
under  the  provisions  of  Act  XXV.  of 
1838,  such  attestation  was  invalid,  as 
both  witnesses  must  subscribe  after 
the  signature  on  the  will  has  been 
made  or  acknowledged  by  the  testator 
in  the  presence  of  two.  In  the  goods 
of  Casement,  gth  July  1844.  1  Ful- 
ton,  463. 

68  a.  And  this  judgment  was  af- 
firmed on  appeal  by  the  Judicial 
Committee  of  tne  Privy  Council,  who 
held  that  the  requirements  of  the  Act 
had  not  been  sufficiently  complied 
with;  it  being  necessary  that  both 
witnesses  should  be  jointly  present  at 
the  same  act  of  the  testator,  and 
jointly  subscribe  it  in  his  presence. 
Casement  v.  Fulton  and  another. 
19th  June  1845.  3  Moore  Ind. 
App.  395. 


>  In  this  case,  Pee),  C.  J.,  observed: 
"  The  nature  of  this  country  is  such,  that  I 
am  afraid  there  are  many  persons  in  the 
Mofussil  who  are  far  removed  from  profes- 
sional aid,  and  many  wills  will,  in  conse- 
quence, be  inoperative.  The  Court  will  not 
at  present  refuse  probate,  but  they  will 
consider  the  case." 


2.  In  the  Courts  of  the  Honourable 
Company. 

69.  A  (a  native  of  France)  died  at 
Patna,  leaving,  by  wiU,  to  his  bro- 
thers, B  and  (7,  a  sum,  of  which  the 
interest  was  to  be  paid  to  the  poor 
until  they  personally  appeared  and 
claimed.  His  widow,  jD,  was  made 
residuary  legatee.  On  a  certified  de- 
claration of  the  citizens  ofthe  birth- 
place of  J.  that  B  and  C  had  been 
absent  more  than  thirty-five  years 
previous  to  the  will,  it  was  ruled  that 
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the  legacy  had  lapsed,  their  death 
prior  to  that  of  the  testator  being  pre- 
sumable. Durand  and  another  y. 
BoUard  and  others.  15th  Feb.  1832. 
5  S.  D.  A.  Rep.  176.— C.  Smith  & 
Rattray. 

70.  Aj  as  next  of  kin  to  JB,  de- 
ceasedy  had  authorized  C  to  proceed 
on  his  part  in  regard,  to  the  succes- 
sion,  and  receive  commtmication  of 
any  will.  C,  on  the  power  of  ^,  sued 
for  a  special  legftcy  to  Dj  A's  bro- 
ther,  on  the  ground  of  his  presumed 
death.  A  was  nonsuited  in  the  Lower 
Court  for  defect  of  kin  proved ;  but 
the  Sudder  Dewanny  Adawlu^  ad- 
verting to  the  terms  of  the  power,  on 
proof  supplied,  reversed  the  decisions 
of  the  Lower  Courts,  and  awarded  to 
A,  as  heir,  his  share  of  the  legacy, 
which  was  treated  as  intestate  pro- 
perty,   lb. 


IV.  Op  PARsfs.* 

71.  Two  Pdrsfs  (being  adopted 
sons  of  the  testator),  claiming  under 
two  separate  wills,  the  one  being 
signed  by  the  dec^tsed,  but  not  wit- 
nessed, and  the  other  being  neither 
signed  nor  witnessed,  the  signed  will 
was  determined  to  be  the  true  one 
under  the  rules  of  the  Pdrsls,  and  to 
pass  the  estate  of  the  testator,  not- 
withstanding any  performance  by  the 
legatee  named  in  tne  unsigned  will  of 
certain  religious  ceremonies  in  honour 
of  the  deceased.  Nawee  Buhoo  and 
another  v.  Peshtunjee  Loola  Bhaee 
and  another.  15th  Dec.  1802.  1 
Borr.  1. — Duncan,  Cherry,  &  Lech- 
mere. 

72.  A  Pdrsi  claiming  a  third  share 
of  his  father's  estate  from  his  two 
elder  brothers,  on  the  ground  that  the 
will  under  which  they  took  the  pro- 
perty, and  by  which  he  was  expressly 
aisinhcrited,  was  a  foreery,  and  fail- 
ing to  prove  such  alleged  forgery,  was 


^  The  Parsi  law  is  not  especially  reserved 
to  Parsis,  bat  I  have  classea  the  cases  under 
one  head,  as  frequently  they  are  allowed  the 
benefit  of  their  laws  and  customs. 


nonsuited.  Mihirwanjee  Muttunjee 
v.Poonjeea  Bhaee  and  another.  19th 
May  1815.  1  Borr.  141.  —  Sir  E. 
Nepean,  Brown,  &  Elphinston. 

73.  Where  two  P4rsis  claimed  from 
their  cousin  the  amount  ofal^acy 
left  them  by  his  father's  will,  Uiere 
being  no  direct  proof  of  the  existence 
of  any  will  executed  by  the  uncle,  the 
legacy  was  decreed  to  be  paid  to  them, 
with  interest  from  the  time  of  their 
first  instituting  proceedings  against 
their  cousin,  on  collateral  evidence  of 
the  existence  of  the  will  by  proof  of 
admission  of  it  by  the  latter*  Poot^- 
jeea  Bhaee  and  another  v.  ^onahtr- 
wanjee  Suhooraljee.  25th  Aug.  1818. 
1  Borr.  226.— Sir  £.  Nepean,  Night- 
ingall,  Bell,  &  Prendersast. 

74.  The  heirs  of  a  Pars!  merchant 
having,  upon  his  death,  taken  posses- 
sion of  his  shop,  and  continued  to 
carry  on  his  business  for  nearly  two 
years,  the  Courts  below  refused  to 
disturb  their  possession  upon  the  pro- 
duction of  a  will,  by  which  the  busi- 
ness was  directed  to  be  carried  on  by 
the  executor  for  their  benefit  until  he 
should  think  prop^  to  admit  them 
into  possession.  Held  by  the  Judi- 
cial (jommittee  of  the  Privy  Clouncil, 
affirming  the  judgments  of  the  Courts 
below,  that  the  abstaining  from  pro- 
ducing the  will  for  the  above  peariod 
was  a  consent  on  the  part  of  the  ap- 
pellant to  the  respondents'  possesaloD 
of  their  father's  estate  and  business, 
and  was  therefore  a  virtual  compli- 
ance with  the  terms  of  the  will 
Khoorshedrjee  Manih-jee  v.  Mehr- 
wanjee  Khoorshed^ee  and  another. 
23d  June  1837.  1  Moore  Ind.  App. 
431. 

75.  Semble,  Where  a  will  has  been 
admitted  to  probate,  and  acted  upon 
in  the  Courts  below,  the  Judicial 
Committee  of  the  Privy  Council  wiD 
not  enter  into  the  question  whether 
such  will  be  sufficiently  proved  or 
not.     Ih. 

76.  If  a  Pdrsi  be  separated  from 
his  wife,  and  if  she,  at  the  time  of 
separation,  passed  a  wnting  to  her 
husband  regarding  her  maintenance, 
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jewels^  and  clothes^  to  the  effect  that 
if  she  died  the  property  should  go  to 
her  husband,  wnile  such  writing  is  in 
existence  she  cannot,  by  will  or  other- 
wise, bequeath  the  property  to  ano- 
ther; and  in  the  absence  of  a  tes- 
tamentary disposition,  .the  property 
which  she  had  derived  from  nim,  and 
which  had  belonged  to  her,  would  go 
to  her  husband.  Burjorjee  JBheeni' 
jee  V.  Ferozshaw  Dhunjeesharo.  10th 
Sept  1839.  Sel.  Rep.  206.— Gibeme, 
Pyne,  &  Greenhill. 

77.  But  if  no  such  writing  had 
been  executed,  and  she  had  saved  her 
allowance,  sold  her  jewels  and  clothes, 
or  thus,  or  otherwise,  accumulated 
property  by  her  own  l&bour,  she  could 
bequeath  it  to  another  person^  and 
past  her  husband.     lb, 

V.  Op  Armenians.^ 

78.  A  testator,  an  Armenian,  made 
and  executed  his  will  in  the  most  for- 
mal manner,  in  triplicate;  he  after- 
wards sent  for  one  of  the  parts  in  the 
hands  of  one  of  his  executors,  upon 
which  it  was  proved  that  various  al- 
terations were  interlined  by  his  dicta- 
tion. But  as  these  interlineations 
were  not  signed  by  the  testator,  the 
original  will  was  held  to  stand  unal- 
tered ;  the  alterations  merely  shewing 
that  the  testator's  intention  was  to 
make  a  more  formal  wilL  Probate 
was  accordingly  granted  to  the  exe- 
cutor named  in  the  original  will.  Ki- 
rakoos  Arathoon  v.  Arbuthnot  and 
others.    19th  Oct.  1813.    2Str.215. 

79.  According  to  the  Armenian 
law,  a  verbal  bequest  of  self-acquired 
properbr  to  an  illegitimate  son  is 
good,  the]*e  being  no  legitimate  chil- 
dren ;  but  such  a  disposition  of  patri- 
monial property  is  not  valid  to  the 
exclusion  ot  the  legal  heirs.  Avietick 
Ter  Stcifanoos  v.  Khaja  Micliael  Ar- 
ratoon.  8th  Feb.  1820.  3  S.  D.  A. 
Rep.  9.— Fendall  &  Goad. 


1  ArmeniaDB  are  sometimes  allowed  the 
benefit  of  their  own  law,  although  such  law 
is  not  especially  reserved  to  them. 


80.  But  on  proof  that  such  illegi- 
timate son,  after  the  death  of  his  &- 
ther,  virtually  acknowledged  the  right 
of  his  heirs  by  taking  out  probate, 
and  benefitting  under  the  will  of  his 
great-uncle,  and  by  entering  into  a 
compromise  with  his  great-uncle's 
daughter  for  her  share  of  the  pro- 
perty, the  Court  held  that  the  verbal 
bequest  should  not  avail.'    lb. 


WITCHCRAFT.  — See  Criminal 
Law,  362  et  seq. 


WITNESS.— See  Evidence,  30  et 
seq.,  lOI  et  seq. 


WOOTUMNA.  -  See  Funeral 
Rites,  12, 13. 


^vN^v/v#^y>  ■%  ^^\^ 


WOUNDING.  -  See  Criminal 
Law,  627  et  seq. 


WRIT. 


I.  Ne  Exeat  Regno. 

1.  WJien  issuedy  1. 
§        2.  Power  of  issuing.  — See 
Jurisdiction,  165. 

II.  Prerogative  Writs.  —  See 
Jurisdiction,  163. 

III.  Mandamus.  —  See  Jurisdic- 

tion, 164. 

IV.  Habeas  Corpus.— See  Ha- 

beas Corpus,  passim;   Ju- 
risdiction, 166  et  seq, 

V.  Assistance.  —  See  Attach- 
ment, 8. 10. 


The  decision  in  this  case  seems  to  have 
been  passed,  not  so  much  with  reference  to 
the  principles  of  the  Armenian  law  regard- 
ing succession  to  property,  as  to  the  fact  of 
the  virtual  acknowledgment  by  the  respon- 
dent of  the  rights  of  the  individual  through 
whom  the  appellant  claimed. 
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VI.  Execution. — SeeExEcuTiow, 
passim;  Sheriff,  6. 

VII.  Execution  of  Writ.  —  See 
Sheriff's  Ofbicer,  2. 

VIII.  Amendment,  of  Writ. — See 
Amendment,  2. 


I.  Ne  Exeat  Re«no. 


I.  When  issued. 

1.  An  intended  departure  to  Monl- 
mein,  with  the  intention  of  proceed- 
ing thither  without  delay  vtd  Ran- 
ffoon,  is  not  a  sufficient  departure  to 
found  the  issuing  of  a  writ  ofne  exeat 
regno.  Assignees  of  Boyd  y.  MaureL 
I4th  June  1844.     1  Fulton,  455. 


WUTTUN.— See  Watav,  passim. 


WUZEEFADAR.  —  See   WAHzf- 


FAHDAR,  1. 


'\y^,'^^'\y\^-  r^\^    V  \j'  '» rv  x/* 


YATI. — See  Inheritance,  198. 


YOUNG  PERSONS,OFFENCES 
COMMITTED  BY.  — See  Cri- 
MiNAL  Law,  632  et  seq.        1 


..'■  ^V,"  "  -^'^  >r*  '\  i^  **  -v  ^  ^v.'\."' 


ZAMINDAR. 


1.  Where  an  under  tenant  had,  by 
his  engagement,  agreed  to  discharge 
the  Kifts  direct  to  the  Collector,  as 
well  as  to  pay  certain  sums  to  the 
Zaminddr,  and  he  had  not  dischai^ed 
the  outstanding  demands  of  the  Col- 
lector on  the  ZamirMri  before  the 
expiration  of  the  Fusliy  it  was  held 
that  the  Zaminddr  was  entitled  to 
oust  him  from  his  farm.     Zamindar 

of  CharmaJial  v. -.    Case  15 

of  1814.     1  Mad.  Dec.  94.— Scott  & 
Greenway. 

2.  A  grant  by  a  Zaminddr  in  1804 
of  part  of  his  Zaminddriy  which  he 


held  at  that  time  under  an  eight  years' 
lease,  and  which  was  afterwards  con- 
firmed to  him  upon  the  permanent 
settlement,  is  valid  as  against  himself. 
Semble,  Such  a  grant  would  not  be 
valid  against  his  successors  or  against 
Government  J  Rajah  Enoogunty  Soo- 
riah  v.  Rajah  Vencata  Nedadry  Rao. 
July  1821.  3Knapp,27,note.  (Sad. 
Ad.  Mad.) 

8.  The  riffht  of  cultivating  part  of 
a  Cootc^oZa  belonging  to  two  RyotSy 
who  seemed  to  have  relinquished  the 
land  for  a  time,  cannot  be  granted  to 
a  stranger  in  perpetuity  by  the  Za- 
minddr,  as  the  Ryots  may  claim  and 
enter  upon  it  again.  Bkavanarrain 
and  others  v.  Letchmadavummak  and 
another.  Case  2  of  1822.  1  Mad. 
Dec.  817. — Harris  &  Gowan. 

4.  A  Zaminddr  cannot  arbitrarily 
dispose  of  the  iMVons  or  property  of 
his  servants  liq^pt  having  recourse 
to  the  prescribea  l^;al  process,  even 
though  ne  have  a  just  demand  against 
them  for  frauds  and  embezzlements 
committed  in  their  discharge  of  the 
trusts  which  he  had  confided  to  them ; 
and  he  is  liable  for  damages  for  such 
unlawful  restmint  of  their  persons  or 
disposition  ofxheir  property.*  Aroo- 
vela  Rbodrapah  Naidoo  and  another 
V.  Rajah  Bamsrla  Coomara  JPedda 
Vencatapah  Naidoo  JBahadoor.  Ca^ 
11  of  1824.  1  Mad.  Dec.  47L— 
Grant,  Cochrane,  &  Oliver. 

5.  Where  two  brothers,  at  the  sct- 
tlemeht  of  1197  Fusli  (1789-90), 
contracted  for  a  village  in  the  Benares 
Province,  under  the  appellation  of 
MustdjirSf  and  at  the  end  of  twenty- 
eight  years  the  Collector  resumed  and 
re-assessed;  the  suit  of  their  heirs 
against  the  Government  to  recover 
the  village  as  ZaminddrSf  and  to  hold 
at  the  original  Jama,  was  dismissed, 
notwithstanding  long  hereditary  pos- 
session and  acts  of  proprietary  domi- 

^  An  appeal  was  institoted  from  this  jodg- 
ment  to  the  King  in  Council,  but  the  case 
was  compromised. 

2  This  decision  was  affirmed  on  W^  ^ 
the  Judicial  Committee  of  the  PHtj  Coandl 
on  the  nth  of  August  1841. 
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nion  by  them  and  their  ancestors^  the 
Sarrishtahddrs  of  the  Pergunnak  cer- 
tifying that  contracting  2kiminddrs 
had  been  yariously  designated,  as, 
Taloohddrs,  Tarafddrs,  Aimahddrs, 
but  had  never  received  the  appella^ 
tion  of  Mustdjir.  Oovemment  v. 
Dindayal  Misr  and  aether,  23d 
March  1831.  5  S.  D.  A.  Rep.  99.— 
Tumbull  &  Sealy. 

6.  Money  advanced  to  the  guar- 
dian and  agent  of  an  infant  Zamin- 
ddvj  to  pay  the  arrears  due  to  Go- 
vernment on  account  of  his  Zamin- 
ddriy  is  recoverable  in  the  Mofussil 
Courts  from  the  Zaminddr,  although 
the  lenders  took  a  bond  in  the  En- 
glish form  for  it  from  his  guardian  or 
agent,  in  their  own  names,  without 
any  mention  in  it  of  the  2kiminddry 
and  sued  out  and  obtained  judgment 
against  them  personally  in  the  Su- 
preme Court  of  ^Ucutta  upon  the 
bond,  and  took  on^f  them  in  execu- 
tion under  the  judgment*  Oopee 
Mohun  Tahoar  v.  Raja  Radhanat, 
8th  Jan.  1834.    2  Enapp,  228. 

7.  The  power  of  a  Zaminddr  to 
alienate  waste  or  uncultivated  land 
was  declared  binding  on  his  succes- 
8ors,  under  Sec.  15.  of  Reg.  XXX. 
of  1802.1  NeeladryRomy.Vencata- 
putty Rauze.  27th  June  1834.  Camp. 
Reg.  121,  note.     (Privy  Council.) 

8.  Held  by  the  Sudder  Dewanny 
Adawlut,  on  a  summary  application, 
that  it  is  not  competent  to  a  Zaminr 
ddr  to  collect  fees  appertaining  to  the 
office  oiKdzi.  The  question  of  right, 
however,  was  still  left  open  to  a  re- 


i  In  part  saperseded  by  Sec.  7.  of  Reg.  IV. 
of  1832,  and  Act  IV.  of  1837. 


gular  suit  should  the  Zaminddr  think 
proper  to  try  it.  Bimla  DihheaChow- 
drain  and  another^  Petitioners.  15th 
Jan.  1841.  S.  D.  A.  Sum.  Cases,  1. 
— Tucker  &  Reid. 


^^W*»*M»^^»*^*M»^»»^»^^»^^ 


/  / 


ZAMINDARI. — See  Assessment, 
pamm;  Laitd  Tenure,  45  et  seq. 

m 

ZI  FIRASH.— See  Cbiminal  Law, 

392. 


^%«X^rf'VS/^^/V%/%^VN^^^^S^ 


ZILLAH   COURT. —  See  Juhis- 
DICTION,  253  et  seq. 

ZILLAH  MAGISTRATE. 

1.  The  Supreme  Court  has  not  the 
power  to  remove  by  certiorari  the 
conviction  by  a  Zillah  Magistrate  of 
a  British  subject,  unless  such  convic- 
tion be  unaer  the  53d  Geo.  III. 
c.  155.  In  the  matter  of  Pattle. 
14th  Nov.  1836.    1  Fulton,  313. 

2.  A  Zillah  Magistrate  may  put 
in  affidavits  in  reply  to  those  on 
which  a  rule  nut  for  a  certiorari  is 
founded.     lb. 

3.  And  if  such  affidavits  shew  that 
the  conviction  by  the  Zillah  Magis- 
trate is  not  under  the  53d  Geo.  Ill* 
c.  155.  the  certiorari  will  not  go.  Ih. 

4.  Semble,  A  Zillah  Magistrate 
may  be  punished  for  contempt  of  the 
Supreme  Court.    lb. 


ZU  AL  IHRAM.  — See  Inhebi- 

TANCE,  269. 


END  OF  THE   DIGEST. 
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GLOSSARY. 


N.  B.  THE  FOLLOWING  0L08SART  IS  INTENDED  HEBELT  TO  EXPLAIN  THE 
NATIVE  TERMS  USED  IN  THE  TEXT:  IT  WOULD  BE  A)REIGN  TO  THE 
PURPOSE    OF   THE    PRESENT  WORK  TO    EXTEND  IT   FURTHER. 


A. 

Admil  (A.  ^Ip)^  A  saperintendant 
of  a  district 

Abddi  (P.  fjch\)f  Cultivated,  peo- 
pled. 

Abkdri  (P.  {jj^\),  Taxes  or  duties 

on  the  manufacture  and  sale  of  spiri- 
tuous liquors  and  intoxicating  drugs. 

Ahwdb  (A.  Lm>A^\)f  Items  of  taxation, 

cesses,  imposts,  taxes.  This  term 
IS  particularly  used  to  distin^ish 
the  taxes  imposed  subsequently  to 
the  establishment  of  the  Asal,  or 
original  standard  rent,  in  the  na- 
ture  of  additions  thereto.  In  many 
places  they  had  been  consolidated 
with  the  Ami,  and  a  new  standard 
assumed  as  the  basis  of  succeeding 
imposition.  Many  were  levied  on 
the  Zaminddrs  as  the  price  of  for- 
bearance, on  the  part  of  Govern- 
ment, from  detailed  investigations 
into  their  profits,  or  actual  receipts, 
from  the  lands,  according  to  the 
Hastobud. 

Adavi  Pdlki  (Mah.  wvft  MI94i1)>  A 
palanauin  carried  crosswise  on  cere- 
monial occasions. 

Aimah  (A.  eL^.\)>  I^^^n^  oi*  I'^i- 
gious  men.  Allowances  to  religious 
and  other  persons  of  the  Muham- 
madan  persuasion.  Land  given  as 
a  reward  or  favour  by  the  King  at  a 
very  low  rent,  a  fief.  Charity  lands. 
An  item  in  the  Mazhurdt,  q.  v. 


Aimahddr  (P.^bau^j)),  A  learned  or 
religious  person  who  holds  or  en- 
joys charitable  donations. 

Aimah  Mauza  (A.  a^mo  9^\)9  A  vil- 
lage given  as  a  charitable  allow- 
ance to  learned  or  religious  per- 
sons. 

Ahbar-ur'rdi  (A.  ^^U\^;^6^\),  Con- 
vincing.    Strong  presumption. 
Akila  (A.  aJ51p),  One  who  is  subject 

to  pay  Diyaty  or  the  fine  of  blood. 
See  Harington*s  Analysis,  vol.  i. 
p.  258,  note,  2d  edition. 

Akubat  (A.    dJ^AP),    Punishment, 

chastisement. 

Altamghd  (Tur.  \jUj3\),  A  royal 
grant  in  perpetuity.  Perpetual  te- 
nure. An  heritable  Jdgir  in  per- 
petuity. 

Altamgkdddr  (Tur.  .b\JUJLi\),  A 
holder  of  an  Atamghd. 

AltamgM  Inadm  (Tur.  Ato\  \k^\), 

A  royal  grant  in  perpetuity  of  land 
fi«e  of  rent.    See  Inadm. 

Amdnat  Ndmeh  (P.  9J6  OoU\),  A 

deed  of  trust. 

Ameen  (A.  (ji«\),  Trustee,  commis- 

sioner.  A  temporary  collector,  or 
supervisor,  appointed  to  the  charge 
of  a  country  on  the  removal  of  a 
ZamifMr,  or  for  any  other  parti- 
cular purpose  of  local  investigation 
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or  arrangement  A  Judee  in  the 
MoAissil,  of  limited  jurisdiction. 

AmUah  (A.  plur.  of  J^\p),   Super- 

intendants  of  a  district,  either  on 
the  part  of  the  Government^  Za- 
minddr,  or  renter.  A  collector  of 
revenue,  inferior  both  to  an  Ameen 
and  a  Zaminddr. 

Anand  (S.  in'^T^,  Literally,  joy.  A 

marriage  ceremony  dmongst  the 
Sikhs. 

Anna  (H.  ^\)y  The  sixteenth  part  of 
any  thing,  especially  of  a  rupee. 

Anoomurmn  (S.  W^UDlJr),  Dying 
after.  The  cremation  of  a  Hindu 
widow  separate  from  the  burning 
of  her  husband's  body;  as  when 
he  died  at  a  distance. 

Anumati  patra  (S.  w^9|fir  ^w))  A 
deed  of  consent  by  a  husband  to  a  son 
adopted  by  his  widow  after  his  death . 

Arang  (P.  4i&j\),  The  place  where 
goods  are  manufactured. 

Arzi  (P.  tjOS'),  An  address  from 
an  inferior.    A  petition. 

Asal  (A.  Ajo\)y  Origin,  root.  Capi- 
tal stock,  principal  sum.  Original 
rent,  exclusive  of  subsequent  cesses. 

A^ak  (A.  &juap)9  Kindred,  relatipns. 

Agnate  relatives. 
Aguhka  (S.  mpT)>  Inauspicious. 

Atuh  Bahrdm  (P.  JL^  ^Ji»>^),  A 

fire  temple. 

Avak  Vydju  (H.  ^Uj  Cii3j^),  A 

transaction  by  wnich  two  persons 
pass  notes  of  different  amounts  to 
each  other  to  be  recovered  on  some 
future  contingency  by  one  of  them. 

Avignat  Nayr  (Mai.  ^9{P^y  The 
Nayrs  are  a  class  of  Sudras,  and 
are  the  military  and  ruling  tribe  in 
Malabar.  In  Malayalim  Avijndt 
signifies  unknown, undistinguished. 

B. 

Bd  Farzanddn  (P.  ^^ JojjJb),  A 

grant  to  a  person  of  lands  to  de- 
scend to  his  children. 


Baigdreh  (P.  lJXS)i  Powerlei.    A 

pressed  workman  or  labourer. 
Baipdri  (S.  g^b^)>  A  petty  mei^ 

chant,  or  trafficker  in  small  arti. 
cles,  but  chiefly  in  grab.  He 
carries  his  merchandize  upon  bul- 
locks. 

Bairdgi  (H.  VllPrt)}  Austere  reduse. 
A  religious  ascetic  Devotees  who 
worship  Vishnu  in  his  incarnation 
of  Ram. 

Bait-uUMdl  (A,  Jl\\  C^),  The 

royal  treasury. 
Bakhshi   (P.    ^^Saj),    Paymaster. 

Commander-in-Chie£ 


Bandhu  (S.  ^^),  Collateral  kindred, 

subsequent,  in  right  of  inheritance, 
to  the  Sagotras;  but  not  so  in 
Bengal. 

Bandi  Jama  (P.  «^  c^  JJ^)>  -A.  pe- 
culiar system  of  assessment  by 
KhotaSf  or  district  estates,  calcu- 
lated to  equalize  the  distribution  of 
the  good  and  bad  lands  among  the 
cultivators,  and  to  keep  up  the  cnl. 
tivation  of  the  one  in  proportion  to 
that  of  the  other;  each  cultivator 
ploughing  a  certain  quantity  of 
good  land  must  also,  under  this 
system,  be  answerable  for  a  pro- 
portionable quantity  of  bad,  and 
the  whole  together  is  denominated 
his  lOiota. 

Bandohast  (P.  CU^Jj  O^X  T]n>% 
and  binding.  A  settlement  A 
settlement  of  the  amount  of  revenue 
to  be  paid  or  collected. 

Banjdrd  (H.  \.\:^),  A  merchant.   A 

grain  merchant 
Bankar  (S.  Htfqfci),  A  right  of  forest 

timber. 
Bardi  Khur-o-Posh  (^'  j  j^  is];^ 

tyiy).  Maintenance.    AJlowanoes 

for  food  and  clothing. 
Barkanddz  (P.  j\  j6S^),  Men  armed 

with  matchlocks.  They  often  form 
part  of  the  armed  bodies  employed 
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by  the  natiye  authorities  on  police 
and  revenue  duties. 

Bay-hil-foafd  (A.  &j)l>  ^),  A 
mortgage.    A  conditional  sale. 

Bay  Mokdsa  (A.  euaJtliu  n^)j  Bar- 
ter. A  deed  of  sale  in  satisfaction  of 
dower. 

Bay  Taljiah  (P.  m^  ^)j  ^  ficti- 
tious sale  made  to  serve  a  tempo- 
rary purpose. 

Baya  (  ),  A  form  of  mar- 

rii^e  among  the  Sikhs. 
Baydneh  (P.  io\S)y  Earnest  money. 

Advance. 
Bazi  Zamin  Bafiar  (P.  ^jryoj  t^AjO 

ji^^y  The  term  Baa^  Zamin  is  par- 
ticularly applied  to  such  lands  as 
are  exempt  from  the  payment  of 
public  revenue,  or  very  lightly 
rated;  not  only  such  as  are  held 
by  Brahmans,  or  appropriated  to 
the  support  of  places  of  public  wor- 
ship, &c.,  but  also  to  the  lands  held 
by  the  officers  of  Government,  such 
as  Zamxnd&T$y  Kdnungos,  &c.  The 
Bazi  Zamin  Baftar  was  an  office 
which  formerly  existed  for  the  re- 
gistry of  such  lands. 

Bendmi  (P.  ^\j  ^),  A  sale  or  pur- 

chase  made  in  the  name  of  some 
one  other  than  the  actual  vendor 
or  purchaser. 

Bhuray  (H.  iJ>A>)f  A  cess  formerly 

levied  in  Benares,  of  which  one- 
half  was  allowed  to  the  Amil  for 
charges  of  remittance,  and  the  other 
half  carried  to  the  account  of  Go- 
vemment. 

Bighd  (H.  \4ll^)»  A  land  measure, 

equal,  in  Bengal,  to  about  the  third 
of  an  acre ;  but  varying  in  different 
provinces. 

Birmooter  (a  corruption  of  S.  Tinn); 

For  the  use  of  Brahma.  Lands, 
the  produce  of  which  is  appro- 
priated to  Hindu  temples,  and  for 
the  peformance  of  religious  wor- 
ship. 


Birt  (S.  |ftn,  H.  CJj}),  a  mainte- 
nance. A  small  spot  of  land  on 
which  a  dwelling  is  erected,  gene- 
rally with  some  ground  round  it, 
often  granted  to  Brahmans. 

Birt  Jjdrah  (H.  j^Ul  C^),  Lands 

inheritable  by  the  heir  of  the  gran- 
tee, and  to  be  held  at  the  Istimrdri 
Jama  mentioned  in  the  grant  of 
such  lands. 

Birt  Mahdbrahmani  (S.  ^fir«v^- 

innra).  Fees  received  by  Mahd- 

brahmans^  who  officiate  at  the  cere- 
monies performed  on  the  eleventh 
day  after  the  death  of  a  Hindu. 

Brakmachdri  (S,  MlimO)}  -A.  reli- 

fious  pupil,  a  chief  of  ascetics,  a 
achelor. 

Bunder  (P.  .juj),  A  port  or  har- 
bour, or  place  where  duties  are 
collected.    A  custom  house. 

Burra  Thakoor  (H.  iTT  ^TWC);  The 

next  in  succession  by  custom  to  the 
Jobrdjf  q.  v. 

Butmdrd  (H.  U^),  Shares.  A  for- 
mal division  of  property  into  parts. 


C. 

Cadjan  (Derivation  unknown).  The 
same  as  a  Potta,  q.  v. 

Ckakld  (H.  ^,  B.  im^),  A  di- 
vision of  a  country  consbting  of 
several  PergunnahSy  and  of  wnich 
a  certain  number  constitute  a  Cir^ 
car,  or  chiefship. 

Chakladdri  (H.  ^^b^^),  Dues 
collected  from  a  Chakld. 

Chalan  (S.  ^^),  Literally,  Going. 
A  pass  for  persons  or  goods. 

Champdkali  (H.  ^^\^^)f  ^  neck- 
lace. 

Chaudhari  (H.  cfj^^y^y  ®*  ^Hrt^)> 
A  permanent  superintendant  and 
receiver  of  the  land  revenue  under 
the  Hind^  system,  whose  office 
seems  to  have  been  partly  super- 
seded, by  the  appointment,  first,  of 
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the  Krorij  and  afterwards  of  the 
Zaminddrj  by  the  Muhammadan 
Goyemment 

Chaudhardi   (H.  ^^\j^^y^),   The 

jurisdiction  of  ^IShaudhari.  The 
fees  of  a  Chaudkari* 

Child  (H.  ^U>-)y  A  slave  brought  up 
in  the  house ;  a  favourite  slave ;  a 
pupil. 

Chitta  (H.  \^^^9  A  memorandum 

of  money  paid,  or  the  pay  of  ser- 
vants of  the  State.  An  account  of 
all  the  lands  of  a  village,  divided 
into  Dangs  or  portions,  according 
to  the  order  of  time  in  which  they 
were  measured.  It  contains  the 
quantity  of  land  in  each  Dang, 
a  description  of  the  boundarieB, 
the  articles  it  produces,  and  the 
name  of  the  Ryot  who  cultivates 
it.  Wherever  a  measurement  takes 
place,  such  an  account  is  drawn 
up,  signed  by  the  Oumdshtah,  and 
deposited  with  the  Patwdri  of  the 
village. 

Chokiddr  (P'J^^^^y^)f  A  watch- 
man. An  officer  who  keeps  watch 
at  a  custom-house  station,  and  re- 
ceives tolls  and  customs. 

Colghum  (probably  from  Tam.  Kar- 
rum),  Koyalty.    A  JRdj,  q.  v. 

Camati  (Car.  nflinA),  A  class  of 
Hindd  traders  who  claim  to  belong 
to  the  Yaisya,  or  third  original 
Cast  of  Hindus. 

Conicopoly  (Tam.  KanakwpUai),  An 
accountant,  a  writer,  a  clerk. 

Coodiwarum  (Tam.  Kudi),  This  share 
of  the  cultivator  on  dividing  the. 
The  sovereign's  share,  Mel  varam. 

Coopatam  (Query,  from  Kuppa,  a 
heap),  Kuppa  Kattam,  An  al- 
lowance of  grain  to  viUage  ser- 
vants. 

Cootchala. — See  Kuchala. 

Cootrie    (probably  for    Kothri,  or 

Kothi,  H.  t^^)y  A  banking- 
house.     Any  house,  or  apartment. 

Cottah, — See  Khatah, 

Cuttoohuddy. — See  Kattvhadhi, 


D. 


Dacoity  (H.  jj^,  B.  Tf^fir),  Gang 

robbery. 
Dajtar  (P'jSii),  Register.    Record. 

Office. 
Ddkhilah  (A.  aJ;>-b)>  A  receipt  for 

goods  or  money. 
Dalldl  (A.   J^3),  An  agent.     A 

broker. 
Dhdrmapatram  (S.  i|9^  vH)j  A  deed 

of  religious  gift 
Ddrdghah  (P.  «p«jb),  A  superb- 

tendant,  or  overseer,  of  any  de- 
partment; as  of  the  police,  the 
mint,  &c. 

Darpatni  (H.  ^Ji>*^)f  An  under  te- 
nure of  land.  T^e  Patniddr  holds 
under  the  Zaminddr,  the  Dor- 
patniddr  under  the  former. — See 
Patni. 

Darpatniddr  (H.  .\^^i>^>),  A  sub- 
renter. 
Dastur  (P.  . ^jud^),  Custom,  a  cus- 
tomary fee  or  commission.    A  high 
{>rie8t  of  the  fire  worshippers.    A 
earned  man. 

Dattdka  (S.  ^fn)^  An  adopted  sod, 

the  son  given. 
Dekyak  (P.  (^  %^\  An  allowance 

to  Tahdlddrs  by  Government  of 
10  per  cent,  as  profits,  charges  of 
management,  and  charges  of  re- 
mittance. 
Deowattar  (apparently  a  corruption 

from  the  S.  ^^ffr);  For  the  gods. 
Land  granted  for  religious  pur- 
poses. 

Desdyi  (S.  ^i|n^,  properly  duddki- 

pati),  A  district  chief  and  magi- 
strate in  Guzerat  The  same  as 
the  Zaminddr  in  Bengal,  being  an 
hereditary  officer  having  charge 
of  the  revenues  of  a  Pergunnak, 

Desdigari  (Mah.  ^^||JlO)>  The  of- 
fice of  DSsdyi, 

Bessdipun  (Mah.  ^^m^iRI^);  The  of- 
fice of  DisdyL 
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Dervaiu — See  Diwdn. 
Dewanny. — See  DiwdnL 

DKardt  (A.  'is\yo\  Discount 

DkaturA  (S.  ifirt);  ^^  ^^o™  ^PP^e 
plant. 

Dhuma  (H.  Uj^^X  A.  mode  of  ex- 
torting payment  from  a  debtor  by 
sitting  at  his  door  to  prevent  him 
from  going  out,  and  by  refraining 
from  rood  until  the  debt  is  paid  or 
satisfaction  given  for  it :  the  debtor 
is  considered  answerable  for  the 
consequences  even  if  death  ensue. 

Dirhem  (A.  j^j^)>  A  silver  coin,  of 

which  from  twenty  to  twenty-five 
have  at  difierent  times  passed  cur- 
rent for  a  Dindr  (nearly  equal  to 
a  ducat  or  a  sequin,  about  nine 
shillings). — See  Harington's  Ana- 
lysis, vol.  i.  p.  259,  n.  2d  edition. 

Diwdn  (P.  ^\y>p)f  Place  of  assem- 
bly. A  native  minister  of  the  re- 
venue department,  and  chief  jus- 
tice in  civil  causes  within  his  ju- 
risdiction; receiver-general  of  a 
province.  The  term  is  also,  by 
abuse,  used  to  designate  the  prin- 
cipal revenue  servant  under  a 
European  Collector,  and  even  of  a 
Zamtnddr.  By  this  title  the  Ho- 
nourable Company  are  receivers- 
general,  in  perpetuity,  of  the 
revenues  of  Bengal,  Behar,  and 
Orissa,  under  a  grant  from  the 
Great  Mogul. 

Diwdni  (P.  J^^^),  The  office  or 

jurisdiction  of  a  Diwdn,  a.  v.  The 
grant  by  the  Great  Mogul  to  the 
Honourable  Company,  constituting 
them  receivers-general  of  the  re- 
venues of  Bengal,  Behar,  and 
Orissa. 

Diwdni    Chuprdn    (H.    ^^U««j>^ 

t^)j^^)f  A  messenger.    An  infe- 

nor  officer  of  police,  so  called  from 
wearing  a  Chaprcu  or  badge  upon 
his  breast. 

Diyat  (A.  Ca>^),  The  law  of  reta- 
liation.    An  expiatory  mulct  for 


murder. —  See  Harington's  Ana- 
lysis, vol.  i.  p.  258,  2d  edit. 

Dumhdlah  (P.  ft)L3^),  Permission. 
Durputniddr, — See  Darpatniddr, 

Dwydmmhydyana    (S.    ffl|Hi||in), 
An  adopted  son,  the  son  of  two 
^  fathers. 

.  '     F. 

Fakir  (A,jSi),  A  poor  man,  a  men- 
dicant   A  Musulmdn  beggar. 

Fardiz  (A.  (^^\j)f  The  legal  know- 
ledge of  dividing  inheritance  ac- 
cording to  the  Muhammadan  law. 

Farikhkhatt  (P.  \^  ^J$\  A  writ- 

ten  release.  ^ 

Farzi  (A.  ^J>)j  A  purchase  in  a 

fictitious  name.  Synonymous  with 
Bendmi, 

Fasli  (P.  A-ai),  What  relates  to  the 

seasons :  the  harvest  year.  For  an 
account  and  explanation  of  the 
Fasliy  or  harvest  years,  see  Haring- 
ton's  Analysis  of  the  Land  Revenue 
Regulations,  p.  176,  and  Prinsep's 
Useful  Tables,  Part  II.  p.  35. 

Firoktiyah  (P.  9Xl^jJ),   A  retail 

dealer. 
Fouj   Serdnjdm  (P.  aIj^U-^   -y), 

Lands  granted  for  the  maintenance 
of  troops. 
Pt«K.— See  Fasli, 

Futdwa  (A.  (^j\5i),  Plural  of  Fut- 
way  q.  V. 

Futwa  (A.  ^jSi),  A  judicial  decree, 
sentence,  or  judgment,  particularly 
when  delivered  by  a  Mufti. 

G. 

Oaddi  (H.  ^^0^),  A  pillow;    but 

used  as  a  throne.  The  seat  of  so- 
vereignty or  chiefihip. 

Oaddi  niskin  (H.  ^^^jii  {jO^)f  -A. 

sovereign  or  chief.  He  who  sits  on 
the  OaddL 

Oangapuira  (S.  jt^  ]n)y  A  class  of 

persons  who  attend  the  Ohdts  at 
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Benares  to  conduct  the  bathing  of 
the  pilgrims. 

Oanj  (P.  xi),  A  granary.  Wholesale 
markets.     Commercial  dep6ts. 

Ohalib-ttz-zan  (A.  ^^^^\  ^^L^), 
Strong  presumption. 

Ohdt  (S.  iqrT7)>  Stairs  to  the  river. 
A  pass  in  the  mountains. 

Ohdtwdl  (H.  JI^OL^),  One  who 

has  charge  of  »  pass  in  the  moun- 
tainsy  or  a  landing-place  on  a  river. 

GhatwdltMahdU  (H.  JW»  J^y^?), 

Lands  granted  for  particular  pur- 
poses^ especially  of  police. 

Ohcah  (A.  l-a^aP),  Violence.  Force. 

6^oin^(H.U:^^)9  Tattooing.  Brand- 
ing with  a  hot  iron. 
Golah  (H.  'i^  or  »J^,  A  building, 

the  walls  of  which  are  generally 
raised  of  mud^  and  thatched,  for 
keeping  grain,  salt,  &c. 

Oosain  (S.  iftiElf^),  A  religious  men- 
dicant. Yaishnava  ascetics.  Mr. 
J.  Warden  says  that  they  worship 
Siva  in  the  shape  of  the  Lingam. 
Mad.  Joum.  No.  32.  p.  67. 

Oosain  Tdki  (B.  iftn^  Tprt),  A 
charitable  gift  to  a  Oosain. 

Qrdmj  A  species  of  vetch  used  for 
feeding  horses  and  cattle. 

OrcLSsiya  (8.  XTT^NX  In  the  west  of 
India,  chiefs  claiming  a  small  share 
of  the  revenue  of  a  village. 

Oumdshtah  (P.  ftl^sU*^);  A  com- 
missioner, a  factor,  an  agent. 

Gumdshtak  Mukhtdrkdr  (P.  aXiiU^ 
JSSjj^),  An  agent  fully  empowered 
to  act  for  his  principal. 

Guru  (8.  to),  a  OWtt.  A  priest  A 
religious  teacher.     A  spiritual  ad- 


viser. 


H. 

I£add{A.  J^),  Punishment  Chas- 
tisement (especially  by  the  inflic- 
tion of  eighty  lashes). 


Hakim  (A*  ^.goU-),  A  governor.  A 
judge,  an  arbitrator^  a  magistrate. 

Hahk  (A.  J^)f  A  just  claim,  right, 

or  due. 
Hahhddr  (P.jbjji-),  Thoae  who 

possess  right  in  any  dues  or  fees. 
Haldkat  (A.  C^^)j  Homicide. 

Haram  (A.  m^\  Being  forbidden. 

A  concubine.  The  women's  apart- 
ment 

Hast-thbud  (P.  ^^  ^  OwJb),  Lite- 

rally.  What  is  and  was.  A  com- 
parative account  An  examination, 
by  measurement,  of  the  assets  or 
resources  of  the  country,  made  im- 
mediately previous  to  the  harvest 
Also,  in  a  more  general  sense,  a 
detailed  inquiry  into  the  value  of 
lands  financially  considered. 

Hdt  (8. 155,  H.  OU),  A  fair.  A 
market  kept  on  stated  days.  An 
occasional  market 

Havdlddr  (P.j\v>J\^),  An  officer 
appointed  by  the  Zaminddr  of  a 
district  to  measure  and  mark  out 
the  land  that  each  Ryot  possesses, 
and  to  collect  the  rents  wnere  they 
are  paid  in  kind. 

Hdzir  Zdmin  (A.  /^woL»i  j^V^\ 

Surety  or  bail  for  appearance. 
Hazl  (A.  Jjib),  Joking.    Jestng. 
Hibeh  ha  shart-vl-Iioaz  (A.  iljl> 

\Joy!!^  ^j^\  -^  gift  ^^  stipula- 
tion or  promise  of  a  consideration. 
Hibeh  ba  BharUuLIfcaz  is  said  to 
resemble  a  sale  in  the  first  stage 
only ;  that  is,  before  the  considera- 
tion  for  which  the  gift  is  made  has 
been  received,  and  the  seizin  of  the 
donor  and  donee  is  therefore  a  re- 
quisite condition. 

Hibeh  bil-Iroaz  (A.  {^yi^  iJJ^)>  A 

fift  for  a  consideration.  Hibeh  bU- 
Toaz  is  said  to  resemble  a  sale  in 
all  its  properties ;  the  same  condi- 
tions attach  to  it, and  the. mutual 
seizin  of  the  donee  is  not,  in  all 
cases^  necessary. 
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Hibeh  ndmeh  (P.  a^U  luJb),  A  deed 
of  gift. 

Sissah  ndmeh  (P.  a^U  ^LaJb),  A 

deed  of  partition. 
HukumaUuUadl  (A.  J jjj^  C^j^)* 

An  award  of  equity.  •  An  arbitrary 

atonement. 

HundU^.  (/ ji^)}  ^  l>ill  of  exchange. 

jETuzuri  (P.  {jjyi^')^  Relating  to 
the  presence,  or  chief  station  of 
European  authority. 

Huzuri  MahMl  (P.  J\*^  ^^jy^\ 
Lands  held  by  Talookddrs^  &c., 
who  pay  their  revenue  immediately 
to  the  European  officer  of  Govern- 
ment,  and  not  through  Zaminddrs, 

I. 

Ibrda  (A.  Aj>\)f  Discharge,  remis- 
sion. 

Ijdb  (A.  ^\>'\)y  A  verbal  offer. 
Ijab'i'kabul  (P.  J^  ^^\)f  Ac- 

ceptance  of  a  verbal  gift. 
Ijarah  (A.  lj^\),  A  farm  of  land, 

or  rather  of  its  revenue. 
Ijdrahddr  (P.^b»,U>l),  A  holder 

of  a  farm  of  land,  or  rather  of  its 
revenues. 

Ikhtydr  ndmeh  (P.  »^\3  \c^\)^  A 
voMntary  deed. 

Ikrdh  (A.  i\je9\),  Homicide  by  com- 
pulsion. 

Ikrdr  ndmeh  (P.  »^Uj^),  A  written 

acknowledgment  by  a  purchaser  to 
the  vendor. 

Inadm  (A.  aUo\),  Present,  gratuity. 

Inadms  are  grants  of  land  free  of 
rent ;  or  assignments  of  the  Go- 
vemment's  share  of  the  produce  of 
a  portion  of  land  for  the  support  of 
religious  establishments  and  priests, 
and  for  charitable  purposes ;  also  to 
revenue  officers,  and  the  public  ser- 
vants of  a  village. — See  manii/am. 

Inadmddr  (P.J^A^\),  Holder  of 
any  thing  as  a  favour.    A  person 


in  the  possession  of  rent  free,  or 
favourably  rented  lands ;  or  in  the 
enjoyment,  under  the  assignment 
thereof,  of  the  Government  dues  of 
a  particular  portion  of  land,  granted 
from  charity,  kc. 

Inadm  Sanad  (A.  jj^)  fSjc\)y  A  pa- 
tent or  written  authority  for  hold, 
ing  Inaqm  lands. 

Istihsan  (A.  ^U.^^'),  Approving. 
Taking  or  considering  a  thing  as  a 
favour. 

Istimrdrddr  (P.^\^j^.  ^.I  ,,>\),  The 

holder  of  a  grant  in  perpetuity. 

Istimrdri  (P.  (^];^Lj»\),  Perpetual, 
continuous. 

J. 

Jdgir  (P.j^),  An  assignment  of 
the  Government  revenue  on  a  tract 
of  land  to  families,  individuals,  or 
public  officers. 

Jdgir ddr  (P.  jl:ijj?l>-),  One  who 
holds  a  Jdgir. 

Jalkar  (S.  If^^),  Profits  realized 

from  Jhils  or  rivers  by  fishery  or 
otherwise. 

Jama  (A.  «^),  The  whole,  sum  total, 

amount,  assembly,  collection.  The 
total  of  a  territorial  assessment. 

Jamadt  (A.  C0>\j^)7  Companies  or 
crafts,  under  hereditary  chiefs,  who, 
witli  a  Panchdyitf  settle  all  dis- 
putes among  themselves,  including 
those  of  Cast. 

Jamabandi  (P.  (^Jj^  xi^O  A  settle- 
ment of  the  total  of  an  assessment, 
or  a  written  statement  of  the  same. 

Jamaddr  (P.  j\v>«-?^)»  A  native  of- 
ficer of  the  army  so  called.  The 
head  of  any  body,  as  guides,  Har^ 
hdraSf  &c. 

Jangalburi(P,  i^JJju>-),  The  clear- 
ing of  jungles.  A  Jangalburi  Ta- 
hok  is  a  spot  of  ground  brought 
into  cultivation  by  the  possessor. 

Jdnishin  (P.  ;j^W);  ^  lieutenant, 
a  successor. 


634 


JAW 


[GLOSSARY.] 


KHl 


J&wat  Chdnd  Diwdkar  (S.  lynnr  ^T^C 
fir^TVOy  3^  ^^^E  ^  ^®  moon  and 


sun^  t.  e,  for  ever. 


JhU  (H.  JjL^),  A  lake. 

Jhuthd  Pugld  (H.  5|j:>  145^^),  Fie- 

titious  robbery. 
Jdbrdj  (B.  ^|^  ^fif  >  a  corruption  of 

^  tlW)}  Young  chief;  associated 
in  the  chiefship. 

Jujman  (S.  ^nninf)>  ^  disciple  or 
employer  of  a  Purohit  or  family 
priest.  One  for  whom,  and  at 
^hose  expense,  a  ceremony  is  per- 
formed. A  person  assisted  and 
guided  by  a  priest  at  the  time  of 
performiug  sacerdotal  ceremonies. 
A  master,  head,  or  chief. 

Julkur. — See  Jcdhar. 

Jtdus  (A.  (j»>jl>-),  The  beginning  of 
a  reign ;  the  accession  to  the  throne. 

K. 

Kahin  ndmeh  (P.  a^aU  ^j;^^^),  A 
dowry  deed.  A  marriage  settle- 
ment. 

Kabul  (A.  J^f5),  Consenting.  Ac- 
ceptation.   Acknowledgment. 

M 

Kdbvliyat  (A.  C.ajJ^),  An  engage- 
ment or  agreement  in  writing.  The 
counterpart  of  a  revenue  lease. 

KacKkdA   (H.  ^^j^y   B.  «^0)» 

A  Court  of  Justice.  The  public 
office  where  the  rents  are  paid,  and 
other  business  respecting  the  re- 
venue transacted. 

Kadimi  (P.  t^dSf)^  A  sect  of  fire 

worshippers. 

Kali  Yuga  (S.  wf^  to),  The  present 

Yugj  the  fourth  of  the  Mahd  Yug: 
it  is  supposed  to  have  commenced 
in  March  8102  B.C. 

Kanungo  (P.  ^^yS)^  An  officer  of 

the  Government,  whose  duty  it  was 
to  keep  a  register  of  all  circum- 
stances relating  to  the  land  revenue, 
and,  when  called  upon,  to  declare 
the  customs  of  each  district,  the 


nature  of  the  tenures,  the  quantity 
of  land  in  cultivation,  the  nature  of 
the  produce,  the  amount  of  real 
paid,  &c.  &c. 

Kardr  ndmeh  (P.  a^eVS  j]i),  A  deed 
of  agreement 

Kamam  (Taih.),  Accountant  of  a  vil- 
lage, who  registers  every  tliia? 
connected  with  its  cultivation  and 
produce,  and  the  shares  or  rents  of 
the  Ryots,  with  the  dues  and  rights 
of  GrovemmenL  It  answers  to  the 
term  Patrvdri  in  Bengal.  The  term 
is  peculiar  to  the  Penmsula. 

Kami  (Tel.),  Mode,  similarity.  A 
certain  tax. 

Karta  (S.  ^nff)}  A  maker,  a  doer. 
Karta,  or  Kurta  pntruy  is  the  same 
as  Krita  putra,  or  Kritrima,  q.  v. 

Katkind  (B.  4'^ni«l)^  An  under  ftrm. 

Katl'i-'kdim  Makdm  Ba  hhatda  (P. 

*\laiij  a\£o  rS  J:S),  Involuntary 

homicide. 
Kati-ukhatda  (P.  \ls9^  J5),  Homi- 

cide  by  an   erroneous  act,  or  by 
error  in  the  intention. 

KatUi-umd  (P.  j^^  ^US)>  Murder. 

Kattvbudhi  (Tel.),  A  favourable  quit- 
rent  Formerly  they  were  lands 
granted  on  condition  of  rendeziag 
military  or  police  service  to  the 
State  or  the  Zaminddr. 

Kdval  (Tarn.),  Lands,  the  rents  of 
which  were  held  to  defray  the  ex- 
pense of  watching  and  guarding. 
Custody,  guard. 

Kdzi  (A.  j<iS),  A  Judge,  civil,  cri- 
minal, and  ecclesiastical  among  the 
Muhammadans. 

Kdzi^ul-Kozdt  (A.  SUa<  j_^S),The 
Chief  KdzL  - 

Khdlari  (P.  ^gp\>-,  B.  fn^STlfft 
Salt  works. 

Khdiisah  (A.  &«a)\>-),  An  office  of 
Government  in  which  the  business 
of  the  revenue  is  transacted:  the 
Exchequer.  When  this  term  is  ap- 
plied to  lands,  it  signifies  lands  the 
revenues  of  which  are  paid  into  the 
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Exchequer,  in  contradistinction  to 
Jdgir,  or  other  lands,  the  Govem- 
ment  share  of  whose  produce  has 
heen  assigned  to  others. 

Khdrij  ndnuh  (P.  «^U  rj^^*  ^ 
written  authority  to  render  a  depen- 
dent TcHooh  separate  an(l  indepen- 
dent An  instrument  stipulating 
the  amount  of  revenue. 

Khds  (A.  [^\^)j  Private.  Revenue 
collected  immediately  hy  Govern- 
ment without  the  intervention  o^ 
Zaminddrs.  Under  the  Compan3r's 
Government  in  Bengal  the  term 
is  generally  applied  when  there  is 
an  immediate  division  of  the  actual 
produce  between  the  Government 
and  the  Ryots ;  and  also  where  the 
revenues  of  smaller  portions  than 
Zaminddris  are  let  to  farm. 

Khds  Cheld  (H.  %^  {jo\^)y  A  prin- 

cipal  pupil  of  a  MohanU 
Khatda  (A.  >Ui>>)i  Accidental. 
Khatah  (H.  &S^,  One-twentieth  of 

a  JBigkd. 
Khatib  (A.  i^,^j^^)y  A  preacher.  A 

reader  of  prayers  in  a  mosque. 

Khatt  Kubala  (A.  aJUS  k^),  A  writ- 

ing  preparatory  to  a  deed.  In 
Bengal  a  deed  of  conditional  sale, 
the  same  as  a  Bay-hil-Wafdj  q.  v. 

Khirdj  (A.  mg\^)y  Rent. 

Khirdji  (P.  ^^^-S^),  Lands  which 

pay  rent.    "  The  opposite  of  ltd 
Khirdj, 
Kh6t.—'See  K6t. 

Khota  (  ),  A  district  estate. 

— See  Bandi  Jama. 

Khotbah  (A.  djla^-).  An  oration  de- 
livered every  Friday  after  the 
forenoon  service  in  the  principal 
mosques  in  praise  of  God,  Mu- 
hammad, and  his  descendants,  and 
prayers  for  the  ruling  power. 

KhStt.^See  K6ti 

Khundait  (S.  ^annftw)?  ^  ^i°^  ^^ 
feudal  proprietor,  in  Orissa,  who 
held  his  estates  on  condition  of 
military  or  police  service. 


KkundL—See  HUndi. 
KmdH.—8ee  KhdlaH. 
Kirah  (A.  »^),  Homicide  by  com- 
pulsion. 

Kisds  (A.  {jo\^)f  Retaliation. 

Kist  (A.  \i^\  Stated  payment  In- 
stalment of  rent 

Kistbandi^  (P.  (^JjjIs^),  A  con- 
tract for  the  payment  of  a  debt  or 
rent  by  instalmmts. 

Kot  (H.  l1>«^)9  a  feudal  tenure  in 
Orissa,  held  on  condition  of  mili- 
tary or  police  service. 

Koti  (H.  j:yO»  The  legal  proprie- 

torship  in"  a  Khot. 
Koul  (A.  Jy),  A'  word,  promise, 

agreement.      An    engagement   or 

lease  of  land  to  a  Zaminddr  or 

large  farmer. 

Krishndrpan  (8.  AHni^ff),  Dedica- 
ting to  Krishna. 

Kritaputra  (S.  n  n),  The  same 
as  Kritrima,  q.  v. 

Kritrima  (S.  vf^if),  An  adopted  son, 
the  son  made. 

KroH  (H.  (jj^y)f  A  Collector  of 

ten  millions  of  Dams,  A  perma- 
nent  revenue  Collector  of  a  portion 
of  country  under  the  older  Mu- 
hammadan  Government  First  ap- 
pointed by  Akbar  in  A.D.  1574. 
Kuchela  (Tel.),  A  heap  of  corn.  A 
certain  land  measure. 

Kuldchdr  (S.  a<jiimO>  Inheritance 
by  custom.     Family  usage. 

Kvl  Our  (S.  -v^  ij^),  A  Ouru,  A 
family  priest. 

Kulkami  (Mah.  |bc$*i^)>  ^  ^>^* 
laee  accountant  in  the  Northern 
Circars,  who  is  generally  a  Brah- 
man. 

Kulkami  Watan   (Mah.  a<44i.iu1 

^ini )}  Land  assigned  to  the  village 
accountant. 

Kumamsdar  (Mah.  #i{l<fl4A^K)>  -^^ 
officer  entrusted  with  making  the 
revenue  collections  of  a  district. 
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Kurhrva  (H.  \^jf),  A  conductor  of 
pilgrims. 

Kurtd  (S.  irilr)}  A  maker.    A  doer. 

Kutwdl  (P.  J\^),  A  kind  of  officer 
of  police,  or  magistrate,  whose  busi- 
ness it  is  to  try  and  decide  misde- 
meanours. 


Ladavi  (A.  (C^^  ^)y  A  deed  of  re- 
linquishment. A  release  or  ac- 
quittance.   Without  claim. 

Ldhhirdj   (A.  J\f-^)j   Rent-free. 

Lands  rent-free;  or  lands,  the  Gro- 
vernment  dues  from  which  are  as. 
signed  to  any  person  for  his  own 
benefit,  or  are  appropriated  to  any 
public  purpose.  The  term  is  used 
m  contradistinction  to  Mdlguzdri, 

Lohd  MahdU  (H.  JW»  U^J),  Iron 

mines  or  works.  Duties  on  iron 
ore. 

Lot-bandi  (a  compounded  word,  Eng. 

"Lot,"  P.  ^^  Jjj),  The  schedule  or 

list  exhibiting  the  divisions  of  an 
estate  into  lots,  to  be  put  up  to 
auction  for  sale  or  lease. 

Luktah  (A.  «li3),  Property  which  a 
person  finds  lying  on  the  ground, 
and  takes  away  ror  the  purpose  of 
preserving  it  in  trust  A  stray. 
A  trove. 


M. 

Madad-i-madsh  (P.  /j5»L*^  ^ Ju«), 
Aid  for  subsistence.  An  article  in 
the  rent-roll  called  Tumar  Jama, 
consisting  of  allotments  of  lands,  as 
a  subsistence  to  learned  or  religious 
men ;  an  item  of  the  Mazkurdt, 
and  a  branch  of  Aimah  grants. 

Mahdbirt  (8.  ir^pirif),  The  greater 
expiation.  A  great  voluntary  pe- 
nance or  other  work  of  religious 
merit. 

Mahddeo  (S.  iffT^),  A  title  of  Siva. 


Mahdjun  (Tam.  Makdjanam,  S.i|^. 

If9f ),  A  great  person ;  a  merchant. 

A  proprietor  of  land,  equivalent  to 
a  Mirdsiddr. 

MakdU  (A.  J^),  Places,  districts, 
departments;  Places  or  sources  of 
revenue,  particularly  of  a  territorial 
nature.    N.  B.  This  term  should  not 

be  confounded  with  Mdl  (A.  JU); 
MahdU  denotes  the  places  or  lands 
yielding  the  revenue ;  but  Mdl  is 
the  rent  or  revenue  itself  arising 
from  the  lands.    See  MdL 

MahdU  Sardi  (P.  ^J^^  Jl^),  The 

women's  apartments. 

Mahr  {A..j^\  A  marriage  portion 

or  gift  settled  on  a  wife  before  mar- 
riage.     Dower. 

Mahr  MaujjU  (A.  i^y^j^)i  Exi- 
gible  dower. 

M 

Mahr  Muwajjal  (A.  J»j>.  ^^  j-4-*)» 

Deferred  or  inexigible  dower. 
Mahram  (A.  mj^)j  Any  one  to 

whom  the  woman's  apartments  are 
open. 

Majmuahddr  (P.  .b  6^y^\  Wbo 

has  in  charge  the  whole  collection. 
A  temporary  revenue  accountant 
of  a  district  or  province. 

MajmuaJiddri  (P.  ^^VtF  ^j  %  if'). 
The  office  of  Majmuahddr. 

Mdl  (A.  JU),  Wealth,  property. 
Revenue,  rent;  particularly  that 
arising  from  territory,  in  contradis- 
tinction to  the  customs  and  duties 
levied  on  personals^  called  Sdyir, 
q.  V. 

Mdlgmdr  (P.j^iJ3U),  One  who  pajs 
rent  or  revenue.  The  term  is  appli- 
cable to  all  who  hold  lands  paying 
revenue  to  Oovemment,  whether  as 
tenant,  Zaminddr,  or  fanner. 

Mdlguzdri  (P.  ^^^jj3U),  Paying  re- 
venue ;  a  term  applied  to  assessed 
lands,  or  lands  paying  revenue  to 
the  Oovemment :  also  the  rent  of 
such  lands. 


mAl 


[GLOSSARY.] 


MEN 


637 


Mdlffuzdri Aimah (P. \^  ^<,\3J3U), 
Aimak  lands  paying  reyenue. 

Malik  (A.  UiJjU)^  Master,  proprie- 
tor, owner. 

Malik  Mukaddam  (A.  ^0^  Ci33l«), 

Chief  owner.  The  principal  ii^yot 
in  a  village,  who  collects  the  rents 
and  superintends  the  affairs  of  it. 

Mdlikdneh  (P.  «i\flU),  What  relates 
or  belongs  to  a  person  as  master  or 
headman.  The  Mdlikdneh  of  a 
Mukaddamj  or  head  Ryotj  is  a 
share  of  each  Ryofs  produce  re- 
ceived by  him  as  a  customary  due, 
forming  an  article  of  the  NSkddri, 
q.  V.  The  term  is  also  applicable 
to  the  Ndnkdr,  or  allowance  to  the 
Tillage  Collectors  or  Mnkaddams 
of  such  villages  as  pay  rents  im- 
mediately into  the  Khdlisah,  being 
an  item  of  the  Mazkurdty  q.  v. 

Mdlzdmin  (A.  ^LoJU),  Bondsman 
for  the  discharge  of  a  debt,  or  pay- 
ment of  rent. 

Mdhdniini  (P.  jMkUaJU),  Written 
security  for  the  "due  payment  of  a 
debt  or  revenue. 

Mamluk  (A.  (^^Li^),  A  purchased 

slave  or  captive. 
Mandal  (S.  B.  njn^),  A  circle,  a  di- 

vision  of  a  country  so  called.    The 

headman  of  a  viUage.    The  same 

as  Mukaddam,  q.  v. 
Mandal  Mukaddam,  The  same  as 

Mukaddam,  q.  v. 

Mandir  (S.  nf^^,  A  temple.     A 

palace. 
Mangni  (H.  ^jJLLa),    Betrothing. 

Asking  in  marriage. 
Mdniyam  (Tam.),  A  grant  of  land, 
or  assignment  of  the  Government 
share  of  the  produce  therefrom  to 
the  revenue  officers  and  the  public 
servants  of  the  villages  in  the 
Northern  Circars. 

MantHmakdnad  (S.  i|«tf)^fMI<')9  ^ 
secret  assembly  for  avenging  en- 
croachments upon  Cast. 

1  The  last  syllable  is  not  Sanscrit. 


3Iapara  (Mah.  itrfO,  A  wholesale 
dealer  in  grain.  An  officer  ap- 
pointed to  measure  the  grain  which 
comes  into  the  market. 

Maroirmakatayam  (Mah.  if^nn^i- 
^),  Inheritance  in  the  female  line. 
Succession  of  the  nephews  or  sons 
of  a  man's  sisters;  a  custom  pre- 
vailing ambng  the  Nayrs  and  other 
classes  in  Malabar. 

Mofjid  (A.  \y^^),  A  mosque.     A 

place  of  worship. 
Mdtd  (S.  irnrr)}  A  mother. 

Mafkdt  (H.  O^^jU),  Capitation, 
contribution,  imposition.  An  occa- 
sional impost  or  tax,  sometimes  in- 
cluded in  the  Ahwdh,  q.  v. 

Maujjil  (A.  J4j*)>  Exigible  dower 
payable  on  marriage. 

Maulatn  (A.  {S^y*)}  A  learned  and 
religious  man.  The  law  officer  ap- 
pointed in  the  Courts  for  the  inter- 
pretation of  the  Muhammadan  law. 

Maund  (H.  Ji3lo),  A  weight  equal 
to  seventy-four  pounds  and  two- 
thirds  in  Bengal,  thirty-seven  and  a 
half  at  Surat,  twenty-eight  at  Am- 
jengo,  and  twenty-five  at  Madras. 

Mauza  (A.  tjoy^),  A  place,  a  village. 

Mazkurdt  (A.  CA^J^),  Matters 
or  items  which  Have  been  before 
specified.  Dasturs  or  customary 
deductions  allowed  to  Zaminddrs 
from  their  collections,  at  the  close 
of  their  settlements,  applied  to  a 
variety  of  petty  MoptisU  settle- 
ments, of  which  the  Musum,  Za- 
minddri,  and  Ndnkdr  lands  are  a 
part,  and  including  charitable  do- 
nations originally  unprovided  for ; 
an  item  or  head  of  revenue  account 
of  comparatively  modem  institu- 
tion. 

Mehta  (\z^),  A  clerk,  a  bailiff. 

Mencavil  Mdniyam  (Tam.),  A  grant 
of  land  to  maintain  the  nolice  ap- 
pointed to  watch  the  villages  and 
nigh  roads  in  the  Madras  Presi- 
dency. A  grant  of  land  to  the  head 
watcher  of  a  district. 
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Mihnutdneh  (P.  »i\sjt^),  Service 
money.    PaTment  for  work  done. 

Milkiyat  (A.  Sjl^slLc),  Property. 
Proprietary  right 

Mirdnddr  (P.j)  j5j^).  The  holder 

or  possessor  of  a  heritage.     The 
proprietor  of  Mirdsi  land. 

Mirdsi  (A.  fj\jf)f  Hertditary,  here- 
ditary property.  The  land  of  a 
Mirdgaddr,  q.  i?* 

Moamlatddr. — See  Muamlatddr. 

Mocassa  (P.  ft*j\C«)9  A  village  held 
free  from  rent  by  a  Poligar,  on 
condition  of  his  protecting  the  pro- 
perty of  passengers. 

Mocuddim. — See  Mukaddam. 

MocuddimL — See  MukaddamL 

MocurrurL — See  Mukarrari. 

Modi  (H.  ^^y^\  A  merchant,  a 
shopkeeper,  a  grain  merchant. 

Modi  Khdneh  (H.  aj\»-  {j^y^),  A 

shop.     A  warehouse. 
Mohurrir, — See  Muharrir. 

MofiusU  (A.  JdAA^)>  Separated ;  de- 
tailed. This  term  is  nsed  to  desig- 
nate  the  subordinate  divisions  ofa 
district  in  contradistinction  to  the 
term  Sudder,  which  implies  the 
chief  seat  of  Government;  also  the 
country  as  opposed  to  the  town, 
the  interior  of  the  country.  As 
applied  to  accounts,  it  signifies  de- 
tailed, or  those  accounts  which  are 
made  up  in  the  villages  and  Per- 
gunnaJis,  or  larger  divisions  of 
country,  by  the  Patwdrisj  Kdnun- 
goSy  or  Sirishtahddrs.  As  applied 
to  charges,  it  denotes  the  expense 
of  village  and  Pergunnah  omcers, 
employed  in  the  business  of  receiv- 
ing, collecting,  settlmg,  and  regis- 
tering the  rents ;  such  as  Muhad- 
damsy  Patwdris,  Peons,  Pyhes, 
KdnunadSy  Sirishtahddrs.  Tahsil- 
ddrSf  AminSy  &c. 

Moghuldi  (P.  ^^^U*),  Government 
dues. 

Mohant  (S.  n^).  The  head  of  a  re- 
ligious establishment  A  monk.  He 


is  elected  by  the  other  mendicant 
members  of  the  order  to  which  he 
belongs. 

Mohanti  (H.  ^JUu,*),  The  office  of 

business  of  ^"Mohant, 
Mohrim. — See  Mahram, 

Molangi  (H.  •Xlc)}  A  salt  maker. 

Moonnff  ( A.**  (...fl^aJ^),  A  Judge- 
advocate,  an  arbiter.  A  Judge  in 
the  Company's  Courts,  having  a 
limited  aoministration. 

Mootah  ^probably  from  Tarn.  Motaij 
a  heapY  In  the  Northern  Circars, 
a  small  district  or  subdivision  of 
a  country,  consisting  of  a  certain 
number  of  villages  more  or  less.  A 
farmofseveralviUages. 

Mouroosi  Ijdrah  (P.  tj\>'\  ^^jy*)t 

An  hereditary  leasehold  larm  of 
lands.  The  term  does  not  specifi- 
cally convey  more  than  a  heredi- 
tary right  of  occupancy. 

Mrit  Patra  (S.  nir  ^),  A  last  will 
and  testament 

Muamlatddr  (Mah.  mn^ji^il^,  from 
P»jbCAJu>l.joc),  An  officer  ap- 
pointed to  collect  the  revenues  of  a 
district.    A  farmer  of  the  revenue. 

Muchalkah  (Tur.  A^sd^),  A  solemn 
engagement  or  declaration  in  writ- 
ing. An  obligatory  or  penal  bond, 
generally  taken  from  inferiors  by 
act  of  compulsion.  A  counterpart 
of  a  deed  or  grant. 

MuddudMash.^8ee  Madadi3fadsh. 

Mufti  (A.  tXSLA)f  The  Muhammadan 

law  officer  who  declares  the  sen- 
tence. ^ 

Muharrir  (A.    j^),  A  writer.    An 

accountant.     A  clerk. 
Mukaddam  (A.  ^0^)9  Placed  above. 

The  head  JRyot  of  a  village,  who 
superintends  the  afiairs  of  it,  and, 
among  other  duties,  collects  the 
rents  of  Grovemment  within  his 
jurisdiction.  The  same  officer  is 
also  called,  in  Bengal,  Mandal; 
and  in  the  Peninsula,  Goad  and 
PaUl 
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Mukaddami  (P.  ^v>5*)>  What  re- 
lates to  a  Mukaddam,  The  Ru- 
9um  or  share  of  each  Ryo^s  pro- 
duce received  by  the  Mukaddam, 
an  article  of  the  NikddH ;  also  the 
Ndnkdr  or  allowance  to  village 
Collectors  or  Mukaddams  of  such 
villages  as  pay  rents  immediately 
into  the  Khdlimh,  being  an  article 
of  the  Mazkurdtj  q.  v. 

M 

Muharrari  (P.  (^JoU),  This  term, 

as  applied  to  lands,  means  lands 
let  on  a  fixed  lease.  The  term  is 
also  applied  to  the  Government 
dues  from  the  Kdval,  q.  v. 

M 

Mukarrariddr  (P.  .b  {J\$^)}  -A. 
possessor  of  a  lease  or  grant  for  a 
fixed  period. 

Muhhtdr  (A.  }3i^\  An  agent,  a 

steward. 
Mukhtdrkdr  (P.JiJj^),  The  same 

as  Muhhtdr, 
Muhhtdr  ndmeh  (P.  w\i  jUii*),  A 

power  of  attorney. 

MuUdkit  (A.  \ad^\  One  who  ialb 

unexpectedly  on  any  thing  not 
sought  for. 

Munshi  (A.  ^ti*),  A  letter  writer, 

a  secretary.  **  N.B.  Europeans  give 
this  title  to  the  natives  who  teach 
the  Persian  language. 

Mushdhara  (A.  s^LIa),  A  bargain 

by  the  month.  Monthly  pay,  sa^ 
lary,wages,  or  stipend.  Proprietary 
allowance  received  from  Govern- 
ment whilst  a  Zaminddri  is  under 
the  management  of  public  officers. 

Mustdjir  (A.  j>-IjLm4),  A  tenant.   A 

farmer.    A  renter. 
Mustdmin  (A.  ^\jw*)j  A  person 

residing  in  a  foreign  country  under 

a  protection    procured  from    the 

mlmg  power. 

MutawaUi  (A.  jJUl«),  The  superin- 

tendant  or  treasurer  of  amosque.  An 
administrator  or  procurator  of  any 
religious  or  charitable  foundation. 


Muwajjal  (A.  Jj^^)*  Payment  de- 
ferred. 


N. 


NdU)-iNdzim(V.J,\j  v-^U),  De- 
puty of  the  Ndzim  or  governor. 
Ndnkdr  (P.  .\iJ\3),  Allowance   or 

assignment  for  subsistence.  An 
assignment  of  land,  or  the  Govern- 
ment dues  front  a  particular  por- 
tion of  land,  calculated  to  yield 
five  per  cent,  on  the  net  receipts 
into  the  treasury  held  by  a  Zaminr 
ddr*  The  term  is  also  applied  to 
the  official  lands  of  the  Kanungos 
and  other  revenue  servants. 

NcUra  (Guj.  tfnrTj)i  A  second  mar- 
riage of  a  woman  after  the  death 
or  divorce  by  her  first  husband. 

Ndzim  (A.  J^\3),  The  chief  officer  of 
a  province.  A  viceroy  or  governor. 

Nddr  (A.  i\3),  A  supervisor  or  in- 
spector. The  officer  of  the  Adaw- 
lut  who  is  charged  with  the  service 
of  its  process. 

Nazr  (A.  .33),  An  oflering.    A  pre- 
sent made  to  a  superior. 
Nazrdneh  (P.  «S^(Xi),  Any  thing 

given  as  a  present,  particularly  as 
an  acknowledgment  for  a  grant  of 
lands,  public  offices,  and  the  like. 

Nihddri  (P.  o[i^0^)>  Safeguard. 
Perquisites  or  fees  received  or  col- 
lected from  the  Ryots,  being  shares 
of  the  produce  of  their  lan£  <^PP>'o- 
priatea  to  particular  public  officers 
in  the  village,  or  other  persons. 

Nibantam  (S.  1«f^94)>  Property  given 
at  a  specified  time  by  the  King 
to  a  person  by  his  erant,  or  by  a 
subject  by  a  deed  ofgift.  A  grant 
or  assignment  of  money  or  land 
for  subsistence. 

Nikdh  (A.  JC>)f  Marriage.     In  the 

language  of  the  law  this  term  im- 
plies a  particular  contract  used  for 
the  purpose  of  legalizing  genera- 
tion ;  also  a  betromal. 
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Niyam  patra  (S.  ftf^  xn),  A  deed 
or  contract.  A  declaratory  deed 
by  a  Hindu  widow  that  she  had 
adopted  a  son. 

Nizamut   Adcavlut    (P.  \Z^  -^  ^  \ 

CJ^JP),  The  Court  of  Criminal 
Justice. 
Nuzurdneh, — See  Nazrdneh, 

Nyat  Our  (Mah.  from  S.  glfll^^'), 
An  officiating  priest.    A  last  pnest. 

Nyat  Ghiri  (MahTfrom  S.  ^rrfknt^), 
The  office  of  Nyat  Grur. 

P. 

Panchdyit  (S.  M^iOVfr),  Five  assem- 
bled. An  assembly  or  jury  of  five  or 
more  persons,  to  whom  a  cause  is  re- 
ferred for  investigation  or  decision. 

Pandit  (S.  ^ifipFP),  A  learned  Brah- 
man. The  law  officer  appointed  in 
the  Courts  for  the  interpretation  of 
Hindu  law. 

Pergunnah  (P.  &i^),  A  small  dis- 
trict,  consisting  of  several  villages, 
being  a  subdivision  of  a  Cho^ld, 
q.  V. 

Pardah  (P.  »^)t  A  veil.  A  curtain. 

Applied  to  females  it  signifies  such 
as  may  not  lawfully  be  exposed  to 
the  gaze  of  strange  men. 

Pdreh  (P.  tJo)i  A  slip,  a  piece,  a 

bit,  a  division. 

Parek  (S.  iqRfNpii),  The  viUage 
Shroff y  who  receives  and  examines 
the  money  in  which  the  revenue  is 
paid  by  the  villagers. 

Pasungcarei  (Tam.),  Villages,  the 
landed  property  of  which  is  held 
in  common  by  all  the  hereditary 
proprietors  or  Mirdsaddrs, 

Patil  (S.  vfk^),  The  head  man  of  a 
village,  who  collects  the  rents  from 
the  other  Ryots  therein,  and  has 
the  general  superintendence  of  its 
concerns.  The  same  person  in  Ben- 
gal  is  called  the  Mukaddam  and 
Jfandaly  q.  v. 

Pati  (8.  ^),  A  Lease.    A  Pottah. 


The  share  of  a  village  ZatnSnddr 
in  the  district  of  Benares. 

Patiddr  (H.^\^  jjT),  The  holder  of 

a  share  in  the  property  of  a  village 
in  the  district  of  Benares.  A  lease- 
holder. 

Patrd  (S.  ^iqft,  H.  ^),  Fixed,  set- 
tled. An  estate  created  by  a  Zor 
minddr  by  separating  a  portion  of 
his  Zaminddri  and  letting  it  in  per- 
petuity at  a  fixed  rent.  Subdivi- 
sions of  these  Patni  tenures  let  on 
the  same  principle  are  called  Dar- 
patni,  and  these  last  are  sometimes 
again  allotted  into  smaller  portions, 
called  SipatnL 

Patnidar  (H,^b  js>).  The  holder 
of  Patni  lands. 

Patni  Jama  (H.  ^  j:^).  The  re- 
venue of  Patni  landsT 

Patwdri  (P.  ^g^ljjj),  A  village  ac- 
countant; the  same  as  the  JTarmim 
of  the  peninsula. 

Paunerhkava  (S.  #^)»  The  son 
of  a  twice-married  woman. 

Penvaneh  (P.  *ilj^),  A  royal  pa- 
tent.    A  pass,  a  permit 

PSskhash  (P.  ijtfetl*)),  A  present, 
particularly  to  Gk)vemment,  in  con- 
sideration of  an  appointment,  or  as 
an  acknowledgment  for  any  tenure. 
Tribute,  fine,  quit-rent,  advance  on 
the  stipulated  revenues.  The  first- 
fruits  of  an  appointment  or  grant 
of  land. 

Peshwd    (P.  lyjj),  The  first  exe. 

cutive  officer  among  the  Mahrattas. 

Pirotdr  (H.^IS^^),  Allowance  to 

Muhammadan  sages.  A  particular 
description  of  lands  held  rent-fi^ 
or  assignments  of  the  Government 
dues  from  particular  lands  enjoyed 
by  such  persons. 

Potta  (S.  tij,  H.  U>),  A  lease 
granted  to  the  cultivators  on  the 
part  of  Government,  either  written 
on  paper  or  engraved  with  a  style 
on  the  leaves  of  the  talipot-tree,  by 
Europeans  called  a  Cadjan. 
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Puddrgha  (S.  i|^),  A  respectful 
gift  or  grant  of  land  to  a  holy  or 
venerable  person. 

PtUla  (Guj.),  Dower  jewels. 

PunckayuL — See  Panchdyit. 

Purokit  (S.  5[dftTr)>  A  family  priest, 
who  conducts  all  ceremonials  at 
births,  marriages,  funerals,  and  other 
solemn  occasions  and  family  feasts. 

Pussaieta  (Guj.  'q^n^)^  Lands  in 
Gujardt  assigned  to  district  and 
village  officers.  Also  the  lands  al- 
lotted  by  any  besides  the  ruling 
power  to  Brahmans,  Bhats,  and 
other  religious  Hindus,  as  well  as 
to  temples,  mosques,  and  Fakirs. 

PutnL—See  Patni. 

Putniddr.—See  Patniddr. 

Putrica  putra  (S.  jftnn  yr),  A 
daughter's  son. 

PtUtenrunda  (Probably  from  Tam. 
Patten  or  Patti),  Allowances,  im- 
munities. 

Puttiddr.—See  Patiddr. 

Pyhe  (H.  Ciil-j),  A  foot  messenger. 
A  person  employed  as  a  night 
watch  in  a  village,  and  as  a  runner 


Rdzi  ndmeh  (P.  «^\3  ^jo\X  A  written 

testimonial  given  "by  a  plaintiff, 
upon  a  cause  being  finally  settled, 
that  he  is  satisfied.  The  defendant 
gives  a  Sdji  ndmek,  q.  v. 

Rihfi  (A.  ^^j),  A  pledge,  a  pawn. 

Rishtahddri  (P.  ^<  \^  «lJi  ),  Rela- 
tionsnip.    • 

MubakdHXP.  {^^jj),  A  form  of 

instructions  foi^  proceeding  in  a 
particular  business. 

Rumm  (A.  MyJ^X  Customs,  custo- 
mary commissions,  gratuities,  fees, 
or  perquisites.  Shares  of  the  crops, 
and  ready-money  payments  re- 
ceived by  public  officers,  as  per- 
quisites attached  to  their  situations. 

Ryot  (A.  SSc^),  A  subject  A  cul- 
tivator. An  under-tenant,  a  renter. 


S. 


or  messenger  on  the  business  of  the 
revenue. 


R. 

w 

Radd  (A.  i>j\  The  return,  in  the  Mu- 

hammadan  law  of  inheritance.  The 
residue. 

Rafa  ndmeh  (P.  «*li  aJ^),  A  deed 

of  relinquishment. 
^^j  (8.  TXri^y  H.     V),  Government, 

sovereignty.  A  kingdom. 
Rdm68iNayk  (Mai.  tpft^ft  ^H^nir), 
A  RdmSsi  watchman.  The  Rd- 
mSsis  are  a  particular  tribe,  inha- 
biting the  hills  in  the  Mahmtta 
country,  who  are  robbers  by  pro- 
fession, but  are  employed  as  village 
watchmen. 

Rdni  (S.  Xt^f  H.  fjy),  A  queen  or 
princess. 

Rasmi  (P.  ^J^J),  A  sect  of  fire- 
worshippers. 

Vol.  I. 


Saculya  (S.  Wf^),  Of  the  same 
family.  A  kinsman  who  shares  a 
divided  oblation  to  deceased  ances- 
tors, coming  in  between  the  Sapin- 
das  and  Samanodakas, 

Sdfi  ndmeh  (P.  if^\j  J\^),  A  testi- 
monial eiven  by  the  defendant, upon 
the  final  settlement  of  a  cause,  that 
the  matter  in  dispute  has  been 
cleared  up  or  settled. 

Sagotra  (S.  ^pft^),  Connected  by 
family  descent. 

SajjadehrnUhin  (P.  ^j^  t^\4^\ 
Sitting  on  a  praying  carpet.  The 
supervisor  of  a  religious  endow- 
ment. 

Saldmi  (A.  ^jo^),  A  fi^e  gift  made 

by  wav  of  compliment  or  in  return 
for  a  favour, 

Samdddyam  (S.  ^nUT^),  liands,  the 
produce  of  which  is  received  by 
the  tenants  in  copartnership.     Ap- 

f)lied  to  villages,  it  denotes  that  the 
anded  property  therein  is  held  in 
common  by  all  the  Mirdsiddrt^ 
each  possessing  his  proportion  of 
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the  common  stock ;  but  not  having 
a  claim  to  any  particular  spot  of 
land  for  which  it  is  usual  to  make 
a  division  of  the  whole  for  cultiva- 
tion. 

Samanodaka  (S.  ^Ultft^^l),  A  kins- 
man, who  is  connected  by  oblations 
of  water  only  to  the  manes  of  com- 
mon ancestors.  •       ^ 

Samedastkhatt  (S.^smand'P.k^^^), 
An  entry  made  ^n  the  books  of  a 
firm  by  a  party  having  an  account 
with  the  firm,  in  his  'own  hand- 
writing ;  or  his  signature  to  an  entry 
made  by  the  firm  in  acknowledg- 
ment  of  the  truth  of  the  entry.  A 
signature  to  an  account  in  acknow- 
ledgment of  its  settlement. 

Samvat  (S.  ^B^)>  A  year.  The 
era  of  Vikrawdditya,  which  com- 
menced 56  B.C. 

Sanad  (A.  Jjwjs),  A  patent,  a  charter 
or  written  authority  for  holding 
either  land  or  office. 

Sanad  -  i-  Milkiyat  - 1  - Istimrdr  (P. 

^;-'^\  Cjj^sJLc  Jub-J),  A  written 
authority  for  the  permanent  pos. 
session  of  lands  or  office. 

San  Gireneea  Khatt  (S.  ^  U^iu1^ 

w 

and  A.  l3»-),  A  mortgage-bond 
conveying  possession  of  the  pro- 
perty to  the  mortgagee,  redeemable 
at  pleasure. 

Sannyasi   (S.  fltHml),    A  religious 

mendicant.  The  last  of  the  four 
estates  of  a  Brahman,  being  an 
ascetic,  who,  renouncing  all  worldly 
affections  and  possessions,  becomes 
legally  dead. 

Sapinda  (S.  ^Erf^npr)^  Connected  by 
offerings  of  the  Pinda  or  funeral 
cake.  All  who  are  Sapindas  to 
the  same  deceased  are  Sapindas  to 
each  other. 

Sarakah'i'Sagra  (P.SjuO  tSj*^),  A 
minor  species  of  larceny  without 
open  violence. 

Sardi  (P.  rcLj),  A  house.  A  pa- 
lace. A  seraglio.  A  building  erected 


for  the  accommodation  of  trayd- 
lers. 

Sarbardhkdr  (P-X  l\j>yA\  A  com- 
missary of  supplies.  The  head  in 
the  way  of  business.  The  manager 
of  an  undivided  estate.  A  manager 
appointed  to  take  charge  of  the 
lands  oi  Zaminddr$  and  indepen- 
dent Talookddrs  being  minors,  or 
femaleSj^  or  lunatics. 

Sarshikan  (P.  ^jfj^y^^.  Lands  held 

rent-free  by  virtue  of  Sanadi  con- 
ferred by  AdmiUj  Chaudkaruy  and 
other  revenue  officers  under  the 
Muhammadan  Grovemmeots,  by 
which  the  Jama  at  which  they  were 
formerly  rated  was  transferred  to 
certain  other  lands  in  addition  to 
the  amount  of  assessment  pre- 
yiously  fixed  upon  the  latter. 

Sdsun  (S.  ^nTR)^  A  patent  deed. 

Sdsun  birt  (S.  ^|ifH|fiir>  H.  ^  U 
CJj}),  a  grant  of  revenue,  or  any 
perquisite  conveyed  by  deed  for 
the  maintenance  of  a  person. 

Satdkhatt  (A.  l3>.\::^),  A  prepara- 
tory instrument  in  the  nature  of 
articles  of  agreement  intended  to 
be  followed  by  the  execution  of  a 
more  formal  contract. 

Sati  (S.  ^ni^),  A  virtuous  woman. 

A  widow  who  bums  herself  with 
her  husband's  corpse. 
Sdyir  (A.^Uj),  Variable  imposts, 

distinct  from  land  rent  or  revenne, 
consisting  of  customs,  tolls,  dues 
on  merchandize  and  other  articles  of 
personal  moveable  property,  as 
well  as  mixed  duties  and  taxes  on 
houses,  shops,  &c. 

Sekbandi  (P.  ^^  jjj  &*«»),  An  irregu- 
lar native  soldier,  employed  in  the 
service  of  the  revenue  and  police. 

Sepoy  (P.  ^U^),  A  soldier,  more 

particularly  applied  to  those  in  the 
service    of  the  East-India  Com- 
pany. 
Ser  (H.^),  Name  of  a  weight  The 
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Calcutta  factory  Sir  weighs  1  lb. 
13  oz.  13*86  drs.  aToir.,  and  the 
Bdzdr  8er  2  lb.  0  oz.  13*853  drs. 

Sertamdniyam  (S.  ^ifprr^),  Rights 

to  rent-free  land^  or  share  of  rcTC- 
Due.  Lands  exempt  from  eyery 
kind  of  tax. 

Seth  (H.  «uuuj»)i  a  chief  of  a  sect 
or  Cast  of  tradesmen  over  whom 
he  has  the  controal. 

Setheea  (Mah.  ^^qr)?  ^^  chief  of  a 
Cast  or  Jamadtf  especially  of  the 
latter. 

Shadid  (A.  Jj»  jJ5>),  Strong,  vehe- 
ment    Violent  presumption. 
Skaji  KhaUt  (A.  kJii^  ^'^\ 

Neighbours  by  common  tenancy. 
Partners. 

Sheonmttur    (B.    ffhrhn:),    Lands 

granted  to  Saiva  priests. 

Sheti  Watan  (H.  ^^  J^\  The 

hereditary  fees  and  perquisites  of  a 
Seth. 

Shibeh'uKarviyCP.^jS  &AjJS>),  Vio- 
lent presumption. 

Shtbehrirvrnd  (P.  j^^  &AjJ^%  Cul- 
pable homicide. 

Shihast    Piwast    (P.  ^.    -  ^s^  *^ 

C^w»jjjj),  Literally,  "  broken  and 

joined."  Alluvial  land  properly  so 
called. 

Shirdkat  ndmeh  (P.  a^U  ^j^^g^y  ^) 

A  ^eed.  of  partnership. 

Shiwdit  (S.  r^icfi^ii),  The  superin- 

tendant  of  a  religious  establish- 
ment 

Shrdddh  (S.  ^snv)^  Funeral  obsequies. 
The  Shrdddh  chiefly  consists  in 
offering  cakes  called  Pinda,  water, 
&c.,  before  a  sacrificial  fire  in  ho- 
nour of  deceased  ancestors,  both  im- 
mediately after  their  death,  and  at 
particular  periods  afterwards. 

w 

Shroff  (A.  i^\jto)f  A  banker  or 
money  changer. 

Shrotriyam  (S.  '^Qhfv4)>  Land  al- 
lowed ijQ  be  held  at  a  favourable 


rent  by  an  individual,  either  as  a 
reward  for  services,  or  as  a  com- 
pensation for  duties  to  be  dis- 
charged; being  similar  in  its  appli- 
cation to  Mdniyamj  q.  v. 

ShvbhahrirKawiy.  —  See  Shtbeh-i- 
Katviy 

Shubhah'i-umd, — See  Shibeiiri-umd. 

Shufaah  (A^dJcftS)),  In  the  language 
of  the  Ikw  signifies  the  becoming 
proprietor  of  l|mds  sold  for  the 
price  at  which  the  purchaser  has 
bought  them,  although  he  be  not 
consenting  thereunto.  The  right 
of  pre-emption. 

Sirddr  (P.  .^»3^),  A  chieftain,  cap- 
tain, head  man. 

Siruhtahddr  (P-.b  *IijM>),  Keeper 
of  the  records.  The  recorder  in  a 
Court  of  Justice  under  the  Com- 
pany's Government.  A  revenue 
accountant  of  a  district  who  checks 
the  accounts  of  the  Kamam.  q.  v. 

Sirhar  (V.Jiy»\  Head  of  affairs. 

The  State  or  Government.  A  grand 
division  of  a  province.  A  head 
man.  This  title  is  much  used  by 
Europeans  in  Bengal  to  designate 
the  Hindu  writer  and  accountant 
employed  by  themselves  or  in  the 
public  offices. 

Sist  (S.  f^),  Remainder.  Balance 
of  standard  rent  after  deductions 
in  Canara. 

Sivarpan  (S.fflfr^),  Dedicating 
to  Siv&. 

Siydsat  (A.  L^bud),  Exemplary  pu- 
nishment  at  the  discretion  of  the 
Judge,  for  offenders  committing 
heinous  and  flagrant  crimes. 

Smartha Kdl(S.  m\i%\^)f  The  ex 
treme  time  to  which  the  memory 
of  man  may  extend. 

Soluh  ndmeh. — See  Suldh  ndmeh. 

Srdvah  Ouru  (S.  "^(m  T^)>  A 
Chiru  or  teacher  of  the  Jain  sect, 
who  gives  instructions  to  Srdvaks 
or  disciples. 

Stdvaram  (S.  ^>n'^T?T)f  Immoveably 
fixed,  i.e.  real  property. 
2T2 
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Strtdkana  (S.  ^gfir^),  The  peculiar 
property  of  a  woman  acquired  by 
gift  to  herself  upon,  at,  or  after 
marriage,  which  is  held  and  is 
transmissible  by  her  independently 
of  her  husband. 

Subahddr  (P.jb  iOyo),  The  viceroy 

or  governor  of  a  province.  The 
title  of  a  native  mihta/7  officer 
whose  rank  corresponds  with  that 
of  a  captain.        • 

Subha  (S.  nw)>  Auspicious. 

Sud&yica    (S.  ^h^rfinrX    Property 

fenerously  or  affectionately  given. 
Property  acquired  by  a  woman  by 
gift  from  her  kindred,  and  over 
which  she  has  the  sole  controul. 

Sudder  Ameeti  (A.  ^jv«\  jt3^)>  A 
judge  and  magistrate  presiding 
over  sundry  Courts  of  the  Honour- 
able Company,  and  exercising  a 
limited  jurisdiction. 

Sudder  Dercanny  Adawlut  (P.  .  j^o 
CJ^sySi'  ^\^.fi\  The  chief  Civil 

Court  of  Justice  under  the  Govern- 
ment of  the  East-India  Company, 
held  at  the  Presidency. 

Sudder  Jama  (A.  «^   .juo).  The 

Government  territorial  assessment. 

Sudder  Nizamut  Adawlut  (P.  .  j^ 

CJ^J^  C^Uao),  The  chief  Cri- 
minal Court  of  Justice  under  the 
Company's  Government. 

Sudder  Patniddr  (P.j\^  ^^  j  J^)> 

Clae^  Patniddr.  Holder  of  an  in- 
dependent Patni  tenure.  Tenant 
in  chief  of  a  whole  Patni,  q.  v. 

Sudra  (S.  '^),  The  fourth  of  the 
original  Hindu  Casts. 

Sukri  (possibly  S.  ;ri|i^).  Certain 
fees  due  to  Patels. 

Suldh  ndmek  (P.  aUli  —  ^Lo),  A  writ- 
ing of  concord.  A  deed  of  com- 
promise. 

Swdmi  (S.  ^iifl).  Lord,  proprietor. 

A  title  given  by  the  Hindus  of  the 
Peninsula  to  their  gods. 


Sxdmi  Bhogam  (S.  ^nr)  ^V^)f  The 
lord's  enjoyment  or  possession. 
The  lord  8  right  as  proprietor. 
Quit  rent,  or  acknowledgment  of 
proprietary  right  in  the  Peninsula. 

•    T. 

TaksOddr  (P.j^jAj^)*  One  who 
has  charee  of  the  collections.  A 
native  collector  of  a  district  acting 
under  an  European  collector  or  a 
Zaminddr. 

Taidad  (A.  Mjuo)^  Number,  com- 
putation. An  extract  from  the 
collector's  rec^ister  of  lands. 

Taksim  ndmeh  (P.  o^U  ^ju»fij),  A 
deed  of  division. 

Talooh  (A.  ^1jo)>  The  being  depen- 
dent, dependence,  a  dependency. 
A  district,  the  revenues  of  which 
are  under  the  management  of  a 
Talookddr,  q.  v.,  and  are  generally 
accounted  for  to  the  Zaminddr 
within  whose  jurisdiction  it  hap- 
pens to  be  included,  but  sometimes 
paid  immediately  to  Government. 

Talookddr  (P.^b  J)bi5),  The  holder 
of  a  Talook,  Talookddrg  are 
petty  Zaminddrs,  some  of  whom 
pay  their  rent,  or  account  for  the 
collections  they  make  from  the 
RyotSj  through  a  superior  Zamtjir 
dar,  and  others  direct  to  Govern- 
ment. Those  denominated  3/as- 
kuri  are  of  the  former  description, 
and  the  latter  are  called  indepen- 
dent Talookddrs. 

TalookddH  (P.  ^^b  JU),  The  ju- 
risdiction of  a  Talookddr,  q.  v. 

Tandkm  (A.  {^jiS^),  Being  discor- 
dant.     Repugnancy. 

Tankhdh  (P.  i\ji^\  An  assignment 

on  lands,  or  order  on  the  treasury 
for  the  payment  of  a  stipend  or 
salary,  or  the  like. 

Taraf  (A.  c-i;^),  A  side,  quarter. 

A  division  of  a  Pergunnahy  q.  v. 

Tanhdt  (A.  Ol^),  Things  left  after 
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death,    effects,    inheritances,    be- 
quests. 

Tashhir  (A.^^jjij),  Ignominious  ex- 
posure. Ordering  a  criminal  to 
be  carried  through  the  city  as  an 
example. 

w 

Tauliyat  (A.  tlAjJL3)>  Transferring 
property.  The  superintendency  of 
mosques  and  religious  establish- 
ments. 

Tauliyat  ndmeh  (P.  e^\j  C-«jJy), 
A  deed  of  transfer. 

Tazir  {A.,j>yo),  An  infliction  of 
punishment  by  flagellation  or  other- 
wise, at  the  discretion  of  the  Judge, 
for  any  offence,  whether  of  word  or 
deed,  not  subject  to  a  specific  legal 
penalty. 

Tehhdzdri  (P.  {jJ<jo  «3),  Ground- 

.    rent  of  a  stall  in  a  market. 

Thdkur  (B.  "qrwr)*  A  god.  An 
idol.  A  priest.  A  family  designation. 

Thanna  (H.  \3l^),  A  station.  A 
small  fort.  A  petty  police  juris- 
diction subordinate  to  that  of  a 
Ddroghd. 

Thannaddr  (P.  .bUl^),  A  keeper 
or  officer  of  a  Thanna,  A  police 
officer  whose  jurisdiction  is  subor- 
dinate to  that  of  a  DdrSghd. 

Uliug  (H.  clX^),  A  robber.  A  pe- 
culiar sect,  who  conceive  it  to  be  a 
meritorious  action  to  murder  by 
strangulation  and  to  plunder  tra- 
vellers. 

Thuggi  (H.  ^J\ii^)y  The  crime  of 

murder  and'robbery  committed  by 
Thugs, 
Tindal  (  ),  A  captain  or  con- 

ductor of  a  vessel. 

Toddy  (H.  ^J^\i),  The  juice  of  the 
palm-tree,  "which  in  a  fermented 
state  is  intoxicating. 

Tushir, — See  Tasshir, 

U. 

Umd  (A.  Jl^),  a  wilful  act.  This 
word  is  used  by  the  Muhammadan 


criminal  lawyers  in  opposition  to 
Khatda,  accidental. 

Upanayana  (S.  ^MHUH)?  Investing 
with  the  sacred  string. 

Upasura  (S.  7^r(nTT)>   -A.  temple  of 
the  Jains. 


V. 

Vaisya  (S.  %5i|),  The  third  of  the 
original  Hindit  Casts. 

Vakdlat  ndmeh  (P.  «^\3  (JlJ\(j>)  A 
writipg  appointing  a  Vakeel, 

Valteel  (A.  iJj^),  One  endowed 
with  authority  to  act  for  another. 
An  ambassador.  An  agent  sent  on 
a  special  commission,  or  residing 
at  a  Court.  A  native  pleader  in 
the  Courts  of  the  Honourable  Com- 
pany. 

Veda  (S.  ^),  Science,  knowledge. 

The  sacred  writings  of  the  Hindus. 

Vritti  (S.  ^ftr)y  Means  of  livelihood. 

Vyavastha  (S.  tq'^EF9rT)>  The  legal  opi- 
nion given  by  the  Pandits.  A 
written  exposition  of  the  law. 

W. 

Wakf  (A.  lJSj),  Bequeathing  and 

dedicating  property  to  pious  uses. 
Wakif  (A.  u-flA5j),  One  who  dedi- 

cates  property  to  pious  uses. 
Wdsildt   (A.  OiUJj),  The   total 

collected  under  every  description. 

Mesne  profits. 

Wasiyat  ndmeh  (P.  aaO  c4^j)>  A 
last  will.  A  deed  constituting  heirs. 
A  paper  of  administration. 

Watan  (A.  ij^^).  Hereditary  pro- 
perty. Village  offices,  which  de- 
scend according  to  the  laws  of  suc- 
cession. 

Watanddr  (P«  j^^/o^i)*  -A.  possessor 

of  Watan  property ;  of  hereditary 
offices.  A  Watanddr  is  always  a 
Mirdsiddr,  but  the  Mtrdsiddr, 
simply  as  such,  is  not  necessarily  a 
Watanddr, 
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Watanddri  (P.  (^ jb^^j),  An  here- 
ditary village  paying  a  fixed  rent 
Wazifah  (A.  aAa^^)/ Lands  assigned 

for  the  payment  of  a  pension  or 
stipend. 

Wazifahddr  (P.^b&fiAfej),  A  holder 

of  Wazifah  lands. 
Wootumna  (  ),  Pdr^i  obsequies. 

TTw*/.— See  Wakf, 

y: 

Yatt  (S.  ifftr),  A  sage.  A  religions 
mendicant.  One  who  has  subdued 
his  passions. 

Z. 

Zahita  hatta  (H.  \h  tXiflc),  The 
customary  discount.  A  levy  of  an 
excess  of  half  an  anna  in  each 
rupee. 

Zaminddr  (P-jb^jry»j)>  Landholder. 

Landkeeper.  An  officer  who,  un- 
der the  Moghul  Government,  was 
charged  with  the  financial  super- 
intendence of  the  lands  of  a  dis- 
trict, the  protection  of  the  cultiva- 
tors, and  the  realization  of  the  Go- 
vernment's share  of  the  produce, 
either  in  money  or  kind;  out  of 
which  he  was  allowed  a  commis- 
sion amounting  to  about  10  per 
cent.,  and  occasionally  a  special 
grant  of  the  Government's  share 
of  the  produce  of  the  land  of  a 
certain  number  of  villages  for  his 
subsistence,  called  Ndnkdr,'  The 
appointment  was  occasionally  re- 


newed;   and  as  it  was  generally 
continued  in  the  same  person,  so 
long  as  he  conducted  nimself  to 
the  satisfaction  of  the  ruling  power, 
and  even  continued  to  his  heirs; 
so  in  process  of  time,  and  through 
the  decay  of  that  power  and  me 
confusion  that  ensued,  hereditary 
right  (at  best  but  prescriptive)  was 
claimed  and  tacitly  acknowledged ; 
till  at  length  the  Zaminddrs  of 
Bengal  in  particular,  from  being 
the  mere  superintendants  of  the 
land  and  farmers  of  the  revenue, 
were  declared  the  hereditary  pro- 
prietors of  the  soil,  and  the  before 
fluctuating  dues    of  Government 
were,  under  the  permanent  settle- 
men^  unalterably  fixed  in  perpe- 
tuity. 

Zamtnddri  (P.  <^^jju^),  The  of- 
fice or  jurisdiction  of  a  Zaminddr, 
q.v. 

Zamtnddri  Mtisim  (P.  ^<.^Jul*-o: 
My^)f  Payments,  perquisites,  cus- 
toms, and  dues  received  by  Za- 
minddrs in  virtue  of  their  office. 

Zandjieh  (P.  sJ^i),  Apartments  ap- 
propriated to  women.    A  seraglio. 

Zi  Firdsh  (P.  Ji,\jJ  j^i).  Bed- 
ridden. 

Zi-UKadah  (A.  jj^l  ^^3),    The 

penultimate  month  of  the  Muham- 
madan  vear. 

Zirol'Ihrdm  (A.  ^W^^  .3),  Kin- 
dred in  whose  line  of  relation  a 
female  enters. 
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STATUTES. 


Beign  and  Year. 
29th  Hen.  YIIL  c.  10. . 
13th  Eliz.  c.  5.    .     .    . 

16th  Charles  II.  c.  7.  . 
7th  Q.  Anne  .  .  .  . 
9th  Q.  Anne  .  .  .  . 
6th  Geo.  I.  c.  18.  .  . 
7th  Geo.  I.  c.  21.  s.  2. . 
2d  Geo.  II.  c.  25.  s.  3. . 

24th  Geo.  II.  c.  44. .  . 
27th  Geo.  II.  s.  8.  .  . 
13thGeo.m.  c.63. .    . 


I3thGeo.in.c.63.8.16. 

13th  Geo.  m.  c.63.  B.  30. 

2l8tGeo.III 

21  st  Gteo.  III.  c.  65.  88. 

22.  and  30 

2l8tGeo.IILc.70. .    . 


2l8tGeo.III.  e.70.s.8. 
21stGeo.lII.  C.70.  8.8. 
21st  Geo.  III.  c.  70. 8. 10. 
21stGeo.IU.c.70.8.17. 


2l8tGeo.in.c.70.8.18. 
21stGeo.UI.c.70.8.24. 


2l8tGeo.II1.e.70.8.25. 
25th  Geo.  UI.  c.  80.  s.  24. 
26  th  Geo.  III.  c.  16. 8.12. 
39th  and  40th  Geo.  III. 
C.  79.  8. 21. .     •     •     . 


Title  and  Number. 

Statute,  4. 

Bankrupt,  5 ;  Sta- 
tute, 5. 

Statute,  7,  8. 

Privilege,  1. 

Statute,  8. 

Stetute,  12. 

Bond,  2. 

Criminal  Law,  3 ; 
Stetute,  13. 

Stetute,  15. 

Articles  of  War,  1. 

Bond,  1;  Interest,!; 
Jurisdiction,  11. 
102 ;  Usury,  1.  7,  8* 
9.12. 

Jurisdiction,  106. 114 
121.  129. 

Interest,  la. 

Executor,  53. 

Bond,  2. 

Appeal,  1 13,  n. ;  Ex- 
ecutor, 22. 74 ;  Real 
Property,  2 ;  Juris- 
diction, 102. 158. 

Collector,  1. 

Jurisdiction,!  57. 1 59 

Jurisdiction,  12. 104. 

Interest,  la ;  Juris- 
diction, 194 ;  Li- 
mitetion,  16 ;  Prac- 
tice, 240,  n. 

Practice,  21a. 

Action,  la,  2;  Cri- 
minal Law,  33 ; 
JurisdictioD,  154, 
155;  Stetute,  16. 

Criminal  Law,  6. 

Amendment,  16. 

Habeas  Corpus,  2. 

Executor,  19,  n.,  30. 
23  a.  25;  Jurisdic- 
tion, 204. 


Reign  and  Tear.  Title  and  Numb?r. 

43d  Geo.  IlL  c.46.  8. 3.  Bail,  2. 
43d  Geo.  III.  c.  140. .  .  Evidence,  33,  n. 
44th  Geo.  III.  c.  102.    .  Evidence,  33,  n. 

53d  Geo.  HI Criminal  Law,  330. 

53d  Geo.  HI.  c.  55.  s.  3.  Advocate  General,  1. 
53d  Geo.  HI.  c  155. .   .  Certiorari,  3a,  4,  8 ; 

Jurisdiction,  165a. 
53d  Geo.  HI.  c.  155.  s.  3.  Criminal  Law,  34a. 
53d  Geo.  IIL  c  165.  ss.  Custom-House  Offi- 

98—100 cer,  1. 

53d  Geo.  HI.  c.  165.  s. 

105 Stetute,  2. 

55th  Geo.  IIL  c.  84.  s.  2.  Executor,    30.    37  ; 

Jurisdiction,  204. 
58th  Geo.  IH.  c.  73.  .   .  Executor,  102. 
4th  Geo.  IV.  c.  81.  s.  49.  Executor,  102. 
6th  Geo.  IV.  c.  16.  .    .Bankrupt,  9;    Sta- 
tute, 17. 
6th  Geo.  IV.  c.  61.  s.  1.  Executor,  23. 
9th  Geo.  IV.  c.  14.  s.48, 

49 Certiorari,  8. 

9th  Geo.  IV.  c.  33.  .    .British  Subjects,  n. ; 

Assets,  p.  249,  n.  2 ; 

Executor,  5.90,91. 

103. 
9th  Geo.  IV.  c.  73.  .    .  Bankrupt,  8a. 
9th  Geo.  IV.  c.  73.  s.  36.  Insolvent,  2. 
9th  Gea  IV.  c.  73.  s.  40.  Stetute,  18. 
9th  Geo.  IV.  c.  73.  s.  79.  Evidence,  152. 168. 
9th  Geo.  IV.  c.  74.  .    .Criminal  Law,  21. 
9th  Geo.  IV.  C.74.  s.  48.  Stetute,  2. 
9th  Geo.  IV.  c.  74.  s.  65.  Criminal  Law,  3,  n. 
9th  Geo.  IV.  c.  74.  s.  79.  Stetute,  13,  n. 
2d  &  3d  Will.  IV.  C.1 14.  Stetute,  17. 
2d  &  3d  Will.  IV.  C.1 14. 

8.  9 Bankrupt,  9. 

3d  &  4th  WUl.  IV.  C.41.  Appeal,  4 ;  Practice, 

6. 
3d  &  4th  Will.  iv.  c.l06.  Inheritence,p.348,n^ 
2d  &  3d  Vic.  c.  34.   .    .  Registrar,  I. 
3d  &  4th  Vic.  c.  37.  .    .Army,  1.  7.  9.  11; 

Executor,  23a. 
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ACTS  OF  GOVERNMENT. 


Act 

See.    CL  Year. 

3 

».  •     • 

.  1835 

8 

»» 

8 

If 

11 

•     t» 

11 

.  1836 

30 

»» 

4 

.  1837 

9 

•     If 

18 

It 

19 

n 

20 

•        »» 

25 

t* 

25 

4*    '. 

•        i» 

1 

.  1838 

19 

•     ff 

25 

»» 

29 

27    ! 

If 

31 

»» 

6 

.  1839 

9 

•     11 

20 

II 

30 

II 

32 

II 

4 

.  1840 

5 
19 


•  •    •  • 


II 
II 


TitlA  and  Namber. 

Sale,  60,  d. 

Fines,  5,  n. 

Sale,  62. 

Act,  1,  2. 

JurisdicUon,  112,  n. 

Criminal  liftw,  578,  n., 
579. 

Zamindar,^7,  n. 

Real  Property,  n. 

CrimiDal  Law,  579a. 

Criminal  Law,  249. 

Beat  Property,  p.  544  n. 

Jurisdiction^  272. 

Appeal,  114. 

Dues  and  Duties,  10. 18. 

Dues  and  Duties,  10. 

Act,  3,  4 ;  Will,  68. 

Salt,  4,  5,  6,  7,  8. 

Criminal  Law,  44. 

Lien,  5. 

Practice,  256^,  n. 

Dues  and  Duties,  18. 

Inheritance,  p.  348,  n. 

Interest,  29,  n. 

Appeal,  63,  n. ;  Arbitra- 
tion, 14,  n. ;  Confisca- 
tion, 1,  n.  ;  Forcible 
Dispossession,  1, 2  -,  Ju- 
risdiction, 265,  n. ;  Re- 
gulation, 5,  n. 

Criminal  Law,  496. 

Practice,  256,  e. 


Ad.  Sec 

7  .  . 

8  6 
12    .  . 


19 


19 
20 

24 
25 
29 
5 
7 
10 
11 
12 
17 
22 
4 
13 

1 


20 


II 
II 


CL  Year.  Title  and  Nnrabcr. 

,  .  1841  Evidence,  53. 114a,  114c, 
UAd. 

Sheriff,  4. 

Action,  37,  n. ;  Regula- 
tion, 4,  n.;  Sale,  20. 23. 
35,  n.,  38,  n.,  42,  n., 
43a,  n.,  45.  n.,  52,  n., 
53,  n.,  57,  n.,  58. 

Act  5  et  teq. ;  Carator,  1; 
Jurisdiction.2525.27.^ 
Practice,  193. 

Will,  5. 

Act  9,  10;  JurisdicUoo, 

272c. 

Act,ll;Practice,196,197. 

Costs,  21. 
Pleader,  1. 

1843  Slavery,  p.  58^0. 
Limitation,  84,  n. 
Watan,  4,  n. 
Watan,  4,  n. 
Practice,  233  e. 
Trust,  2,  3  a. 
Jurisdiction,  273  a,  n. 

1844  Criminal  Law,  526.  529. 

1845  Attorney,  2^  n. ;  Jurisdic- 
tion, 44,  n. 

1846  Agent,  1 1.  n.;  Appeal,  64, 
n. ;  Pleader,  5 ;  Fnctice, 
233  d,  n. 

Regulation,  2,  d.  ;  Sale, 
46,  n.  48,  n.,  49,  n. 


11 


II 
II 

II 

II 
II 


II 
ti 
If 

II 
II 


ft 


BENGAL  REGULATIONS. 


1 
1 

2 
2 
2 
3 


3 

4 


10 
10 

•     • 

5 

15 


3     12 
3      13 


3    13,14 
3     14 
3      16 


17 


4  3 

4  4 

4  5 

4  6 


It 
ft 
II 
II 

II 


11 


II 


II 


Reg.  See.    CL  Year.  Title  and  Number. 

1793  Regulation,  2 ;  Sale,  49  n. 
Land  Tenures,  42. 
Jurisdiction,  221  n. 
Land  Tenures,  45. 
Lease.  33. 
Jurisdiction,  221  n,231  n ; 

Limitation,  19  ^  seq. 
Action,  31 ;  Jurisdiction, 

257  &  n. 
Jurisdiction,  271. 
InlAritance,    83,  n.  3  ; 

Religious  Endowment, 

19,  n. 
Practice,  214,  215. 
Limitation,  74,  75. 
Jurisdiction,  272c.;  E.ha- 

lisah,  1. 

Jurisdiction,  273  a. 
Appeal,  85 ;  Arbitration, 

II;   Inheritance,  311; 

Mortgage,  133;   Prac- 
tice, 241. 
Practice,  250  a. 
Appeal,  66. 
Practice,  233. 
Pi-actice,  305. 


II 
II 


II 
i» 


If 


II 

i» 
II 


Beg. 

See. 

CL  Yei 

4 

15 

.  171 

4 

17 

■     II 

5 

4 

If 

5 

8 

•     II 

5 

12 

•     II 

5 

28 

II 

6 

4 

ft 

6 

16 

II 

8 

•     ■ 

tt 

8 

4,5 

•     « 

II 

8 

8 

•      n 

II 

8 

49 

•      t 

♦1 

8 

63 

m 

II 

8 

76 

• 

ti 

9 

6 

«      • 

II 

9 

56 

• 

tf 

10 

•     • 

•      « 

II 

10 

2 

•      • 

If 

11 


Title  and  Nxunber. 

1793  Practice,  240,  n. 

Ameen,  1 ;  Appeal,  77. 

Regulation,  12. 

Appeal,  60. 

Appeal,  87.  99,  100. 

Arbitration,  17. 

Fines,  7. 

Evidence,  113  a. 

Assessment,  20 ;  Land 
Tenures,  33,  34;  Pen- 
sion, 1. 

Land  Tenures,  24 

Resumption,  1. 

Assessment,  12,  n.,  13; 
Lease,  32.  n. 

Damages,  3, 4. 6. ;  Limi- 
tation, 42. 

Assessment,  12,  n. 

Criminal  Law.  129. 

Criminal  Law,  208. 

Jurisdiction,  277. 

Court   of  Wards,   1   et 

seg» 
Iuheritance,210. 309.311; 

Partition,  68 ;  Regula- 
tion, la. 


If 
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Beg.  Sec  CL  Tear. 
15  ...  .  1793 


15  6 

15  6 

15  9 

15  10 

16  4 

19  .  . 

19  2 

19  7.11 

19  7.  12 

19  8 

22  11,12 

24  .  . 

25  .  . 
25  6 

25  25 

26  2 

27  .  . 
31  3 
38  .  . 

38  3 

39  8 
44  .  . 

44  2 

44  6 

44  7 

45  12 
49  .  . 


6 
1 

I 
2 
2 
5 
5 
5 


2 
5 
9 
4 
7 


It 

n 
n 

n 
n 
»t 
» 
n 
11 
n 
tt 

tt 

» 
it 
»» 
ft 
n 
It 
11 

It 

It 
It 
It 
ti 


4a  6  .  .  „ 

3  16  .  .  1794 

1  3  .  .  1795 

Z  ....  }y 

3  14  .  .  „ 

6  17  .  .  „ 

6  18  .  .  If 

6  32  .  .  „ 

o  ■  .  •  .  }| 

o  3  .  •  II 

22  35  2  „ 

43  2  .  .  I, 

5  3..  1796 

Iv  O  .    •  II 


1797 
1798 


ti 
II 
It 
It 

1799 


Title  and  Number. 

Interest,  6.  34;  Mort- 
gagCi  78  ;  Usury,  pas- 
&im. 

Interesti  9. 1 5, 16. 26,  and 
n.27. 

Mortgage,  125. 

Interest,  32. 

Mortgage,  120,  n..  123. 
and  n.  * 

ArbitratioUi  18 ;  Public 
Officer,  3. 

Land  Tenures,  5 ;  Pen- 
sion, 1. 

Bond.  9. 

Land  Tenures,  12. 

Practice,  211. 

Settlement,  16. 

Criminal  Law,  179. 

Pension,  1. 

Sale,  49,  n. 

Limitation,  39  ;  Sale, 
56. 

Sale,  50,  n. 

Infant,  1,  n. 

Inheritance,  231,  n. 

Contract,  13. 

Regulation,  3. 

Deed,  25. 

Dues  and  Duties,  13. 

Land  Tenures,  40 ;  Lease, 
34. 

Land  Tenures,  38,  and  n. ; 
Lease,  24.  29.  44. 

Forfeiture,  1. 

Lease,  32,  n. 

Sale,  46.  48. 

Appeal,  63 ;  Arbitration, 
13, 14 ;  Forcible  Dispos- 
session, I,  2;  Regula- 
tion, 5. 

Confiscatioui  1. 

Sale,  23,  n. ;  Surety,  11. 

Huzuri  Mahall,  4. 

Assessment,  21. 

Appeal,  74. 

Huzuri  Mahall,  3. 

Lease,  35. 

Sale.  42. 

Arbitration,  11. 

Practice,  236.  240.  and  n. 

Limitation,  65. 

Malikaneh,  4 ;  Land  Te- 
nures, 16. 

Sale,  52. 

Fines,  10,  11  ;  Interest, 
7.38;  Jurisdiction,272a, 
272  b. 

Bond,  14. 

Jurisdiction,  269 ;  Mort- 
gage, p.  455,  n.  1. 

Mortgage,  124. 

Appeal,  60,  n. 

Appeal,87  n.,  99,  n. 

Action,  38. 

Appeal,  63. 

Ghiardian,  12 ;  Jurisdic- 
tion, 227 ;  Regttlation|9. 


Beg.  Sec.    CL 
5      2.. 

5      3     .  . 
5      4.. 


7  3 
7  15 
7     15 


7     29 


7 
8 
8 
8 
1 
5 
5 
5 


29 
2 
3 
5 


14 
26 


10    .  . 


12 
14 


2  8,9 

3  .  . 
8  .  . 
2  .  . 
2 
7 
8 
8 
8 
8 
13 


18 
34 
10 
10 
15 
16 
3 

25  14 

26  6 

26  9 

27  .  . 
27     53 

27  53 

28  6 
28     32 
34     .  . 
53      2 

53      3 

53  3 

3  2 

3  11 

2  .  . 


4 
7 


7  15,18  .  . 
7     29     .  . 

7     29     2 


3 
5 


3 

8 


tt 


tt 


11 
It 
11 

>i 
tt 

tt 

11 

tt 
It 
tt 
I* 


tt 
It 
tt 

tt 
11 


Year.  Title  and  Number. 

II     Jurisdiction|242,  g ;  Will, 
44  a. 

1799  Securityi  8. 
RegulatioUi  10 ;     Secu- 
rity, 4. 

Forcible  Dispossession, 
3 ;  Jurisdiction,  254, 
255.  273;  Land  Te- 
nures, 31 ;  Sale,  32  n.  I 
35.  38. 

Criminal  Law,  564,  n. 

Jurisdiction,  256,  n. 

Agent,  21,  n. ;  Fines,  5, 
nf;  Lease,  18,  and  n. 

Jurisdiction,  256. 

Jurisdiction,  219 ;  Prac- 
tice, 258 ;  Regulation,  6. 

Huzuri  Mahall,  2 ;  Sale, 
57. 

Agent,  10,  11  n.;  Evi- 
dence, 88  and  n. 

LeasCi  32  n. 

Criminal  Law,  375. 

Criminal  Law,  191.  370. 

Criminal  Law,  55. 

1800  Guardian,  12,  12a. 
Sale,  52. 

Agent,  21  n.;  Fines,  5,  n. 
Jurisdiction,  219  n. 
Sale,  51. 
Curator,  6 ;  Inheritance, 

210.  311  ;  Regulation, 
la. 

1801  Huzuri  Mahalli  2 ;   Sale, 

57. 

SalCi  49  n. 
Land  Tenures,  41. 
Appeal,  59,  59  n.,  62. 
Criminal  Law,   105.  266. 
Criminal  Law,  202. 

1803  Limitetion,  73. 
Limitation,  35. 
Criminal  Law,  365. 
Criminal  Law,  202.  204. 
Criminal  Law,  55. 
Criminal  Law,  375. 
Criminal  Law,  370. 
Criminal  Law,  185. 
Resumption,  5. 
Jurisdiction,  219  n. 
Resumption,  5. 
Collator,  5. 
Settlement,  2. 
Settlement,  7. 
Damages,  81 

Agent,  21  n.;  Fines,  5,  n. 
Bond,  13 ;  Interest,  26  a. 
Criminal  Law,  404 ;  532, 

537. 
Criminal  Law,  145.  186. 

198.  228. 
Crim.  Law,  84.  283.  497. 

1804  Criminal  Law,  543. 

„     Criminal  Law,  302.  446. 

1805  Appeal,  74 ;  Limitation, 

20  et  seq. ;    Mortgage, 
128&n.;  Practice,  215. 


It 
It 
It 
II 
tt 


tt 
It 
11 
It 
It 
t» 
II 
It 
II 
It 
II 
It 
It 
It 
It 
It 
It 

It 
II 
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Beg. 

iMCa 

CI. 

2 

2 

•     ■ 

2 

3 

3 

2 

3 

4 

14 

5,6 

2 

4 

2 

4.5 

2 

5 

2 

10 

2 

11 

9 

3 

13 

3 

17 

•     • 

17  8 

2  .  . 

2  4 

2  4 

9  4 

9  .  . 

11  .  . 

13  2,3 

13  5 

13  11 


6  5 

9  2 

13  6 

19  .  . 

19  15 

I  2 

1  11 

8  3,4 

II  3,4 
5  .  . 


1 
3 


2 
4 


5 
5 
5 
5 
5 
5 


3 

6 
8 
9 

24 
26 


14    .  .    . 


18 

18 

2 

7 

10 

1 

1 

2 
15 


3      2 
2     . 


If 


»> 


n 


If 


»» 


»f 


»i 


If 


fi 
If 
II 


11 
II 
II 


T«ir.  Titto  aad  Nomber. 

1805  Religioas    Endowment, 

22. 

Limitation,  74,  75. 
Deposit,  2. 
Limitation.  22. 

1806  Security,  6. 
Jurisdiction,  272/. 
Security,  10,  11. 
Kistbandi,  1. 
Criminal  Law,  491 ;  In- 
solvent,* 3,  4,  5. 

Public  Officer,  2;  Salt,  1, 

Interest,  49. 

Afpeal,  76. 88  ;  Interest, 

36 ;     Mortgage,     paS' 

«im. 
Practice,  220. 

1807  Criminal  Law,488,  489. 
Criminal  Law,  474. 
Criminal  Law,  270. 
Criminal  Law,  625. 

1808  Criminal  Law,  173,  174. 
526.  529. 

Regulation,  7. 
Action,  25. 
Practice,  296. 
„     Appeal,  86. 

1809  Criminal  Law,  253,  254. 

313,  n.  320, 321. 327.442. 

1810  Criminal  Law,  270. 
Appeal,  74,  n. 
Practice,  280. 
Religious    Endowment, 

22.  45,n. 

Religious  Endowment, 
44. 

Jurisdiction,  233 ;  Reli- 
gious Endowment,  41. 

1811  Criminal  Law,  82,  83. 
Criminal  Law,  624. 
Resumption,  4. 
Sale,  50,  n. 

1812  Assessment,  4.    19.  21  ; 

Sale,  59. 

Land  Tenures,  24,  n.  38 ; 
Sale,  42,  n. 

Cesses,  1. 

Manager,  14. 

Land  Tenures,  39. 

Notice,  3. 

Jurisdiction,  252  a. 

Jurisdiction,  242  a.  ;  Re- 
gulation, 9. 

LandTenures,  38 ;  Lease, 
24,  n. 

Assessment,  21. 

Land  Tenures,  40,  n. 

1813  Criminal  Law,  197. 
Arbitration,  11,  n. 
Sale,  51,  n. 

1814  Action,  24,  n. ;  Interest, 
49,  n. 

Appeal,  86,   n. ;    Bond, 

14,  n. 
Reference,  1. 
Criminal    Law,    534. 

583. 


VUg.  See. 
18  .  . 
18      5 


CL 


If 


fi 


II 


II 


11 

11 
ff 


ft 

II 
n 
II 
II 
II 
II 

II 

II 

If 


11 

II 


M 


ff 


ft 


19 
19 
19 
23 
26 


2 
6 
2 
2 


26  2,4 

26  3 

26  4 

26  9 

26  12 

27  2 
27  31 

27  37 

28  12 
28  12 
28  17 
11  4 
15  10 
8  .  . 
17  .  . 


17 
17 


4 
6 


17  6 

17  8 

17  9, 10 

17  10 

17  11 

17  14 

17  14 

18  7 
20  12 
20  19 

2  .  . 

2  2 

2  30 

8  .  . 


8  2 

8  9 

8  11,12 

8  17 

10  2 

19  2 

1  .  . 

1  4 

4  .  . 


4 
4 
4 
4 

7 

11 


3 
5 
6 
7 
13 


3 

2 
3 


4 
4 


2 
7 
1 
3 


11      1       1 


Tear.  Tttto  wd  Nunte. 

1814  Regulatioa,  4. 

Hozuri  MaiiaU,2 ;  Sale, 
43  a.  45. 

Limitation,  39  n. 

Sale,  56,  n. 

Sale,  56. 

Bond,  14,  n. 

Appeal,  64,  n. 

Appeal,  64. 

Appeal,  59,  n. 

LimitatioQ,  50  n. 

Appeal,  105. 

Fines,  9;    Jurisdiction, 
286  c. 

Arbitration,  18,  n. 

Pleader,  6  *,  Stamp,  5. 

Regulation,  12  a. 

Practice,  256  d. 

Appeal,  96,  n. 

Appeal,  98. 

1816  Limitation,  30. 
Evidence,  104. 

1817  Criminal  Lav,  101 
Criminal  Law,  106,  107. 

257.  506. 
Criminal  Law,  627. 
Criminal  Law,  507.  531. 

533. 
Criminal  Law,  58. 
Criminal  Law,  85.  538. 

591.  594.  607. 
Criminal  Law,  261. 
Criminal  Law,  595. 
Criminal  Law,  90.  535. 
Criminal  Law,  486. 
Criminal  Law,  96. 472. 
Action,  39. 
Criminal  Law,  499,  d. 
Criminal  Iisw,  149. 
1819  JurisdicUon,  234. 

Practice,  211,  n.;    Jit- 

sumption,  4,  n. 
Practice,  266.  29& 
Jurisdiction,  235 ;  Land 

Tenures,  32^;  Prac- 
tice, 299  e. 
Lease,  24,  n. 
Land  Tenures,  32  a. 
Land  Tenures,  27,  n.,  30. 
Land  Tenures,  32  d.,  n. 
PublicOfficer,2,n.;Salt, 

l,n. 
Sale,  49,  n. 

1821  Sale,  60. 
Sale,  60. 

1822  Criminal  Law,  527.  530. 
532.  305. 

Criminal  Law,  634,  d. 

Criminal  Law,  137. 

Criminal  Law,  404. 

Criminal  Law,  303. 

CoUector,  5,  n. ;  Settle- 
ment, 7,1L 

Huzuri  BCahall,  I,  lu  2, 
2,  n. ;  Sale,  20. 23. 42,  D. 

45,  n.  53,  n.  58. 
Regulation,  6,0. 
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R^g.  Sec 
11      2 


a 


]1  6 
11  9 
11  38 
2  3 
2  4 
10    .  . 

15  .  . 

16  .  . 
2 
2 
7 
7 
7 
11 
12 
12 


4 
5 

•  • 

3 

5 

4 

2 

5 


12  7 

13  .  . 

14  .  . 
16  .  . 
16  3 
5  .  . 

5  2 

5  2—5 

3  .  . 


15 
17 
21 
25 
25 
25 


7 
2 


3 
4 


•  ■ 


3 

•  • 
1 


Beg.  See.  OL 

2  8  . 

2  10  . 

2  11  . 

2  12  . 

2  18  . 

3  16  . 
o  •  •  • 
12  12  8 


25  12  . 

25  14  . 

27  .  .  . 

27  13  5 


Tear.           Title  and  Number. 

Beg. 

See. 

Cl.  Year. 

1822  Evidence,  88,  n. ;  Juris- 

3 

2 

1    1828 

diction,  219,  n. ;  Lease, 

3 

2 

4       „ 

32,  n.  -,  Begulation,  4, 

6 

•     • 

»  •      »» 

n. ;  Besumption,  5,  n.  ; 

9 

•     • 

•  •     If 

Practice,  258,  n. ;  Sale, 

8 

•     •         t 

.  .  1829 

35,  n.,  38,  n.,  42,  n.,  43  a. 

9 

2     . 

•    •        n 

n.,  45,  n.,  52,  n.,  57,  n. 

10 

2     . 

•       tt 

„     Regulation,  8. 

„     Regulation,  4. 
„     Public  Officer,  13. 

10 

3 

1           M 

10 

10 

3      „ 

1823  Criminal  Law,  70. 

10 

10 

11   ,; 

„     Criminal  Law,  600. 

10 

14 

5  •  „ 

1824  Criminal  Law,  1 12. 

12 

.  « 

•   •        n 

„     Jurisdiction,  265. 

12 

2 

3      „ 

„    Evidence,  146. 

17 

•    ■ 

•    .          $t 

1825  Appeal,  64,  n.,  73. 

7 

•    • 

.  f830 

„     Appeal,  95,  n. 
„    Mortgage,  103. 

1 

7 

2     . 
5,6    . 

.  .  1831 
'  •     tt 

„     Sale,  20  ft. 

8 

.  .    • 

•     11 

„     Action,  44. 

9 

•  . 

•       n 

„     River,  5,  n. 

9 

2     , 

'  •       If 

„     Criminal  Law,  600,  n. 

9 

2 

6      „ 

„     Contempt,  15a',  De&ma- 
tion,  12. 

9 

4 

3      „ 

6 

.  . 

.  .  1832 

^     Criminal  Law,  65.  536. 

7 

8     . 

■     It 

599.  600.  605,  606. 

7 

9     . 

'  •     11 

„     Settlement,  16,  n. 

7 

16    . 

'  •     tt 

„     Land  Tenures,  8,  n. 

2 

•     •        1 

,  .  1833 

„     Criminal  Law,  534, 604. 

3 

•         •                4 

•  •     11 

„     Criminal  Law,  597. 

9 

•         • 

'     •          M 

1827  Jurisdiction,  242  a ;  Ma- 

12 

•     m          t 

•     •          l» 

nager,  14. 

12 

2     , 

'    •          fl 

„     Jurisdiction,  242  a,  n. 

12 

2 

6      „ 

„     Regulation,  9,  n. 

13 

•     • 

'  •     »i 

1828  Jurisdiction,  238. 

MADRAS  RE 

Gu; 

• 

r,AT: 

IONS. 

Tear.          Title  and  Namber. 

Beg. 

Ste. 

GL  Year. 

1802  Jurisdiction,  247 ;  Regu- 

28 

m     » 

.  .  1802 

lation,  13 ;  Will,  31a,  41. 

„     Army,  14;    Regulation, 

28 

2 

•  •      f» 

15. 

28 

34 

6      „ 

„     Jurisdiction,  228 ;  Regu- 

30 

15 

*  •     tt 

lation,  14. 

31 

•     ■ 

*  *     ft 

„     Jurisdiction,  244. 

wr 

„     Limitation,  79  et  seq. 

31 

4     . 

'      *              It 

„    Debtor  and  Creditor,  15. 

34 

5     . 

'      •             tt 

„     Mesne  Profits,  6. 

2 

47 

.  .  1803 

„     Corruption,  1. 

3 

.  . 

.  .  1808 

„     Limitation,  84. 

7 

36 

.  .  1809 

„     Evidence,  162. 

2 

3 

.  .  1810 

„    Land  Tenures,  4. 

15 

6 

.  .  1816 

„     Jurisdiction,  224.  246. 

15 

10 

•  •     It 

„    Settlement,  19. 

15 

10  3 

,4    „ 

„     Regulation,  16. 

7 

2 

.  .  1818 

„     Lease,  30. 

2 

11 

.  .  1822 

„    Lease,  26. 

8 

•     • 

•   •       n 

„    Collector,  4,  4,  n.;  Re- 

3 

•     • 

.  .  1828 

venue,  1. 

4 

7 

.  .  1832 

„     Collector,  4,  n. 

Title  and  Number. 
Jurisdiction,  234. 
Jurisdiction,  234. 
Criminal  Law,  70. 
Appeal,  98. 
Criminal  Law,  327. 
Contract,  13,  n. 
Action,  24,  n. ;  Evidence, 

146,  n. 
Evidence,  151. 
Criminal  Law,  539. 
Criminal  Law,  199. 
Evidence,  148. 
Criminal  Law,  609. 
Criminal  Law,  628. 
Criminal  Law,  549. 
Huzuri  Mahall,  3  n. 
Criminal  Law,  597,  n. 
Criminal  Law,  79. 
Practice,  256  a. 
Practice,  281. 
Practice,  280,  n. 
Practice,  288. 
Crimimd  Law,  601. 
Eistbandi,  3. 
Practice,  240,  and  n. 
Practice,  240,  n. 
Fines,  5,  n. 
Practice,  273. 
Kistbandi,  3. 
Public  Officer,  4. 
Agent,ll ;  Practice,233<f . 
Costs,  61. 
Pleader,  5. 
Criminal  Law,  423. 


Title  and  Namber. 

Jurisdiction,  276 ;  Re- 
sumption, 1,  2. 

Distress,  1. 

Jurisdiction,  276. 

Zamindar,  7. 

Collector,  2 ;  Regulation , 
16. 

Limitation,  81. 

Interest,  29. 

Action,  11. 

Damages,  13 ;  Eazi,  2. 

Regulation,  15  a. 

Corruption,  1,  n. 

Practice,  269. 

Regulation,  16  a. 

Practice,  233  e. 

Regulation,  15  a,  n. 

Trustee,  6. 

Corruption,  1,  n. 

Debtor  and  Creditor,  1 5 . 

Zamindar,  7,  n. 
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BOMBAY  REGULATIONS. 


f 


q60* 

15 
1      13 


1 
1 
2 
2 

2 
3 
7 


15 
16 
7 
14 

15 
42 
20 


6 
4 
5 
6 


4 
1 
1 
1 

3  .  . 
3  .  . 
14  13 
1  10 
3  2 
5      6 

5     26 
14     13 


n 

M 
tf 


ft 
n 


CL  Year.  Title  and  Nnmber. 

1799  Regulation,  17. 

1800  Bill,  8 ;  Limitation,  91. 
95.  97. 

Jurisdiction,  243.  253. 

Jurisdiction,  248. 

Costs,  59. 

Inheritance,  308;    Wa- 
tan,  I.* 

Hindu  Widow,  3. 

Debtor  and  Creditor,  14. 
„     Adoption,  1 18,  n. ;  Arbi- 
tration, 1 ;  Inheritance, 
326         * 
1802  Mortgage,  131. 

1814  Account,  8. 
Bond,  15. 
Usury,  20. 
Rhoti,  2. 
Possession,  3. 

1815  Will,  42. 

1816  Husband  and  Wife,  94. 

1819  Usury,  20. 

1820  Debtor  and  Creditor, 
19. 

„     Interest,  42  a. 
1825  Farikhkhatt,  2. 


» 

n 
tt 
ff 


Beg.  Sec. 

1  .  . 

4  3 

5  3 


5      4 

14     2 
16  ch.3 
16  ch.3 
18 


CL  Year. 
.  .  1827 


Title  and  Number. 


16 

16 

16 

16 

18 

20 

21 

29 

15 

5 

4 


20 
20 
27 
10 


1 

4 


8.17 


2 
1 
1 


Dues  and  Duties,  14. 

Attachment,  30 ;  Limi- 
tation, 89.  92.  94.  96 ; 
Resumption,  13. 

Dues  and  Duties,  1 6. 

Criminal  Lav,  172^ 

Watan,  4. 

Watan,  4,  n. 

Watan,  4. 

Inaam,  1 ;  Watan,  2. 

Watan,  4. 

Watan,  4,  n. 

Stamp,  1. 

Dues  and  Duties,  10. 

Jurisdiction,  162. 

Jurisdiction,  250. 
1831  Watan,  4,  n. 

1833  Watan,  4,  n. 

1834  Dues  and  Duties,  18. 


n 


>i 


u 
If 
tf 
n 
It 
>t 
»f 
ft 
It 
It 
*t 
ft 


*  Chap.  I.  of  this  Regulation  repealed  aH 
Regulations  issued  prior  to  the  1st  of  Ja- 
nuary 1827 :  it  will  be  found  constantly 
mentioned  in  the  notes  as  rescinding  such 
Regulations. 


CONSTRUCTIONS. 


Kuniber. 

Title  and  Number. 

Namber. 

196     . 

.    .    Bond,  18,  n. 

997     .     . 

367     .     . 

.    .    Jurisdiction,  241. 

1010     .     . 

420     .     . 

Stamp,  6. 

1036     .     . 

540     .    . 

.    Lease,  23  a,  n. 

1057     .     . 

576     .     . 

.    .    Action,  46. 

1073     .     . 

601     .     . 

.    .    Sale,  46. 

1126     .     . 

619    . 

.    .    Contempt,  1 5  a,  n. 

1128     .     . 

720     .     . 

,    .    Guardian,  12  a,  n. 

1129    .    . 

744    .    . 

.    .    Practice,  255. 

813    . 

.    .    Limitation,  53. 

1133    .    . 

829    .    . 

.    .    Sale,  63,  n. 

1138    .     . 

898     .    . 

.     Mortgage,  74,  n. 

928     .     . 

.    Sale,  63,  n. 

1301     .    . 

944    .     . 

.    Jurisdiction,  269,  n. 

1343    .    . 

Title  and  Namber. 
Jurisdiction,  251. 
Interest,  14  a,  n.,  48  ft,  48  c. 
Limitation,  53. 
Practice,  275. 
Practice,  298  a. 
Evidence,  101. 
Public  Officer,  4,  n. 
Action,  43,  44  ;    Jorisdic- 

tion,  266. 
Jurisdiction,  242  5. 
Fines,  10,  11 ;  Jurisdictioii, 

272  a,  n.,  2726,  n. 
Practice,  299  e. 
Practice,  304,  n. 


CIRCULAR  ORDERS. 


Bate  or  Nnmber. 

29th  July  1809  .    . 

22d  April  1813.     . 

22d  July  1813.    . 

24th  Feb.  1816.    . 

31st  Dec.  1824.    . 

No.  67,  Vol.  11.    . 

No.  171,  (Vol.  II.  "J 
CivilCirculars),  > 
4thMarch,1836.) 


Title  and  Number. 
Action,  16  ;  Farzi,  2. 
Mortgage,  32. 
Mortgage,  124,  and  n. 
Arbitration,  II,  n. 
Criminal  Law,  499,  n. 
Arbitration,  18,  n. 

Interest,  15,  n.,  48. 


Date  or  Number*  Title  sod  Nmnber. 

No.  179,  Vol.IlL  .  Evidence.  151,  n. 
No.  29.  Vol.  III.  I    n^^t^^  OQQ^  ^ 
11th  Jan.  1839.  J   P"chce,  299/ n. 

10th  June  1842     .  Sale,  65. 

13th  Sept  1843    .  Practice,  299 1;. 


END  OF  THE  INDEX  OF  STATUTES;  &C. 


INDEX 


OF  THE 


NAMES  OF  CASES. 


iV.B.— The  numbers  in  the  following  Index  refer  to  ihe^lacita  as  arranged  under 

each  Tide. 


A. 
Abassee  Ehanum  a.  The  King.    Criminal 

Lav,  11. 
Abbot   a.  Rajah  Vencata  Permal  Kauze. 

Bond,  21 ;  I3eed,  24  ;  Evidence,  163. 
Abbott  V.  Davidson.    Affidavit,  2;  Agent 

and  Principal,  8,  9. 
Abbott  V.  Defries.    Ship,  8. 
Abbott  a.  Miller.    Sheriff,  1. 
AbdoUah  Barber  a.  Doe  dem.  Jaun  Beebee. 

Religious  Endowment*  29,  30,  31.  40.  46. 
Abdool    Hamid,    a.  Gk>vernment.     Public 

Officer,  10. 
Abd-oolla  Hajee  Cheruk  a.  Eduljee  Fram- 

jee.     Evidence,  150. 
AbdooUah  a.  GK)vernment    Criminal  Law, 

384. 
Abdul  Earim  v.  Mt.  Fazilat-un-Nissa.    Hus- 
band and  Wife,  65.  74,  75,  76. 
Abdul  Manboodu  Cawn  Jumshare  Jung  Ba- 

hader  a.  Boogunga  Row.     Privilege,  2. 
Abea,  Mt.  v,  Esur  Chund  Gungolee.    Gift, 

26;  Inheritance,  165. 
Abeh  Nundee  Mustoofee  v,  Doorga  Doss. 

Abatement,  2 ;  Embankment,  1. 
Abhai  Charan  Bandhopadhya  v.  Raja  Oris 

Chandra.    Mortgage,  89. 
Abhai  Charan  Nandi  a.  Sri  Nath  Mallik. 

Appeal,  73 ;  Interest,  32. 
Abhayadebi,  Petitioner.    Sale,  66. 
Aboo  Moohummud  ELhan  a.  Omar  Khan. 

Land  Tenures,  9. 
Aboo  Moohummud  Khan  a.  Casinath.  Lease, 

17. 
Abool  Hussen  a.  GK>vernment.     Criminal 

Law,  334. 
Abool  Eheir  Mahommed  Ali  a.  Woodin. 

Lease,  22. 
Abrama  Thaven  a.  Pulla  Soury.    Arbitra- 
tion, 7. 
Abul    Hasan   r.  Haji   Mohammad.     Evi- 
dence, 110. 
Abul  Hasan  v.  Haji  Mohammad  Masih  Ear- 

balal.    Religious  Endowment,  26.  35. 
Achnoo,  Mt  v.  Meeran  Shah.     Criminal 

Law,  506. 


Achumbut  Ray  a.  Rajah  Nowul  Eishore 
Singh.    Appeal,  114;  Jurisdiction,  272. 

Adaitechand  Mandal,  Petitioner.  Inheri- 
tance, 168  a ;  Trust  and  Trustee,  5. 

Adeet  Sing  a.  Commercial  Resident  at  Pat- 
na.    Contract,  12. 

Adheen  Singh  and  others,  Petitioners. 
Mesne  Profits,  14  a. 

Adub  Sing  a.  Rai  Hurnarain  Sing.  Evi- 
dence, 159;  Mortgage,  80. 

Adumjee  Hasbaee  a.  Eawub  Purbhasunjee 
Veerumsingjee.    Lease,  37. 

Advocate  General  of  Bombay  v.  Amerchund. 
Law  of  Nations,  4. 

Aesha,  Mt.  v.  Aesha,  Mt.,  Widow  of  Ubdoor- 
rehman.     Will,  58. 

Afzul  Ali  a.  Eurta  Rai.    Mortgage,  124. 

Afzul  Sulton,Mt,  Petitioner.  Practice,  256/. 

Aga  Hajii  Mahomed  «.  Juggut  Seat  Cossaul 
Chund.    Pleading,  4. 

Aga  Kurbali  Mahomed  a.  The  Queen.  Pay- 
ment of  Money  into  Court,  3. 

Aga  Eurboolia  Mahomed  v.  The  Queen. 
Criminal  Law,  25 ;  False  Imprisonment  3  • 
Sheriff's  Officer,  2.  ' 

Aga  Eurboolie  Mahomed  a.  Sandes.  Prac- 
tice, 64. 

Aga  Mahummud  Ebrahim  a.  Nabob  Boos- 
tooinjah  Bahauder.    Bond,  25. 

Aga  Maul  Serfrauz  v,  Lucken  Roy.  Juris- 
diction, 137. 

Aga  Takki  v.  Ranny  Bawanny.   Pleading,  1 2 

AgapisUde  los  Reis  a.  The  Ring.  Crimi- 
nal Law,  43. 

Agar  V.  Dhoolubh  Bhoola.  Collector,  5a- 
Public  Officer,  8. 

Agha  Mohammed  Mahadustee  v.  Sait  Gopal 
Doss  Mookoondoss.  Bills  of  Exchange,  1,2. 

Agnew  a.  Hill.    Practice,  37. 

Agummud  Ummaul  a,  Mavoonah  Marakan- 
yen.     Limitation,  86. 

AgundRaeew.RughoonathSahyr.  Deed,  22. 

Agund  Rai  a.  llias  Coonwur.  Inheritance. 
121.  245. 

Ahgaw  Hadji  Mahomed  v.  Juggut  Seat  Cos- 
saul Chund.    Limitation,  6. 
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Ahmed  Khan  Saheb  a.  Doe  dem.  Taojah 

Chittj.    Amendment,  13 ;  Mirasadar,  1, 2. 

Ahmad  Ollah  v.  Behar  UUah.   HuBband  and 

Wife,  56  ;  Inheritance,  280. 
Ahmad  Ollah  a.  Shakir  Jan.    Agent  and 

Principal,  14. 
Aiman  ISibi  v  Ibrahim  Khan.   Appeal,  93 ; 

Deed,  14;  Practice,  287. 
Ainoodeen  v.  Koorban  All.    Criminal  Law, 

216. 
Aja  Bhaee  a,  Suyad  Qholam  Raza.    Limi- 
tation, 1. 
Ajaib  a.  Gtovemment    Crimidal  Law,  474. 
Ajaib  Singh  ▼.  Hajee  Begum.    Action,  47. 
Ajeet  Sing  a.  Duttntraen  Sing.     Funeral 
Rites,  1 ;  Inheritance,  11.  22.  237 ;  Parti- 
tion, 14. 
Ajeet  Sing  v.  Hnrlal  Sing.    Appeal,  105. 
Ajodhearam  Chowdry  a.  Gudadhur  Serma. 
Inheritance,  1.  107.  125.  137.  174 ;  Parti- 
tion, 13. 
Ajooba  Singh  a.  Lala  Gk>pal  Narain.  Debtor, 

22. 
Ajoodya  Sing  a.  Preag  Sing.    Inheritance, 

7.42. 
Aka  Moohummud  Ibrahim  a.  Ruzia  Begum. 

Gift,  43 ;  Wills,  48,  49. 
Akaloo  a.  GoTemment      Criminal   Law, 

175. 
Akbur    AUee   a,  Gbvemment.     Criminal 

Law,  269. 
Akbur  Ali  Khan  a.  Moohummud  Reazodeen. 
Agent  and  Principal,  18;  Lease,  25;  Li- 
mitation, 58. 
Akbur  Ali  v.  Mohun  Chunder  Battoorjeah. 

Criminal  Law,  77,  330. 
Akeenah  Bannoo  v.  Moonshee  Boo  Ally. 

Jurisdiction,  43  134.  189. 
Akil  Mahomed  a.  Bhugut  Ram.    Criminal 

Law,  125. 
Akin  Shah  a.  Government    Criminal  Law, 

437. 
Akubat  Gooroopershaud  Cawora  ▼.  Ram- 

soondur.    Criminal  Law,  278. 
Aladhmani,  Petitioner.    Jurisdiction,  252  (. 
Alank    Manjari    v.  Fakir   Chand    Sarkar. 

Adoption,  72. 
Alapoo  V.  Uamood.    Criminal  Law,  69. 
Alexander  a.  Barley.    Insurance,  1. 
Alexander  and  Co.  a.  Chaudhari  Inayat  Ul- 

lah.    Evidence,  96. 
Alexander  a.  Dingwall.    Debtor,  12. 
Alexander  a.  Government.    Criminal  Law, 
79. 

Alexander  v.  Moran.    Costs,  21. 

Ali  Buksh  Khan  v.  Kaeem  Beebee.  Hus- 
band and  Wife,  48,  49 ;  Inheritance,  275. 

Ali  Buksh  Khan  v.  Kustooree  Sing.  Settle- 
ment, 9. 

Alif  Khan  a.  Meer  Aleem  Ullah.  Mort- 
gage, 30. 

Allah  Daud  Khan  v.  Nuwal  Zoolphacar  Dow- 
lah  Jaun.    Execution,  14,  15,  16. 

Allen  a.  Delisle.    Usury,  1. 

AUoo  Paroo,  in  the  matter  of.  Charter,  4 ; 
Criminal  Law,  1,1a.  44,  45. 

Ally  NazufRsr  Khan  v.  Ramgopaul  Roy.  Ju- 
risdiction, 185. 


Alukmunee,  Mt  a.  Sombhoooath.   Ageot 

and  Principal,  10. 
Aluk  Shah  a.  Government    Crimiiial  Lav, 

252. 
Amanee  Tewaree  v.  Rai  Rughoo  Bon  SohaL 

Sale,  36. 
Amanut  Ali  a.  Government  Criminal  Lit, 

197. 
Amanut  Khan  a.  Bharam  Khan.    Criadnal 

Law,  251. 60^. 
Amanut  Sheik  a.  Gh>vemment    Criminil 

Law,  604. 
AmaanAlia.SheoLal.    Criminal  Lav,  261. 

595. 
Ambawow  v.  Button  Kristna.    Inheritaoee, 

79.  96 ;  Watan,  3. 
Ambrose  Racke,  in  the  goods  ot  Ezecaton 

and  Administrators,  1 1. 
Ameena,  Mt  v.  Kottoo  Khan.    Husband 

and  Wife,  32.  44. 
Ameer  Ali «.  Peerkhan.  Criminal  Lav,  411 
Ameer  Buksh  v.  Moohummud  Moostaqoeegi 

Khan.    Lease,  28. 
Ameer  Burkundaz  a.  Lai   Mahomed.  Cri- 
minal Law,  332. 
Ameeroonissa  a.  Syod  Hussein  Reza.   li- 
mitation, 56. 
Amerchund  a.  Advocate  General  of  Bombaj. 

Law  of  Nations  4. 
Amerchnnd  v.  The   East-India  Compaoj. 

Alien,  2 ;  Jurisdiction,  30. 
Amichund  Jngjeevun  a,  Pitumbor  MBDohnr. 

Cast,  16  a. 
Amma  Teroomoomboo  o.  Coonyoor  Chinden. 

Appeal,  101. 
Amrao  Gir  a.  Gunes  Gir.    Inheritance,  190. 

191. 
Amrut  Row  "frimbuck  Pehtay  v.  Trimbock 
Row  Anuntayshwur.  Ancestral  Estate,  40 ; 
Attachment,  18. 
Andaroo  a.  Baboo  MomixL    Criminal  Liir, 

262. 
Anderson  a  Hurrischunder  Bose.  Sheriff,! 
Anderson  v.  M'Arthur.    Payment  of  Moaej 

into  Court,  1. 
Anderson  v.  Russomoy  Dutt    Costs,  2. 
Andharoo  Khoorshedjee  Ruttunjee  a.  Da>- 
toor  Dada  Bhaee  Roostumjee.  Damages,?. 
Andiram  Mullick  a.  Cachatoor  Isaac.  Scire 

Facias,  3. 
Ann  Butler,  in  the  matter  of.    Guardiao,  3. 
Anna  Bibi  a.  Avietic  Ter  Stephanos,  lob^ 

ritance,  333. 
Annava  Chingleroy  Moodeliar,  in  the  gtwds 

ot    Executors  and  Administrators,  47.^ 
Anne  Rose,  in  the  matter  of  the  male  child 

of.  Bastard,  5. 
Annore  Jyah  Moodely  a,  NenummaL  Prac- 
tice, 117. 
Anon.  Account  10  ;  Action,  21 ;  Adoption, 
23, 24. 25, 26 ;  Affidavit,  10 ;  Alien,! ;  An- 
cestral Estate.  32 ;  Appeal,  87;  Arbitration, 
10;  Bail,  9;  Chariteble  Bequest,!,  2, 3;  Cri- 
minalLaw, 6. 19  a;  Damage8,13;  Evidence, 
23. 32. 40.  74. 137. 154.  164 ;  ExecuUon,  3; 
Executors  and  Administrators,  21.  24. 43. 
49.  61  ;  Guardian,  4.  13,  14;  Inftut,  12; 
Inheritance,  282. 307;  Interest,  39 ;  Jons- 
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dicfion,  6. 23. 29.  38. 93. 118. 150. 168. 244. 
246;  Kazi,  2;  Land  Tenures,  2,  3.  20, 
21 ;  Lease,  2,  3  ;  Manager,  1,  2 ;  Mort. 
gage,  17.  36;  NatWe  liVomen,  6;  New 
Trial,  1 :  Partition,  22 ;  Practice,  13.  35. 
66.  68.  91.  130.  149.  194.  233  (i.-,  Regula- 
tions, 3.  15 ;  Beligious  Endowment,  3 
Resumption,  3;  Revenue,  1,  2;  Sale,  10 
Settlement*  19.  21 ;  Ship,^  1 ;  Slavery,  2 
Surety,  4. 

Anooda  Pershad  Ray  v.  Mt  Bhyrobee  Das- 
see.    Practice,  298. 

Anoolah  Peramanick  v,  Biddoo.  Criminal 
Law,  525. 

Anoop  Dosad  a,  Bikao.    Criminal  Law,  128. 

Anoopun  Das  a.  Neek  Singh.  Guardian,  15. 

Anund  Chund  Rai  v.  Kishen  Mobun  Bunoja. 
Ancestral  Estate,  14. 

Anund  Chunder  Bunhoojea  a.  Goyemment. 
Criminal  Law,  198.  537. 

Anund  Chunder  Chatooijea  v.  Deen  Ali 
Shah.    Criminal  Law,  404.  532. 

Anund  Chunder  Nundee  a.  Gk)Ternment 
Criminal  Law,  488. 

Anund  Mundul  v.  Thakoor  Doss  Chncker- 
buttee.    Criminal  Law,  416. 

Anund  Mye  Biswas  v.  The  Collector  of  the 
Ziilah  Twenty-four  Pergunnabs.  Regu- 
lations, 6. 

Anundarow  a.  Rajah  Manoory  Vencatarow 
Zamindir.  Collector,  4 ;  Jurisdiction,  275, 
276 ;  Manager,  12. 

Anundchund  Rai  o.  lUshen  Mobun  Bunoja. 
Gift,  2.  18;  Evidence,  117;  Land  Te- 
nures, 34. 

Anunchunder  Ghose  v.  Soojee  Money  Dos- 
see.    Executors  and  Administrators,  62. 

Anundchunder  Mitter  v,  Biden.  Jurisdic- 
tion, 110. 

Anundee  Ram  Chuckerbuttee  «.Hyder  Al- 
ice.   Practice,  228. 

Anundee  Singh  v.  Kunhia  Singh.  Criminal 
Law,  626. 

Aiiundlal  Khan  a.  Boopchum  Mobapater. 
Inheritance,  179. 

Anundnarain  Ghose  v.  Biasomber  Holdar. 
Attachment,  10,11. 

Anundnarain  Ghose  v.  Seebchunder  Bose. 
Practice,  139. 

Anundo  Moy  a.  Ramsunker  Haldar.   Usury, 

13.  ... 

Annndram  Balchund  v.  Muncbaram.  Limi- 
tation, 94.  98. 

Anundram  Govindram  a.  Ichlia  Luk- 
shumee.  Husband  and  Wife,  17 ;  Main- 
tenance, 29. 

Anundram  Jani  a.  Purtab  Singh  Dugar. 
Compromise,  10  ;  Evidence,  80. 

Anupe  V.  Radakissen.  Practice,  42 ;  Scire 
Facias,  2. 

Anwar  Khan  and  Ghin  Khan  a,  Khati  Jan. 
Practice,  223. 

Anwur  a.  Kishen  Mobun.    Criminal  Law, 

274. 
Aond  Beharree  Lai  v.  Sheo  Cham  Tewar- 

ree.    Sale,  48. 
Apajee  NarayunTere  Dessaee  r.  Naroo  Trim- 
bukJoovekur.  Inheritance,  235 ;  Khoti,  5. 


Appa  a.  Rex.    Criminal  Law,  31. 

Appoo  Moopen  v.  Durmanlah  Naraina  Ra- 
mien.    Evidence,  107 ;  Resumption,  7. 

Appoo  Pillay  v.  Moottoo  Sadaseva  Moodely. 
Criminal  Law,  314;  Jurisdiction  223. 

Apurtee  Dasee  v.  Mt  Sooree.  Criminal  Law, 
150. 

Arathoon  Harapiet  Arathoon,  Petitioner. 
Security,  11. 

Arathoon  Harapit  Arathoon  a.  Daud  Mul- 
lic  Feridoon  Beglar.  Jurisdiction,  272/. ; 
Security,  7.  10. 

Aratoon  Harapiet  Aratoon  a.  Catchick  Mac- 
kertick.    Deposit,  2. 

Arbutiinot  a.  SbirakodI  Arathoon.  Wills,  78. 

Ardaseer  Cursetjee  a.  Perozeboye.  Juris- 
diction, 20f. 

Arif  Chowdree,  Mt,  a,  Noor  Buxsb  Chow- 
dree.    Husband  and  Wife,  40. 

Arjoon  Manjbee  v.  Lukhun  Manjhee.  Cri- 
minal Law,  307. 

Arman  Pande  v.  Nourutton  Koonwur.  Mort- 
gage, 98. 

Armogum  v.  Syf  ul  Dowlah.  Mortgage,  53, 
54. 

Army  of  the  Deccan,  Case  of.  Appeal,  1,2; 
Jurisdiction,  1,2. 

Amachella  Chittee  a.  Meenaschyer  Brah- 
minee.    Limitation,  18. 

Arnachella  Chitty  v.Vencatachella  Moodely. 
Evidence,  72. 

Amacbellum  Pillay  v.  lyasamy  Pillay. 
Adoption,  41.  64.  104;  Evidence,  166. 

Arnachellum  v.  Yenkoo.  Executors  and 
Administrators,  94;  Jurisdiction,  151  ; 
Power  of  Attorney,  1. 

Aroovela  Roodrapah  Naidoo  v.  Rajah  Da- 
merla  Coomara  jPedda  Vencatapah  Naidoo 
Bahadoor.  AdversePossession,!  ;Damages, 
7  a. ;  Evidence,  141 ;  Zamindar,  4. 

Arratoon,  Petitioners.    Salt,  4. 

Arthur  v.  Clarke.    Practice,  52. 

Asghur  Khansaman  a.  Banco,  Mt  Crimi- 
nal Law,  326. 523. 

Ashootos  Dey  v.  Gregory.  Jurisdiction, 
270. 

Ashotoss  Dey  v.  Bbyrubchunder  Bose.  Ju- 
risdiction, 235  :  Land  Tenures,  3\b. 

Asbraf-oon-Nissa  a.  Shums-oon-Nissa  Be- 
gum.   Infant,  3  a. 

Ashrufa  a.  Government  Criminal  Law, 
323. 

Asbrufoonisa  Begum  a.  Mohummnd  Ali 
Khan.    Pre-emption,  21,  22,  23,  24. 

Asman  Singh  v.  Purmesuree  Suhaee.  Inte- 
rest, 44 ;  Mesne  Profits,  8. 

Assanund  Lohannah  a,  Hurbujjur  Sing 
Khettiy.    Practice,  74. 

Assignees  of  Boyd  v.  Maurel.  British  Sub- 
ject, 2,  3;  Costs,  16;  Jurisdiction,  124; 
Write,!. 

Assud  Ali  a.  Government  Criminal  Law, 
612. 

Assudonissa  Beebee  v.  Neermulee  Beebee 
Chowdrain.    Gift,  59. 

Astwachatur  Maloolm  Manuch,  in  the  goods 
of.    Executors  and  Administrators,  4,  5. 

Atchomma  a.  Rungama.   Adoption,  20 ;  In- 
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beritance,  36. 95. 141 ;  MaiDtenance,  22  a. 
32. 

Atkinson  v.  Evans.    Attorney,  8 ;  Costs,  58. 

Atkinson  v.  Keble.  Jurisdiction,  10 ;  Plead- 
ing, 11. 

Atkinson  v.  Page.    Costs,  22. 

Atlussee,  Mt.  r.Newazee  Feraush.  Gift,42. 44. 

Atmaram  Kesoor  v.  Sheolal  Mulookchund. 
Husband  and  Wife,  2. 

Atmaram  Nurbheeram  v.  Bhugwandas  Mot- 
teeram.    Insurance,  1  a. 

Attaboodeen  a.  Ramchunder.  Criminal 
Law,  610. 

Attaram  Ghose  a.  Sree  Mootee  Jeomonej 
Dossee.  Inheritance.  66. 128, 129 ;  Main- 
tenance, 40  ;  Partition,  27,  28,  29. 

Attaram  Sircar  v.  Baillie.    Limitation,  4. 

Attoor  lUata  Soobhan  Putter  a.  Collector  of 
Malabar.    Trespass,  5. 

Aujoo  Lubby  Maistry  a.  Bantleman.  Eyi- 
dence,  102. 

Aulim  Chund  Dhur  v.  Bejai  Goyind  Bur- 
rail.    Inheritance,  170 ;  Practice,  274. 

Auluk  Rai  a.  Oodwunt  Riawut    Appeal,  99. 

Aundy  Letchoomy  Ammaul  a.  Sevageana 
Pungoothy  Vencata  Letchoomy  Nachiar. 
Inheritance,  142. 

Auriol  a.  Stewart.    Governor-General,  1. 

Aushutos  Day  a.  Moheschunder  Dutt  An- 
cestral Estate,  18 ;  Executors  and  Admini- 
strators, 74,  92 ;  Manager,  6 ;  Mortgage, 
26  a. 

Avadanum  Paupiah  r.  Tulloh.  Account,  2, 3. 

Avietic  Ter  Stephanos  V.  Anna  Bibi.  Inhe- 
ritance, 333. 

Avietick  Ter  Stafanoos  v.  Khaja  Michael 
Arratoon.    Wills,  79,  80. 

Awan  Baee  a.  Eaoosjee  Ruttunjee.  Hus- 
band and  Wife,  84.  89. 

Awan  Baee  a.  Mihirwanjee  Nushirwanjee. 
Husband  and  Wife,  83,  90. 

Ayabuttee,  Mt,  v.  Rajkishen  Sahoo.  Evi- 
dence, 9 ;  Inheritance,  75. 

Ayesha  Bibi  a.  Suffuroonisa,  Mt.    Gift,  79. 

Azimoodeen  v,  Fatima  Beebee.    Gift,  56. 


B 

Bahington,  In  the  goods  of.    Executors  and 

Administrators,  41. 
Babjee  Bullal  Yanus  v.  Ramajee  Narayun 

Eurmurkur.    Ancestral  Estate,  38. 
Baboo  Baghwan  Lai,  Petitioner.    Sale,  20  c. 
Baboo  Benee  Suhaee  v.  Baboo  Hurkishen 

Doss.    Evidence,  133. 
Baboo  Birjnath  v.  The  Collector  of  Burd- 

wan.    Assessment,  5. 
Baboo  Brijnerain  Singh  v.  Rajah  Teknerain 

Singh.     Contract,  26. 
Baboo  Byjnath  Sahoo  v.  Government.  Land 

Tenures,  26. 
Baboo  Deokinundun  Singh  v.  Jobraj  Rai. 

Agent  and  Principal,  21 ;  Fines;  5. 
Baboo  Doolar  Singh  a.  Rany  Pudmavati. 

Custom  and  Prescription,  2 ;  Inheritance, 

187  a.  203  a;  Partition,  1;  Practice,  8  c. 
Baboo  Girwurdharee  Sing  v.  Kulahul  Sing, 
.  Inheritance,  116. 182.  211 ;  Partition,  9. 


Baboo  Gopee  Mohun  v.  IshrychurxL  taad 
Tenures,  42. 

Baboo  Hurkishen  Doss  a.  Baboo  Benee  Sa- 
haee.    Evidence,  133. 

Baboo  Hurruck  Chund  a.Mirza  Kureemoolla 
Beg.    Jurisdiction,  226. 

Baboo  Jankee  Pershad  v.  Maharaja  Oodwont 
Narain  Sing.    Interest,  16.  31. 

Baboo  Janokey  Doss  v.  Bindabun  Doss. 
Jurisdiction,  97  a ;  Partner,  4  a ;  Fnctice, 
113a. 

Baboo  Jowahir  Singh  a.  Bindrabim  Bose. 
Lease,  33. 

Baboo  Juddoonath  v.  Dwarkanatli  Tagore. 
Contract,  23. 

Baboo  Juggernaut  a.  Syed  Tafiy  Ally  Ehaa. 
Practice,  30. 

Baboo  Juggomauth  a.  Soyd  Ally  Khan. 
Practice,  26. 

Baboo  Kirit  Singh  a.  Thootimjah.  Evi- 
dence, 148. 

Baboo  Kishen  Pershad  a.  Chedee  IaL  Mort- 
gage, 86 ;  Practice,  256. 

Baboo  Eishenkomar  Sahee  v.  ML  Kunchun 
Eonwur.     Partition,  57. 

Baboo  Momin  v.  Andaroa  Criminal  Law, 
262. 

Baboo  Mootechnnd  a.  Moofti  Mohommud 
Ubdoollah.    Appeal,  113. 

Baboo  Motee  Chund  v.  Mooftee  Ubdoollah^ 
Usury,  17. 

Baboo  Mullick  a.  Clark.    Bankrupt,  9. 

Baboo  Obhye  Narain  Sing  a.  Baboo  Runjeei 
Sing.  Adoption,  49 ;  Inheritance,  87. 139. 

Baboo  Ram  a.  Sukhoo,  Mt.  Criminal  Law, 
631. 

Baboo  Ram  Das  v.  The  Collector  of  Benares. 
Public  Officer,  9. 

Baboo  Ram  Doss  v.  Raja  Ram  Buhadoor  Sa- 
hee.   Practice,  254. 

Baboo  Ram  Ghose  v.  Kalee  Pershad  Ghcfe. 
Bond,  29. 

Baboo  Ram  Prakas  Singh  a.  Baboo  Sheo 
Manog  Singh.    Gift,  20. 

Baboo  Ramchund  v.  Govind  Das.  Interest 
41.  43. 

Baboo  Ranmarain  v.  Gokul  Chund.  Lease, 
32. 

Baboo  Ras  Behari,  Petitioner.  Religious 
Endowment,  36  a. 

Baboo  Ratna  Chandra  v.  The  Collector  of 
Allahabad.    Resumption,  5. 

Baboo  Rouplaul  Mullick  a.  Clark.  Practiee, 
5  ;  Statute,  17. 

Baboo  Rughoonundun  Singh  a.  Rajkomar 
Deokinundun  Singh.    Practice,  293, 

Baboo  Runjeet  Sing  v.  Baboo  Obhye  Na- 
rain Sing.  Adoption,  49;  Inheritance, 
87. 139. 

Baboo  Sahibsada  Singh  a.  Rajah  Jyperkash 
Singh.     Security,  1. 

Baboo  Sheo  Manog  Singh  v.  Baboo  Bam 
Prakas  Singh.    Gift,  20. 

Baboo  Sheodas  Narain  v.  Eunwul  Bas  Eoon- 
wur.    Gift,  4,  6.  37  j  Practice,  278. 

Baboo  Ulruk  Sing  a.  The  Collector  of  Be- 
nares. Assessment,  17 ;  Dehyak,  1;  Set- 
tlement, 8. 
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Chooneelal  v.  Jussoo  Mul  Beveedas.    Will, 

34. 
ChootuD,  Mt  V.  Ramzan  Allee.    Estoppel,  5. 
Chopa  Aheer    a.  Government.     Criminal 

Law,  90.  515. 
Choteelal  t7.  Firbhoonandn.    Mortgage,  123. 

128. 
Chowakara  Mackachy  v.  Nayatelle  Eoron 

Kooty.    Mortgage,  71.   • 
Chowdree  Bheem  Sing  a.  Felix  Lopes.    Li- 
mitation, 53 ;  Mortgage,  1 29. 
Chowdhree  Dood  Rai  Singh  v.  Moohummud 

Yahia  Khan.    Lease,  31. 
Chowdree  Doosht  Dowun  Singh  a.  Joraon 

Koonwur,  Mt     Kvidence,  100;   Inheri- 
tance, 48.  69. 88. 105. 139. 
Chowdree  Purmessur  Dutt  Jha  v.  Hunooman 

Dutt  Ray.    Adoption,  84.  6 1 . 
Chowrasee  v.  Jewim  Chund  Mehtoon,  Mt 

Priest,  6,  7. 
Chowrassee,  Mt  a.  Kadir  Alee.  Attachment, 

17. 
Chowtereah  Runmerden  Sein  a.  Sahebher- 

pehlaud  Sein.    Evidence,  114  a. 
Choyton  Seal  a.  Doe  dem.  Toolshey  Dossey. 

Lease,  16. 
Christie  v.  Hadji  Sirdar.    Jurisdiction,  11. 

129. 
Chrystal  v.  U  Hellne.    Jurisdiction,  214. 
Chukkun  Lai  a.  Government      Criminal 

Law,  452. 
Chumelee  a.  Cullub  Ally  Mokhtar.  Criminal 

Law,  572. 
Chumpa,  Mt,  o.  Madden  Jena.    Criminal 

Law,  84. 186. 
Chumrun  Rai  a.  Mohun  Sing.   Inheritance, 

44.  206. 
Chunchuldas  Gunga  Bisaun  v,  Sudaseo  Gun- 

nesh.    Mortgage,  117. 
Chundee    Churn    Mujmoodar,    Petitioner. 

'Hortgage,  102  a. 
Chundeedeen  a.  Casheeram.   Criminal  Law, 

627. 
Chunder  a.  Government  Criminal  Law,  366. 
Chunder  Been  Havildar  a.  Government 

Criminal  Law,  259. 
Chunder   Kant   Mokeijea    a.    Huipershad 

Ghose.    Jurisdiction,  236. 
Chunder  Kullah  a.  Gour  Chunder  Podar. 

Practice,  299  c. 
Chunder  Naraen  Rai  a.  Ramrutun  Sing. 

Pre-emption,  1. 
Chunder  Nath  Chatteijea,  Petitioner.    In- 
terest, 14  a. 
Chunder  Nath  Rai  Chowdry  a.  Kali  Boss 

Neogee.    Ancestral  Estate,  12. 
Chunder  Seekhur  Roy  a.  Salt  Agent  of 

Twenty-four  Pergunnahs.    Surety,  10. 
Chundermonee  a.  Salt  Agent  of  Ballooah. 

Evidence,  134  a ;  Practice,  233  a. 
Chundernarain  Rai  a.  Jowahir  Singh.  Guar- 
dian, 16. 
Chundernath  Surma   Lushkar,  Petitioner. 

Sale,  59  a. 
Chunderpursad  Rai  v.Ealeesunkur  Chucker- 

butty.    Criminal  Law,  439. 
Chundichurn  Bose  a.  Bex.    Criminal  Law. 

2  a. 
Vol.  I. 


Chundoo  o.  Sheikh  Roopun.  Criminal  Law, 
573.621. 

Chundoo  Eandoo  a.  Sudaa  Seo.  Criminal 
Law,  275.  505  a. 

Chundun  a.  HureeBhaeBhuwaneedas.  Hus- 
band and  Wife,  3,4. 

Chundun  Koonwaree  v,  Sheo  Ratna  Singh. 
Evidence,  123. 

Chundwa  a.  Keelal.    Criminal  Law,  139. 
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Colebrook  a.  Rintoul.    Jurisdiction,  17. 
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cier.    Assumpsit,  2. 
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Comulmonee  v.  Joygopaul.  Partition,  26 ; 
WUl,  22. 
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Coontamookala  Surrauze  a.  DiggayeUy  Pa- 
rummah.  Evidence,  89 ;  Inheritance,  233 ; 
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Cossinauth  Bysack  a.  Hurrosoondry  Dossee. 
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and  Wife,  64. 

Cummolah  Konto  Seat,  in  the  goods  of. 
Executors  and  Administrators,  34. 
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Cunliife  v,  Loftus.    Husband  and  Wife,  96. 
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Cursondass  Hunsraz  v.  Ramdass  Hurridass. 
Contract,  10 ;  Executors  and  Administra- 
tors, 83,  84. 

Cuttumbankum  Mootoo  Moodeliar,  in  the 
goods  of.    Practice,  204. 
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Dabee  Eatchee  a.  Ramnarain  Singh.  Cri- 
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Dabeypersaud  v,  Benepersaud.  Jurisdic- 
tion, 92. 

Dabychurn  Mitter  v.  Radachum  Mitter. 
Husband  and  Wife,  28. 

Dada  Bhaee  Rajun  a.  Beebee  Sahib  Mt. 
Husband  and  Wife,  61,  62. 
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tion, 14,  15,  16. 
Dada  Bhaee  Roostumjee  v.  Nana  Bhaee  Mun- 
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102 ;  Inheritance,  238  a ;  Maintenance,  34. 
Daee  v.  Poorshotum«Gopal.     Inheritance, 

243  >  Maintenance,  11. 
Dagumbaree  *Dabee  v.  Taramony  Dabee. 
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Damoohur  Bindrabin  v.Moolchund  Govur- 

dhun.    Bond,  27. 
Damodhur  Chela   a.  Gopaldus  Kishundas. 

Inheritance,  194. 
Damoo  a.  Grovernment.    Criminal  Law,  369. 
Damurla  Bungaroo  Ammal  a.  Zamindar  of 

Calastry.  Interest,  40 ;  Maintenance,  23/. 
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Dasee  Daseea,  Mt  a.  Tarnee  Chnm.  Gift,  29. 
Dataram  Ghose  a.  Sheooram  Ghose.    Evi- 
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Security,  7.  10. 
David  Mullic  Feridoon  Beglar  v.  Bibi  Dash- 

koor  Wanis  Cachick.     Practice,  243. 
Davidson  a.  Abbot     Affidavit  2;    Agent 

and  Principal,  8,  9. 
Davidson,  in  the  goods  of.    Will,  65. 
Davidson,  Petitioner.    Practice,  293  a. 
Davis  V.  The  Bank  of  England.    East-India 

Company,  5,  6. 
Davisona.PunchanundBose.  Jurisdiction,72. 
Davood  Wullab  Nunnoo  a.  Babun  Wullad 
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De  Garcia  t7.  The  brig  "  Minerva."  Ship,  4. 
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Deather  a.  Gkiffin.    Statute,  15. 
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sessment, 19. 
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tice, 214. 

Degumberee  Dossea  a.  Bishno  Churn  Singh. 
Jurisdiction,  267,  268. 
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minal Law,  489. 
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2. 
Dewan  Ghazee  v.  Jeewun.    Criminal  Law, 

178. 
Deyanath  Roy  v.  Muthoor  Nath  Ghose.    In- 
heritance. 184. 
Dhackjee  Dadajee  v.  The  East-India  Com- 

?any.     Action,  4,   5;    Jurisdiction,  50; 
Vespass,  4. 
Dhan  Sing  a.  Munsa  Ram.'   Sale,  16. 
Dharam  Narayan  Ghos  v,  Ladli  Mohan  Tha- 

kur.    Practice,  221. 
Dheer  Sing,  Petitioner.    Pleader,  2. 
Dhinnomoney  Dabee  v.  Muddoosoodun  San- 

diel.    Deed,  17. 
Dhiraj  Pande  a.  Collector  of  Zillah  Tirhut 

Settlement,  12. 
Dhola  Singh  a.  Government  Land  Tenures, 

]6  ;  Malikaneh,  4;  Regulations,  7. 
Dhoolubh  Bhaee  v,  Jeevee  Bhaee.    Inheri- 
tance, 61 ;  Will,  35. 
Dhoolubh  Bhoola  a.  Agar.    Collector,  5  a ; 

Public  Officer,  8. 
Dhoolubh  Deochund  a.  Dada  Bhaee  Suhoo- 

rabjee.    Bond,  30 ;  Interest,  26  b. 
DhooUubh  Mooljee  v.  Rughoonath  Eulyan. 

Debtor  and  Creditor,  19  ;  Interest,  42  a. 
Dhoolubh  Poorshotum  a.  Sumbhoodas  Raee- 

chund.     Cast,  1 ;  Evidence,  2,  3. 
Dhoolubh  Premchund  e.  Pranjeewon  U- 

dass.    Ship,  17. 
DhooUubhdas  Brijbhookundas  v.  LarkooD- 

wur.    Husband  and  Wife,  18, 19. 
Dhoomun  Beebee  a.  Synud  Eulunder  Ali 

Appeal,  96. 
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Dhoondhye  a.  Goyernment    Criminal  Law, 

355. 
DboDkIa  V.  Tbakooreea.    Criminal  Law,  586. 
Dhora  a.  Bholanath  Sbah.    Criminal  Law, 

248  a.  602. 

Dhowkul  Sing  a.  Surroop  Sing.  Limita- 
tion, 65. 

Dhun  Khan,  Petitioner.    Hat,  1. 

Dhun  Sing  v.  Dowlut  Sing.    Partition,  1. 

Dhun  Sing  Gir  v.  Mya  6ir.  Inheritance,  188. 

Dhuna  Baee  a.  Nowrozjee  Khoorshedjee. 
Husband  and  Wife,  85. 

Dhunbaiee  Kan  a.  Khanoo  Raoot  Kolvekur. 
Forcible  Dispossession,  5. 

Dhunkoonwur  Mt  a.  Rajkoonwur,  ML  Par- 
tition, 45. 

Dhunkoowaree,  Mt  a.  Gkyrernment.  Cri- 
minal Law,  46.  47.  401. 

Dhunkouree,  Mt  a.  Government  Criminal 
Law,  154. 

Dhunmunee,  Mt  a.  Haj  Cbunder  Das.  An- 
cestral Estate,  16  a;  Inheritance,  111. 
147. 

BbunmuAee,  Mt  v.  Sonatun  Sahoo.  Li- 
mitation, 2. 

Dbunna  Boy  a.  Government  Criminal  Law, 
605. 

Dhunnee,  Mt.  a.  Oottumram  Dhoolubhram. 
Guardian,  17. 

Dbanoo  v.  Jurbundbun.  Criminal  Law,  149. 

Dbunpat  Rai  a.  Sheodeal  Rai.     Sale,  12. 

Dhununjai  Shah  v.  Harkalee  Mitter.  In- 
terest, 19. 

Bbununjee  a.  Government  Criminal  Law, 
115.378. 

Dhurm  Das  Pandey  v.  Mt  Shama  Soondri 
Dibiah.  Deed,  5a;  Evidence,  1006; 
Guardian,  4a;  Practice,  7 a;  Trust  and 
Trustee,  6. 

Dhurmchund  Abeela  v.  Nana-Bhaee  Goolal- 
chund.    Cast,  16. 

Dialchund  Adie  v.  Kishoree  Dossee.  Inhe- 
ritance, 51  ;  Will,  8  a. 

Dianut  Beebee  a.  Sahib  Jan  Khatoon.  Hus- 
band and  Wife,  57. 

Dickens,  Administrator  of  Falconer  v. 
Smith.    Practice,  119. 

Dickens,  Applicant  Executors  and  Ad- 
ministrators, 26. 

Dickens  a.  Cockerell.  Bankar,  8, 8  a ;  Prac- 
tice, 116. 

Dickens  v.  The  ship  "  Elizabeth."    Ship.  3. 

Diggavelly  Parummah  v.  Coontamookala 
Surrauze.  Evidence,  89;  Inheritance, 
233 ;  Rarnam,  I. 

Dilaram  v.  Roopchund  Sahoo.    Sale,  35. 

Dilawur  Alice  Khan,  Petitioner.    Practice, 

249  a. 

Dillon,  in  the  goods  of.  Executors  and 
Administrators,  36  a  ;  Jurisdiction,  201. 

Dindayal  Misr  a.  Government.  Settlement, 
13 ;  Zamindar,  5. 

Dingwall  v.  Alexander.  Debtor  and  Credi- 
tor, 12. 

Dirgpal  Singh  a.  Kishendas.   Mortgage,  66. 

Dirgopal  Sing  a.  Doorga  Dutt  Evidence, 
113. 

Dishkhoon  a.  Beglar.    Practice,  242. 


Dobinson  a.  Palk.    Practice,  90. 

Dodsworth  a.  Cruttenden.    Sequestration,  6. 

Dodsworth  a.  Rustomjee  Cowasjee.  Seques- 
tion,  5. 

Doe  V.  Paliologtts.    Practice,  96. 

Doe  dem.  Anon.  v.  Robinson.  Jurisdiction, 
128, 178. 

Doe  dem.  Anundo  Ram  v.  Ramdhone  Chuck- 
erbutty.    Ejectment,  18;  Practice,  87. 

Doe  dem.  Aratoon  Gaspar  v.  Puddolochun 
Doss.  Bill,  1  y  Executors  and  Admini- 
strators, 89  ;  Practice,  15  a;  Sale,  1 1. 

Doe  dem.  Bampton  v.  Petumber  Mullick. 
Ejectment,  2 ;  Execution,  9 ;  Jurisdiction, 
34,  35.  131 ;  Mo"hgage,  39 ;  Sequestra- 
tion, 8.    , 

Doe  dem.  Becharam  Coohor  v.  Khallachund 
Comar.    Lease,  10. 

Doe  dem.  Bhobannypersaud  Ghose  v.  Teer- 
poorachun  Mitter.    Ancestral  Estate,  19. 

Doe  dem.  Bibee  Bunnoo  v.  Mirza  Ahmed 
AUee.    Inheritance.    261. 

Doe  dem.  Bibee  Jumaun  v.  Mirza  Ally.  At- 
tachment 5. 

Doe  dem.  Bissonaut  Dutt  v.  Doorgapersaud 
Day.    Hindu  Widow,  19  a. 

Doe  dem.  Bolaki  Sing  v.  Robertson.  Eject- 
ment 16. 19. 

Doe  dem.  Brijogopee  Dabee  v.  Seeboosoon- 
dei^  Dabee.    Ancestral  Estate,  21. 

Doe  dem.  Brujesehree  Seatanny  v.  Ramna- 
rain  Misser.  Evidence,  33 ;  Habeas  Cor- 
pus, 2  b. 

Doe  dem.  Buddinauth  Ghosaul  v.  Deverall. 
Evidence,  32^  Jurisdiction,  39. 

Doe  dem.  Choiton  Chum  Sein  v.  Choiton 
Doss  Byraghy.    Lease,  12. 

Doe  dem.  Choyton  Chum  Seat  v.  Joynarain 
Ghosal.    Ejectment  H* 

Doe  Dem.  Cocheel  Mitter  v.  Hedger.  Eject- 
ment 25. 

Doe  dem.  Colvin  v.  Ramsay.  Ejectment,  1 ; 
Jurisdiction,  123. 

Doe  dem.  Colly  Doss  Bose  v.  Debnarain  Ko- 
beraui.  Inheritance,  122a;  Native  Wo- 
men, 14. 

Doe  dem.  Conformah  v.  Conformah.  Eject- 
ment 10. 

Doe  dem.  Cullen  v.  Clark.  Executors  and 
Administrators,  90 ;  Purchaser,  1. 

Doe  dem.  Degumber  Dutt  v.  Cossinauth 
Shaw.  Benami,  3, 4 ;  Ejectment  21,  22 ; 
Inheritance,  9 ;  Notice,  1. 

Doe  dem.  de  Silveira  v.  Salvador  Bernardo 
Texeira.  Debt  3 ;  Executors  and  Admi- 
nistrators, 88;  Inheritance,  321,  322; 
Practice,  16, 17,18. 

Doe  dem.  Durgachum  Bukshy  v,  Wyatt 
Limitation,  11. 

Doe  dem.  Emaum  Bux  v.  Hilder.  Eject- 
ment 28. 

Doe  dem.  Gaspar  v.  Doss.    Ejectment  3. 

Doe  dem.  Gocool  Shain  v.  Robinson.  Juris- 
diction, 128. 

Doe  dem.  Gocoolchunder  Mitter  v.  Tarra- 
churn  Mitter.     Partition,  12.  55. 

Doe  dem.  Goculchund  Mitter  v.  Indronarain 
PauL    Ejectment,  7. 
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Doe  dem.  Qoculkissore  Seat  v.  RamkiMno 
Hazarah.  Executors  aod  Administrators, 
66. 

Doe  dem.  GK)laum  Aubbus  v.  Sfaaik  Aumeer. 
InheritaDce,  256.  284,  285.  316. 

Doe  dem.  Goroopershad  Sookool  v,  Goarmo- 
nee  Dossee.    Ejectment,  13. 

Doe  dem.  Gunganarain  Bonneijee  v.  Bulram 
Bonnerjee.  Ancestral  Estate,  17;  Evi- 
dence, 8. 10;  Hindu  Widow,  24  a;  Sale, 
1,  2. 

Doe  dem.  Harrobeebee  v*  Shurfonessa. 
Ejectment,  15. 

Doe  dem.  Hencower  Bye  v.  Hanscower  Bye. 
Adoption,  56.  * 

Doe  dem.  Hunnah  Bibee  v.  Ca^al.  Eject- 
ment, 14. 

Doe  dem.  HurloU  Mitter  v.  Hilder.  Juris- 
diction, 85. 

Doe  dem.  Huzzooree  Mull  v.  Cossinautb. 
Ejectment,  6. 

Doe  dem.  Indnarain  Nundie  v.  Robinson. 
Jurisdiction,  177. 

Doe  dem.  Jaun  Beebee  v.  Abdollah  Barber. 
Religious  Endowment,  29,  30,  31.  40. 
46. 

Doe  dem.  Jebon  Eistno  Bysack  v.  Hedger. 
Ejectment,  24. 

Doe  dem.  Juggomobun  Cbatterjee  v,  Goo- 
roopersaud  Day.    Bail.  2. 

Doe  denL  Juggomobun  Mullick  v.  Saumcoo- 
mar  Beebee.  Husband  and  Wife,  92; 
Inheritance,  332. 

Doe  dem.  Juggomobun  Roy  v.  Neemoo  Dos- 
see.   Ancestral  Estate,  10. 

Doe  dem.  Juggomobun  Roy  v.  Sreemutty 
Neemoo  Dossee.    Will,  10. 

Doe  dem.  Kartiany  Dabee  v.  Cossinautb 
Haldar.    Hindu  Widow,  9. 

Doe  dem.  Kora  Shunko  Takoor  v.  Beebee 
Munnee.    Adoption,  59 ;  Gift,  39. 

Doe  dem.  Eisnomohun  Surmono  v.  Gopee- 
mohun  Tagore.  Religious  Endowment, 
13;  Will,  12. 

Doe  dem.  KisnogOTind  Sein  v.  Gunganarain 
Sircar.  Hindu  Widow,  20 ;  Inheritance, 
49. 

Doe  dem.  Eissenchunder  Shaw  v.  Baidam 
Beebee.  Adoption,  114;  Agent  and  Prin- 
cipal, 26 ;  Evidence,  21  a ;  Funeral  Rites, 
10, 1]  ;  Inheritance,  329,  330,  331. 

Doe  dem.  Latour  v.  Roe.     Privilege,  3. 

Doe  dem.  Loll  Sing  v.  Guddadhur  Sein. 
Evidence,  58. 

Doe  Aem,  Mahomed  Ally  v.  Khoda  Buz. 
Lease,  13. 

Doe  dem.  Mistree  Khan  v.  Lutcha  Beebee. 
Lease,  14. 

Doe  dem.  Mongooney  Dossee  v.  Grooper- 
saud  Bose.    Ancestral  Estate,  20. 

Doe  dem.  Mootoo  v,  Vencatachella.  Mira- 
sadar,  3. 

Doe  dem.  Mootoopermall  v,  Tondaven. 
Ejectment,  23. 

Doe  dem.  Munnoo  Loll  v.  Goper  Dutt 
Will,  6. 

Doe  dem.  Nemoo  Sircar  v.  Watson.  Lease, 
8,9. 


Doe  dem.  Nundoo  Bysack  v.  Soucfay  Baar. 

Ejectment,  5. 
Doe  dem.  O'Hanlon  v.  Nicholas  Faliologos. 

Sequestration,  9,  10,  11. 
Doe  dem.  Olijah  Raur  v.  Luscarree  Butcher. 

Evidence,  63.  65. 
Doe  dem.  Orme  v.   Broders.    Ejectzoent, 

17. 
Doe  dem.  Petumber  Miter  v.  Manick  Dass. 

Executors  and  Administrators,  66. 
Doe  deoL  Feeareemoney  r.  Bissonautb  Bon- 

nenee.    Jurisdiction,  159,  160. 
Doe  dem.  Prawn  Paul  o.  Crourj  SeaL  Lease, 

12. 
Doe  dem.  Prawnnaut  Tewany  v,  Cboiton 

Seal.    Ejectment,  8. 
Doe  dem.  RadaGovind  Singh  v,  Jaggesmre 

Mustabee.    Statute,  1. 
Doe  dem.  Radamoney  Dassee  v.  Sri  Muti 

Durga  Dassee.    Evidence,  76,  77. 
Doe  dem.  Radamoney  Raor  v.  Nielmoney 

Dass.    Hindu  Widow,  1. 
Doe  dem.  Rajchnnder  Paramanick  r.  BoUo* 

ram  Biswas.    Maintenance,  23. 
Doe  dem.  Ramanimd  Mukhopadia  v.  Ram- 

kissen  Dutt    Hindu  Widow,  23 ;  Inheri- 
tance, 49. 
Doe  dem.  Ramasamy  Moodeliar  r.  Vallatah. 

Inheritance,  127  ;  Partition,  42. 
Doe  dem.  Ramconto.  Paul  v.  Goddadur  Nye. 

Lease,  7. 
Doe   dem.  Ramkissen  Sain  v.  Mahomed 

Sarrang.    Amendment,  21. 
Doe  dem.  Ramnaut  Seal  v.  Bulram  Chmider. 

Ejectment,  9. 
Doe  dem.  Ramrutton    Tagore  v.  Holme. 

Appeal,  38;  Lease,  15. 
Doe  dem.  Ramtonoo  Mitter  v.  Russon  Con- 

sumah.    Lease,  6. 
Doe  dem.  Ramtonoo  Mookeijee  v.  Beebee 

Jeenut    Costs,  24. 
Doe  dem.  Ramtonoo  Mookeijee  r.  Bibee 

Jeenut    Deed,  9  ;  Gift,  80. 
Doe  dem.  RussickloU  Dutt  v.  Ramtonoo  Dntt 

Will,  7. 
Doe   dem.  Savage  v.  Bancharam   Tagore. 

Executors  and  Administrators,  87. 91. 104; 

Real  Property,  1,  2 ;  SUtate,  4.  6.  11. 
Doe  dem.  Shearman  v.  Preston.     Eject- 
ment, 27. 
Doe  dem.  Sheikh  Moohummud  Boksh  r. 

ShurfOon  Nissa  Begum.  Inheritance, 30 1. 
Doe  dem.  Sibnauth  Roy  v.Bunsook  Buzzary. 

Hindu  Widow,  24. 
Doe  dem.  Sree  Oodoy  Cower  v.  Mohun  LsU 

Bussey.    Ejectment,  12. 
Doe  dem.  Sultan  Boody  Begum  v,  Soobar<7 

Pillay.    Ejectment,  20. 
Doe  dem.  Tanjah  Chitty  v.  Ahmed  Khan 

Saheb.    Amendment,  13 ;  Mirasadar,  1, 2^ 
Doe  dem.  Tassooduck  Hussan  v.  Ramtonoo 

Dutt;  Ejectment,  17. 
Doe  dem.  Tilluck  Seal  v.  Gour  Horry  Day. 

Ejectment,  4. 
Doe  dem.  Toolshey  Dossey  v.  Choyton  SeaL 

Lease,  16. 
Doe  dem.  Woodakissen  Bysack  v.  Radakisen 

Bysack.    Ejectment,  29. 
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Doe  dem.  Zoolphuar  v.  Mirza  Jaffier  Ally. 
Kjectment,  26. 

Domingo  de  SiWa  a.  Joanna  Fernandez. 
Action,  27  ;  Inheritance,  323. 

Domun  Sing  v.  Kaaee  RanoL  Undiyided 
Hindu  Family,  6. 

Domun  Singh  v.  Ushoor  Khan  Chowdree. 
Practice,  230.  296. 

Dookeram  v.  BecoololL  .Costs,  10;  Prac- 
tice, 98.  148. 

Dookhey  a.  Sooga  Pande.  Criminal  Law, 
217.  443. 

Dookhum  Singh  a.  Gyan  Koowur,  Mt 
Ancestral  Estate,  27;  Gift,  14;  Hindu 
Widow,  14  a. 

Dookna  a.  Mungree,  Mt.  Criminal  Law,  401. 

Doolal  a.  Hunneef.    Criminal  Law,  211. 

Doolaul  Rajbungsee  a.  Government  Cri- 
minal Law,  342. 

Dooleh  Dibia,  Mt.  v.  Baja  Oodwunt  Sing. 
Dues  and  Duties,  4. 

Doolubh  Nurbeeram  a.  Bheekareedas  Ude- 
kurm.    Debtor,  20. 

Doonda  ^ng  a.  Bhugoo  Sing.    Bond,  14. 

Doopnarain  Surma  a.  Burgess.  Jurisdic- 
tion, 104. 

Doordana  Ehatoon,  Mt  a.  Meer  Nujib  Ollah. 
Husband  and  Wife,  78. 

Doorga  v.  Sunkur  Jogee.  Criminal  Law, 
375. 

Doorga  Doss  a.  Abeh  Nundee  Mustoofee. 
Abatement,  2 ;  Embankment,  1. 

Doorga  Dutt  v.  Dirgopal  Sing.  ETidence, 
113. 

Doorgadoss  Mookeijee  v.  Bindooassonee  Da- 
bee.    Practice,  134. 

Doorgadoss  Mookeijee  o.  Sreemutty  Bindo- 
bassanee  Dossee.  Contempt,  10 ;  Seques* 
tration,  13.  29 ;  Sheriff's  Officer,  1. 

Doorgamunee  Jobrai  a.  Bamguoga  Deo. 
Custom  and  Prescription,  6 ;  inheritance, 
208. 

Doorgapersaud  Day  a.  Doe  dem.  Bissonaut 
Dutt.    Hindu  Widow,  19  a. 

Doorgapershad  Bose  v.  The  Collector  of  the 
twenty-four  Fergunnahs.  Jurisdiction, 
219. 

Doorgapershad  v.  Clementi.    Action,  37. 

Doorgapershaud  Bhuttacharjya  a.  Khaja 
Arratoon.    Assessment,  14. 

Doorgapershaud  a.  Government  Criminal 
Law,  255. 

Doorpudee  Das6e  a.  Suleem  OoUa.  Prac- 
tice, 279. 

Doosht  Dowun  Singh  a.  Sooija  Koonwur, 
Mt     Practice,  255. 

Doss  a.  Doe  denL  Graspar.    Ejectment  3. 

Dost  Moobummud  v.  Husun  Bhaee  Wulee 
Bhaee.    Partition,  3. 

Dosun  Beebee,  Mt  v.  Sheik  Munnoo  Sheik 
Ucchun.    Husband  and  Wife,  42.  66. 

Dowlut  a.  Punchuma.  Criminal  Law,  98. 
182. 

Dowlut  Sing  a.  Dhun  Sing.    Partition,  1. 

Doyamoye  Dossee  a.  Nubkissen  Sing. 
Amendment,  11. 

Driver  to  White,  in  the  matter  of  the  Act 
XXIV.  of  1841.    Act  11. 


Duff  a.  Kerry.    Jurisdiction,  45.  242. 

Duffield  a.  Smith.    Execution,  1. 

Duhan  v,  Mendes.    Jurisdiction,  60. 

Dula  Bhaee  Kriparam  a.  Nundram  Dyaram. 
Limitation,  91. 

Dulela  Rai  a.  Hincha  Sing.  Evidence, 
118. 

Duleep  Pasban  a.  Kheree.  Criminal  Law, 
129. 

Dulgunjun  a.  Government  Criminal  Law, 
187. 

Duljeet  V.  J^urmsookh.  Criminal  Law, 
283. 

Duljeet  Sing  v.  Sheomunook  Sing.  Fines, 
2 ;  Gift,  17  ;  lnh(fl-itance,  12.  84. 

Duljeet  Sing  a.  Syud  Khadim  UUee.  Inte- 
rest 35. 

Dullabh  De,  Mt  v.  Manu  Bibi.  Adoption, 
53.  77.  92. ;  Infant  13. 

Dunna  Endeijee  v.  Nurotum  Peetamber. 
Attachment  25. 

Dunkin  a.  Cali  Chum  Chatteijee.  Juris- 
diction. 139,  140. 

Dunn  a.  Clarke.    Warrant  of  Attorney,  3. 

Durand  v.  Bollard.  Evidence,  95  a ;  Inhe- 
riUnce,  324;  Will,  69,  70. 

Dureawoe  Sing  a.  Government  Criminal 
Law,  268. 

Durgapersaud  Shah  v.  Dacosta.  Jurisdic- 
tion, 14,  15,  16. 

Durgaram  Dossee  a.  Sreemutty  Janokey 
Dossee.    Usury,  9. 

Durgopal  Singh  v.  Roopun  Singh.  Adop- 
tion, 85. 

Durjya  Dhah  Saha,  Appellant  Evidence, 
101. 

Durmarajah  Naraina  Ramien  a.  Appoo 
Mooyen.    Evidence,  107  ;  Resumption,  7. 

Durpnarain  Christian  a.  Government  Cri- 
minal Law,  70. 

Dursun  a.  Government  Criminal  Law,  88. 
553. 

Durupnarain  Rai  a.  Chintamunee  Mustofee. 
Assessment  13. 

Durvesh  v,  Shekhun.  Evidence,  20;  Ma- 
nager, 8. 

Dusrath  Day  v,  Golaub  Hagoorea.  Criminal 
Law,  279. 

Dustoor  Dada  Bhaee  Roostumjee  v.  An- 
dharoo  Khoorshedjee  Ruttunjee.  Da- 
mages, 7. 

Dutteram  Turrufdar  v,  Watson.  Appeal, 
38. 

Duttnaraen  Sing  v.  Ajeet  Sing.  Funeral 
Rites,  1 ;  Inheritance,  11.  22.  237;  Parti- 
tion, 14. 

Duttnerain  a.  Sheik  Sufdar  Allee.  Limita- 
tion, 53. 

Dutturam  Turrufdar  v.  The  United  Com- 
pany and  Watson.    Lease,  5. 

Duyal  Chutoordas  v.  Juohur  Govinddas. 
Partition,  49. 

Duyashunker  Easseeram  v.  Brijvullubh  Mo- 
theechund.  Ancestral  Estate,  39;  At- 
tachment, 26 ;  Inheritance,  18 ;  Partition, 
32. 

Dwalnath  v.  Eewul  Ram.  Conductor  of 
Pilgrims,  2. 
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Dwarka  Das  t7.  Rajah  Jhoolal.  JariBdiction, 
258. 

Dwarkanath  Tagore  a.  Baboo  Juddoonath. 
Contract,  23. 

Dwarkanath  Tagore  a.  Besumber  Seil.  Ja- 
risdiction,  23(). 

Dwarkanath  Tagore  v.  Sibchunder  Roy. 
Sequestration,  ]6. 

Dwarkanauth  Mullick  v.  Gonsalves,  Exe- 
cution, 12 ;  Practice,  75. 

Dwarkanauth  Tagore  a.  Macnaghten.  De- 
fiimation,  2. 

Dyal  Chowkeedar  a.  GoTernmenl.  Criminal 
Law,  338. 

Dyalchund  Addy  v.  Eisllborie  Dossee.  Hindu 
Widow,  1 1  ;  Will,  8.  . 

Dyalchand  Roy  v.  KiaserchuD4.  Execution, 
17. 

Dyaram  v.  Bhobindor  Naraen.  Land  Te- 
nures, 35. 

B. 

East-India  Company  a.  Amerchand.  Alien,2. 

East-India  Company  o.  Balfour.  Appeal, 
38. 

East-India  Company  a.  Bank  of  Bengal. 
Agent  and  Principal,  6. 

East-India  Company  a.  Baptiste.  Charitable 
Bequests,  5. 

East-India  Company  v.  Barton.    Appeal.  9. 

East- India  Company  a,  Dhackjee  Dadajee. 
Action,  4,  5;  Jurisdiction,  50;  Tres- 
pass, 4. 

East-India  Company  a.  Johnston.  Appeal, 
15,  16. 

East-India  Company  a.  Keighley.  Attach- 
ment, 2. 

East-India  Company  a.  The  Mayor  of  Lyons. 
Charitable  Bequests,  7. 

East- India  Company  a.  Nittanand  Shaw. 
Practice,  39. 

East- India  Company  v.  Radakissen  Bysack. 
Evidence,  47,  48. 

East-India  Company  a.  Ragober  Dyal.  Ap- 
peal, 24.  36.  45. 

East-India  Company  a.  Rajah  Gopeemohun 
Deb.    Affidavit,  11. 

East-India  Company  a.  Ramrutton  Mullick. 
Arbitration,  2. 

East-India  Company  a.  Yeucata  Runga  Pil- 
lay.  Bond,  4.  6  ;  Charter,  1  a. ;  Fines,  1 ; 
Jurisdiction,  21.  176  6. 176  c.  176  d.;  Mas- 
ter and  Servant,  1 ;  Native  Servant,  1,  2, 
3;  Pleading,  18,  19. 

East-India  Company  v.  The  ship  "  La  Bien 
Aimee."    Jurisdiction,  211.  212. 

East-India  Company  v.  The  snow  *'Bien 
Faisant"    Jurisdiction,  212. 

East-India  Company  v.  The  brig  "  Nestor." 
Jurisdiction,  212. 

Eatigad  Shah  r.  Budde  Meean.  Land  Te- 
nures, 4. 

Eaton,  in  the  goods  of.  Executors  and  Ad- 
ministrators, 15. 

Edmonstone,  in  the  goods  of.  Executors 
and  Administrators,  27,  28. 

Edmonstone,  in  the  matter  of.  Jurisdic- 
tion, 205. 


Edoo  a.  Rujhoo,  Mt    Criminal  Law,  220. 

Eduljee  Byramjee,  in  the  matter  oL  Char- 
ter, 4 ;  Crimm^  Law,  1  a. 

Eduljee  Cowasjee  a.  Buxjoijee  Rattonjee 
Entee.    Interest,  45. 

Eduljee  Framjee  v.  Abd-oola  Hajee  Cherak. 
Evidence,  150. 

Eduljee  Mihirwanjee  v.  Loolajee  Nowrozjee. 
Mortgage,  113., 

Eduljee  Mehrwanjee  v.  Ehnnedjee  Manu^- 
jee.    Jurisdiction,  261. 

Edwards  v.  Ronald.    Banknipt,  3. 

Edward  Strettell,  Esq.,  Advocate-General 
at  the  relation,  &c  v.  Palmer.  Advoeate- 
General,  1. 

Eglington  v.  Huffnagle.    Contempt,  15. 

Eglinton  o.  Mills.     Pleading,  9. 

Elder  Widow  of  Raja  Chutter  Sein  v.TooDger 
Widow  of  Same.  Inheritance,  230 ;  BeU- 
gious  Endowment,  15.  17. 

Ellas  a.  Chaund  Beebee.     Costs,  36,  37. 

Eliza  Johnston,  Petitioner.  Husband  and 
Wife,  100. 

Ellavambadoo  Mootiah  Moodeliar  v.  EUa- 
Tambadoo  Nineapah.  Undivided  Hindu 
Family,  3. 

Ellavambadoo  Nineapah  a,  Ellavambadoo 
Mootiah  Moodeliar.  Undivided  Hindu 
Family,  3. 

Elliott  Macnaghten  v.  Juggomohun  Bisvaa. 
Evidence,  151. 

Elphinstone  v.  Bedreechond.  Law  of  Na- 
tions, 2,  3. 

Emambandee  Begam,  Petitioner.  Pleader, 
7 ;  Reference,  1. 

Emaum  Buksh  a.  Bhanoo  Bebee.  Estoppelf 
3 ;  InheriUnce,  252.  269,  270,  271,  271 

Emaum  Buksh  a.  Government  Criminal 
Law,  392. 

Emaun  Khan  a.  Seetul  Bhao,  Mt  Bond,  24. 

Emin  v.  Emin.  Husband  and  Wife,  93; 
Practice,  20. 

Enaiet  Ali  a.  Ram  Suhaee  Chobee.  Evi- 
dence, 116. 

Enaut  Hosein  a.  Sufdur  Hosein.  Evidence, 
135 ;  Inheritance,  276. 

Enayut  Ullah  a.Juggut  Ram.  Agent  and 
Principal,  20. 

Enoogunty  Nursiah  a,  Yencatarama  Gopaol 
Jagganada  Row.    Limitation,  82. 

Enoogunty  Sooriah  a.  Rajah  Rao  Sooreya 
Rao.    Resumption,  8. 

Enoogoonty  Sooriah  v.  Rajah  Row  Vencata 
Niladry  Row.    Practice,  1. 

Enoogunty  Sooriah  a.  Sree  Raja  Row  Ven- 
cata Neeladry  Row.  Jurisdiction,  2^; 
Trespass,  6. 

Eshanchund  Rai  v,  Eshorchund  BaL  An- 
cestral Estate,  1 ;  Will,  25  fr. 

Eshorchund  Rai  a.  Eshanchund  Rai.  An- 
cestral Estate,  1 ;  WiU,  256. 

Eshwunt  Row  Thorah  Dinkur  Row  v.  Nil* 
loba.    Jurisdiction,  250. 

Esshanchunder  Banoorjee  a.Maharaja  Dhee- 
raj  Mebtab  Chund  Bahadoor.  Sale, 
31 2». 

Esther  Guerinniere  a.  Pnddun  Locban  Doss. 
Mortgage,  85. 
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Baboo  Ulnick  Sing  v.  Benj  Penaad.  Ap- 
peal, 50 ;  Costs,  56 ;  Practice,  2. 

Babooa  Natt  a.  Buksh.  Criminal  Law,  254. 
418.  530. 

Babu  Hurri  Singh,  Petitioner.    Sale,  63. 

Babu  Ealahal  Sin^h  a.  Maha  Baja  Mitr  Jit 
Singh.  Huzun  Mi^all,  2 ;  Regulations, 
8  ;  Sale,  38.  45.  57  ;  SetUement,  15. 

Babu  Kunwar  Singh  a.  Gopjil  Chand  Pande. 
Ancestral  Estate,  28,  29  ;  Limitation,  36. 

Babu  Bam  Prakas  Singh  a.  Babu  Sheo  Ma- 
nog  Singh.  Action,  35;  Gift,  20;  Prac- 
tice, 259 ;  Stridhana,  4. 

Babu  Ram  Sahaj  Sing  v,  Chandan  Sing. 
Practice,  283. 

Babu  Sheo  Manog  Singh  v.  Babu  Bam  Pra- 
kas Singh.  Action,  35 ;  Qifl,  20 ;  Prac- 
tice, 259;  Stridhana,  4. 

Babu  Sheo  Narayan  Singh  a.  Raghnbir  Ray. 
Assessment,  21. 

Babnn  Wullad  Raja  Katik  r.  Davood  Wullad 
Nunnoo.    Inheritance,  236  a. 

Baddely,  in  the  goods  of.  Executors  and 
Administrators,  42. 

Badul  Khan  a.  Gk)Temment  Criminal 
Law,  563. 

Baee  Goolab  v.  Umbaram.    Watan,  2. 

Baee  Gunga  v.  Baee  Sheoshunkur.  Adop- 
tion, 54,  55.  80. 

Baee  Gunga  v.  Sukharam  Cristnajee.  Be- 
fiimation,  10. 

Baee  Sheoshunkur  a.  Baee  Gunga.  Adop- 
tion, 54,  55.  80. 

Baees  Mankoovur  and  Umba  a.  Dessaees 
Hurreeshonkur  and  Roopshunkur.  In- 
heritance, 114.  219 ;  Watan,  4. 

Bagshaw  a.  Gopaul  BuloU.  Jurisdiction, 
96.  126. 

Bahauder  Beg  a.N8nderah  Begum.  Evi- 
dence, 39. 

Bahmunjee  Munchuijee  v.  Mukia  Khatoon. 
Jurisdiction,  248. 

Baichha  Ram  Ghose  a.  Ram  Govind  Singh. 
Mortgage,  64. 

Baidam  Beebee  a.  Doe  dem.  Kissenchnnder 
Shaw.  Adoption,  114;  Agent  and  Prin- 
cipal, 26;  Eyidence,  21  a ;  Funeral  Bites, 
10, 11  ;  Inheritance,  329,  330,  331. 

Bailie  v,  Stewart.    Army,  12. 

Baillie  a.  Attaram  Sircar.    Limitation,  4. 

Bairy  Cristnamah  Chitty  a.Bairy  Cundapah 
Chitty.  Evidence,  92  ;  Partition,  50  ; 
Undivided  Hindu  Family,  4  a. 

Bairy  Cundappah  Chitty  v.  Bairy  Cristna- 
mah Chitty.  Evidence,  92 ;  Partition,  50 ; 
Undivided  Hindu  Family,  4  a. 

Baiza  Baee  a.  Joona  Naikeen.  Mortgage,  79. 

Bajeed  Sheikh  a.  Sadee  Sheikh.  Criminal 
Law,  290. 

Bajpie  Rajah  Gungesh  Chunder  v.  Suroop 
Chunder  Sirkar.    Practice,  306. 

Bakir  All  a.  Beebee  Jugun.    Amendment, 
25;   Deed,  10;    Inheritance,   273,  274; 
Mortgage,  31. 
Bakshu  Bay  v.  Taij  Singh.    Action,  38. 

Bal  Seth  Hur  Seth  Mahadeek  v.  Lukshumun 

Kunmdeekur.    Khoti,  1. 
Balfour  a.  The  Bast-India  Company.    Ap- 
peal, 38. 

Vol.  L 


Balgovind  a.  Bhowanny  Seebuck.    Bail,  15. 
Balgovind  a.  Kunhya  Lai.    Criminal  Law, 
282. 

Balik  Ram  a.  Bulram  Chung.  Criminal 
Law,  376. 

Balkrishen  Hurbajee  Mahajun  a.  Pandoo- 
rang  Bullal  Pundit    Mortgage,  82. 

Balkrishnu  Lukmeedut  a.  Jaeeshunkur 
Bhuwaneeshunkur.    Cast,  15. 

Ball  a.  Calvin.    Appeal,  39. 

Ballojee  Bappoojee  Hurbareh  t;.  Venkapa 
Newada.    Mortgage,  26. 

Balloo  Grunnaset  a.  Madoo  Wissenauth. 
Charter,  2 ;  Debt,  2 ;  Jurisdiction,  61, 62. 
74,  75.  76,  77.  • 

Balmookoond^as  Gokool  a.  Tharamul  Pu- 
rusram.    Insurance,  3. 

Balnath  Sahoo,  Petitioner.    Pleader,  9. 

Balnath  Sahoo  v.  Rajah  Buddun  Mohun 
Singh.    Interest,  19. 

Balnauth  Sahoo,  Applicant  Jurisdiction,265. 

Balumbhut  a.  Pandoorung  Succaram.  Dues 
and  Duties,  10. 

Baman  Das  Mookeijee,  Petitioner.  Secu- 
rity, 5. 

Baman  Das  Mukhopadhya  v.  RadhiniLth 
Mukhopidhya.    Compromise,  9. 

Banabhaee  Rughoonath  a,  Deojee  Madow- 
jee.    Stamp,  1. 

Banarassy  Ghose  V.  Ramtonoo  Dutt  Debtor 
and  Creditor,  1. 

Bancharam  Roy  v.  Stunner.    Limitation,  8. 

Bancharam  Tagore  a.  Doe  dem.  Savage. 
Executors  and  Administrators,  87. 91, 104. 
Real  Property,  1,  2 ;  Statute,  4.  6.  11. 

Bancharam  Surmono  a.  Juggomohun  Ray. 
Costs,  27. 

BandhuRamv.  SankerDatt   Practice,  248. 

Banesur  Nagh  a.  Vakeel  of  Government 
Practice,  252. 

Bank  of  Bengal  a.  Radakissen  Mitter.  Ap- 
peal, 29. 

Bank  of  Bengal  v.  The  East-India  Company. 
Agent  and  Principal,  6 ;  East-India  Com- 
pany, 2,  3,  4. 

Banmidi  Bose  a.  Raja  Barda  Kant  Ray. 
Mortgage,  75,  95. 

BannamuU  a.  Roopchund  Bhackett  Prac- 
tice, 43  a. 

Banoo  Beebee,  Mt,  v.Fukheroedeen  Hosein. 
Ancestral  Estate,  41 ;  Gift,  66 ;  Husband 
and  Wife,  69,  70 ;  Inheritance,  283. 

Banoo,  Mt,  v,  Ashgur  Khansaman.  Crimi- 
nal Law,  326.  523. 

Bantleman  v.  Aujoo  Lubby  Maistry.  Evi- 
dence, 102. 

Bapoo  Bhaee  Mohundas  a.  Jhunkoo,  Mt 
Limitation,  88. 

Bapoojee  Rughoonath  v.  Sinwar  Eana.  Dues 
and  Duties,  6. 

Baptiste  v.  The  East-India  Company.    Cha- 
ritable Bequests,  5. 
Baranassy  Gose  a.  Prawnkissen  Sing.    Ap- 
peal, 27. 
Barkat  Un  Nissa  Begam  v.  Commercial  Re- 
sident of  Patna.    Interest  10. 
Barnes  a.  Reed.    Costs,  7. 
Barnes  v.  Reed.    Costs,  12. 
Barrett  a.  Frank.    Privilege,  1. 
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Barretto  v.  Inglis.    Bond,  7. 

BaiTettoa.RamgopaiilMallick.  Practice,  189. 

Barretto  a.  Ramrutton  Mullick.  Affidavit  4. 

Barton  a.  East-India  Company.    Appeal,  8. 

Bason  a.  Haberley.    Jurisdiction,  69. 

Bason  a.  Ramnarain  Koy.    Jurisdiction,  67. 

Bates  r.  Feilden.    Action,  9. 

Battje  a.  Ranee  Kisbenmunnee.  Sure^,  9. 

Bawajee  Bulyajee  a.  Veesajee  GK)pa]jee  Jala. 
Debtor,  13. 

Bayjnath  Bose,  Petitioner.  Jurisdiction, 
242  g,  272  6]  Wills,  44  a.  • 

Bayley  v.  Alexander.    Insurance,  1. 

Bazeed  v.  Sheebratoo.    Criminal  Law,  83. 

Beaufort  a.  Gk)Yemmettt  Criminal  Law,  95. 
394.  625. 

Bebb  V,  Morgan.    Appeal,  31  f  Costa,  33. 

Bebee  Munwan  v.  Meer  Nusrut  All. 
Estoppel,  2 ;  Husband  and  Wife,  47. 

Becher  v.  Keigbly.    Jurisdiction,  109. 

Becoololl  a.  Bookeram.  Costs,  10 ;  Practice, 
98. 148. 

Bedreechund  a,  Elpbinstone.  Law  of  Na- 
tions, 2,  3. 

Beebee  Hanum  a,  Moonshee  Mahommed 
Ayassen.    Execution,  13. 

Beebee  Hay,  in  the  goods  of.  Executor,  22 ; 
Inheritance,  315;  Wills,  45. 

Beebee  Hingun  a.  Beebee  Saheebun.  Prac- 
tice, 229. 

Beebee  Hurron  v.  Shaik  Ehyroollah.  Hus- 
band and  Wife,  43. 

Beebee  Imaman,  Mt,  a.  Meer  Usd-ooUah. 
Evidence,  98, 160. 

Beebee  Jeenut  a.  Doe  dem.  Ramtonoo  Moo« 
keijee.    Costs,  24. 

Beebee  Jugun  v.Bakir  Ali.  Amendment,  25; 
Deed,  10;  Inheritance,  273,  274;  MorU 
gage,  31. 

Beebee  Mariam  Hume  v.  Carapiet  Arch- 
bishop.   Evidence,  149. 

Beebee  Munnee  a.  Doe  dem.  Eora  Shunko 
TakooT.    Adoption,  59 ;  Gift,  39. 

Beebee  Muttra,  in  the  goods  of.  Executors 
and  Administrators,  60  ;  Jurisdiction,  195. 

Beebee  Nancy  Deram  v.  Mackay.  Practice, 
294. 

Beebee  Nujjoo  a.  Gk>lam  Mahomed  Khan. 
Sequestration,  25. 

Beebee  Saheebun  v.  Beebee  Hingun.  Prac- 
tice, 229. 

Beebee  Sahib,  Mt  v.  Dada  Bhaee  Rajun. 
Husband  and  Wife,  61,  62. 

Beebee  Shahee,  Mt,  a.  Shah  Imam  Buksh. 
Religious  Endowment,  36.  43.  47. 

Beebun,  Mt,  a.  Qovernment      Criminal 

Law,  50. 
Beejeebuhoo,  Mt,  a.  Ichhashunkur  Sheo- 

shunkur.    Attachment,  32 ;  Costs,  50. 

Beema   Shunkiur   a.   Jamaajee   Shaporjee. 

Dues  and  Duties,  15, 16 ;  Inheritance,  236. 

Limitation,  92. 

Beemla Dibeh v.Gk)culnath.  Inheritance,775. 

Beepur  Chum  Chuckerbuttee  v.  Maharajah 

Dheeraj  Mehtab  Chund.    Sale,  20  a. 
Beer  Inder  Narain  Chowdree  o.  Sutbhoma 

Dibbea.    Gift,  15,  16. 
Beer  Pershad  Chowdree  9.  Raj  Narain  Das. 
Interest,  8. 


Beer  Singh  Mahtoon  a.  Chytun  Chowdree. 
Sale,  6. 

Beerbhan  a.Govemment  Criminal  Law,431. 

Beesoo  Sahoo  v.  Lukkeeah.    Criminal  Law, 
601. 

Beglar  v.  Dishkhoon.    Practice,  242. 

Beglar,  Petitioner.    Practice,  229  a. 

Beguma  Jan,  Petitioner.    Sale,  24  a. 

Behar   Ullah  a,  Ahmud    Ollah.    Husband 
and  Wife,  56 ;  inheritance,  280. 

Beharee  Lai  v.  Mt  Sookhnn.   Mortgage,  94 

Beharee  Sahoo  v,  Ghmga  Bishen.    Cruninal 
Law,  82. 

Behari  Lai  r.  Mt  Phekoo.    Mortgage,  120. 

Behchur  Joita  v.  Jeta  J  ee van.    Damages,  5 ; 
Duress,  1. 

Behoree  Gyawal  v.  Mt  Deepoo.  Condoetor 
of  Pilgrims,  I. 

Beijnath  Ghuttuk  o.  Fukeer  Chund.  Acdon, 
16. 

Beijnath  a.  GK)urishunkur.    Compromise,  2. 

Beijnath,  Petitioner.    Practice,  256  d, 

Beijnath  Sahoo  v.Vizeer  Sing.  Mor^rage,87. 

Beiragee  Punda  v.  Gropee  Mohun  Thakoor. 
Land  Tenures,  1. 

Bejai  Qovind  Burrall  a.  Aullm  Chund 
Dhur.    Inheritance,  170  ;  Practice,  274 

Benares,  The  Collector  of  on  the  part  of 
Gbvernment  v.  Baboo  Ulnik  Sing.  As- 
sessment. 17 ;  Dehyak,  1 ;  Settlement,  6. 

Benee  Pershad  Rai  a.  ML  Mahranee.  In- 
heritance, 216. 

Beneedial  Singh  a.  Government  Criminal 
Law,  599. 

Benepersaud  a.  Dabeypersaud.  Jurisdic- 
tion, 92. 

Benfield  Paine  a.  Jivan  Sarang.  Action,  34. 

Bennet  v.  Friar.    Amendment  16. 

Bennet  a.  Henriquez.    Jurisdiction,  216. 

Benud  Beharry  Seat  v.  Bharotchum  Mitter. 
Jurisdiction,  9. 

Beny  Persaud  a.  Baboo  Ulruck  Sing.  Ap- 
peal, 50 ;  Costs,  56 ;  Practice,  2. 

Beprodoss  Ghose  a.  Indnarain  Ghose.  Cra- 
tempt  2. 

Bermomoye  Dossee  a.  Radanauth  Chnckff* 
butty.    Attachment  8 ;  Practice,  177. 

Besumber  Ade  v.  Kalim  Udden.    Usury,  19. 

Besumber  Seil  v.  Dwarkanath  Tagore.  Ju- 
risdiction, 236. 

Betham  a.  Richardson.  Banknipt  2 ;  En- 
dence,  26. 

Bhaee  Shah  Keshoor  t?.  Rajkoonwur.  Debtor 
and  Creditor,  5 ;  Surety,  1. 

Bhaeechund  Bhiliaree  v,  Pnimanund  Mad- 
how.    Cast  12.  20. 

Bhaeechund  Nuthoo  a.  Nagur  Tukum.  In- 
terest 50. 

Bhaeechund  v.  Purtabchund  Manikchimd. 
Limitation,  95. 

Bhaeedas  Bhokundas  a.  Meeya  Nagur-  Evi- 
dence, 156;  Mortgage,  91. 

Bhaeedas  a.  Nurbheram  Tooljaram.  Priest,^- 

Bhagwan  Datt  a,  Rup  Chand.    Sale,  22. 

Bhagwat  a.  Heirs  of  Boopchund  Panmanik. 

Practice,  273. 
Bhagwutee,  Mt,  a,  Prankishen  Singh.    In- 

heritance,  225 ;  Stridhana,  1. 
BhairaChandraBose  v.Thomaa.  Guardian,]?. 
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Bhairab    Chandra    Chaudhari   a.    Lakhi 

Priya.    InheriUDce,  136,  169. 
BhairabchaDdra  Mujmoadar  v.  Nandakumar 

Mujmoader.    Practice,  299  /. 
Bhaini  Ray  a.  Raja  Gris  Chandra.  Juris- 
diction, 259. 
Bhana  Mangal  a.Meetha  Euchara.    Cast,  13. 
Bhanee,  Mt.  a.  Oottumram.    Ghiardian,  18 ; 

Hindu  Widow,  38. 
Bhanoo  Bebee  v,  Emaum  Buksh.    Estoppel, 

3;  Inheritance,  252.  269, 270,  271,  272. 
Bhanoo  Bibee,  Mt,  v.  Moonshee  Hussein 
Ally.    Jurisdiction,  71.  152, 153.  188 

Bharam  Khan  v.  Amanut  Khan.    Criminal 
Law,  251.606. 

Bharotchum  Mitter  a.  Benud  Beharry  Seat 
Jurisdiction,  9. 

Bhasker  Buchajee    v.  Narroo  Ragoonath. 
Adoption,  70,  71. 110. 

Bhaskur  Ramchunder  Koolkurnee  a.  Sioram 
Sudaseo  Ranure.    Evidence,  140. 

Bhaughbut  Dullol  a.  Rex.  Criminal  Law,  9. 

Bhavanarrainv.LetchmadaTummah.    Kowl, 
1 ;  Zammdar,  3. 
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Fuzloo-Nissa,  Petitioner.    Moragage,  102  h, 
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Fuzul  Ali  a.  Grovernment  Criminal  Law, 
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Qaspar  v.  Seal.    Practice,  78. 
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Gauri  Sankar  Sen  a,  S^ina  Khatun.  Prac- 
tice, 240. 
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Ghelajee  Nana  Bhaee  v.  Umur  Singh.  Cast, 
6  a ;  Funeral  Rites,  2. 
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Criminal  Law,  245. 

Ghirdharee  Sing  v.  Koolahul  Sing.  Inheri- 
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Law,  195. 

Gholam  Ali  a.  Buneeyad  Sing.  Interest, 
31.43. 

Gholam  Ghos  v.  Ramjeewun.  Criminal 
Law,  556. 

Gholam  Husun  Ali  v.  Zeinub  Beebee.  Hus- 
band and  Wife,  29. 46  ;  Inheritance,  267. 
279;  Slavery,  1. 

Gholam  Moheeood  Been  Chowdree  a.  Hu- 
meedoon  Nisa,  Mt.    Watan,  1. 

Gholam  MuUick  a.  Government  Criminal 
Law,  136.  341. 

Goolab  Rai  a.  Government  Criminal  Law 
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Gholam  Nubee  Chowdry  a.  Talookdar 
Ramkaunt  Dutt     Assessment,  20. 

Gholam  Nubee  Chowdry  a.  The  Collector 
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Rai.    Pre-emption,  12. 

Gholam  Rai  a.  Government  Criminal  Law, 
473. 
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tion, 47. 

Gholam  Unbia  Ehan  v.  Mochee  Lai.  Part- 
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Law,  457. 
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Ghoolam  Moheeood  Deen  Chowdree  a.  En- 

meed  oon  Nisa,  Mt    Action,  28 ;  Inheri- 
tance, 308. 
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345.  381. 
Ghosa,  Mt  a.  Sheobnrt  Sing.    Ancestral 

Estate,  34  ;  Hindu  Widow,  30. 
Ghufoor  Beebee  a.  Sheik  Uzeez  Oolla.  Hat- 
band and  Wife,  60. 
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Gibson  a.  Chisholm.    Evidence,  54. 
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Girdhur  Gawinahat   v.  Sorabsha  Taleyu^ 
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Govindram.    Practice,  227. 
Glass  a.  Ramchund  Hursamull.    Jorisdic* 
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Gobind  Bhutt  v,  Bheekum  Bhutt    Crimi- 
nal Law,  558,  559. 
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nee.     Hindu  Widow,  15. 
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jee.    Jurisdiction,  67. 
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Chowdry.      Inheritance,  163,  164.  201 : 
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139. 
Gocul  Naik  a.  Panchee,  Mt    Crimiual  LiVr 

348. 
Goculnath  a.Beemla  Dibeh.    Inheritance. 

175. 
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36  ;  Jurisdiction,  31. 170.  171. 
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Gokhu  MulUck  a.  Rughoo  Das.    Crimiov 

Law,  165. 
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Ghosal.    LimitatioDi  67. 
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Golaub  Hagoorea  a.  Dusrath  Day.  Crimi- 
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famation, 5. 

Grolaum  Nuzuff  v,  Meer  Munnoo.  Practice, 
127. 

Gollapoody  Sastriah  r.  Madabooshee  Bama- 
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Goluckchunder  Boy  a.  Omachum  Banner- 
jee.    Contempt,  3,  4. 

Gk)luckmoney  Dossee  a.  Gtooroochum  Doss. 
Manager,  6  a ;  Partition,  34,  35,  36 ; 
Practice,  58.  171. 

Goluckmoney  Dossee  v.  Bajkissen  Sing. 
Native  Women,  13. 

Golucknauth  Bose  v.  Bajkissen  Bose.  Ju- 
risdiction, 84;  Undiyided  Hindu  Fa- 
mily, 7. 

Goluknath  Chowdry  a.  Subudra  Chowdryn, 
Mt    Action,  19. 

Goluknath  Bay  Chowdhree  v.  Bhyronath 
Chowdhree.    Costs,  60. 

Goluknauth  Bay  Chowdhooree,  Petitioner. 
Security,  4. 

Gonsalves  a.  Dwarkanauth  Mullick.  Ex- 
ecution, 12;  Practice,  75. 

Gonsalves  v.  Gonsalves.  Statute,  18. 

Goohee  Chashate  a.  Woojaul  Bewah.  Cri- 
minal Law,  168. 

Goohee  Hareen,  Mt  v,  Bungsee  Haree. 
Criminal  Law,  629. 

Goolab,  Mt  V,  Ichha,  Mt.    Mortgage,  2. 

Goolab,  Mt.  V.  Phool,  Mt  Inheritance,  4. 
89. 98.  149, 1 50 ;  Partition,  46 ;  Will,  38. 

Goolab  Narain  v,  Pretum  Singh.  Lease, 
19. 

Goolabchund  Umbaram  v.  Poorshotum  Hur- 
jeevun.    Evidence,  122 ;  Mortgage,  68. 

Goolabchund  Prutab  v.  Manikchund  Bhoo- 
dur.    Evidence,  129. 

Goolaboo  a.  Lotia,  Mt  Criminal  Law,  308. 
596. 

Gooman  Bhartee  Assa  Bhartee  a.  Shumbhoo. 
Dhuneshwur.    Alms,  1. 

Goopeynee  Dossee  r.  Gobindram  Bysack. 
Costs,  1, 

Goor  Cowrah  a.  Neeloo  Aduk.  Criminal 
Law,  52. 


Goorachund  Seal  a.  De  la  Cruz.    Amend- 
ment, 3 ;  Husband  and  Wife.  97. 
GKx)rchunder  Bai  v.  Hurrish  Chunder  Bai. 

Sale,  37. 
Goordial  Sing  a.  Government    Criminal 

Law,  453. 
Gooroo  Charun  Sirkar,  Applicant    Interest, 

14 ;  Pre-emption,  10. 
Gooroochum  Doss  v.  Goluckmoney  Dossee 

Manager.  6  a ;    Partition,  34,    35,  36 ; 

Practice,  58. 
Gooroodas  Mozendar  a.  Bajchunder  Mozen- 

dar.    Costs,  8;  Practice,  112. 
Gooroo  Govind  Chowdree  a.  Kumla  Kaunt 

Chukerbutty.      Ancestral  Estate,  8,  9; 

Deed,  7  ;  Sale,  4. 
GK)oroopersAid  Bose  v.  Habberly.    Bills  of 

Exchange,  5 ;  Interest  1  a>  2. 
Gooroopersaud  Bose  v.  Seebchunder  Bose. 

Partition,  6  ;  Practice,  23. 
Gooroopersaud  Bose  a.  Seebchunder  Bose. 

Maintenance,  16  ;  Partition,  21,  21  a.  24, 

25. 
Gooroopersaud  Day  a.  Doe  dem.  Juggomo- 

hun  Chatterjee.    Bail,  2. 
Gooroopersaud  Ghose  a.  Cossinauth  Bhose. 
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Gk>oroopersaud  Ghose  a.  Sebchunder  Ghose. 

Maintenance,  7. 
Gooroopersaud  Ghose  ti*.  Woodynarain  Mun- 

dell.     Practice,  144. 151.  188. 
Gooroopersaud  Nundy  a.  Bhuggobuttychum 

Mitter.    Amendment,  18;   Contempt,  5. 
Gooroopershad  Bose  v.  Bisnoochurn  Heyra. 

Custom  and  Prescription,   1 ;  Dues  and 

Duties,  1  ;  Loha  Mahall,  1 ;  Mines,  1. 
Gooroopershad   Fotedar     v.     Komulakant 

Bhose.    Interest  20. 
Gooroopershaud    Cawora   tr.    Bamsoonder. 

Criminal  Law,  56. 
Gk)oshtusp  Shah  SuhoorabjeeNowshirwanjee. 

Jurisdiction,  26  ;  Mesne  ProiiU,  4. 
Gooshtusp  Suhoorabjee  Shah   v,  Kaoosjee 

Kamajee  Hormuzjee  Kala  Bhaee.    Guar- 
dian, 11 ;  Inheritance,  327  ;  Jurisdiction, 

27. 
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Gopal  Bhik  v.  Gungaram.    Khoti,  4. 
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Ancestral  Estate,  28,  29  ;  Limitation,  36. 
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Gopal  Dass  a.  Government    Criminal  Law, 

310.  593. 
Gopal  Kishen  Doss,  Petitioner.   Subsistence 

Money,  1  ; 
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Gopalchund  Seat  a.  Nacoor  Bysack.  Bond,5. 
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Inheritance,  194. 
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GK)paul  Lai  r.  Muharaja  Pitumber  Singh. 

Mortgage,  97. 
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Gkmee  Mohun  Thakoor  v.  Radha  Mohun 
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Gopeemohun  Tagore  a.  Radhabullubh  Ta- 
gore.   Religious  Endowment,  4. 
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Goper  Dutt  o.  Doe  dem.  Munnoo  Loll. 
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Mortgage,  37, 38.  55. 
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Singh.  Allowance,  4  ;  Appeal,  72 ;  Dues 
and  Duties,  12 ;  Evidence,  132 ;  Fines,  8; 
Practice,  286. 

Gorachund  Dutt  a.  Mirza  JeleeL  Practice, 
62. 

Gorchond  Surma  a.  Collector  of  Dinajpoor. 
Land  Tenures,  23 ;  Sale,  26. 

Gordon,  in  the  matter  of  the  will  of.  Exe- 
cutors and  Administrators.  20.  23.  102. 

€h)rdon  v,  Ehaujeh  Abu  Moohummud  Khan. 
Limitation,  41. 

Gordon  a.  The  King.    Habeas  Corpus,  2. 

Gtore  a.  Smith.  Articles  of  War,  1,  2,  3  ; 
Army,  13. 

Goring  a.  Commaul  ud  deen  Alii  Khan. 
Appeal,  26. 

Goroochurn  Doss  v.  Goluckmoney  Dossee. 
Manager,  6  a ;  Partition,  34,  35,  36 ; 
Practice,  58.  171. 

Gosaien  Chund  Kobraj  v.  Kishenmunnee, 
Mt.  Gift,  5.  40  ;  Inheritance,  185,  186, 
187.  229  ;  Stridhana,  5. 

Gossee  Dutt  a.  Gour  Sirdar.  Bills  of  Ex- 
change, 10. 

Gungaram  Day  a.  Gobee  Dossee.    Cast,  18. 

Gour  Chunder  Pal  v.  Kha'jah  AUeemoollah. 
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Gour  Chunder  Rai  r.  Hurish  Chnnder  Bai. 

Undivided  Hindu  Family.  5. 
Gour  Chung  a.  Cheetra,  Mt     Criminal 
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Gour  Cowrah  a.  Neeloo  Aduk.    Crimmal 
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Gour  Dos  a.  Neel  Monee  Dos.    Criminal 
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Gour  Gopt  a,  liochun  Khyratee.    Criminil 

Law,  409. 
Gour  Hurry  Day  a.  Doe  dem.  TUluck  Seal 

Ejectment,  4. 
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diction, 242  b. 
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change,  10. 
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Slavery,  9. 
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Gourmohun   Paul   v.  Eissenmohon  Saio. 
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Gourmonee  Dossee  a.  Doe  dem.  Gorooper- 
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260. 
Gun  Joshee  Malkoondkur  v.  Sugoona  Baee. 

Inheritance,  94  ;  Maintenance,  24 ;  Strid- 

hana,  3. 
Gunes  Gir  v,  Amrao  Gir.    Inheritance,  1 90. 

191. 
Gunesh  a.  Grovernment     Criminal  Law, 

464. 
Gunga  V.  Jeevee.    Inheritance,  60.  204; 

Maintenance,  39  a. 
Gunga  Bishen  a.  Beharee  Sahoo.   Criminal 

Law,  82. 
Gunga  Churn  Sein  a.  Sumbochunder  Ray. 

Inheritance,  171. 
Gunga  Das  v.  Tiluk  Das.    Inheritance,  193 
Gunga  Dhur  Dass  a.  Hurris  Chunder  Dhur. 

Lease,  40. 
Gunga  Mya  r.  Kishen  Kishore  Chowdhry. 

Inheritance,  38.  181. 
Gunga  Pershad  Dutt,  Petitioner.  Sale,  61  b, 
Gunga  Pursaud  a.  Government.    Criminal 

Law,  220  a. 
Gunga  Ram  Paul  a,  Birdy  Khan.    Seques- 
tration, 1 7. 
Gunga  Sahoo  o.  Bhookim  Misser.  Bond,  18. 
Gunga  Singh  a.  Buldee.    Criminal  Law, 

242. 
Ghmgabishen   a.  Government.      Criminal 

Law,  468. 
Gungadhur  Sahoo  v.  Grovind  Sahoo.    Cri- 
minal Law,  440. 
Gungadur  Peharee  v.  Hurchunder  Ghose. 

Assessment,  7. 
Gungadutt  Jha  v.  Sreenarain  Rai.    Custom 

and  Prescription,  2 ;  Inheritance,  1 77. 202 ; 

Practice,  235. 
Gungagobind   Bunhoojea   a.  Government. 

Criminal  Law,  319. 
Gungagovind   a.   Radacaunt    Gose.      Ap- 
peal, 5. 
Gungagovind  Bonneijee  a.  Deguraber  Chat- 

teijee.    Bail,  17  ;  Costs,  25. 
Vol.  I. 


Ghmgagovind  Bonneijee  a.  Fairlie.  Plead- 
ing, 21. 

Gungagovind  Bonneijee  a.  Scott.  Bail, 
8. 

Gungagovind  Bunhoojiah  a,  Ramchunder 
Surma.  Gift,  11,12;  Hindu  Widow,  15  ; 
Inheritance,  156.  157. 

Gunganaraen  Mohapatur  a.  Radhachum 
Mohapatur.  Land  Tenures,  45 ;  Limita- 
tion, 21. 

Gunganarain  Bonneijee  a.  Ram  Tunnoo 
Mundul.    Action,  45. 

Gtinganarahi  Nundy  a.  Surroopchunder 
Sircar.    Jurisdiction,  32. 

Gunganarain  Sircar*a.  Doe  dem.  Kisnogo- 
vind  Sein.  Hindu  Widow,  20 ;  Inheri- 
tance, 49.  * 

Gungapersaud  Ghose  to  Dunlop,  in  the  mat- 
ter of  certain  deeds,  &c.  Practice,  196, 
197. 

Gungapersaud  Ghose,  Petitioner.  Practice, 
299  a. 

Gungapershad  Chuckerbuttee  a.  Radha  Mo- 
hun  Serma  Chowdry.  Cesses,  1. 

Gungaram  a.  Gopal  Bhik.    Khoti,  4. 

Gungaram  a.  Moteeram.  Criminal  Law, 
206. 

Gungaram  Bhaduree  v,  Kashee  Eaunt  Roy. 
Practice,  257. 

Gungaram  Paul  a.  Birdy  Khawn.  Prac- 
tice, 60. 

Gungaram  Wiswunath  v.  Tappee  Gaee. 
Will,  33. 

Gungeshwur  Deoram  v.  Purmanund  Nun- 
dram.    Jurisdiction,  243. 

Gunnapa  Deshpandee  v.  Sunkapa  Deshpan- 
dee.    Adoption,  35. 

Gunness  Doss  a.  Oboychurn  Doss.  Juris- 
diction, 86. 

Gunnoo  Sing  a.  Poorun  Ram.    Bail,  3. 

Gunput  Singh  a.  Moohummud  Hoosein. 
Limitation,  35. 

Gunra  v.  Kurphool.    Criminal  Law,  400. 

Gunsham  a.  Government  Criminal  Law, 
570. 

Guntoor,  Collector  of  v.  Rajah  Vassareddy 
Jugganadha  Baboo.    Collector,  3. 

Gurbboo  Chowkeedar  a.  Government.  Cri- 
minal Law,  339. 

Ghirhooa  a.  Government  Criminal  Law, 
293.  478. 

Gurn  Das  Ray,  Applicant    Guardian,  19. 

Gurnchurn  Paramauik  v.  Odoyenarain  Mun- 
dal.    Sale,  24. 

Gurree  Singh  a.  Raw  Jewun  Misr.  Pen- 
sion, 1. 

GurreebooUah  a.  Government  Criminal 
Law,  242  a. 

Gyachund  Shaw  a,  Mirza  Mahomed  Cazim 
Ally  Khan.    Evidence,  30 ;  Limitation,  5. 

Gyan  Eoowur,  Mt  v,  Dookhurn  Singh 
Gift,  14;  Hindu  Widow,  14  a. 


H. 
H.  M.'s  Ship  Andromache.    Criminal  Law, 

42. 
Haberley  v.  Bason.    Jurisdiction,  69. 
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Habberly  a.  Gooroopenaad  Bose.  Bills  of 
Exchange,  5 ;  Interest,  1  a,  2. 

Habberlj  v.  Toalmin.    Bail,  6. 

Hadjee  Mustapha,  in  the  goods  of  Execu- 
tors and  Administrators,  53;  Jurisdic- 
tion, 194. 

Hadji  Sirdar  a.  Christie.  Jurisdiction,  11. 
129. 

Hafizboo,  Mt  a.  Luzimeedas.Laldas.  At- 
tachment, 27  ;  Costs,  55. 

Hag^roo  Naik  a.  Government  Criminal 
Law,  358. 

Haig  a.  Rouse.    Action,  10.      * 

Hajee  Begum  a.  Ajaib  Singh.  Action, 
47.  • 

Haji  Mohammad  a.  Abul  Hasan.  Evidence, 
110  ;  Religious  £ndowment,*26.  35. 

Halket  a.  Calder.  Action,  la,  2 ;  False 
Imprisonment,  2;  Jurisdiction,  154, 155, 
156  ;  Statute,  16 ;  Trespass,  3. 

Hall  V.  Mohan.    Practice,  32,  33. 

Hamilta  Chowdrayn  a.  Ram  Munee  Chow- 
drayn.    Inheritance,  112. 

Hamilton  a.  Calipersad  Paul.  Jurisdiction, 
133. 

Hamood  a.  Alapoo.    Criminal  Law,  69. 

Hanky  a.  MuttyloU  SeaL    Practice,  174. 

Hanscower  Bye  a.  Doe  dem.  Hencower 
Bye.    Adoption,  56. 

Hansjee  Nattra  a.  Bhugwan.    Cast,  2. 

Hapoo  V.  Pullanoo     Criminal  Law.  374. 

Hara  Sundari  Dasya  v.  Kali  Das  Bose.  Land 
Tenures,  30. 

Harding  a.  Piddington.    Jurisdiction,  273  a. 

Harischandra  Mukhopadhya,  Petitioner. 
Practice,  2996. 

Harkalee  Mitter  a.  Dhununjai  Shah.  In- 
terest, 19. 

Harriet  M'Nair,  in  the  matter  of.  Bas- 
tard, 4. 

Harris  v.  Debpershad  Chatteh  Burdar. 
Evidence,  147. 

Harris  a.  Hunter.    Ship,  5. 

Harris  a.  The  East-India  Company.  Prac- 
tice, 84. 

Harrison,  in  the  goods  of.  Executors  and 
Administrators,  36  ;  Jurisdiction,  202. 

Harrison  a.  McCarthy.    Bond,  8. 

Harrochunder  Chuckerbutty  a.  Govern- 
ment   Criminal  Law,  628. 

Harrowell  v.  Trower.    Action,  6. 

Harsundri  GK)opteah,  Petitioner.  Sale,  64, 65. 

Hart  V.  Holmes.    Bail,  1 1 . 

Hart  V.  Sealy.    Execution,  2. 

Hassun  Buksh  a,  Grovernment  Criminal 
Law,  91. 

Hastie  v.  Members  of  the  Indemnity  Insu- 
rance Office.    Bills  of  Exchange,  7. 

Hatim  All  a.  Government  Criminal  Law, 
217.443. 

Haubil  V.  Wuzeer  Khan.  Criminal  Law, 
237.  414. 

Hayes  r.  Graham.  Defamation,  1 ;  Evi- 
dence, 59, 

Hayes  a.  Mandeville.    Appeal,  12. 

Hearsey  a.  The  Collector  of  Bareilly.  Re- 
gulations, 4 ;  Sale,  43  a. 

Heatley  v,  Macarthur.    Jiurisdiction,  68. 


Hedayut,  Mt  a.  Bunnoo,  Mt    Gift,  61* 

Hedger  v.  Birmyemoye  Dasi.  Practioe, 
300, 300  a, 

Hedger  a.  Doe  dem.  Coeheel  Mitter.  Eject- 
ment, 25. 

Hedger  a.  Doe  dem.  Jebon  Eistno  Bysack. 
Ejectment,  24. 

Hedger  v.  Law.    Practice,  80. 

Hedger  v.  Maha  Rani  Kamal  EnmarL 
Contempt  15  b;  De&mation,  11,  12; 
Practice,  301. 

Heera  Hursingh  a.  Rajah  Bhaee.  Poses- 
sion,  2. 

Heerachund  Premchund  a.  Khooshal  Wo- 
muljee.    Mortgage,  115. 

Heeramun  Tewarry  v.  Ram  Sing  Barkon- 
daz.    Criminal  Law,  181.  230. 

Heeraram  Cheith  a.  Soojurmunee,  Mt  Cri- 
minal Law,  135. 

Heerieebhoy  Rustomjee  a.  M'Intyre.  Ju- 
risaiction,  49. 

Heeroo  Mull  r.  Moonshee  Janokee  Doss. 
Sequestration,  28. 

Heirs  of  Hedayut  Ollah  v.  Heirs  of  Roop- 
chund  RaL    Sale,  31. 

Heirs  of  Ehela  Ram  Mukhopadhya  a  Kali 
Parshad  Ray.  Appeal,  71 ;  Land  Te- 
nures, 14. 

Heirs  of  Raja  Udwant  Singh  a.  Bam  Sun- 
dar  Ray.  Practice,  224  ;  Religious  En- 
dowment 9. 

Heirs  of  Roopchund  Paramanik  r.  Bhagwat 
Practice,  273. 

Heirs  of  Roopchund  Rai  a.  Heirs  of  Heda- 
yut Ollah.    Sale,  31. 

Hem  Konwur,  Mt  a.  Omrow  Singh.  Prac- 
tice, 268. 

Hemchund  Hurukchund  a.  Kuchandas  Soor- 
chund.     Cast,  H* 

Hemchund  Mujmoodar  v.  Mt  Tara  Munnee. 
Hindu  Widow,  15.  33 ;  Inheritance,  48  ; 
Relinquishment  of  Claim,  3. 

Hemlutta  Debea  r.  Goluck  Chunder  Gro- 
sayn.    Inheritance,  133. 

Hemming,  ex-parte.  Executors  and  Ad- 
ministrators, 86 ;  Registrar,  3. 

Hemming  a.  Howard.  Executors  and  Ad- 
ministrators, 85 ;  Registrar,  2. 

Hemming  V.  Kidd.    Arbitration,  1. 

Hemnaraiu  Sing  a.  Jaga  Doss.  Practioe, 
305. 

Hemunchul  Singh  a.  Ranee  Bhudonm. 
Evidence,  78 ;  Settlement  3. 

Henrietta  Brown,  in  the  matter  of.  Juris- 
diction, 167. 

Henriquez  v.  Bennett    Jurisdiction,  216. 

Herve^  a.  Woodupnarain  Booyeah.  Juris- 
diction, 161. 

Hewitt  a.  Gourdross  Mistiy.  Practice,  59. 
76.  69. 

Hickey  a.  Sheriff.    Practice,  43. 

Hidaiet  All  Khan  o.  Hissam  All  Khan. 
Sale,  9. 

Hidayat  All  Khan  v.  Tajan.  Practice, 
261  ;  Wilt  59. 

Hldayut  Ali  v.  Prem  Singh.    Mortgage,  69. 

Hilder  a.  Doe  dem.  Emann  Bux.  Eject- 
ment 28. 
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Hilder,  a.  Doe  dem.  Hurloll  Mitter.    Ju- 

risdlclioD,  S5. 
Hill  V.  Agnew.    Practice,  37. 
Hills  a.  Fukeer  Chund  Mitter.    Land  Te- 
nures, 32  a,  32  b, 
Himmut  a.  GoYernment    Criminal  Law, 

71,  72. 
Himmut  Sing  a.  Mohunt  Omrao  Bhartee. 

Mortgage,  81.  • 

Himulta  Chowdrayn,  Mt  v.  Pudoo  Munee 
Chowdrayn,  Mt.     Adoption,  12;   Inheri- 
tance, 76 ;  Maintenance,  20. 
Hinch  v.  Sonningsen.    Ship,  14. 
Hincha  Sing  v,  Dulela   Rai.    Evidence, 

118. 
Hinchinbrook,  in  the  matter  of  the  ship. 

Jurisdiction,  210. 
Hingoo,  Mt  V.  Meer  Furzund  Ali.    Sale, 

8. 
Hingoo  Laul  a.  Bjjnauth.    Criminal  Law, 

94.  456. 
Hingu,  Mt.  a.  Maulvi  Abdul  Wahab.     Hus- 
band and  Wife,  41,  45. 
Hingun,  Mt  a.  Mirza  Qaim  Ali  Beg.  Evi- 
dence, 16 ;  Inheritance,  293. 
Hingun  Burkundaz  a.  Sheo  Koonra,  Mt 

Criminal  Law,  393. 
Hirkiskor  Rai  a.  Narainee  Dibelu    Inheri- 
tance, 59.  136. 
Hisabooddeen  a,  Ruheem.    Criminal  Law, 

379.  424. 
Hissam  Ali  Khan   a.  Hidaiet  Ali  Khan. 

Sale,  9. 
Holderness  a.  Jussuff  Balladina.    Ship,  9. 
Holme  a.  Doe  dem.  Ramrutton   Tagore. 

Appeal,  38  ;  Lease,  15. 
Holmes  a.  Hart    Bail,  1 1 . 
Hoo  V.  Marquis.    Executors  and  Adminis- 
trators, 1 10. 
Hoorail  Ram  a.  Government     Criminal 

Law,  492. 
Hoossuen  Huedur  Khan  Surgoorow  a.  Ragho 

Lukshumun  Juvul.    Evidence,  139. 
Horner  v.  Voss.    Costs,  47,  48. 
Hornwell  a.  Bowbear.    Jurisdiction,  56. 
Horrebow  a.  Rex.    Criminal  Law,  40. 
Horsley  v.  Cotton.     Sequestration,  19,  20 ; 

Statute,  12. 
Horssley  v.  Perreau.    Bond,  2. 
Hosanna  Arathoon  Kerakoose  v.  Serle.    Re- 
gistrar, J.  4. 
Hosein  Begum,  Mt  a.  Omdah  Begum,  Mt 

Husband  and  Wife,  59. 
Howard  v.  Hemming.    Executors  and  Ad- 
ministrators, 85 ;  Registrar,  2. 
Howard  a.  Matthews.    Attorney,  3. 
Howison  V.  Bourke.    Costs,  28. 
Hubshee  Bebee  a.  Jafier  Khan.    Gift,  47. 

55. 
Huebut  Rao  Manknr  v.  Govind  Rao  Bulwunt 

Rao  Mankur.     Adoption,  7.  51.  76.  107. 
Hufeez  Buhoo,  Mt  a.  Sheik  Uhmud  Sheik 

Ruheem.    Gift,  70,  71. 
Huffnagle  a,  Egling^on.    Contempt,  15. 
Huggins  V.  Blackwell.    Jurisdiction,  109. 
Hukeem  Ghoolam  Mooheeod  Been  v.  Nu- 
wab   Sufdur   Jung  Bukshee.    Wazifah- 
dar,  1. 


Hukeem  Wahid  Ali  v.  Khan  Beebee.    Evi- 
dence, 13.  15. 
Hukeemun,  Mt  v.  Meer  Kubeer  Hossein. 

Practice,  276. 
Hullodhur    Ghose    v,  ConnoyloU   Tagore. 

Usury,  6,  6  a, 
Hume  a.  Gasper  Malcum  Gasper.    Compro- 

promise,  1 1 ;  Evidence,  83. 
Hume  V,  Stephanouse.     Bail,  17;   Costs, 

25. 
Hume  a.  Steg^en.     Attachment,  9 ;   Exe- 
cutors an4  Administrators,  73.  103 ;   In- 
fant, 9  ;  Practice,  20,  21. 115. 
Hume  V.  Vaughan.    Jurisdiction,  237. 
Humeedoon  Nisa,  lift.  v.  Ghoolam  Moheeod 
Deen  Chcyrdree.  Action,  28 ;  Inheritance, 
308;  Watan,  1. 
Hunurus  v.  Humrus.     Husband  and  Wife, 

94. 
Humrus  a.  Hiunrus.    Husband  and  Wife, 

94. 
Hunmuntrao  Junardhun  v,  SuUowdin.    In- 
heritance, 235 ;  Khoti,  6. 
Hunneef  v.  Boolal.    Criminal  Law,  211. 
Hunnoomaun  Doss  a.  Bindabun  Doss.    At- 
torney, 7. 
Hunooman  a,  Kasim  Ali  Khan.     Criminal 

Law,  263. 
Hunooman  Dutt  Ray  a.  Chowdree  Furmes- 

sur  Dutt  Jha.    Adoption,  34.  61. 84. 
Hunsrajee  Doss  v,  Gheenahoo  Kandoo.    Cri- 
minal Law,  245. 
Hunter  v.  Harris.    Ship,  5. 
Hur  Hor  Singh  a.  Debee  Dial.    Adoption, 

44.  66. 
Hur  Lai  Singh  a.  Suda  Sheo  Singh.    Evi- 
dence, 95. 
Hur  Shunker  Nerain  Singh  v.  Kishen  Deo 
Nerain    Singh.    Practice,   298  a ;    Sale, 
25. 
Hurbujjur  Sing  Khettry  v.  Assanund  Lo- 

hannah.     Practice,  74. 
Hurbuns  Lai  a.  Soobuns  Lai.     Partition, 

59. 
Hurbuns  Lall  a.  Ishree  Pershad.    Bills  of 

Exchange,  15. 
Hurchunder  Chowdree  a.  Ram  Lochun  Pri- 

dhan.    Evidence,  9 ;  Sale,  41. 
Hurchunder  Ghose  a.  Gungadur  Peharee. 

Assessment,  7. 
Hurdeo   a.  Government      Criminal  Law, 

345. 
Hurdial  Singh  a.  Government    Criminal 

Law,  548. 
Huree    Bhae   Bhuwaneedas    v.  Chundun. 

Husband  and  Wife,  3,  4. 
Huree  Bhaee  Nana  v.  Muthoo  Koober.  Hus- 
band and  Wife,  13. 
Huree  Bhaee  Poonjiya  Mookadum  a,  Kul- 

yanjee  Narayunjee.    Cast,  16  6. 
Huree  Bhaee  Umbaeedas  v.  Jaeedas  Ke- 

shoordas.    Husband  and  Wife,  20. 
Huree  Mohun  Thakoor  v.  Bamnaraen  Deo. 

Jurisdiction,  256. 
Huree  Narain  Rai  v.  Raj  Indur  Rai.    Land 

Tenures,  41. 
Huree  Pershaud  Mujmooadar   v.  Kifayut 
Mundul.    Criminal  Law,  62.  541. 
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Hureea,  Mt  v.  Jumai.    Criminal  Law,  315. 
521. 

Hureeram  Dhoolabh,  Cast   of  Sreemalee 
Brahmans,  a,  Nhanee.    Cast,  9. 

Hureesingha  a,  Goyernment.  Criminal  Law, 
134. 

Hureewulabh    Gungaram    v.    Keshowram 
Sheodas.    Funeral  Rites,  6  ;  Will,  29,  30. 

Hurgopal  Bbadery  a.  Bunchanund.     As- 
sessment, 3. 10. 

HurgoTind  a.  Government    iih'iminal  Law, 
370. 

Hurgovind  Nuthoo  v.  Ishwar  Koober.    Fa- 
rilchkbatt,  2. 

Hurgovindas  a.  Huruk%baee.  Guardian,  1. 

Hurgovindas  Huijeevundas  a./^ottumram. 
Hindu  Widow,  38 ;  Mortgage,  114. 

Huri  Kishen  Sing  v.  Munsub  Ali.     Sale, 
55. 

Hurindernaraen  Bboop  a.  Ochubanund  Go- 
saen.    Surety,  26. 

Huriscbunder  Chutteijee  v,  MudhooBoodan 
Soondul.    Sale,  21. 

Hurish  Chander  Rai  a.  Gour  Cbunder  Rai. 
Undivided  Hindu  Family,  5. 

Huijeevun  Jadow  v.  Ramshunkur  Rajaram. 
Estate,  2. 

Huijeevun  Laldas  v.  Bhikaree  Nunlal.  Pub- 
lic Officer,  1. 

Huijeevun  Poonjiya  v,  Kesoor  Sugal.    Dues 
and  Duties,  7. 

Hurjeevundas  Hurkisbundas    a.  Sukoorab 
Shah  Bezunjee.    Guarantee,  2. 

Hurka  Shunkur  v.  Raeejee  Munobur.    Hus- 
band and  Wife,  11. 

Hurkoonwur  a.  Ruttun  Baee.  Hindu  Wi- 
dow, 26. 

Hurlal  Sing  a.  Ajeet  Sing.    Appeal,  105. 

Hurlal  Singh  v,  Jorawun  Singh.  Inheri- 
tance, 218. 

HurloU  Tagore  v.  Rajessory  Dabee.  Con- 
tempt, 14. 

Hurmohun  Roy  a.  Sheeb  Cbunder  Roy. 
Mesne  Profits,  1 2. 

Hurosoondery  Dossee  a.  Cossinauth  Bysack. 
Hindu  Widow,  4. 19 ;  Inheritance,  246. 

Hurpershad  Ghose  v.  Cbunder  Kant  Moker- 
jea.    Jurisdiction,  236. 

Hurrah  a.  Government.   Criminal  Law,  273. 

Hurree  Bhaee  Dhoollubh  v.  Bhikaree  Bhoo- 
kun.    Stoppage  in  Transitu,  1. 

Hurree  Doss  Baboo  a.  Sutrunjeeb  Pal. 
Practice,  295. 

Hurree  Eussun  v.  Runchor.  Debtor  and 
Creditor,  4. 

Hurree  Mala,  Mt.  a.  Maharajah  Kisben  Ki- 
shore  Manick.  Custom  and  Prescription, 
6,7. 

Hurree  Pershad  Mundul  v.  Munneeooddeen 
Darogah.    Damages,  11. 

Hnrreedass  Asaram  v.  Ghirdhurdass  Eevul- 
dass.    Attachment,  16. 

Hurreenath  v.  Oopasboo.      Criminal  Law, 

185. 
Hurreenatb  Saboo  v.  Mabomed  Hoosein. 

Criminal  Law,  420. 
Hurreepersbad  Doss  a.  Government.    Cri- 
minal Law,  417. 


Hurrikisson  Mistree  o.  Creasy.    Jurisdic- 
tion, 8. 

Hurripersaud  Ghose  a.  Ruasickchnnder 
Neoghy.    Execution,  10. 

Hurris  Chunder  Dhur  v.  Gtmga  Dbur  Bass. 
Lease,  40. 

Hurriscbunder  Bonnerjea,  Petitioner.  Sale, 
195. 

Hurriscbunder  Qose  v.  Anderson.  Sbe- 
riff.  4. 

Hurriscbunder  Chunder  v.  Ram  Ratten 
Mitter.    Jurisdiction,  239. 

Hurriscbunder  Mitter  a.  Nubkissen  Mitter. 
Inheritance,  232 ;  Partition,  4,  5 ;  Reli- 
gious Endowment,  13. 

Hurrisb  Chunder  Rai  a.  Goorcbunder  BsL 
Sale,  37. 

Hurrochunder  v.  Lowrie.    Evidence,  66. 

Hurrochunder  Chuckerbutty  a.  Government 
Criminal  Law,  297. 

Hurrochunder  Ghose  a.  Ridely.  Practice, 
137. 

Hurrokistno  Paul,  in  the  goods  of.  Act  5; 
Curator,  1 ;  Will  5. 

Hurromoney  Dossee  a.  MuthoorananthMol- 
lick.     Practice,  192. 

Hurroo  Kahar  a.  Lutchmunneea,  Mt  Cri- 
minal Law,  503. 

Hurropersaud  Ghose  v,  Ramnarain  Mooker- 
jee.  Attachment,  14  ;  Practice,  180, 
181. 

Hurropriab  Dabee  a.  Lloyd.  JorisdictioD, 
149 ;  Pleading,  8 ;  Practice,  9 ;  Scire  Fa- 
cias, 5. 

Hurrosoonder  Dutt  v.  Mothoormohan  Uo- 
zendar.    Practice,  158. 

Hurrosoondery  Dossee  v.  Cossinaatb  Bysaek. 
Guardian,  6;  Inheritance,  54,  55,  56; 
Will,  14. 

Hurruckchund  Moteechnnd  a.  Kbooshal- 
chund  Goolabchund.    Cast,  6. 

Hurry  Ghose  v.  Radacaont  Ghose.   Costs,  3. 

Hurryhur  Chowdry  v.  Rungoo  Beebee. 
Kbalisab,  1. 

Hurrynath  Roy  a.  Samachurn  Nundy.  Ju- 
risdiction, 82. 

Hurshunkumarain  Singh  a.  Burmdeonaraiii 
Singh.    Sale,  56. 

Huruk  Baee  r.  Hurgovindas.  Goar- 
dian,  I. 

Husan  Ruza  Khan  Bahadoor  a.  Mohammud 
Muhdee  Khan.  Adoption,  113;  Allow- 
ance, 3;  Evidence,  121. 

Hussein  v.  Eulma.    Criminal  Law,  411. 

Hussein  Ali  a.  Mahomed  Akber.  Criminal 
Law  64. 

Hussein  Ali  Ehan  v.  Mt  Phool  Bas  Koor. 
Mortgage,  92. 

Husun  Bhaee  Wulee  Bhaee  a.  Dost  Moo- 
hummud.     Partition,  3. 

Hutton  a,  Eurrimoollah  Ehan.  Bills  of 
Exchange,  3,  4. 

Hyatee  Ehanum,  Mt  v.  Eoolsoom  EfaaDiiin« 
Mt  Inheritance,  278;  Religious  Endow- 
ment, 20,  21.  40. 

Hyatun,  Mt  v.  Moohununud  Husson  Kban. 
Farzi,  1  a ;  Grant,  2. 

Hyat-un-Nissa,  Applicant    Sale,  46. 
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Hyder  Allee  a.  Anundee  Ram  Chuckerbut- 
tee.    Practicep  228. 

Hyder  Buksh  a,  Nabkishore  Bunhoojea. 
Action,  24,  25  ;  Practice,  277. 

Huzzooree  Mull  a.  Sir  R.  Chambers.  Prac- 
tice, 94. 

I 

Ibrahim  Ehan^  v.  Sajud  {luhammad  Arab. 

Compromise,  7 ;  Practice,  222. 
Ibrahim  Khan  a..Aiman  BibL    Appeal,  93 ; 

Deed,  14;  Practice,  287. 
Ichha  a.  Sheolal.    Funeral  Rites,  5. 
Ichha,  Mt  a.  Goolab,  Mt.    Mortgage,  2. 
Ichha,  Mt.  a.  Kaseeram  Kriparam.    Gift, 

36  a  ;  Inheritance,  124. 
Ichha  Lukshumee  v.  Anundram  Govindram. 

Husband   and  Wife,  17 ;    Maintenance, 

29. 
Ichharam  a.  Deokoonwur.    Cast,  3. 
Ichharam  Gopal  a.  Lar  Baee.    Deed,  19; 

Partition,  65. 
Ichharam  Gopal  v.  Lar  Baee.    Inheritance, 

152. 
Ichharam  Shumbhoodas  v.  Prumanund  Ba- 

eechund.    Inheritance,  161 ;  Will,  30. 
Ichhashunkur  Sheoshunkur  v.  Mt  Beejee- 

buhoo.    Attachment,  32 ;  Costs,  50. 
Uachee  Geer  a.  The  Collector  of  Bundel- 

khund.    Resumption,  4. 
Ilias  Coonwur  m  Agund  Rai.    Inheritance, 

121.  245. 
lllafaya  a.Bhowanee.    Criminal  Law,  100. 
Imambuksh  a.  Government.   Criminal  Law, 

399. 
Imambuksh  v.  Eoochaee.    Criminal  Law, 

208. 
Imambuksh  a,  Shekh  Bhukaree.     Action, 

23. 
Imaum  Buksh  Khan  v.Nawab  Dilawur  Jung. 

Limitation,  57 ;  Mesne  Profits,  1. 
Imdad  Ali  o.  Kadir  Baksh.    Appeal,  78 ; 

Gift,  53;  Inheritance,  302 ;  Practice,  239. 
Imlach  a.  Jhow  Khan.    Assumpsit,  3,  4  ; 

Practice,  19. 
Imlach   a.  Sukeenah  Ehatun.     Evidence, 

170;  Practice,  304. 
Imlach  V.  Zuhooroonisa  Khanum,  Mt    Exe- 
cutors and  Administrators,  111. 
Imrut  Lall,  Petitioner.    Practice,  275  c. 
In   the  goods  of  Ambrose  Rocke.    Execu- 
tors and  Administrators,  11. 
In  the  goods  of  Annava  Chingleroy  Moode- 

liar    Executors  and  Administrators,  47. 
In  the  goods  of  Astwachatur  Malcolm  Ma- 

nuck.      Executors    and  Administrators, 

4,5. 
In  the  goods  of  Babington.    Executors  and 

Administrators,  41. 
In  the  goods  of  Baddely.    Executors  and 

Administrators,  42. 
In  the  goods  of  Beebee  Hay.    Executors 

and  Administrators,  22 ;  Inheritance,  315 ; 

Will,  45. 
In  the  goods  of  Beabee  Muttra.    Executors 

and  Administrators,  60 ;  Jurisdiction,  1 95. 
In  the  goods  of  Bindabun  Gosain.  Executors 


and   Administrators,   35  ;    Jurisdiction, 
192. 

In  the  goods  of  Blenm£Ln.  Executors  and 
Administrators,  40. 

In  the  goods  of  Breton.  Trust  and  Trus- 
tee, 3. 

In  the  goods  of  Bux  Alley  Gawney.  Juris- 
diction, 193. 

In  the  goods  of  Sir  W.  Casement  Act,  4 ; 
Practice,  200 ;  Will,  68. 

In  the  goods  o|  Collins.  Costs,  19  ;  Execu- 
tors and  Administrators,  10. 

In  the  gooois  of  Cossinauth  Neoghy.  Exe- 
cutors and  Administrators,  59  ;  Will,  25  a. 

In  the  goods  of  Cumlbolah  Konto  Seat.  Ex- 
ecutors ai\^  Administrators,  34. 

In  the  goods  of  Cuttumbankum  Mootoo 
Moodeliar.     Practice,  204. 

In  the  goods  of  Davidson.    Will,  65. 

In  the  goods  of  De  Bude.  Act  3 ;  Will, 
66. 

In  the  goods  of  De  Mello.  Executors  and 
Administrators,  16. 

In  the  goods  of  Dillon.  Executors  and  Ad- 
ministrators, 36  a ;  Jurisdiction,  201. 

In  the  goods  of  Dixon.  Executors  and  Ad- 
ministrators, 45. 

In  the  goods  of  Eaton.  Executors  and  Ad- 
ministrators, 15. 

In  the  goods  of  Edmonstone.  Executors 
and  Administrators,  27,  28. 

In  the  goods  of  Frazer.  Executors  and  Ad- 
ministrators, 38 ;  Jurisdiction,  207. 

In  the  goods  of  Hadjee  Mustapha.  Execu- 
tors and  Administrators,  53;  Jurisdic- 
tion, 194. 

In  the  goods  of  Harrison.  Executors  and 
Administrators,  36 ;  Jurisdiction,  202. 

In  the  goods  of  Hurrokistno  Paul.  Act,  5 ; 
Curator,  1 ;  Will,  5. 

In  the  goods  of  Jenkins.  Practice,  201,  202. 

In  the  goods  of  Kellican.  Debtor  and  Cre- 
ditor, 9;  Executors  and  Administrators, 
12. 

In  the  goods  of  Kerr.  Executors  and  Ad- 
ministrators, 39. 

In  the  goods  of  Kirkman.  Executors  and 
Administrators,  36 ;  Jurisdiction,  200. 

In  the  goods  of  Leach.  Executors  and  Ad- 
ministrators, 42  a ;  Will,  67. 

In  the  goods  of  Lovejoy.  Debtor  and  Cre- 
ditor, 10 ;  Executors  and  Administrators, 
12,  13. 

In  the  goods  of  Macgowan.  Executors  and 
Administrators,  7. 

In  the  goods  of  Mahomed  Meeah.  Execu- 
tors and  Administrators,  58. 

In  the  goods  of  Manuk.    Affidavit  13. 

In  the  goods  of  Martin.  Executors  and  Ad- 
ministrators, 14  a. 

In  the  goods  of  Mary  Jackson.  Executors 
and  Administrators,  6. 

In  the  goods  of  Mirzahee  Khanum.  Trust 
and  Trustee,  3. 

In  the  goods  of  Moonshee  Hossein  Ali.  Ex- 
ecutors and  Administrators,  32.  64 ;  Ju- 
risdiction, 196,  197. 
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In  the  goods  of  Murray.  Executors  and 
Administrators,  8,  9.  29;  Jurisdiction, 
206. 

In  the  goods  of  Pandasey.    Practice,  206. 

In  the  goods  of  Pattaulum  Custoory  Run- 
g^ah.  Executors  and  Administrators, 
97. 

In  the  goods  of  Phanus  Johannes.  Execu- 
tors and  Administrators,  51 ;  Jurisdic- 
tion, 198. 

In  the  goods  of  Peacock.  Debt,  1 ;  Debtor 
and  Creditor,  9  ;  Executors  aj^d  Admini- 
strators, 3.  12.  14. 

In  the  goods  of  Porteous.  Executors  and 
Administrators.  18  ;  ^Practice,  207. 

In  the  goods  of  Rajah  Nundcomar.  Exe- 
cutors and  Administrators,  37  ;  Jurisdic- 
tion, 190. 

In  the  goods  of  Rempriah  Dossee.  Execu- 
tors and  Administrators,  63. 

In  the  goods  of  Saunders.  Executors  and 
Administrators,  46. 

In  the  goods  of  Shaik  Nathoo.  Act,  7  ;  Cu- 
rator, 2 ;  Executors  and  Administrators, 
33 ;  Inheritance,  264. 

In  the  goods  of  Shamloll  Tagore.  Execu- 
tors and  Administrators,  25. 

In  the' goods  of  Sreemutty  Okilmoney  Dos- 
see.    Curator,  1 ;  Practice,  198. 

In  the  goods  of  Staig.  Executors  and  Ad- 
ministrators, 31. 

In  the  goods  of  Stant  Executors  and  Ad- 
ministrators, 23  a. 

In  the  goods  of  Trickett  Executors  and 
Administrators,  2 ;  Jurisdiction,  203. 

In  the  goods  of  Vancitters.  Costs,  20 ;  Ex- 
ecutors and  Administrators,  17. 

In  the  goods  of  Whiffen.  Executors  and 
Administrators,  19. 

In  the  matter  of  Alloc  Parroo.  Charter,  4 ; 
Criminal  Lav,  1,1a.  44,  45. 

In  the  matter  of  Ann  Butler.  Quardian, 
5. 

In  the  matter  of  the  trust  for  the  family  of 
Blake.    Trust  and  Trustee,  3  a. 

In  the  matter  of  Brijonauth  Roy.  Practice, 
105.  164. 

In  the  matter  of  Henrietta  Brown.  Juris- 
diction, 167. 

In  the  matter  of  Cachick.  Jurisdiction,  111, 
112. 

In  the  matter  of  Commula.  Executors 
and  Administrators,  48;  Jurisdiction, 
191. 

In  the  matter  of  Coza  Zachariah  Khan.  Ha- 
beas Corpus,  1. 

In  the  matter  of  certain  Deeds,  &c..  Driver 
to  White,  and  in  the  matter  of  the  Act 
XXIV.  of  1841.    Act,  11. 

In  the  matter  of  certain  Deeds,  &c.,  Gunga- 
persaud  G-hose  to  Dunlop,  and  in  the 
matter  of  the  Act  XXIV.  of  1841.  Prac- 
tice, 196,  197. 

In  the  matter  of  Edmonstone.  Jurisdiction, 
205. 

In  the  matter  of  Eduljee  Byramjee.  Char- 
ter, 4 ;  Criminal  Law,  1  a. 


In  the  matter  of  the  will  of  Gordoo.  Kxe- 
cutors  aud  Administrators,  20.  23. 101 

In  the  matter  of  Goyindo  Lala,  Es- 
cheat, 1. 

In  the  matter  of  Harriet  M'Nain.  Bas- 
tard, 4. 

In  the  matter  of  Colonel  Ebrrey.  IssoWeDt 
Court,  1. 

In  the  matter  o(  Greneral  Hooper.  En- 
dence,  75. 

In  the  matter  of  the  Justices  of  the  Su- 
preme Court  of  Judicature  at  Bombay. 
Jurisdiction,  172,  173,  174. 

In  the  matter  of  Keramutool  Nissa  Beebee. 
Will,  51,  52. 

In  the  matter  of  Kissencannt  Sain.  Lona* 
tic,  2. 

In  the  matter  of  Captain  Nanny  Wynne. 
Charter,  1 ;  East-India  Company,  1. 

In  the  matter  of  Obhoychum  butt  M^dn- 
tenance,  25. 

In  the  matter  of  the  will  of  George  Page. 
Evidence,  45. 

In  the  matter  of  Pattle.  Certiorari,  3  a,  4, 
5,  6 ;  Contempt,  8, 8  a :  Criminal  Law,  32; 
Jurisdiction,  165  a ;  Zillah  Magbtrate,  1, 

2,  3,  4. 

In  the  matter  of  Polfrey.    Attorney.  1. 
In  the  matter  of  Mark  Porrett    Army,  1, 2, 

3,  4,  5,  6,  7,  8,  9, 10,  1 1 ;  Jurisdictioo,  51, 
52. 

In  the  matter  of  Quantin.     Practice,  164  a. 

In  the  matter  of  the  male  child  of  Anna 
Rose.    Bastard,  5. 

In  the  matter  of  Russell.  Certiorari,  78; 
Criminal  Law,  12 ;  Statnte,  3. 

In  the  matter  of  Rustomjee  Cowaijee.  Mwtr 
gage,  58. 

In  the  matter  of  the  Ship  "  Calcutta."  Ship, 
10. 

In  the  matter  of  the  Ship  "  EUnchinbrook." 
Jurisdiction,  210. 

In  the  matter  of  the  Ship  "La  Fort"  Ju- 
risdiction, 215. 

In  the  matter  of  Sreenauth  Boy.  Jurisdic- 
tion, 175,  176. 

In  the  matter  of  the  will  of  Taral.  Exeen- 
tors  and  Administrators,  57.  98. 

In  the  matter  of  the  wiU  of  Thueker  Cur- 
ramsey  Shamjee.    Jurisdiction,  t20d. 

In  the  matter  of  Udditnarain  Sein.  Prac- 
tice, 10. 

In  the  matter  of  Webb.    Lunatic,  1 . 

In  the  matter  of  the  will  of  Wise.  Execu- 
tors and  Administrators,  1. 

In  the  matter  of  Wynne.    Lunatic,  3. 

Incha  Kolee  a.  Government  Criminal  Lav, 
148. 

Indeea,  Mt  a.  Government  Criminal  Lav,54. 

Inderjeet  Konwur,  Mt,  Petitioner.  Evi- 
dence, 101  a. 

Indermoney,  Mt  a.  Govemmeni  Criminal 
Law,  436. 

Indnarain  Ghose  v.  Beprodoss  Ghose.  Con- 
tempt, 2. 

Indranund  Jha  a.  Sutpnttee,  Mt  Adoption, 
83 ;  Inheritance,  37. 
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Indrdharain  Paul  a.  Doe  dem.  Gfoculchund 

Mitter.    Ejectment,  7. 
Indurjeet  Sein  a.  Debeepurshad  Sein.    Ap- 
peal, 60 ;  Arbitration,  17. 
Inglis  a.  Barretto.    Bond,  7. 
Inglis  a.  Fulton.    Bond,  7. 
Inglis  a.  Mackintosh.    Bond,  7. 
Intiazzoon  Nissa  Begum,  ex-parte.  Bastard, 

la. 
Isbree  Pershad  v.  Hurbuift  Lall.    Bills  of 

Exchange,  15. 
Ishrychurn  a.  Baboo  Gopee  Mohun.    Land 

Tenures,  42. 
Ishurchund  Rai  v,  Bamchund  Mokhuija. 

River,  1,  2.  7. 
Ishwur  Koober  a.  Hurgoyind  Nutfaoo.     Fa- 

rikhkhatt,  2. 
Issen  Kishwur  Accharge,  Petitioner.  Guar- 
dian, 12  a. 
Isserchunder   Bose    a.    Ramgopaul    Sing. 

Amendment,  20. 
Isserchunder    Corformah    v.  Gk)vindchund 

Corformah.    Inheritance,  2. 77. 126  ;  Par- 
tition, 20;  Will,  13. 
Isserchunder  Dutt   v.  Woodynaraiu  Dutt. 

Practice,  182. 
Isserchunder  Dutt   v,  Woodychund  Dutt. 

Practice,  145. 
Isserchunder  Paul  Chowdry  a.  Brijunder 

Comar  Paul  Chowdry.     Practice,  159. 
Isserchunder  Paul  Chowdry  a.  Womeschun- 

der  Paul  Chowdry.  Appeal,  40,  41, 42, 43 ; 

Contempt,  2 ;  Infant,  5  ;  Jurisdiction,  87, 

88,  89 ;  Practice,  161. 
Issur  Chunder  Pal  Chowdree  a.  Omeschun- 

der  Pal  Chowdree.    Limitation,  52. 
Iswar  Chunder  Pal  a,  Ladlee  Mohun  Tha- 

koor.    Action,  31 ;  Jurbdiction,  260. 
Iswarcfaandra    Mustofee    a.    Jagatchaudra 

Bhandopadhya.    Jurisdiction,  273. 
Ittur  Khan,  Petitioner.    Practice,  256  b. 
lyasamy  v.  Colingaroy  Moodeliar.   Account, 

1 ;  Practice,  124  a. 
lyasamy    Pillay    a.  Amachellum    Pillay. 

Adoption,  41.  64.  104  ;    Evidence,  104. 

166. 


Jacob  Johannes  v,  Mukia  Khatoon.  Bills 
of  Exchange,  8 ;  Limitation,  93. 

Jacob  Johannes  v.  Shekh  Ahmud  Noor-ood- 
deen.    Rights  of  Neighbourhood,  2. 

Jacobi  a.  Clark.     Practice,  154. 

Jadoo  Ram  Das  v.  Obhye  Ram  Das.  Evi- 
dence, 84a;  Partition,  41. 

Jadubchunder  Seal  a.  Sreemutty  Govind 
Dossee.    Jurisdiction,  147. 

Jaee  Bhaee  Wujehram  a.  Wujoo  Bhaee  Hur- 
ree  Prusad.    Account,  8. 

Jaeedas  Keshoordas  a.  Huree  Bhaee  Um- 
baeedas.    Husband  and  Wife,  20. 

Jaeeram  Govind  a.  Framjee  Manikjee.  Ac- 
count, 11. 

Jaeeram  Sarungdhur  o.  Lukshumun  Sarung- 
dhur.    Partition,  31. 

Jaeeshunkur  Bhuwaneeshunkur  v.  Balkrish- 
nu  Lukmeedut    Cast,  15. 


Jaekishen  v.  Odhaneah,  Mt.  Criminal  Law, 
391. 

Jafier  Khan  v.  Hubshee  Bebee.  Gift, 
47.  55. 

Jag  Jewan  Dhar  a.  Malik  Takub.  Appeal, 
98 ;  Linditation,  40. 

Jag  Mohan  Bose  t;.  Pitambar  Ghos.  Hindu 
Widow,  34. 

Jaga  Doss  v.  Hemnarain  Sing.  Practice,  305. 

Jagatchaudra  Bhandopadhya  v.  Iswarchan- 
dra  Mustofee.    Jurisdiction,  273. 

Jagheerdar  ofTArnee,  the,  a.  Cavoo  Boyee. 
Bond,  12.* 

Jaggernauth  Deog^rrea  a.  Government 
Criminal  Law,  354 

Jagomohan  Moonshee  a.  Darpnarain  Ray. 
Kistbandi,*3. 

Jagrup  Sing  a.  Koul  Nath  Sing.  Partition, 
66 ;  Practice,  280,  281,  282. 

Jai  Chandra  Ghose  a.  Earuna  Mai.  Inheri- 
tance, 167. 

Jai  Nath  Singh  a.  Bireswar  Dyal  Singh. 
Compromise,  6,  6a;  Evidence,  111. 

Jai  Ram  Dhami  v.  Musan  Dhami.  Adop- 
tion, 8  ;  Appeal,  97. 

Jai  Sankar  Sandial  a.  Manir  Ud  Din.  Da- 
mages, 9. 

Jamaat  Bunmalee  Sheolal  v*  Bhika  Venee. 
Cast,  10. 

Jamasjee  Shapoijee  a.  Beema  Shunkur. 
Dues  and  Duties,  15, 16 ;  Inheritance,  236 ; 
Limitation,  92. 

Jameat  Khan  v.Ramduloll  Aush.  Practice,51 . 

Jamoonah  Raur  r.  Mudden  Day.  Debtor 
and  Creditor,  1. 

Jan  Beebee,  Mt  a.  Khanum  Jan,  Mt.  Deed, 
11;  Gift,  45;  Inheritance,  319 ;  Limita- 
tion, 3 ;  Relinquishment  of  Claim,  4. 

Jan  Khatoon  a.  Roshun  Khatoon.   Appeal,  69. 

Jan  Khatun  v.  Khwaja  Ali  Mullah.  Court  of 
Wards,  1,  2. 

Janaky  Ummah,  ex-parte.  Maintenance,  8, 
9.30. 

Jankey  Chowbey  a.  Government  Criminal 
Law,  549. 

Janki  Dlbeh  v,  Suda  Sheo  Rai.  Adoption, 
11. 

Jan  Moohummud  v.  Deanut.  Criminal  Law, 
119. 

Janokee  Doss  v.  Rex  on  the  pros,  of  Binder- 
derbun.    Criminal  Law,  31. 

Janokee  Doss  v.  Bindabun  Doss.  Appeal,  44 ; 
Practice,  131. 

Janokey  Doss  a.  Mutty  Chund.    Practice,  85. 

Janwa,  Mt  a.  Shaik  Futteh  Ali.  Husband 
and  Wife,  71. 

Jareut  Oz  Zohra  Begum  a.  Mirza  Moohum- 
mud.    Husband  and  Wife,  54;  Inheri* 
tance,  254. 
Javgopaul  a.  Comulmonee.     Partition,  26. 

Jebb  V.  Lefevre.    Executors  and  Admini- 
strators, 101 ;  Infant  8  ;  Law  of  Nations, 
1 ;  Practice,  19  a;  Real  Property,  3,  4,  5. 
Jeetoo,  Mt  a.  Than  Sing.    Inheritance,  100 ; 

Partition,  46. 
Jeetun  Das  v,  Lai  Roodur  Purtab  Singh. 
Bond,  13 ;  Interest,  26  a. 
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Jeeyee  a.  Ghinga.  Inheritaiice,  60.  204 ; 
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Jooee,  Mt  v.  Bungsee  Baooree.  Crimioal 
Law,  57.  509. 

Joogul  Chukorbuttee  a,  Ealaehond  Cfan- 
kurbuttee.    Appeal,  103. 

Joogul  Kishwur  v.  Radhakaunt  Ghose.  Ac- 
tion, 20 ;  Interest  5.  38. 

Joogul  Pauter  a.  Government  Criminal 
Law,  171. 

Joogut  Chukurbuttee  a.  Kalachund  Cha- 
kurbuttee.     Inheritance,  231. 

Jooma  Ghazi  a.  Soobun  Shah.  Crimioal 
Law,  246. 

Joomun  V.  Eebul.    Criminal  Law,  415. 

Joona  Naikeen  y.Baiza  Baee.  Mortgage, 
79. 

Joora  Shah  a.  Sundun  Shah.  Criminal 
Law,  386. 

Jopully  Appa  Rao  v.  Syjrud  Abbas  Alee 
Ehan  Bahadoor.    Allowance,  1. 

Joraon  Koonwur,  Mt  v.  Chowdree  Doosht 
Dowun  Singh.  Evidence,  100 ;  Inheri- 
tance, 48.  88.  69.  105.  130. 

Jorawun  Singh  a.  Hurlal  Singh.  Inheri- 
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Juggernaut  Thakoor  a.  Jupada  Raur.  In- 
heritance, 53. 

Juggernauth  Dutt  a.  Eillican.  Debt,  2 ;  Ju- 
risdiction, 5.  100, 101. 

Juggernauth  Persaud  Mullick  a.Mudden- 
mohun  Mitter.    Practice,  120. 

Juggernauth  Persaud  Mullick  a,  Umnah 
Bye.    Jurisdiction,  187. 
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Keble  a.  Atkinson.    Jurisdiction,  10. 

Kebul  a.  Joomun.    Criminal  Law,  415. 

Keelal  v,  Chundwa.  Criminal  Law,  139. 
225. 

Keemee  Baee,  Mt.  v.  Latchmandas  Narrain- 
das.     Appeal,  3  ;  Costs,  59. 

Keerojee  a.  Mahomed  Khan.  Mortgage,  28 ; 
Possession,  5. 

Keerut  Sing  v.  Koolahul  Sing.  Hindu  Wi- 
dow, 32 ;  Inheritance,  58. 

Keerut  Sing  a.  Ram  Gholam  Sing.  Con- 
tract, 25. 

Keeruth  Singh  o.  Omadhar  Bhatt.  Prac- 
tice, 299  d, 

Keffoo  a.  Government  Criminal  Law, 
277. 

Keheree  Kandoo  a.  GK>vernment  Criminal 
Law,  577. 

Keighley  v.  The  East- India  Company.  At- 
tachment, 2. 


Keighly  a.  Becher.    Jurisdiction,  109. 

Kelt  Sing  a.  Bhowanee  Buksh.  limita- 
tion, 62. 

Kellican,  in  the  goods  of.  Debtor,  9 ;  Ex- 
ecutors and  Administrators,  12. 

Keramutool  Nissa  Beebee,  in  the  matter  of. 
Will,  51,  52. 

Kerim  Moonshee  v.  Deen  Mahomed.  Costs, 
29. 

Kerr,  in  the  goods  of.  Executors  and  Ad- 
ministrators, 39. 

Kerr  a.  Morg&n.    Jurisdiction,  48. 

Kerry  v.  Dhif.    Jurisdiction,  45.  242. 

Kertychunder  Holdar  v.  Torrachund  Bosse. 
Certiorari,  1.       • 

Kerutnaraen  v.  Bhobinesree,  ML  Adop- 
tion, 90.  • 

Kesa  Bhaee  a.  Muhk  Rutun  Bhaee.  Costs, 
51 ;  Razi  Nameh,  2  a. 

Keshob  Chung  v.  Neemaee.  Criminal  Law, 
335. 

Keshoor  Poonjiyar  v.  Mt.  Ramkoonwur. 
Gift,  34,  35,  36. 

Keshoor  Sheodas  a.  Shumbhoodas  Bhug- 
wandas.    Limitation,  97. 

Keshow  Rao  Diwakur  v.  Naro  Junardhun 
Patunkur.    Debtor  and  Creditor,  2. 

Keshowram  Sheodas  a.  Hureewulubh  Gun- 
garam.   Funeral  Rites,  6 ;  Will,  29,  30. 

Keshwa  Dome  a.  Nuthoo  Brahmin.  Crimi- 
nal Law,  364. 

Kesoor  Sugal  a.  Huijeevun  Poonjiya.  Dues 
and  Duties,  7. 

Kessoordass  Sheodass  v.  Pranath  Bijabhaee. 
Ship,  15,  16. 

Kesundow  a.  Government  Criminal  Law, 
331.  438. 

Kesuree  Baee  a.  Umrut  Ram  Chowdry.  Li- 
mitation, 22. 

Kewal  Ram  Deo  o.  Golak  Narayan  Ray. 
Slavery,  5,  6,  7. 

Kewul  Ilam  a.  Dwalnath.  Conductor  of  Pil- 
grims, 2. 

Khairat  Ali  v.  Zahuran  Nissa.  Evidence,  19. 

Khaja  Arratoon  v.  Doorgapershaud  Bhutta- 
chaijya.    Assessment,  14. 

Khaja  Michael  Arratoon  a.  Avietick  Ter 
Stafanoos.     Will,  79,  80. 

Khaja  Neekoos  Marcar  v.  Ram  Lochun 
Gbose.    Assessment,  15. 

Kha*jah  Aleemooll^  a.  GK>ur  Chunder  Pal. 
Action,  17. 

Khajah  Ali  a.  Zureenah  Beebee,  Mt.  Limi- 
tation, 28. 

Khajah  Hidayut  OoUah  v.  Rai  Jan  Khanum. 
Evidence,  17. 

Khajah  Shumsooddeen  v.  Rajah  C.  Vencata- 
dry  Gopal  Jagganadha  Rao.  Assessment, 
6 ;  Limitation,  81 ;  Practice,  269 ;  Regu- 
lations, 16. 

Khallachund  Comar  a.  Doe  dem.  Becharam 
Coohor.    Lease,  10. 

Khamah  Dossee  v.  Sibpersaud  Bhose.  Juris^ 
diction,  36.  83;  Pleading,  24. 

Khan  Beebee  a.  Hukeem  Wahid  Ali.  Evi- 
dence, 13. 15. 

Khandharee  a.  Government  Criminal  Law, 
232 ;  Assumpsit,  1. 
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Khankee  Doss  v.  Jogulkissen  Bon.  As- 
sumpsit, 4. 

Kbanoo  Raoot  Kulyekur  o.  Dhunbajee  Kan. 
Flotaum,  1. 

Khanum  Jan,  Mt  v.  Jan  Beebee,  Mi  Deed, 
11;  6ift|  45  ;  Inheritance,  319  ;  Limi- 
tation, 3,  4 ;  Relinquishment  of  Claim, 
4. 

Ehateer  Chowkeedar  a.  Manoollah.  Crimi- 
nal Law,  112. 

Khati  Jan  v.  Anwar  Khan.  Practice, 
223. 

Khatimah  Beebee  a.  Lukhee  Daa^.  River, 
9. 

Khauia  Abu  Moohumnftid  Khan  a.  Futtih 
Yab  Khan.    Jurisdiction,  231^ 

Khaujeh  Abu  Moohummud  Khan  a,  €K>rdon. 
Limitation,  41. 

Khedoo  Lai  Khatri  v.  Rattan  Khatri.  Mort- 
gage, 73 ;  Usury,  18. 

Khedoo  Noorbaf  v.  Gocool  Gwala.  Criminal 
Law,  515. 

Khedun  Singh  a.  Sumrun  Singh.  Inheri- 
tance, 3. 199. 

Khekur  a.  Jethun.    Criminal  Law,  317. 

Kheree  v.  Duleep  Pasban.  Criminal  Law, 
129. 

Khetterpaul  Sucier  a.  Collypersaud  Mooker- 
jee.    Assumpsit,  2. 

Khizur  Oonisa  Khanum,  Mt  a.  Shureef  Oo- 
nisa.  Husband  and  Wife,  30 ;  Inheri- 
tance, 294. 

Khoda  Bux  a.  Doe  dem.  Mahomed  Ally. 
Lease,  13. 

Khodeeram  Serma  v.  Tirlochun.  Partition, 
40.  58. 

Khooman  a.  Gk)vemment.  Criminal  Law, 
467. 

Khoorshedjee  Manikjee  v.  Mehrwanjee 
Khoorshedjee.     Will,  74,  75. 

Khoorshedjee  Nana  Bhaee  a.  Kaoosjee  Mi- 
hirwanjee.    Interest,  16  a.  22. 

Khoorshedjee  Nowshirwanjee  a.  Lukmeedas 
Laldass.     Insurance,  5,  6,  7,  8. 

Khoorsheed  Banoo  a.  Musnud  Ali.  Gift,  65 ; 
Inheritance,  268. 

Khooshal  v.  Bhugwan  Motee.  Husband  and 
Wife,  4. 

Khooshal  Dulsa  a.  Moteechund.  Hindu 
Widow,  36. 

Khooshal  Kishundas  v.  Lukmeedas  Kishun- 
das.    Evidence,  103. 

Khooshal  Wumuljee  v.  Heerachund  Prem- 
chund.    Mortgage,  115. 

Khooshalchund  Goolabchund  v.  Hurruck- 
chund  Moteechund.    Cast,  6. 

Khooshalee  a.  Lukmeeram.  Gift,  25 ;  Hin- 
du Widow,  37. 

Khooshee  Rai  a.  Government    Criminal 

Law,  36. 
Khotbah  Salar  Mohummud  v.  Cazee  Mo- 

hummud  Ismaeel.    Khotbah,  1. 
Khuchury  Shah  a.  Government.    Criminal 

Law,  567. 
Khudija  Sultan  Begimi  a.  Queiros.    Mort- 
gage, 122. 
Khursedjee  Manuckjee  a.  Eduljee  Mihrwan- 
jec.    Jurisdiction,  261. 


Khuruk  Sein  a.  GoTemment     Crinftnal 

Law,  313. 
Khutela    v.  Mt  Manna.     Criminal  Law, 

87. 
Khwua  AU  Mullah  a.  Jan  Khaton.    Court 

of  Wards,  I,  2. 
Khwaja  Akram  Nicus  Pogose,  Petitioner. 

Insolvent,  3. 
Khwaja  Avietic  Ter  Stephanos  a.  Marism 

Bibi.    Limitation,  37. 
Khwaja  Bagdesar  v.  Ghulam  Hasan  AIL 

Action,  14 ;  Interest,  12. 
Khwaja  Nicus  Marcar  Pogose  o.Nabkish- 

war  Das.    Kistbandi,  1. 
Khyrat  Ali  a.  Murdan  Singh.    Limitation, 

34. 
Khyrat  Ali  a.  Oomaid.    Costa,  53.  58 ;  Sale, 

15. 
Kidd  a.  Hemming.    Arbitration,  1. 
Kiernander  v,  Watson.    Appeal,  30. 
Kifayut  Mundul  a.  Huree  Pershand  Moj- 

mooadar.    Criminal  Law,  62.  541. 
Killican  v.  Jiiggemauth   Dutt     Debt,  2; 

Jurisdiction,  5.  100, 101. 
Kinloch  a.  CampbelL    Sequestration,  22. 
Kirakoos   Arathoon   v.   Arbuthnot    Will, 

78. 
Kirkland  v,  Modee  Peshtonjee  Khoorsedjee. 

Interest,  145,  14  c. 
Kirkman,    in   the   goods  of.      Executors 
and    Administrators,    36;     Jurisdiction, 
200. 
Kirpa  Sing  a.  KuUean  Sing.   Adoption,  82 ; 

Inheritance,  21. 
Kirt    Chunder   Roy   v.  The  Government 

Kistbandi,  2;  Sale,  18,  19.  59. 
Kirteenarain  Deo  v.  Gouree  Sunkur  Dutt 

Slavery,  9. 
Kirtnaraen  Das  v.  Rajkoomar  Rai    Parti- 
tion, 7. 
Kishen  Chund  Roy  a.  Government  Crimi- 
nal Law,  588. 
Kishen  Chunder  Bhoworbur  Rai  a.  Rajs 
Sham  Soonder  Muhunder.     Limitation, 
30. 
Kishen  Deo  Nerain  Singh  a.  Hur  Shonker 
Nerain  Singh.      Practice,  298  a;  Sale, 
25. 
Kishen  Dhun  Sircar  v.  Mt  Nujeeba  Beebee. 

Limitation,  31. 
Kishen   Dyal    Singh,  Petitioner.     Lease, 

23  a. 
Kishen  Govind  v.  Ladlee  Mohun  Thakoor. 
Deed,  1 ;   Gift,  27 ;    Hindu  Widow,  25 ; 
Will,  39. 
Kishen  Kaunt  Hijra,  Petitioner.    Practice, 

256  a. 
Kishen  Kaunt  Naik,  Petitioner.    Jurisdic- 
tion, 2686. 
Kishen  Kishore  Chowdhry  a,  Gunga  Mya. 

Inheritonce,  38. 181. 
Kishen  Mohun  v.  Anwar.    Criminal  Lav, 

274. 
Kishen  Mobun  Bunoja  a.  Anundchnnd  Bai 
Ancestral  Estate,  14 ;  Evidence,  117;  Gift, 
2. 18  ;  Land  Tenures,  34. 
Kishen  Mohun  Raie  r.  Raj  Mohun  Baie. 
Evidence,  114. 
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Kish^n  Mohun  Sein  a,  Nubkishen  Sein. 
EvideDce,  163. 

Kishen  Ranee  Dossea,  Mt  a.  Radhanath 
Chowdree.    Ancestral  Estate,  1 1. 

Kishen  Singh  a.  Qovernment.  Criminal 
Law,  55.  538.  591. 

Kishenchunder  Rai  a.  Radhachnm  Rai.  In- 
heritance, 83. 

Kishenchum  Rai  a,  Radhachurn  RaL  Par- 
tition, 17 ;  Relinquishntent  of  Claim,  2. 

Kishendas  v.  Dirgpal  Singh.  Mortgage, 
66. 

Kishenkanth  Sein  a.  Ramdhun  Sein.  In- 
heritance, 17 ;  Limitation,  29. 

Eishenkishore  Roy,  Petitioner.  Jurisdic- 
tion, 268  a, 

Kishenkunker  TurkBhoosun  a.  Ramkoomar 
Neaee  Bachesputtee.  Ancestral  Es- 
tate, 5. 

Kishenmohnn  Bunhoojea  v.  Ramindur  Deb 
Rai.    Bill,  2a;  Sale,  40. 

Kishenmohun  Gosaen  v.  Chutter  Sing.  Hin- 
du Widow,  12 ;  Maintenance,  5 ; 

Eishenmunnee,  Mt  a.  Gosaien  Chnnd  Ko- 
braj.  Gift,  5.  40;  Inheritonce,  185, 186, 
187.  229;  Stridhana,  5. 

Kishenpershad  Bonneijee  v.  Ramchurn  Pa- 
ree.  Jurisdiction,  251;  Mortgage, 
103. 

Eishenpershaud  Goseen  a.  Bebnath  Muj- 
mooada.    Deed,  27. 

Eishenprea  Dassea  Chowdrain  a.  Bullub- 
kant  Chowdree.    Adoption,  34. 

Eishn  Chandra  Datt  Chaudhari  v,  Bir  Bal 
Bhandari.    Slaveiy,  8. 

Eishn  Dayal  Sin^h  v.  The  Collector  of  Be- 
nares.   Huzun  Mahall,  3  ;  Sale,  57  a. 

Eishn  Lochan  Bose  v.  Tarini  DasL  Inheri- 
tance, 168;  Native  Women,  11. 

Eishnanund  Chowdree  v,  Rookunee  Dibia» 
Mt    Maintenance,  23  g,  24. 

Eishnonundo  Biswas  v.  Prawnkishno  Biswas. 
Will,  20. 

Eishoorie  Dossee  v.  Dyalchund  Addy.  Hin- 
du Widow,  11 ;  InheriUnce.  51 ;  Will,  8. 

Eishore  Munnee  Dossee  v.  Sreekunt  Sen. 
Limitation,  51 ;  Partition,  67. 

Eishore  Sein  a.  Government  Criminal 
Law,  579.  579  a. 

Eishoree,  Mt  a.  Vakeel  of  Government 
Attachment,  21,  22 ;  Practice,  258. 

Eishoree  Dossee  a,  Dialchund  Adie.  Hin- 
du Widow,  11;  Inheritance,  51;  WiU, 
8  a. 

Eishoreram  Doss  a.  Collector  of  Tipperah. 
Sale,  50. 

Eishundas  Muloochund  v.  Nowrozjee  Mun- 
chuijee.    Forcible  Dispossession,  5. 

Ebhwanund  a.  Juggut  Chunder  Sein.  Ap- 
peal, 91 ;  Religious  Endowment  8. 

Eishwur  Ehan  v.  Jewun  Ehan.  Contract,  4 ; 
Gift,  56  ;  Inheritance.  251 ;  Will,  54. 

Eisnochum  Shaw  v.  Rutton  Coondoo.  Usury, 
10. 

Eisnomohun  Sain  v.  Ramcomal  Nundy. 
Practice,  29. 

Eisnomohun  Seat  a.  Nursingchnnd  Seat 
Practice,  126. 


Eissen  Mungula.  Punchanund  Ghose.  Scire 

Facias,  1. 
Eissen  Porreah  a.  Sealy.    Executors   and 

Administrators,  96. 
Eissencaunt  Sain  a.  Lunatic,  in  the  matter 

of.    Lunatic,  2. 
Eissenchunder   Chund   v.    Munnee  Raur. 

Deed,  16. 
Eissenchunder  Ghosaul  v.  Watson.    Limita- 
tion, 7. 
Eissenchunder  Mookerjee  a.  Juggobnndo 

Bonneijee.*  Jurisdiction,  95. 
Eissenchutfder    Roy     v.     Surroopchunder 

Mullick.    Assumpsit  i  ;  Surety,  5. 
Eissenchurn  Tagort  v,  Rempriah  Dabee, 

Limitation,  13. 
EissenmohiAi    Sain   a.  Goormohun    Paul. 

Costs,  25. 
Eissenmohun   Sing  v,  CoUypersaud  Dutt 

Evidence,  44. 
Eisserchund    a.  Dyalchund  Roy.    Execu- 
tion, 17. 
Eissoree  Dossee  v,  Mullick.    Agent   and 

Principal,  7. 
Eistnama    Naick  a.    The    Eing.    Habeas 

Corpus,  4. 
Eistnama  Rauze  a.  Bassava  Rauze.    Limi- 
tation, 80. 
Eistnochnnd  Seal  v.  Ramdhone  Nundun. 

Limitation,  17. 
Eistnochunder  Sircar  v,  Ramdhone  Nundy. 

Limitation,  16. 
Eistnogovind  Sein  a.  Tarramoney  Dossee. 

Jurisdiction.  25. 180,  181,  182, 183. 
Eistnokinker  Doss  a.  Rajah  Buddinauth  Roy. 

Practice,  162. 
Eistnomohun   Baboo   v.  Raja   Dunmodar 

Sing.    Usury,  4. 
Eistnomohun  Bonnerjee  a.  Rajah  Ramen- 

derdeb  Roy.    Jurisdiction.  79. 
Eistnomohun  Mullick  a.  Tulseram  Ghose. 

Usury,  5. 
Eistnomoney  Dossee  a.  Radamooney  Dossee. 

Jurisdiction,  184. 
Eistnonundo  Biswas  v.  Prawnkissen  Biswas. 

Evidence,  35.  73 ;  Practice,  168. 183,  184, 

185.  186,  187. 
Eistnopersaud  Chowdry  a.  Ramnarain  Ta- 

gore.    Evidence,  38. 
Eistnopersaud  Sing  v.  Rampersaud  Mitter. 

Practice,  121. 
Eistodhun  Tagore  a.  The  Eing.    Criminal 

Law,  20. 

Eistopreah  Dossee  a.  Comberbatch.  Attor- 
ney, 5. 

Eomlacaunth  Sircar  a.  Woodubchunder  Sa- 
ba.   Attachment  13. 

Eomulakunt  Bhose  a,  Gboroopershad  Fote- 
dar.    Interest  20. 

Eomwurjee  Maneckjee  a.  Sorabjee  Wacha 
Gandy.    Interest  46;  Mortgage,  119. 

Eoobchund  Moolchund  a.  Rajaram  Eeshow- 
ram.    Deed,  21. 

Eoochaee  a.  Imambuksh.  Criminal  Law. 
208. 

Koolahul  Sing  a.  Ghirdharee  Sing. 
Inheritance,  213  ;  Pleading,  1 ;  Practice, 
4. 
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Koolahul  SiDg  a,  Keerut  Sing.    Hindu  Wi- 

dow,  32 ;  Inheritance,  58. 
Koolsoom  Khanum,  Mt  a.  Hyatee  Khanum, 

Mt    Inheritance,  278 ;  Religious  Endow- 
ment, 20,  21.  40. 
Eoomer  Gunsheam  Sing  a.Raja  Hai  mun  Chull 

Sing.    Adoption,  10 ;  Jurisdiction,  249. 
Koondun  Buhoor,  Mt  v.  Sher  Khan  Bfaaee 

Khan.    Poasession,  3. 
Koonjbeharee  Lai  v.  Government  Surety,  6. 
Koonwa  a.  Buksh.     Criminal  Law,  284. 
Eoonwur  Bodh  Singh   v.  Seonath  Singh. 

Partition,  68  ;  Regulations,  1  ft. 
Eoonwur  Uurree  Nath  Rai  o.  Jyedoorga 

Burwain.    River,  5.  • 
Eoonwur    Induxjeet   Chowdry   v.    Radheh 

Kishen.    Practice,  253.  * 

Eoonwur  Pertee  Sing  a.  The  Widows  of 

Rajah     Zorawur      Sing.       Inheritance, 

214. 
Eoonwur   Sutchum  Ghosal  v.  Ruggonath 

Rae.    Sale,  31  a. 
Eoonwuijee  Manikjee   a.    Sorabjee  Yacha 

Ganda.    Evidence,  131. 
Eoorban  Ali  a.  Ainoodeen.    Criminal  Law, 

216. 
Eoomee  Moortee  v.  Ugaree,  Mt    Criminal 

Law,  163. 
Eooi-sheed  Banoo  a.  Muanud  AIL  Evidence, 

11. 
Eooshee   Rai   a.  Government      Criminal 

Iaw,  65. 
Kootby  Begum,  Mt  a.  Sheikh  Imdad  Ali. 

Evidence.  169 ;  Limitation,  75. 
Eoshul  Chukurwutty  v,  Radhanath  Chukur- 

wutty.    Partition,  19. 
Eoul  Nath  Sing  v.  Jagrup  Sing.    Partition, 

66 ;  Practice,  280,  281,  282. 
Eounla  Eant  Ghosal  v.  Ram  Huree  Nund 

Gramee.    Gift,  19. 
Eowla  Eaunt  Mokerjea  v.  Ram  Mohun  Qo- 

sain.    Land  Tenures,  27. 
Eowlakaunt  Gosain  a.  Sheonarain  Chowdry. 

Damages,  4. 
Eripa  Sandhu  Patjoshi  v.  Eanhaya  Acharya. 

Appeal,  75 ;    Arbitration,  8,  9 ;    Mesne 

Profits,  9 ;  Partition,  33. 
Eripashookul,  the  grandsons  of,  a.  Muha 

Lukmee.    Attachment^  15.  31. 
Erishn  Batt  Sahu  v.  Erishn  Parshad.   Prac- 
tice 219  220. 
Erishn  Eishwar  a.  Collector  of  Zillah  Chit- 

tagong.    Appeal,  90. 1 12 ;  Assessment,  9 ; 

Interest,  13. 
Erishn  Parshad  a.  Erishn  Datt  Sahu.   Prac- 
tice, 219,  220. 
Erishnajee  a,  Trimbuk  Rao  Bhikjee  Burve. 

Moamlatdar,  1. 
Erishnajee  Wasoodeo  Eanvinde  a.  Junar- 

dhun  Gunes  Gogte.    Mortgage,  101. 
Erishnapersaud  Tagore  a.  Ramnaut  Tagore. 

Practice,  51. 
Erishnaram  Moorleedhur  v,  Bheekee,  Mt 

Native  Women,  8. 
Erishnee  Baee  a.  Man  Baee.    Inheritance, 

143. 
Erishto  Mohun  Ray,  Applicant    Agent  and 

Principal,  11. 


SLrishtochandra  Das  a.  Nilmadhob  Cfhose. 
Stamp,  4. 

Eristo  Caunth  Saha  v,  Onapoonah  Doasee. 
Jurisdiction,  47. 

Eublee,  Mt    v,  Mohun.     Criminal  Law, 
419. 

Euchowa  a,  <Cboonar  Lai.    Criminal  Law, 
108.  329. 

Euhandas  a,  Mootee  Tapeedas.    Cast,  17. 

Euhandas  BehcfaTirdaa  a,  BrijbbookuDdas 
Veerchund.    Contract,  3 ;  C(»ts,  52. 

Euhandas  Soorchund  v.  Hemchund  Humk- 
chund.     Casttll. 

Euhender  Sing  a.  Sfaeopershad  Sing.  Ma- 
nager, 1 ;  Partition,  18. 

Euka  Lai  Baee  a.  Easseedas  Bnseekdis. 
Surety,  13. 

Eukha,  Mt  a.  Government  Criminal  Law, 
461. 

Eulahul  Sing  a.  Baboo  Girwurdbaree  Sing. 
Inheritance,  1 16. 182. 211 ;  Partition,  9. 

Eulb  Ali  Hoosein  v.  Syf  AIL  Beligioos 
Endowment,  23.  34. 

Enleani,  Mt  a.  Mahoda,  Mt  Gift,  6 ;  Inhe- 
ritance, 48.  176. 

Eulian  Chowdfaree  v.  Raja  Ikbal  Ali.  Ac- 
tion, 13  a;  Dues  and  X)uties,  9;  Settle- 
ment, 11. 

Eullean  Sing  r.  Eirpa  Sing.  Adoption,  82 ; 
Inheritance,  21. 

Eulloo  a.  Government    Criminal  Law,  lOL 

Eulloo,  Mt,  Petitioner.    Sale,  2Qb. 

EuUooa  a.  Juwahir,  Mt.  Criminal  Liw, 
221. 

Eullooa  a,  Jye  Doorga,  Mt  Criminal  Law, 
534. 

Eullooa  a.  Mudaree.    Criminal  Law,  102. 

Eully  Angee  v,  M^Gibbin.  BaU,  4. 18 ; 
Costs,  25. 

Eulma  a.  Hussein.    Criminal  Law,  411. 

Eulsoom  Ehanum  v.  Mirza  Mehdee.  Inhe- 
ritance, 266. 

Eulwa  a.  Byjeda.    Criminal  Law,  563. 

Eulyanchund  Manikchund  a.  Jugjeevun  Te- 
needas.    Insurance,  9. 

Eulyandas  a.  Umroot,  Mt  Appeal,  106; 
Arbitration,  12 ;  Deed,  2 ;  Gift  a  10;  In- 
heritance, 172. 180 ;  Partner,  9, 10. 

Eulyanjee  Narayunjee  v.  Huree  Bhaee  Pood- 
jiya  Mookadum.    Cast,  16  b, 

Euma  Singh  v,  Umrao.  Criminal  Law, 
387. 

Eumal  Bagdee  a.  Ramchand.  Criminal 
Law,  630. 

EumlaBuhoo  v,  Muneeshunkor  Ichhashnn- 
kur.  Husband  and  Wife,  9, 10 ;  Mainte- 
nance, 21. 

Eumla  Eaunt  Chukerbutty  v.  Gooroo6o- 
vind  Chowdree.  Ancestral  Estate,  8, 9 ; 
Deed,  7 ;  Sale,  4. 

Eumlaput  a.  Government  Criminal  Law, 
142. 

Eumlaput  Jah  a.  Eallupnath  Singh.  In- 
fant, 3;  Lease,  1. 

Eummul  Eishen  Shah  a.  Nubkomar  Chow- 
dree.   Mortgage,  102. 

Eummur-oo-Deen  a.  Government  Crimi- 
nal Law,  349. 
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Knmbdee,  Mi  v.  Neelkanth  Mug  Baj. 
Criminal  Law,  444. 

Kumul  Musshalchee  a.  Jumunee,  Mt  Gri- 
minal  Law,  613. 

Kimchun  Konwur,  Mt  a.  Baboo  Eishenko- 
mar  Sahee.    Partition,  57. 

Eunhia  Singh  a.  Anundee  Singh.  Crimi- 
nal Law,  626. 

Eunhia  Singh  a.  Ooman  Dutt  Adoption,  50. 

Eunhya  Lai  v.  Balgovind.  Criminal  Law, 
282. 

Eunhya  Lai  a.  Mohunt  Bunjeet  Qteer,  In- 
terest, 7. 

Euntheeram  a.  Bo«tom.  Criminal  Law,  141. 
552. 

Eunwul  Bas  Eoonwur  a.  Baboo  Sheodas  Na- 
rain.    Gift,  4,  5. 37 ;  Practice,  278. 

Eupoor  Bhuwanee  v.  Sevukram  Seoshunkur. 
Gift,  32. 

Eupoorchund  Nihalchund  Dullal  a.  Suyud 
Abdoollah  Moohummud.    Reward,  1. 

Euramut  Eban  v.  Ghoosoo.  Criminal  Law, 
345.  381. 

Eureem  Buksh  a.  Wajida,  Mt  Inheritance, 
298,  299. 

Eureem  Jeewun  v.  Mnriyum,  Mt  Hus- 
band and  Wife,  36,  37. 

Eureem  Noorbaf  v.  Meeun  Noorbaf.  Crimi- 
nal Law,  513. 636. 

Eureemoollah  Chowdhry  a.  Maharaja  Bishe- 
nath  Roy.    Sale,  33. 

Eureem-oo-Nissa,  Mt  o.  Ruheem  All.  Hus- 
band and  Wife,  72. 

Eureemoonisa  Begum  a.  Mihr  Ali.  Evi- 
dence, 14 ;  Inheritance,  262, 263. 

Eurphool  a.  Gunra.    Criminal  Law,  400. 

Eurrimoollah  Eban  v.  Hutton.  Bills  of  Ex- 
change, 3,  4. 

Eurta  Rai  v.  Afzul  Ali.    Mortgage,  124. 

Eurum  Ally  a.  Government  Criminal 
Law,  249. 

Eurwya,  Mt  a.  Government  Criminal 
Law,  143. 

Euseema,  Mt  a.  Meer  Nujeeb  Ullah.  Es- 
toppel, 1. 

Eustooree  Sing  a,  Ali  Buksh  Eban.  Settle- 
ment 9. 

Eutbi  Begam  v.  Ealab  Ali.    Limitation,  66. 

Euttoo  Ehan  a.  Ameena,  Mt  Husband  and 
Wife,  32,  44. 

Eyaon  Nisa,  Mt  v,  Mofukir-ol-IslanL  In- 
heritance, 312. 

L. 

"  La  Fort,"  in  the  matter  of  the  ship.  Ju- 
risdiction, 215. 

''L'Helene"  a.  Chrystal.  Jurisdiction, 
214. 

Lachman  Das  v.  Rup  Chand.  Gtmrdian*  10 ; 
Infant,  I. 

Lackersteen  v.  Mercer.  Jurisdiction,  119. 
125. 

Lackersteen  v.  Rostan.    Costs,  45. 

Lacroix  a,  Botelho.     Practice,  244. 

Ladhoo,  Mt  v.  Sheikh  Saadut  Criminal 
Law,  362. 

Ladlce,  Mt  v.  Suyud  Ghoolam  Shujaut 
Deed,  30. 


Ladleymohun  Tagore  v.  Rajessorey  Dabey. 

Attachment,  7. 
Ladleymohun  Tagore  v.  Rajessorey  Dabey 

Doss.    Attachment,  12. 
Ladlee  Mohun  Thakoor  v.  Iswar  Chunder 

Pal.    Action,  31 ;  Jurisdiction,  260. 
Ladlee  Mohun  Thskoor  a.  Eishen  GU>vind. 

Deed,    1 ;    Gift,  27 ;  Hindu  Widow,  25  ; 

Will,  39. 
Ladli  Mohan  Thakur  a.  Dharam  Narayan 

Ghos.    Practice,  221. 
Lakhi  Priya  tf.  Bhairab  Chandra  Chaudhari. 

Inheritaftce,  136.  169. 
Lai  Bhaeechund  v,  Moorad  Ehan  Eootb 

Ehan.    Ship,  13.« 
Lai  Chutterput  Sing  a,  Maharajah  Ishuree 

Persad  Ntrain  Sing.    Sale,  60. 
Lai  Dhokul  Sin^  a.    Lai  Rooder  Pertab 

Sing.    Limitation,  20. 
Jill  Mahomed  v.  Ameer  Burkundaz.    Cri- 
minal Law,  332. 
Lai  Mohun  Bose,  Applicant    Appeal,  85. 
Lai  Purmessur  Bi^h  Singh  v.  Rajah  Oood- 

wunt  Purkash  Singh.  Action,  42. 
Lai  Rooder  Pertab  Sing  v.  Lai  Dhokul  Sing. 

Limitation,  20. 
Lai  Roodur  Purtab  Singh  a.  Jeetun  Dass. 

Bond,  13  ;  Interest,  26  a. 
Lai  Sing  a.  Government    Criminal  Iaw, 

145. 
Lala  a.  Brijbhookun.    Debtor,  21 ;   Power 

of  Attorney,  4. 
Lala  Bihari  Lai  a.  Parasnath  Chaudhurt 

Appeal,  76;  Mortgage,  78.  105. 
Lala  Choonelal  Nagindas  v.  Sawaechund 

Namedaa.    Contract,  16. 
Lala    Gobind     Lai    v.     Srinarain     Rai. 

Damages,  3. 
Lala  Gopal  Narain  v.  Ajooba  Singh.    Debtor 

and  Creditor,  22. 
Lala   Joita    a.    Joga   Lukmeedas.      Cast, 

16  iL 
Lala  Mitteijeet  Singh  v.  Brij  Ruttun  Doss. 

Partner,  12  a. 
Lalchee  Koonwur,  Mt  v.  Sheopershad  Sing. 

Inheritance,  28.  88.  105. 
lAldass  Jugdeesh  a.  Nuthoo  Bhaee  Pran- 

wuUub.    Husband  and  Wife,  16. 
Laljee  v.  Govind  Ram  Janee.    Mortgage, 

118. 
Laljee  v.  Soobhanee,  Mt    Criminal  Law, 

427. 
Lall  Dokul  Sing  v.  LaU  Rooder  PurUb  Sing. 

Limitation,  73. 
Lall  Rooder  Purtab  Sing  a.  Lall  Dokul  Sing. 

Limitation,  73. 
lAlla  Sohun  Lai  a.  The  Collector  of  Moor- 

shedabad.    Surety,  11. 
Lallchund  Huijam  v,  Toral.    Criminal  Law, 

434. 
Lalloo  Ram  Dullal  v.  Sheik  Mahomed  Is- 
mail.   Appeal,  83. 
Lalmunee  Bustomee,  Mt  a.  Pearee  Munee 

Bustomee,  Mt    Criminal  Law,  109. 
Lalsoondur  v.  Sumbhoo  Narayundas  Seth. 

Cast,  5. 
Lalun  Buhoo  Sonarin  v.  Jeevun   Hashum 

Sonee.    Husband  and  Wife,  35. 
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Lamb  v.  Wise.    Practice,  152. 

Laprimaudaye  v.  Biswas.    Practice,  136. 

Laprimaudaye  v.  Prawnkissea  Biswas. 
Affidavit,  4 ;  Mortgage,  56. 

Lar  Baee  a  Ichharam  Gopal.  Inheritance, 
152. 

Lar  Baee  v.  Ichharam  Gopal.  Deed,  19 ; 
Partition,  65. 

Larkins  a.  Backingham.    Evidence,  27. 

Larkoottwur  a.  Dhoollnbhdas  Brijbhookmi- 
das.    Husband  and  Wife,  18,  19. 

Laroo  v.  Manikchimd  Shanfiee.  Funeral 
Rites,  4;  Husband  and  Wife,' 21 ;  Inhe- 
ritance, 5. 

Laroo  v.  Sheo.    Inheritance,  160. 

Laroo,  Mt.  a.  Treekumjee  Laljee.  Hindu 
Widow,  6 :  Husband  and  Wife,  24. 

Latchemy  Umma  v,  Lewcock.  Agent  and 
Principal,  1,  2,  3 ;  Native  Women,  1. 

I^tchman-dfls  Narrain-dss  a.  Keemee  Baee, 
Mt    Appeal,  3 ;  Costs,  59. 

Laul  a.  Bam  Suhloo.    Criminal  Iaw,  235. 

Law  a.  Hedger.     Practice,  80. 

Laxmi  Narayan  Singh  v.  Tulsi  Narayan 
Singh.  Inheritance,  183. 247  a  ;  Stamp, 
2. 

Lazar  v.  Colla  Bagava  Chitty.  Jurisdiction, 
37. 

Lazima,  Mt  a.  Syed  Lootf  Allee.  Pre-emp- 
tion, 18,  19. 

Leach,  in  the  goods  of.  Executors  and  Ad- 
ministrators, 42  a;  Wills,  67. 

Ledlie  v.  Forbes.    Jurisdiction,  13. 

Ledlie  v.  Jones.    Statute,  8. 

Leech  a.  Morgan.  Appeal,  4 ;  Jurisdiction, 
44 ;  Practice,  6. 

Leela  Gwalla  a.  Government  Criminal 
Law,  510. 

Lefevre  a.  Jebb.  Executors  and  Adminis- 
trators, 101  ;  Infant,  8;  Law  of  Nations,  1 ; 
Practice,  19a.;  Real  Property,  3,  4,  5. 

Legallis  v,  Ramsunder  Mitter.  Plead- 
ing, 3. 

Lekhraj  a.  Earta  Das  Mahunt  Appeal,  70. 
110,  111. 

Lemondine  v.  Rock.    Practice,  165,  166. 

Letchmadavummah  a.Bhavanarrain.  Kowl,l. 
Zamindar,  3. 

Letchmunpoy  a.  Blackburne.    Bail,  19. 

Levett  a.  Verelst    Limitation,  9. 

Lewcock  a.  Latchemy  Umma.  Agent  and 
Principal,  1, 2,  3 ;  Native  Women,  1. 

Lewis  Getting  a.  Ramjoy  Pooroomanick. 
Partner,  4. 

Lieutenant-Colonel  Symons  a.  The  King. 
Alien,  3. 

Limond  a.  Revely.    Practice,  47. 

Livingstone  v.  Itajnarain  Bysack.  Costs, 
44. 

Livingstone  v,  Umroodh  Thakoor.  Criminal 
Law,  63. 

Lloyd  V.  Hurropriah  Dabee.  Scire  Facias, 
5 ;  Jurisdiction,  149;  Pleading,  8 ;  Prac- 
tice, 9.  • 

Lochun  Baboo  v.  Blackwell.  Jurisdiction, 
107. 

Lochun  Khyratee  v.  Gour  Gopt  Criminal 
Law,  409. 


Loekenanth  Mnllick  a.  Soodasun  Sain.*  Cri- 
minal Conversation,  1 ;  Husband  and  Wife, 
98 ;  Practice,  21  a. 

Loftus  a.  Cunliffe.  Husband  and  Wife, 
96. 

Lokecaunt  Mullick,  ex-parte.    Guardisn,  9. 

Lokenauth  Mullick  v.  Sebuckram  Boy. 
Sheriff,  6. 

Loknauth  Chukurwuiee  v.  Ealikonkur  Seio. 
Jurisdiction,  2^7. 

Lokraman  Upadhyay  a.  Nityanand  Upsdh- 
yay.     Limitation,  71,  72 ;  Practice,  246. 

Loll  Beharry  a.  Mohan  Persad  Thakoor. 
Limitation,  12. 

Loll  Beharry  Sein  v.  Bamchunder  Day. 
Bail,  17  ;  Costs,  25. 

Loll  Munnee  Koonwaree  v.  Rajah  Nemye- 
nerain.    Appeal,  80. 

Lolljee  Mull  v.  Rajchnnder  Chowdiy.  Ap- 
peal, 28  a.  32.  51 ;  Costs,  38. 

Long  a.  Marsden.    Practice,  172. 

Longford  a.  Murray.  Criminal  Law,  37; 
Jurisdiction,  217,  218 ;  Practice,  93. 203. 

Loolajee  Nowrozjee  a.  Eduljee  Mihinranjee. 
Mortgage,  113. 

Loolajeeshunkur  Dhoolubhram  a,  Narayon- 
das  Laldas.    Mortgage,  131. 

Lotia,  Mt  V.  Goolaboo.  Criminal  Law,  308. 
596. 

Lovejoy,  in  the  goods  ofl  Debtor,  10 ;  Exe- 
cutors and  Administrators,  12,  13. 

Low  a.  Ramdhone  Ghose.    BaU,  12. 

Lowrie  a.  Hurrochunder.     Evidence,  66. 

Lubana  Dasee  a.  Sheochund  Rai.  Hindn 
Widow,  2. 

Lubung  Dasee  a.  Sheochund  RaL  Belin- 
quishment  of  Claim,  1. 

Luchmun  Das  o.  Roopchund.  Praetiee, 
263. 

Luchmun  Geer  a.  Government  Criminal 
Law,  177. 

Luchmun  Hazaree  v.  Sumbhookoortee.  Ju- 
risdiction, 235  a, 

Luchmun  Pooree  v.  Jowahir  Geer.  Inte- 
rest, 36. 

Lucken  Roy  a.  Aga  Maul  Serfrauz.  Juris* 
diction,  137. 

Luckhee  Narain  a.  Oomachnni  Bonhoojea. 
Surety,  28. 

Luckhnee,  Mt.  a.  Government  Criminal 
Law,  117. 

Luckynarain  Chowdry  a.  Ramsunder  Naiain 
Mitter.    Attachment,  1. 

Luckynarain  Ghosaul  v.  Rajah  Nobkisseo. 
Costs,  27;  Jurisdiction,  114.  130. 

Ludroon,  Mt  a.  Ramdial  Bulkal.  Criminal 
Law,  229. 

Luggah  Fattajee  v.  Trimbuck  Herjee.  At- 
tachment, ii. 

Lukhee  Dasee  v.  Khatimah  Beebee.  Bi- 
ver,  9. 

Lukhee  Tishwuree  Dibia,  Mt  a.  Gopee 
Churun  Burral.    Debtor,  6. 

Lukhikaunt  Rai  v.  Birjnath  Rai.    Sale,  13. 

Lukkun  Manik  Rai  v.  Mt  Rooknee.  Ap- 
peal, 63. 

Li^hun  Manjhee  a.  Aijoon  Manjhee.  Cri- 
minal Law,  307. 
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Lukkeeah  a.  Beesoo  Sahoo.  Criminal  Iaw, 
601. 

Lukmee,  Mt  a,  Moorar  EhooshaL     Agent 

and  Principal,  25. 
Lukmee  v.  Umurchund  Deochund.    Guar- 
dian, 2,  3. 

Lukmeedas  Laldass  v.  Khoorshedjee  Now- 
shirwanjee.    Insurancci  5,  6,  7,  8. 

Lukmeedas  Laldass  a.  Tiiaramul  Purusram. 

Insurance,  2. 
Lukmeedas  Tooljoram  a.  Munohurdas  Boo- 

lakheedas.    Husband  and  Wife,  26,  27. 
Lukmeedas  Vereedas  v.  Mt  Mankoonwur. 
Sale,  3. 

Lukmeedass  Eishundas  a.  Khooshal  Eishun- 
das.    Evidence,  103. 

Lukmeeram  v.  Khooshalee.  Gift,  25 ;  Hin- 
du Widow,  37. 

Lukmeeram  Aditram  a.  Frannath  Bhanoo- 
dutt    Mortgage,  3. 

Lukmeeram  Goolabraee  a.  Ifihirwanjee. 
Debtor,  16. 

Lukshumun  Kurundeekor  a.  Bal  Seth  Hur 
Seth  Mahadeek.    Khoti,  1. 

Lukshumun  Pandoorung  v.  Rugboonath 
Madbowjee.  Executors  and  Administra- 
tors, 108. 

Lukshumun  Sarungdhur  a.  Jaeeram  Sanmg- 
dhur.    Partition,  31. 

Lulack  Singh  a.  Goyemment  Criminal 
Lav,  327. 

Lulloo  Bbaee  Girdhardass  v.  Sorabjee. 
Debtor  and  Creditor,  14. 

Lulloo  Bhaee  Nuthoo  Bbaee  v.  Tumoona. 
Practice,  210. 

LuUooa  a.  Mirooa.  Criminal  Law,  511. 
635. 

Lultea,  Mt  v,  Lurrye  Chung.  Criminal 
Law,  227. 

Lumsdain  v.  Lumadain.  Executors  and 
Administrators,  95. 

Lungra  a.  Goyemment  Criminal  Law,  291 . 

Lurrye  Chung  a.  Lultea,  Mt  Criminal 
Law,  227. 

Luscarree  Butcher  a.  Doe  dem.  Olijah  Raur. 
Evidence,  63.  65. 

Lusbington  a.  Nemo  Mullick.  Jurisdiction, 
127. 

Lushkeree  a.  Rugoo  Ram  Sing.  Criminal 
Law,  166. 

Lutcha  Beebee  a.  Doe  dem.  Mistree  Khan. 
Lease,  14. 

Lutchmana  Nuc  a,  NarsummalL  Native 
Women,  3,  4,  5. 

Lutchmee  Dutt  Paorey  a.  Raja  Bidanund 
Sing.    Land  Tenures,  32  c. 

Lutchminya,  Mt  a.  Mohun  LalL  Criminal 
Law,  526. 

Lutchmuneea,  Mt  o.  Hurroo  Kahar.  Cri- 
minal Law,  503. 

Lutf  AU  a.  Shah  Makdum  Baksb.  Gift, 
60. 

Luximeedas  Laldas  v.  Mt.  Hafizboo.  At- 
tachment, 27 ;  Costs,  55. 

Luximon  Row  Sadasew  v.  Mullar  Row  Bajee. 
Partition,  53. 

Luxumeboye  v.  Saccaram  Sadewsett  Prac- 
tice, 104. 

Vol.  I. 


Lyall  V.  Courtavne.    Certiorari,  3. 
Lyon  V.  Chaund  Holdar.    Appeal,  6.  48. 


M. 

M'Arthur  a.  Anderson.  Payment  of  Money 
into  Court,  1. 

Macarthur  a.  Heatley.    Jurisdiction,  68. 

McCarthy  v.  Harrison.    Bond,  8. 

M'Clintock  ».  De  Bast    Sheriff.  3. 

Macdonald  a.  Carr,  Tagore  &  Co.  Amend- 
ment, 23.    • 

M*Gibbon  &.  Kully  Angee.  BaU,  4 ;  Costs, 
25. 

Macgowan,  in  the  gtods  of.  Executors  and 
Administrators,  7. 

MacgregorV  Sheddings.  Affidavit,  14; 
Arrest,  5. 

M'lntyre  v.  Currie.    Scire  Facias,  6,  7. 

M'Intyre  v.  Heerjeebhoy  Rustomjee.  Juris- 
diction, 49. 

Mackay  a.  Beebee  Nancy  DerauL  Prac- 
tice, 294. 

Mackellv  v.  Wallace.    Evidence,  50.  52. 

Macken2iea.GK>rindchmiderSidn.  Accoun- 
tant General,  2. 

Mackenzie  a.  Rajbullub  SeaL    Execniion. 

11. 
Mackillop  a.  Tailor.    Amendment,  2. 
M'Kinnon  v.  Mahomed  Tukee  Khan.    De&- 

mation,  13. 
Mackintosh  v.  Inglia.    Bond,  7. 
Mackintosh  v.  Moore.    Practice,  81. 
Mackintosh   a,  Nemychurn  Mullick.    Se- 
questration, 1,  2. 
Mackintosh  v.  Reed.    Practice,  34. 
M'Leod  a.  Condaswamy  Moodely.   Account, 

13;    Contract,  20;   Duress,  2;    Surety. 

15,  16, 
Macnaghten  v.  Dwarkananth  Tagore.    De- 

fiunation,  2. 
Macnaghten  a.  Meer  Ecram  Ally.    Com- 
promise, 1. 
Macnaghten  v.  Tandy.  Act,  1, 2 ;  Evidence, 

56.  60  ;  Practice,  56,  57.  118. 
N'Neight  v.  Ramlochun  Sircar.    Practice, 

73. 
Madabee  Daseea,  Petitioner.    Surety,  29. 
Madabooshee  Ramanoojacharloo   a.  Golla- 

poody  Sastriah.    Deed,  26. 
Madan  Mohan  Ray  v,  Mabi  Raja  Tejchao- 

dra  Bahardur.    Land  Tenures,  31. 
Madhabchandro    Mujmoadar,     Petitioner. 

Evidence,  114«. 
Madho  Row  Chinto  Pant  GK>lay  v.  Bhookun- 

das  Boolakidas.     Agent  and  Principal, 

Madhobee  Dasseea,  Petitioner.    Pleader,  3. 

Madhow  Rao  Huebut  Rao  a.  Naro  Juggu- 
nath  Gudhre.    Khoti,  3. 

Madbowjee  Panachund  a.  Rnliyat,  Mt  Hus- 
band and  Wife,  8. 

Madhowrao  Joshee  Chaskur  v.  Tnswuda 
Baee.    Inheritance,  233  a. 

Madoo  Wissenauth  v.  Balloo  Gunnaaett 
Charter,  2 ;  Debt,  2 ;  JurisdictioD,  61, 62^ 
74,  75,  76.  77, 

Magniac  v.  Brown.    Ship,  6f  7. 

3B 
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Maha  Raja  Mitr  Jit  Sin^h  v.  Babu  Ealahal 
Singh.  Uiizuri  Mahall,  2  ;  Reg^lationa, 
8 ;  Sale,  38.  45.  57  ;  Settlement,  15. 

Maha  Raja  Tejchandra  Bahardur  a.  Madan 
Mohan  Ray.    Land  Tenures,  31. 

Maha  Ranee  Bosaunt  Comaree  v.  BuUobdeb. 
Benami,  1,  2;  Practice,  102. 

Maha  Ranee  Bussunt  Koomaree  v.  Maha 
Ranee  Kummul  Koomaree.  Jurisdiction, 
252. 

Maha  Ranee  Comaree  v,  Prawnchunder  Ba- 
boo.    Practice,  33.  • 

Maha  Ranee  Kummul  Koomaree  a.  Maha 
Ranee  Bussunt  Koomaree.  Jurisdiction, 
252.  • 
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tempt, 15  a;  Defamation,  U,  1% ;  Practice, 
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Mahadan  Dutt  v.Muttee  Chund.  Limita- 
tion, 14. 

Mahadeo  Dutt  v,  Poorun  BibL  Pre-emp- 
tion, 9. 

Mahamaya  Dibeh,  Mt  v.  GK)ureekaunt 
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tion,  la. 

Mahamed  Sarrang  a.  Doe  dem.  Ramkissen 
Sain.    Amendment,  21. 

Mahanaud  Roy  a.  Rajah  Kishen  Chunder. 
Action,  41. 

Mahant  Ghmgot  Gir  v,  Ch'hem  Karan  Ku- 
marL    Surety,  19. 
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Maharaja  Govindnath  Ray  v,  Gulal  Chand. 
Adoption,  9. 93  ;  Infant,  3  b  ;  Inheritance, 
324  a;  Practice,  238.  260. 

Maharaja  Oodwunt  Narain  Sing  a.  Baboo 
Jankee  Pershad.    Interest,  16. 

Maharaja  Ruddur  Singh,  Petitioner.  In- 
terest, 48  a. 

Maharaja  Tej  Chund  Bahadur  v.  Sri  Kanth 
Ghose.    I^ase,  23  b. 
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Fines,  7. 
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fant, 4. 
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Maharajah  Dheeraj  Mehtab  Chund  a.  Bee- 
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Maharajah  Dheeraj  Mehtab  Chund  Bahadoor 
V.  Eshanchunder  Banooijee.    Sale,  Sib. 

Maharajah  Grischund  Rai  v.  Bykunthpal 
Chowdree.    Contract,  18. 

Maharajah  Grischunder  Deb  a.  Bishennath 
Biswas.    Lease,  41. 

Maharajah  Gurunarain  Deo  v,  Unund  Lai 
Singh.  Custom  and  Prescription,  10 ;  In- 
heritance, 221. 

Maharajah  Ishuree  Persad  Narain  Sing  v. 
Lai  Chutterput  Sing.    Sale.  60. 

Maharajah  Juggunath  Sahee  Deo  a.  Thakoo- 
rain  Roo^nath  Konwur,  Mt.  Custom  and 
Fresoiption,  9. 

Maharuah  Kishen  Kishore  Manick  v.  Hu- 
ree  Mala,  Mt.  Custom  and  Prescription, 
6,7. 


Maharajah  Konwur  Baboo  Keerut  Singli  a. 
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tion, 12. 

Maharajah  Mitteijeet  Sing  v.  The  Hein  of 
the  late  Ranee,  widow  of  Rajah  Juswunt 
Sing.    Sale,  20. 

Mahatab  Chand  v.  Mirdad  Ali.  Religions 
Endowment,  11, 12. 

Maheh  Ram  Chowdry  a.  Fairlie.  Deed, 
25. 

Mahender  Deb  Roy  v.  Ramconny  Corr.  Ju- 
risdiction, 19. 

Mahent  Balmokundh  Das  a.  Mahent  Bam- 
krishn  Das.    Regulation,  10 ;  Security,  8. 

Mahent  Ramkrishn  Das  v.  Mahent  Balmo- 
kundh Das.    Regulations,  10 ;  Security,  8. 

Mahipat  Singh  v.  Collector  of  Benares.  Con- 
fiscation, 2 ;  Inheritance,  247. 

Mahoda,  Mt.  v.  Kuleani.  Gift,  6 ;  Inheri- 
tance, 48.  176. 

Mahomed  Akber  v.  Hussein  Ali.  Criminal 
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Mahomed  Alee  a.  Gk>yeniment  Criminal 
Law,  470. 

Mahomed  Hoosein  a.  Hurreenath  Sahoo. 
Criminal  Law,  420. 

Mahomed  Khan  v.  Keeroojee.  Mortgage,  28 ; 
Possession,  5. 

Mahomed  Meeah,  in  the  goods  of.  Execu- 
tors and  Administrators,  58. 

Mahomed  Nuzeef  v,  Seebnaut  Roy.  Juris- 
diction, 113. 

Mahomed  Sauteh  a.  Goyemment.  Crimiiul 
Law,  179.  498. 

Mahomed  Tuckee  a.  GoTemment  Crimi- 
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Mahomed  Tukee  Khan  a.  M'Kinnon.  De- 
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Mahomed  Usghuree  a.  Roop  Chunder  Kapa- 
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Mahranee,  Mt  v.  Benee  Pershad  RaL  In- 
heritance, 216. 
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Appeal,  82. 
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Endowment,  6. 14 ;  Will,  21. 

Majidah  a.  Mir  Nur  Ali.  Gift,  51 ;  Religions 
Endowment,  27,  28. 
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98 ;  Limitation,  40. 

Mallaka  Banoo,  Mt  a.  Collector  of  Cbitta- 
gong.  Collector,  5  b ;  GoTcrnment  Funds, 
1. 

Maloo  Bhaee  Kureem  Bhaee  v.  Peshtunjee 
Kala  Bhaee.  Agent  and  Principal,  24; 
Public  Officer,  5. 

Malosherry  Kowilagom  Rama  Wurma  Ra- 
jah V,  Mootherakal  Kowilagom  Bama 
Warma  Rajah.  Inheritance,  217;  Mali- 
kaneh,  3 ;  Sovereignty,  2 ;  Will,  44. 

Man  Baee  v.  Krishnee  Baee.  Inheritance, 
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Mandeyille,  case  of.    Criminal  Law,  30. 

Maudeville  v.  Da  Costa.    Jurisdiction,  116. 

Mandeyille  a.  Government  Criminal  lav, 
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HaAdeville  v.  Hayes.    Appeal,  12, 13, 14. 
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rah.    Amendment,  4 ;  Attachment,  6. 

Mangles  v,  Turton.    Practice,  191. 
Mani  Bibi,  ML  v,  Sahibzadi,  Mt    Evidence, 
20  ;  Trust  and  Trustee,  4. 

Manick  Bose  a.  Sumner.    Practice,  135. 
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Executors  and  Administrators,  66. 
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14. 

Manickchund  Shamjee  a.  Laroo.    Funeral 
Bites,  4 ;  Inheritance,  5. 
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Manickram  a.  Sunker  Boss.    Jurisdiction, 
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and  Wife,  21. 
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magesi  9. 

Mankoonwur  v.  Bhugoo.  Inheritance,  91. 
155 ;  Maintenance,  19. 

Mankoonwur,  Mt.  a.  Lukmeedas  Yereedas. 
Sale,  3. 
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and  Administrators,  106. 
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nal Law,  112. 

Manu  Bibi  a.  DuUabh  De,  ML  Adoption, 
53;  Infant,  13. 

Manuk,  in  the  goods  oC     Affidavit,  13. 

Manuk  v.  Manuk.  Executors  and  Admini- 
strators, 44. 
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Mt    Husband  and  Wife,  23. 

Manukchund  Purbhoo  v.  Deokristn  Toolja- 
ram.    Debtor  and  Creditor,  3. 

Man?ral,  Petitioner.    Jurisdiction,  242  <<. 

Marca  Zora  v.  Moses  Cachecarrakj^.  Execu- 
tion, 4,  5 ;  Executors  and  Administrators, 
100. 
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phanos.   Limitation,  37. 

Mark  Porrett,  in  the  matter  of.  Army.  1, 
2,  3,  4,  5,  6,  7,  8,  9,  10,  1 1 ;  Jurisdiction, 
61,  52. 

Marquis  a.  Hoo.  Executors  and  Admini- 
strators, 110. 
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Marshall  Collyer  a.  Muthoomath  Mullick. 
Damages,  14. 

Martin,  in  the  goods  of.  Executors  and  Ad- 
ministrators, 14  a. 

Martindell  a.  Collector  of  Bareilly.  Land 
Tenures,  17. 

Martindell  a.  Bajah  Gopal  Sum  Singh.  Ac- 
tion, 47  a ;  Mortgage,  77, 


Martindell  v.  Toman.    Jurisdiction,  70. 
Mary  Jackson,  in  the  goods  of.    Executors 

and  Administrators,  6. 
Masseyk  a.    Suroopchund  Das.    Contract, 
19. 

Matha  Hesraj   v.  Yisan  Bhye.      Partner, 
12. 

Mathews  v.  Howard.    Attorney,  3. 

Matoo  V,  Peerbuksh.     Criminal  Law,  249  a. 

Matthews  a.  Boopchund  Day.    Bail,  14. 
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band and  Wife,  41.  45. 
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ject, 2,  3 ;  Costs,  16 ;  Jurisdiction,  124 ; 
Writ,  1.  • 

Maury  Chitty  a.  Shaick  Devaljee.  Account, 
4,  5,  6,  7^  Deed,  16. 

Mavoonah  Marakauyen  v.  Agummud  Urn- 
maul.    Limitation.  86. 

Mears  a.  Sands.    Amendment,  17. 
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214. 
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Mortgage,  41,  42. 
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Chittee.    Limitation,  18. 
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Bamachendra  Bauze.    Limitation,  84. 

Meer  Aleem  Ullah  v.  Alif  Khan.  Mortgage, 
30. 
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12. 

Meer  Casim  Ali  a.  Meer  Nusrut  AIL  Beli- 
gious  Endowment,  19. 

Meer  Conjeer  Ali  Khan  a.  Manickram  Chat- 
topadha.   Jurisdiction,  102;  Usury,  3. 

Meer  Ecram  Ally  v,  Macnaghten.    Costs,  6. 

Meer  Furzund  Ali  a.  Hingoo,  Mt    Sale,  8. 

Meer  Gholam  Sumdanee  v,  Bughoonath 
Doss.    Criminal  Law,  249  b, 

Meer  Gohur  Ali  a.  Shumsoonisa,  Mt  Evi- 
dence, 18  ;  Husband  and  Wife,  31. 

Meer  Jafier  Shah  a.  Nunda  Singh.  Com- 
position for  Murder,  1. 

Meer  Kubeer  Hossein  a.  Hukeemun,  Mt 
Practice,  276. 

Meer  Mahomud  Ally  Cawn  v.  Mohun  Lall. 
Criminal  Law,  5. 

Meer  Meruk  Husein  v,  Baja  Taj  Ali  Khan. 
Lease,  29. 

Meer  Moobruk  Alee  v.  Mujjoo,  Mt  Limi- 
tation, 44. 

Meer  Munnoo  a.  Golaum  Nuzuff.  Practice, 
J  27. 

Meer  Nizamoodeen  v.  BamjeemuL  Agent 
and  Principal.  12. 

Meer  Nujeeo  OoUah  a.  Joba  Singh.  As- 
sessment, 18. 

Meer  Nujeeb  Ullah  v.  Kuseema,  Mt  Es- 
toppel, 1 :  Gift,  64,  63. 

Meer  Nujib  OUah  v.  Doordana  Khatoon,  Mt 
Husband  and  Wife,  78. 

Meer  Nusrut  Ali  a.  Bebee  Munwan.  Es- 
toppel, 2 ;  Husband  and  Wife,  47. 

Meer  Nusrut  Ali  v.  Meer  Casim  Ali.  Beli- 
gious  Endowment,  19. 

Meer  Sheer  Ali  v.  Sheikh  Lootf  Ali  Sale, 
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Meer  Sudr-ood-deen  Khan  v^Qiazee  MeeniiL 
Pre-emption,  16. 

Meer  Ubdool  Eureem  v.  FukhroonUa  Be- 
gum.   Gift,  48  ;  Maintenance,  15. 

Meer  Usd-oolah  v.  Beebee  Imaman,  Mt.  Evi- 
dence,  98. 160. 

Meer  Wuleeood-deen  Hoossain  v.  Xihal- 
chund  Bhaee  Shah.    Deed,  20. 

Meeran  Shah  a,  Achnoo,  lAt  Criminal 
Law,  506. 
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Jah.    Bond,  22.  23. 
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Jung.  Bui,  3;  Evidence,  145;  Sale, 
17. 
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13.  . 

Meethnn  Lai  v.  Deo  Marat,  Mt  Pre-emp- 
tion, 8. 

Meeun  Noorbaf  a.  Eureem  Noorbat  Cri- 
minal Law,  513.  636. 
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Evidence,  156  ;  Mortgage,  91. 

Megh  Nath  Das  v.  The  Collector  of  Pumea. 
Sale,  23. 

Mehd^  Alley  Ehan  a.  Morton.  Affidavit,  8 ; 
Jurisdiction,  33. 

Mehrbaun  a.  Seedhanee.  Criminal  Law, 
312. 

Mehrwan-jee  Ehoorshed-jee  a.  Ehoorshed- 
jee  Manik-jee.    Will,  74,  75. 

Mehunt  Odaung^  a.  Mehunt  Rampershaud. 
Compromise,  1 ;  Land  Tenures,  22. 

Mehunt  Rampershaud  v.  Mehunt  Odaungir. 
Compromise,  1  ;  Land  Tenures,  22. 

Mello,  in  the  goods  of.  Executors  and  Ad- 
ministrators, 16. 

Members  of  the  Indemnity  Insurance  Office 
a.  Hastie.    Bills  of  Exchange,  7. 

Mendes  v.  De  Souza.    Will,  64. 

Mendes  a.  Duhan.    Jurisdiction,  60. 

Mercer  a.  Lackersteen.  Jurisdiction,  119. 
125. 

Merwanjee  Nasserwanjee  a,  Buchoboye. 
Husband  and  Wife,  86,  87,  88. 

Metha  Nuthoo  a.  Meyajee  Alleebhoy.  Gift, 
37  a,  37  6,  37  c,  37  rf,  37  e.  46. 58. 74, 75, 76. 

Mewa  Lai  v,  Sooltan  Singh.  Pre-emption, 
IL 

Meyajee  Alleebhoy  v.  Metha  Nuthoo.  Gift, 
37  c,  37  ft,  37  c,  37  rf,  37  e,  46. 58. 74, 75,  76. 

Michel  V.  The  ship  "America."  Jurisdic- 
tion, 213. 

Michel  V,  The  ship  "  Enterpjrize."  Juris- 
diction, 213. 

Mihirwanjee  a.  Girdhurlal  Brijial.  Bills  of 
Exchange,  14. 

Mihirwanjee  v.  Lukmeeram  Goolabraee. 
Debtor  and  Creditor,  16. 

Mihirwanjee  v.  Wulubhdas  Hureedas.  Agent 
and  Principal,  16 ;  Brokerage,  1 ;  Interest, 
7  b. 

Mihirwanjee  Nushirwanjee  v.  Awan  Baee. 
Husband  and  Wife,  83.  90. 

Mihirwanjee  Buttunjee  v,  Poonjeea  Bhaee. 
Inheritance,  241 ;  Will,  72. 

Mihr  All  v,  Eureemoonisa  Begum.  Evi- 
dence, 14 ;  Inheritance,  262, 263. 


Mihr  Ulee  a.  Sheik  Mooradun.  Crimioil 
Law,  380. 

Mikraj  a.  Goloknath  RaL    Mortgage,  62. 

Milapchund  Hurukchund  a.  S<»ra),  Mt 
Evidence,  106 ;  Mortgage,  90. 

Miller  v,  Abbott    Sheriff;  1. 

Miller  a.  Teagapah  Chitty.    Sheriff,  2. 

Millett  V.  Russick  Chunder  SeaL  Jurisdic- 
tion, 144. 

Mills  V.  Modee  J^eshtonjee  Eherahe^ee. 
Attachment,  30 ;  Interest,  47  ;  Limittfioo, 
89 ;  Practice,  3 ;  Resumption,  13. 

Mills  a.  Eglinton.    Pleading,  9. 

Minas  Aratoon  a.  Zibah  Mockertick.  Joris- 
diction,  81. 

Mir  All  V.  Raghab  Ram  Ray.  Practice, 
247. 

Mir  Nur  All  o.  Majidah.  Gift,  51 ;  BeU- 
gious  Endowment,  27, 28. 

Mirdad  All  a.  Mahatab  Chand.  Beligioos 
Endowment,  11, 12. 

Mirooa  v.  Lullooa.  Criminal  Law,  511. 
635. 

Mirza  Ahmed  Allee  a.  Doe  dem.  Bibee 
Bunnoo.    Inheritance,  261. 

Mirza  Ahmed  Hussein  a.  Bughwaa  Datt 
Sing.    Practice,  275  b. 

Mirza  Ally  a.  Doe  dem.  Bibee  Jumaim. 
Attachment,  5. 

Mirza  AsudAli  a,  Omdutoon  Nisa  Begum. 
Husband  and  Wife,  55.  80.  82. 

Mirza  Badul  Beg  v.  Choonee  Caondoo.  Cri- 
minal Law,  80. 

Mirza  Beebee  v,  Toola  Beebee.    Sale,  7. 

Mirza  Husim  Ali  v.  Mirza  Shureef.  Evi- 
dence, 86 ;  Limitation,  23 ;  Practice,  245. 

Mirza  Husun  Ali  a.  Wujih  On  Nisa  Kha- 
num.  Husband  and  Wife,  50,  51 ,  52, 52a, 
53 ;  Inheritance,  257. 

Mirza  Jaffier  Ally  a.  Doe  dem.  Zoolphnar. 
Ejectment,  26. 

Mirza  Jeleel  v.  Gorachund  Dutt  Practice, 
62. 

Mirza  Easim  Ali  o.  Mirza  Muhammad  Ho- 
sen.    Gift,  81. 

Mirza  Eureemoolla  Beg  v.  Baboo  Horroek 
Chund.    Jurisdiction,  226. 

Mirza  Euzul  Ally  o.  Shaik  Aukem.  Con- 
tempt, 12. 

Mirza  Lateef  Hosain  v.  Ozeeroon  Nissa  Be- 
gum.   Deed,  28. 

Mirza  Mahammad  Hussun  v.  Forbes.  Leaie, 
43  a.  p.  420. 44.  p.  421 ;  Security,  9. 

Mirza  Mahomed  Cfazim  Ally  Ehan  a.  6ya- 
chund  Shaw.  Evidence,  30 ;  Limitation,?. 

Mirza  Mehdee  a.  Eulsoom  Ehanum.  In- 
heritance, 266. 

Mirza  Moohummud  v.  Jareut  Oz  Zohra  Be- 
gum. Husband  and  Wife,  54;  Inheri- 
tance, 254. 

Mirza  Moohumund  Shureef  a,  Bunsee  Dhnr 
Nundee.    Evidence,  128. 

Mirza  Muhammad  Hosen  a.  Mirza  Kasim 
AIL    Gift,  81. 

Mirza  Qaim  Ali  Beg  v.  Hingun,  Mt  Eri- 
dence,  16  ;  Inheritance,  293. 

Mirza  Qasim  a.  Moulovee  Syud  Ashruf  Ali. 
Sale,  5. 
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MirA  Raja  Narain  Guzzyputty  v.  MuUer. 
Practice,  100. 

MirzaShureef  a.  Mirza  Husun  AIL  Evi- 
dence, 86;  Limitation,  23;  Practice, 
245. 

Mirzahee  Begum  v.  Fnzlul  Carreem.  Act, 
9 ;  Action,  3. 

Mirzahee  Begum  v.  Moonshee  Tuzzubul 
Kurreem.    Byidence,  61,  62. 

Mirzahee  Khanum,  in  iifd  goods  of.  Trust 
and  Trustee,  3. 

Mischam  v.  CampbelL  Payment  of  Money 
into  Court,  2. 

Mitford  a.  Gillon.    Guardian,  8. 

Mitteijeet  Singh  a.Motee  lial.  Ancestral 
Estate,  35. 

Mochee  Lai  a.  Gholam  Unbia  Khan.  Part- 
ner, 5  a. 

Modee  Peshtonjee  Ehoorsedjee  a.  Eirkland. 
Interest,  14  b,  14  c. 

Modee  Peshtonjee  Ehershedjee  a.  Mills. 
Attachment,  30 ;  Interest,  47 ;  Limita- 
tion, 89;  Practice,  3;  Resumption,  13. 

Modungopaul  Bose  v,  Richardson.  Mort- 
gage, 48,  49. 

Mofeezooddeen  v.  Ram  Rattan  Roy.  Ap- 
peal, 81. 

Mofukir-ol-Islam  a,  Eyaon  Nisa,  Mt.  Inhe- 
ritance, 312. 

Moha  Ranee  Buasunt  Coomarree  v-  Mud- 
denmohun  Coopooreah.    Practice,  142. 

Moha  Rannee  Peearree  Comarree  v.  Prawn- 
chunder  Baboo.    Jurisdiction,  141. 

Mohabul  Nath  Tewaree  v.  Bhowannee  Dutt 
Singh.    Pre-emption,  7. 

Mohadeyb  a.  Radhacant  Boss.  Criminal 
Law,  219. 

Mohammed  Hossain  Ehan  a.  Wuzeerun,  Mt. 
Husband  and  Wife,  68. 

Mohammud  Muhdee  Ehan  a.  Husan  Ruza 
Ehan  Bahadoor.  Adoption,  113;  Allow- 
ance, 3;  Evidence,  121. 

Mohan  a.  Hall.    Practice,  32,  33. 

Mohanund  Chuturjeea  v.  Govindnath  Ray. 
Mortgage,  74. 

Moher  Sing  a.  Bhunjun  Sing.    Lease,  44. 

Moheschunder  Dutt  a.  Aushutos  Bav.  An- 
cestral Estate,  18 ;  Executors  and  Admi- 
nistrators, 74.  92  ;  Manager,  6 ;  Mort- 
gage, 26  o. 

Mohon  Loll  Tagore  v.Noroojee  Cahoojee. 
Contract,  7,  8,  9. 

Mohummud  Ali  Ehan  v.  Ashrufoonisa  Be- 
gum.   Pre-emption,  21,  22,  23,  24. 

Mohummud  Hossein  v.  MuUik  Najeeb  Hos- 
sein.    Jurisdiction,  269. 

Mohun  a.  Eublee,  Mt.  Criminal  Law, 
419. 

Mohun  Beebee  a.  Oojudhea  Beebee.    Gift, 

78 ;  Husband  and  Wife,  39. 
Mohun  Chunder  Battooijeah  a.  Akbur  Ali. 

Criminal  Law,  330: 
Mohun  Geer  Mohunt  v.  Radhamohun  Ghu- 

tuk.    Land  Tenures,  28. 
Mohun  Holdar  v,  Fenwick.    Sequestration, 

18. 
Mohun  Lai  Ehan  v.  Ranee  Siroomunnee. 
Gift,  8 ;  Hindu  Widow,  14. 


Mohun  Lall  v.  Lutchminya,  Mt  Criminal 
Law.  524. 

Mohun  Lall  a.  Meer  Mahomed  Ally  Cawn. 
Criminal  Law,  5. 

Mohun  Lall  Bussey  a.  Doe  dem.Sree^Oodoy 
Cower.    Ejectment,  12. 

Mohun  Loanda  a.  Rasoo,  Mt  Criminal 
Law,  49. 

Mohun  Persad  Takoor  v.  Loll  Beharry.  Li- 
mitation, 12. 
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Mohunt  Debraj  Doss  a,  Mohunt  Rama  Nooj 
Doss.    Inheritance,  196. 

Mohunt  Humeraii^  Doss  a.  Chuttoorbhoj 
Ramanooj  Doss.    Surety,  2. 

Mohunt  OArao  Bhartee  v.  Himmut  Sing. 
Mortgage,  81. 

Mohunt  Rama  Nooj  Doss  v.  Mohont  Debraj 
Doss.    Inheritance,  196. 

Mohunt  Rampershaud  a.  Mukhun,  Mt  Evi- 
dence, 126;  Interest,  15.  24,  25. 

Mohunt  Runjeet  Geer  v.  Eunhya  Lai.  In- 
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Mohunt  Sheo  Suhye  Doss  v,  Mohunt  Sookh 
Deo  Doss.    Contract,  24 ;  Gift,  41. 

Mohunt  Sookh  Deo  Doss  a,  Mohunt  Sheo 
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Momin  a.  Government     Criminal  Law,  66. 
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rassy.    Practice,  40. 

Monisse  a.  The  Eing.  Affidavit,  3 ;  Ha- 
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Mootechund.    Appeal,  113. 

Mooftee  Muslehoodeem  v.  Sheik  Eheiroo- 
deen.    Contract,  15. 

Mooftee  Ubd-ollah  a.  Baboo  Motee  Chund. 
Usury,  17. 

Moohummud  Ali  a.  Moohummud  Sadik. 
Executors  and  Administrators,  107 ;  Re- 
ligious Endowment,  18. 37, 38, 39 ;  Taw- 
liyat,  1 ;  Will,  55. 

Moohummud  Ali  Ehan  v.  Moohummud  Ash- 
ruf  Ehan.    Inheritance,  297. 

Moohummud  Ameenoodeen  v,  Moohummud 
Eubeeroodeen.  Executors  and  Adminis- 
trators, 109;  WiU,47. 

Moohummud  Ashruf  Ehan  a.  Moohummud 
Ali  Ehan.    Inheritance,  297. 

Moohummud  Bhaee  Ubdoolla  Bhaeea.  Jug- 
jeevundas  Gokooldas.    Practice,  303. 

Moohummud  Eesau  Ehan  a.  Moohummud 
Yar  Ehan.    Husband  and  Wife,  63. 

Moohummud  Ewuz  a.  Government  Cri- 
minal Law,  469. 

Moohummud  Hoosein  v.  Gunput  Singh. 
Limitation,  35. 

Moohummud  Hussun  Ehan  a.  Hyatun,  Mt. 
Farzi,  1  a ;  Grant  2. 

Moohummud  Ismael  v.  Tato  Rughonath 
Bhave.    Regulation,  17. 
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Hoohummud  Ismail  Jemadar  v.  Rajah  Ba- 
luDgee  Surrun.  Assessment,  16 ;  Jagir- 
dar,  1. 

Moohummud  Jaun  Chowdhry  v.  Bamruttun 
Das.    Interest,  34. 
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Eesau  Khan.    Husband  and  Wife,  63. 
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minal Law,  487. 

Mookteh,  Mt.  a.  Goyernment.  Criminal 
Law,  463.  499. 

Moola  Kutboodeen  Hussain  a.Muncharam- 
bhaee  Jugjeewundas.  Cast,  17 ;  Sure^,  7. 

Moolavie  Saheb  a.  Sooboo  Row.  False 
Imprisonment,  I  ;  Master  and  Servant,  2. 

Moolchund  Govurdhun  a.  Damodhur  Bin- 
drabin.    Bond,  27. 

Mooljee  Kameshwur  v.  Bhugwandaa  Wul- 
lubhdas.     Bond,  31  ;  Usury,  20. 

Mooljee  Madowdass  a,  Nathoobhoy  Ramdass. 
Appeal,  23 ;  Charter,  3. 

Mooljee  Purseram  v,  Nagur  Ramjee 
Priest,  1. 

Moolla  Abdool  Futteh  a,  Fatima  Beebee. 
Religious  Endowment,  32,  33. 
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Poorshotum.    Fraud,  1. 

Moolvee  Gholam  Yuhia  a.  Salt  Agent  of 
Twenty-four  Fergunnahs.    Surety,  20. 
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73. 
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Law,      337. 

Moonowur  a.  Bhowanny  Pershad.  Criminal 
Law,  75.  361. 

Moonshee  Ali,  in  the  goods  of.  Executors 
and  Administrators,  32. 

Moonshee  Boo  Ally  a.  Akeeuah  Bannoo.  Ju- 
risdiction, 43.  134.  189. 

Moonshee  Fuzzubul  Kurreem  a.  Mirzahee 
Begum.    Evidence,  61,  62. 

Moonshee  Hassan  Ali,  case  of.    Gift,  73. 

Moonshee  Hossein  Ali,  in  the  goods  of; 
Executors  and  Administrators,  64 ;  Juris- 
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Mt    Jurisdiction,  71.  152, 153.  188. 
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Sequestration,  28. 
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Hanum.    Execution,  13. 

Moor  a.  Collychund  Dutt  Hindu  Widow, 
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and  Principal,  25. 

Moore  a.  Chapman.    Usury,  5. 

Moore  a.  Crawford.    Practice,  84. 
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Moosun  GKrala  a,  Wuzeer.  Criminal  Law, 
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Mootea  a.  Government  Criminal  Lav, 
153. 

Mootee  Ram  a.  NowelL  Agent  and  Prin- 
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Mootee  Tapeedas  o.  Kuhandas.    Cast  17. 

Mootherakal  Kowilagom  Rama  Warma  Ra- 
jah a.  Malosherry  Kowilagom  Rama  Wur- 
ma  Rajah  Inheritance,  217 ;  Malikaoeh, 
3 ;  Sovereignty,  2 ;  Will,  44. 

Mootiah  v.  Nineapah.  Grant  1 ;  Partition, 
43,  44.  69 ;    Trust  and  Trustee,  1. 

Mootiah  a.  Park.    Bond,  3. 

Moottoo  Sadaseva  Moodly  o.  Appoo  PiUay. 
Criminal  Law,  314;  Jurisdiction, 
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Morell  V.  Cockerell.  Agent  and  Principal,  4. 

Morgan  a.  Alexander.    Costs,  21. 

Morgan  a.  Bebb.    Appeal,  31 ;  Costs,  33L 

Morgan  v.  Kerr.    Jurisdiction,  48. 

Morgan  v.  Leech.  Appeal,  4 ;  Attorney,  21 ; 
Jurisdiction,  44  ;  I^actice,  6. 

Morgan  a.  Schneider.  Amendment  23  a ; 
Ancestral  Estate,  4 ;  Assumpsit  5 ;  Plead- 
ing, 16. 

Morris  a.  Chandler.    Bankrupt  5. 

Morris  v.  Collis.    Partner,  1 1. 

Morris  a.  Johnston.  Bankrupt  4 ;  Statute,  5. 

Morris  v.  Nicol.    New  Trial,  2. 

Morton  v.  Mehdy  Ally  Khan.  Affidavit  8 ; 
Jurisdiction,  33. 

Moses  Cachecarraky  a.  Marca  Zora.  Exe- 
cution, 4,  5. 

Moses  Khachik  Arakel  a.  Motee  Baboo.  In- 
terest 21 ;  Lease,  43. 

Motee  Baboo  v.  Moses  Khachik  ArakeL  In- 
terest 21  ;  Lease,  43. 

Motee  Lai  v,  Mitterjeet  Singh.  Ancestral 
Estate,  35. 

Motee  Lai  Opudhiya  v.  Juggumath  Gurg. 
Evidence,  79  a. 

Motee,  Mt  v.  Seetul  RaL  Criminal  Law, 
205.  395. 

Motee  Nuthoo  a.  Daee.  Adoption,  16,  17. 
102 ;  Inheritance,  238  a ;  Maintenance, 
34. 

Motee  Soondree  a,  Rai  Pran  Kishen  Mitter. 
Jurisdiction,  271. 

Moteechund  o.  Khooshal  Dolaa.  Hindu 
Widow,  36. 

Motee-chund  Manik-jee  a.  Petamber  Manik* 
jee.    Jurisdiction,  4. 
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Moteftram  v.  Gungaram.  Criminal  Law, 
206. 

Mothoormohun  Mozendar  a.  Hurrosoonder 
Dutt.    Practice,  158. 

Mougach  a.  Fairlie.    Jurisdiction,  20. 

Moulovee  Syud  Ashruf  Ali  v.  Mirza  Qasim. 
Sale,  5. 
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minal Law,  311. 
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237.  450.  505. 
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Defamation,  4. 
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Muctula  Vasseredy  Vencatadry  Naidoo  a. 
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Tenures,  43;  Settlement,  18. 
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Law,  84. 186. 
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,  Muddenmohun  Sein  v.  Reid.     Warrant  of 
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Muddermohun  Roy  a.  Rohman  Khan.  Prac- 
tice, 35. 

Muddoo  Purra  a.  Ticca  Doss.  Criminal 
Law,  607. 

Muddoosoodeen  Ghose  v.  Gibson.  Jurisdic- 
tion, 28. 122. 

Muddoosooden  Sandell  a.  Chandermoney 
Dabee.    Sequestration,  27. 

Muddoosooden  Sandell  a.  Collypersaud  San- 
dell.   Bail,  13. 

Muddoosoodun  Chunder  a.  Joynarain  Mitter. 
Practice,  175, 176. 

Muddoasoodun  Sandial  v,  Pran  Kishen  Mit- 
ter.   Contract,  21. 

Muddoosoodun  Sandiel  a.  Dinnomoney  Da- 
bee.    Deed,  17. 

Muddoosoodun  Sandiel  v.  Rossmoney  Dos- 
see.    Practice,  190. 

Muddosooden  Sundel  v. .    Jurisdiction, 

169. 

Muddosoodun  Bonnerjee  a,  Ramrutton  Chat- 
teriee.    Bail,  17  ;  Costs,  25. 

Muddun  Mohun  Bhuttacharya  a.  Ramdoolal 
Misser.    Land  Tenures,  10 ;  Sale,  27. 

Muddun  Mohun  Mujmoodar,  Petitioner. 
Jurisdiction,  251  a. 

Muddun  Patur  a.  Government  Criminal 
Law,  356. 

Mudhoosoodan  Soondul  a.  Hurischunder 
Chutteijee.    Sale,  21. 

Mudoa  Konwur,  Petitioner.  Mortgage, 
86  a. 

Mudoosoodun  Coopooreah  a.  Ranee  Bussunt 
Coomaree.    Amendment,  12. 

Mudoosoodun  Mitter  v.  Bulram  SilL  Bail, 
10. 

Mudree  Khan  a.  Ubdoo  Ruhman.  Inheri- 
tance, 317,  318. 


Mughlo,  Mt  a.  Gholam  Russool.  Limita- 
tion, 47. 

Mughnee,  Mt  v.  Ohariya.  Criminal  Law, 
123. 

Mugneeram  v.  Gokul  Das.  Bills  of  Ex- 
change, 17. 

Muha  Lukmee  v.  The  Grandsons  of  Kripa- 
shookul.  Attachment,  15,  31 ;  Gift,  33; 
Inheritance,  16.  80. 

Moha  Lukshumee  a.  Govinddas  Dhoolub- 
dhas.  Inheritance,  90.  98.  140 ;  Mainte- 
nance, 22.    * 

Muha  Narain  Singh  a.  The  Collector  of  Be- 
nares, 18. 

Muhammad  Alum  ft.  Muhammad  Easim. 
Religious^ndowment,  42. 

Muhammad  Easim  v.  Muhammad  Alum. 
Religious  Endowment,  42. 

Muhammad  Muthir  Khan  v.  Sayud  Abdul 
Hakim.    Mortgage,  32. 

Muhammad  Sabir  a.  Sheikh  Ehawaj.  Slave- 
ry, 5. 

Muhammad  Takub  o.Wajid-un-Nissa.  Deed, 
12,  13;  Jurisdiction,  262. 

Muhammud  Hussein,  Petitioner.  Evidence, 
114  c. 

Muhammud  Muthir  Ehan  v.  Sayud  Abdul 
Hakim.    Deed,  8 ;  Pledge,  1. 

Muharaja  Tezchund  a.  Rajs^  Grieschund. 
River,  1. 

Muharaja  Pitumber  Singh  a.  Gh)paul  Lai. 
Mortgage,  97. 

Muhee  a.  Government  Criminal  Law, 
336. 

Muhronnisa  Ehanum  v.  Budamoon,  Mt 
Interest,  6  ;  Mortgage,  121. 127. 

Mujjoo,  Mt  a.  Meer  Moobruk  Alee.  Limi- 
tation, 44 

Mukarim  a.  Orr.    Criminal  Law,  611. 

Mukhun,  Mt  v.  Mohunt  Rampershaud.  Evi- 
dence, 126  ;  Interest,  15.  24,  25. 

Mukhun  Lai  v.  Wuzeer  Ali.  Inheritance, 
296 ;  Mortgage,  34.  93 ;  Pre-emption, 
17. 

Mukhun  Lai  a.  Wuzeer  Ali.  Inheritance, 
296 ;  Mortgage,  34. 

Mukhroo  v.  Judoo.    Criminal  Law,  516. 

Mukia  Ehatoon  a.  Bahmunjee  Munchuijee. 
Jurisdiction,  248. 

Mukia  Ehatoon  a.  Jacob  Johannes.  Bills  of 
Exchange,  8 ;  Limitation,  93. 

Mukia  Ehatoon  v,  Gregory  Johannes.  Bills 
of  Exchange,  9  ;  Evidence,  127. 

Mulik  Rutun  Bhaee  v.  Eesa  Bhaee.  Costs, 
51 ;  Razi  Nameh,  2  a. 

Mullar  Row  Bajee  a.  Luximon  Row  Sadasew. 
Partition,  53. 

MuUer  a.  Mirza  Raja  Narain  Guzzyputty. 
Practice,  100. 

Mullick  a.  Clark.    Native  Women,  12. 

Mullick  a.  Eissoree  Dossee.  Agent  and 
Principal,  7. 

Mullick  V.  Mullick.  Costs,  4  ;  Executors 
and  Administrators,  72. 

Mullick  Ahmud  Ehan  v,  Pudum  Singh. 
Surety,  27. 

Mullik  Najeeb  Hossein  a.  Mohummud  Hos- 
sein.    Jurisdiction,  269. 
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Malranze  Lutchmiah  a,  Mulrauze  Vencata . 
Vurdiah.    Will,  31,  31  a.  37. 

Mulrauze  Vencata  Vurdiah  v.  Mulrauze 
Lutchmiah.    Will,  31,  31  a.  37. 

Mulraz  Lachmia  v.  Chalekamy  Vencata 
Bama  Jagganadba  Row.  Will,  3.  32. 
446. 

Muna  a.  Munsaram  Rajpoot.  Criminal 
Law,  127.  359. 

Munashunkur  Khooshal  v.  Oottum,  Mt  Hus- 
band and  Wife,  15. 

Muncha,  Mt  v.  Brijbookun.  Hindu  Widow, 
7 ;  Inheritance,  6  ;  Will,  42.    ' 

Muncharam  a.  Anundram  Balchund.  Li- 
mitation, 94, 98.       • 

Muncharam  v.  Umba  Pragjee.  ^  Priest,  1. 

Muncharambhaee  Jugjeewundas  o.  Moola 
Eutboodeen  Hussain.  Bond,  16,  17; 
Surety,  7. 

Munchhuijee  Jamaspjee  v.  Ulee  Khan  Nu- 
thoo  Bhaee.    Mortgage,  67. 

Munee  Chowdrain  a.  Neelkaunt  Rai.  In- 
heritance, 83. 97. 

Munee  Ram  a.  Government  Criminal 
Law,  122. 

Muneeshunkur  Ichhashunkur  a.  Eumla  Bu* 
hoo.  Husband  and  Wife,  9,  10  ;  Mainte- 
nance, 21. 

Muneri  Khan  a.  Uodan  Singh.  Jurisdiction, 
274;  Partner,  4;  Pre-emption,  13. 

Mungaleeaa.  Grovernment  Criminal  Law, 
130.  218. 

Munghraw  a.  Poorun.     Criminal  Law,  81. 

Mungoo  Eahar.  Criminal  Law,  170.  239. 
480. 504. 

Mungooah  a.  Goyernment.  Criminal  Law, 
241. 

Mungp:«e,  Mt  v.  Dookna.  Criminal  Law, 
401. 

Mungul  Rai  a.  Government  Criminal 
Law,  546. 

Munna,  Mt  a.  Ehutela.  Criminal  Law, 
87. 

Munnee,  Mt.  v.  Ruhmut  Ullah.  Criminal 
Law,  428. 

Munnee  Raur  a.  Eissenchunder  Chund. 
Deed,  16. 

Munneeooddeen  Darogah  v.  Hurree  Pershad 
Mundul.    Damages,  11. 

Munni  Ram  Awasty  v.  Sheo  Churn  Awasty. 
Costs,  16  a. 

Munnooa  v,  SheoghoolauL  Criminal  Law, 
522. 

Munoher  Das  a.  Gholam  Ahmud  Ehan.  In- 
terest, 26. 

Munoher  Lai  v.  Ramnarain  Ghose.  Action, 
29,  30  ;  Debt,  7. 

Munohurdas  Boolakheedas  v.  Lukmeedas 
Tooljaram.    Husband  and  Wife,  26,  27. 

Munoruthee  Eonwur,  Mt.  v.  Raj  Bunsee 
Eonwur.    Inheritance,  87. 

Munroop  Rai  v.  Ramjee  Bunoja.  Attach- 
ment, 20  ;  Land  Tenures,  37,  38 ;  Lease, 
24. 

Munsa  Ram  v.  Dhan  Sing.    Sale,  16. 

Munsa  Ram  v.  Jowahir  Pande.    Appeal,  95. 

Munsab  All  a.  Huri  Eishen  Sing.  Sale, 
55. 


Munsaram  Rajpoot  v.  Muna.  Criminal 
Law,  127,  359. 

Munshi  Muhammad  Amir  v.  Raj  EishnBos. 
Land  Tenures,  32. 

Munsurnath  Chowdhry  v.  Bbowany  Churn. 
Action,  13 ;  Settlement,  10. 

Muradkhan  v.  Brown.    Ramosi  Naik,  1. 

Murdun  Singh  v.  Ehyrat  Ali.  LimitatioQ, 
34. 

Murdun  Singh  o.*Nujeeb  Ali.  Limitation, 
35  a. 

Murdun  Singh  v.  Rughoonath  Fatfaick.  Col- 
lector, 5 ;  Settlement,  7. 

Muriyun,  Mt  a.  Eureem  Jeewun.  Hiu- 
band  and  Wife,  36,  37. 

Murray,  in  the  goods  of.  Executors  and 
Administrators,  8,  9.  29;  Jurisdictioo, 
206. 

Murray  v.  Longford.  Criminal  Law,  39; 
Jurisdiction,  217,  218  ;  Practice,  93. 
203. 

Musan  Dhami  a.  Jai  Ram  DhamL  Adop- 
tion, 8. 

Musleah  a.  Musleah.    Practice,  21  &,  22. 

Musnud  Ali  v.  Efaooraheed  Banoa  Eti- 
dence,  1 1 ;  Gift,  65 ;  InheritazKe, 
268. 

Mutah  Deen  v.  Runjeet  Sing.  Practiee,  88, 
89.  106. 

Muteeool  Rahman  a.  Government  Crimi- 
nal Law,  493. 

Muthoor  Ghose  a.  Nuffee  Mundul.  Crimi- 
nal Law,  183. 

Muthoor  Nath  Ghose  a.  Deyanath  B07. 
Inheritance,  184. 

Muthoomath  Mullick  v.  Marshall  Collyer. 
Damages,  14. 

Muthooranauth  Mullick  v.  HmromoDey 
Dossee.     Practice,  192. 

Muttee  Chund  a.  Mahadan  Dutt  Limiti- 
tion,  14. 

Muttoormohun  Sein  a,  Reid.    Costs,  30. 

Muttoosoondery  Dossee  a.  Prawnkissen  Hit- 
ter.    Partition,  38;  Practice,  17& 

Mutty  Chund  v.  Janokey  Doss.  Fractioe, 
85. 

Mutty  Loll  Seal  v.  Ramdhone  Bonseijee. 
Practice,  123.  143. 

Muttyloll  Seal  v.  Hanky.    Practice,  174. 

Muttysoondery  Dossee  a.  Prawnkissen  Hit- 
ter.    Costs,  26. 

Muyaram  Rajaram  v.  Govind  RuttoDJee. 
Husband  and  Wife,  22. 

Muzuffer  Ali  Ehan  v.  Fakeer  Chana.  Ar^ 
bitration,  14. 

Mya  Gir  a.  Dhun  Sing  Gir.  Inheritance, 
233. 

N 
Nabob  Roostoomjah  Bahander  v.  Aga  lis- 

hummud  Ebrahim.    Bond,  25. 
Nadir  Beebee  a.  Ranee   Bukhsh  Bebee. 

Husband    and   Wife,    58 ;    Inheritance, 

292. 
Naeema  Beebee   a,   Sadhoo  Lall.    Mortr 

gage,  8. 
Nagamully  Venkiafa  a.  Soobbiah.    Action, 

26. 
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Nagar  Are  Begum  a.  Mahummad  All  Khan. 
Appeal,  82. 

Nagapah  Chitty  v.  Rachummah.  Jurisdic- 
tion, 57. 

Nagapen  a.  The  King.  Bastard,  1 ;  Ha- 
beas Corpus,  5. 

Nagur  Ramjee  a.  Mooljee  Purseram. 
Priest,  1. 

Nagur  Trikum  v.  Bhaeechund  Nuthoo.  In- 
terest, 50. 

Nainsook  Soobaram  a.  Senilal  Oodakishun. 
Bailment,  4. 

Nakched  Rai  a,  Omed  Ray.   Pre-emption,  4. 

Nalkishwar  Das  a.  Khwaja  Nicus  Marcar 
Pogose.    Kistbandi,  1. 

Namboory  Setapaty  v,  Kanoo-Colanoo  Pullia. 
Jurisdiction,  242/;  Practice,  233  c. 

Nana  Bhaee  Goolalchund  a.  Dhurmchund 
Abeela.    Cast,  16. 

Nana  Bhaee  Munchuijee  a.  Dada  Bhaee 
Roostumjee.    Mortgage,  110,  111.  130. 

Nand  Kumar  Ray  v.  Rani  Hari  Priya. 
Court  of  Wards,  3 ;  Jurisdiction,  277. 

Nandakumar  Mujmoadar  a.  Bhairabchandra 
Mujmoadar.    Practice,  299/. 

Nandee  a.  Government  Criminal  Law, 
590. 

Nanderah  Begum  o.  Babauder  Beg.  Evi- 
dence, 39. 

Nanny  Wynne,  in  the  matter  of.  Charter,  1. 

Narain  a.  Government  Criminal  Law, 
133. 

Narain  Das  v.  Bindrabin  Das.  Custom  and 
Prescription,  3;  Religious  Endowment, 
16. 

Narain  Dutt  a.  Deonarain  Gtoala.  Criminal 
Law,  600. 

Narain  Rowut  a.  Jogye  Behra.  Criminal 
Law,  410. 

Narain  Sing  v.  Johnson.    Jurisdiction,  105. 

Narainee  Dibeh  v.  Hirkishor  RaL  Liheri- 
tance,  59.  136. 

Naraini  Dibeh  a.  Sumboochunder  Chowdry. 
Practice,  8  a,  8  ft. 

Narasimmah  Chitty  v.  WheaUey.  Evi- 
dence, 108  ;  Interest,  23.  29. 

Narayni  Dibeh  a,  Shamchunder.  Adoption, 
13 ;  Inheritance,  25,  26. 

Narayni  Dibeh  a.  Veerader.    Adoption,  1. 

Nareyun  Bhaee  Khooshal  Bhaee  v.  Boolak- 
bee  Lukmeechund.     Panchayit,  1. 

Narayundas  Laldas  v.  Loolajeeshunkur  Dhoo- 
lubhram.    Mortgage,  131. 

Narayundas  Ruseekdas  a.  Umrootram  By- 
ngee.    Bond,  28 ;  Hindu  Widow,  39. 

Narayundas  Sooijee  v.  Patel  Kaleedas  Wa- 
sundas.    Dues  and  Duties,  3. 

Naro  Juggunath  Gudhre  v-  Madhow  Rao 
Huebut  Rao.    Khoti,  3. 

Naro  Junardhun  Patunkur  a.  Keshow  Rao 
Diwakur.    Debtor,  2. 

Naroo  Keshoo  Goreh  a.  Dewakur  Josee. 
Mortgage,  25 ;  Undivided,  Hindu  Pa- 
mily,  2. 

Naroo  Ragonath  a.  Bhasker  Buchajee. 
Adoption,  70,  71. 

Naroo  Trimbuk  Joovekur  a.  Apajee  Nara- 
yun  Tere  Dessaee.    Inheritance,  235. 

Vol.  I. 


Naroepa  Naik  v.  Clark.     Bills  of  Exchange, 

16. 
Narrain  Pill  ay  v.  Executors  of  Chittra  Pil- 

lay.     Evidence,  71. 
Narrain  Pillay  a.  Chittra  Pillay.    Execu- 
tors and  Administrators,  105. 
Narrain   Pillay    a.    Yeerapermall    Pillay. 

Adoption,   1.  22.  37,  38,  39. 62, 63.  68,  69. 

86,  87,  88,  89;  Inheritance,  28. 
Narroo  Gunnesh   v.  Govindrao  Bhiccajee. 

Criminal  Law,  172. 
Narroo  Padya  •cl  Pandoorung  Padya.     For- 
cible Dispossession,  7  ;  Cbant,  4 ;  Inaam- 

dar,  1. 
Narroo  Ragoonath  «.  Bhasker  Buchajee. 

Adoption,  110. 
Narsimha  0))pa  Rao  a.  Rajah  Ramchendra 

Oppa  Rao.    Undivided  Hindu  Family,  I. 
Narsimmarauze  v.Caroomboo  Moodely.  Evi- 
dence, 120 ;  Limitation,  85. 
Narsummall  v.  Lutchmana  Naic.     Native 

Women,  3,  4,  5. 
Nathoobhoy  Ramdass  v.  Mooljee  Madowdass. 

Appeal,  23  ;  Charter,  3. 
Nawat)  Dilawur  Jung  a.  Imaum  Buksh  Khan. 

Limitation,  57 ;  Mesne  Profits,  1. 
Nawab  Moohummud  Keramut  OoUah  Khan 

V.  Desraj.    Settlement,  2. 
Nawab  Roostoom  Jah  v.  Meerza  Abd-ool- 

Wahab.    Bond,  23. 
Nawab  Sufdur  Jung  Bukshee  a.  Hukeem 

Gholam  Mooheeood  Deen.  Wazifahdar,  1. 
Nawab  Syed  Mahomed  Ali  Khan  v,  Niga- 

rara  Begum.    Practice,  291. 
Nawaub  Syed  Mohsin  AUee  Khan  a.  Nooru- 

nissa  Begum.     Evidence,  21  ;   Husband 

and  Wife,  78,  79. 
Nawee  Buhoo  v.  Peshtunjee  Loola  Bhaee. 

Adoption,  115,  116,  117;  Funeral  Rites, 

12,13;  Will,  71. 
Nayatelle  Eoron  Kooty  a.  Chowakara  Mac- 

kachy.    Mortgage,  71. 
Nazraneh  Khooshal  Motee  v.  Vcneedas  Seth. 

Cast,  16  c. 
Neamut  OoUah  a.  Government    Criminal 

Law,  106.  486. 
Needhee  Mullick  a.  Jyekishen  Mehtee.  Cri- 
minal Law,  85,  594. 
Neek  Singh  v,  Anoopun  Das.     Guaidian, 

15. 
Neel  Kauut  v.  Mt  Nunhya.    Criminal  Law, 

224. 
Neel  Kaunt  Ghose  v,  Sassee  Munjiee  Dassee. 

Appeal,  66. 
Neel  Komul    Paul  Chowdry  a.  Radanath 

Chatooijea.    Evidence,  158. 
Neel  Munee  Dos  v,  Gour  Dos.    Criminal 

Law,  271.  385. 
Neeladry  Row  v.  Yencataputty  Rauze.    Za- 

mindar,  7. 
Neelkaunt  Rai  v.  Munee  Chowdrain.    Inhe- 
ritance, 83.  97. 
Neelmunee  Pal  Chowdree  v.  Rajah  Burda- 

kaunt  Roy.    Limitation,  46. 
Neeloo  Aduk  v.  Goor  Cowrah.     Criminal 

Law,  52.  157. 
Neenoaee  a.  Keshob  Chung.    Criminal  Law, 

335. 
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Neemoo  Dossee  a.  Doe  dem.  Jug^omohun 
Roy.    Ancestral  Estate,  10. 

Neermulee  Beebee  Chowdrain  v,  Assudo- 
nissa  Beebee.    Gift,  59. 

Nejuf  All  a.  Government.  Criminal  Law, 
230. 

Nemo  MuUick  v,  Lushington.  Jurisdiction, 
127. 

Nemycburn  Baboo  v.  Pertaub  Sing.  Prac- 
tice, 156. 

Nemycburn  MuUick  v.  Mackintosh.  Se- 
questration, 1,  2.  • 

Nenummal  v,  Annore  lyah  Moodely.  Prac- 
tice, 117. 

Neranjun  Sing  v.  Bissignber  Mullick.  Prac- 
tice, 53. 

Netra  a.  Gtovemment  Crimiiftl  Law,  144. 
184. 

Newazee  Feraush  v.  Mt  Atlussee.     Gift, 

42.  64. 

Nbanee  v,  Hureeram  Dboolubh.    Cast,  9. 

Nbanee  Buhin,  Mt  v.  Umroot  Buhoo,  Mt 
Arbitration,  13. 

Nicol  a.  Morris.    New  Trial,  2. 

Nicholas  Demetrius  Elias  a,  Vaughan.  Ju- 
risdiction, 272  c. 

Nicholas  Paliologus  a.  Doe  dem.  O'Hanlon. 
Sequestration,  9,  10,  11. 

Nicholson  a.  Ramchund.    Evidence,  53. 

Nielmoney  Dass  a.  Doe  dem.  Radamoney 
Railr.    Hindu  Widow,  1. 

Nigarara  Begum  a.  Nawab  Syed  Mahomed 
All  Khan.    Practice,  291. 

Nihalchund  Bhaee  Shah  a.  Meer  Wuleeood- 
deen  Hoossain.    Deed,  20. 

Nihalchund  Bhaeeshah  a.  Sheochund  Shum- 
bhoodas.    Mortgage,  65. 

Nihalchund  Jaeechund  v.  Shookul  Umba- 
chunder.    Evidence,  105;  Partner,  6. 

Nil  Madhoo  Surma  Chowdree,  Petitioner. 
Jurisdiction,  242  a. 

Nilloba  a.  Eshwunt  Row  Thorah  Dinkur 
Row.    Jurisdiction,  250. 

Nilmadhob  Ghose  v.  Erishtochandra  Das. 
Stamp,  4. 

Nilmonev  Mittre  a.  Ranny  Lucky  Sursutty. 
Jurisdiction,  55. 

Nilmoney  MuUick  v.  Brijomohun  Seal.  Con- 
terapt»  7 ;  Mortgage,  50. 

Nilmony  Sein  v.  Rajkissore  Sein.  Jurisdic- 
tion, 91. 

Nimmo  a.  Dada  Bhaee  Ruttunjee.  Debtor, 
17,  18;  Interest,  42. 

Ninah  Maricanyer  v.  Videe  Chitty.  Plead- 
ing, 20. 

Nineapah  a,  Mootiah.    Grant,  1 ;  Partition, 

43,  44.  69  ;  Trust  and  Trustee,  1. 
Nineapah  a.  Peeramah  Syrang.    Evidence, 

24.29;  Limitation,  15. 

Nirmal  Pari  a.  Kanhai  Lai.    Mortgage,  76. 

Nittanund  Sein  a.  Ramlochund  Ghose.  Ju- 
risdiction, 18  ;  Scire  Facias,  4. 

Nittanund  Shaw  v,  East-India  Company. 
Practice,  39. 

Nityanand  Upadhyay  v,  Lokraman  Upadh- 
yaj.    Linutation,  71,  72 ;  Practice,  246. 

Nobm  Eishen  Huldar  v.  Bissumber  Seil. 
Jurisdiction,  236. 


Nobkisaore  Dut  a,  Eajchunder  Ch(ftrdry. 
Bail,  1. 

Nocoor  Bysack  v.  Gropalchand  Seat  BoDd,  5. 

Noor  Alum,  Mt  v.  Shekh  Buhadoor  Shekh 
Muhmood.    Action,  11  a :  Mortgage,  33. 

Noor  Beebee  v.  Rnheema,  Mt  Farikhkhatt, 
2 ;  Gift,  68. 

Noor  Buzsh  Chowdree  r.  Arif  Chowdree. 
Mt    Husband  and  Wife,  40. 

Noor  Jehan  Beg^ifin  v.  Prem  Sukh.  Native 
Women,  9. 

Noor  Rohoman  v.  Shaik  Ahmed  Ahmed. 
Infant,  7. 

Nooroonissa  a.  Eadir  Dad  Khan.  Hosbaod 
and  Wife,  40  a, 

Noonin,  Mt  a.  Chutter  Singh.  Inheri- 
tance, 300. 

Noorunissa  'Begnm  v.  Nawaub  Syed  Mobsin 
AUee  Khan.  Evidence,  21 ;  Husband  and 
Wife,  78,  79. 

Noorut  Pauree,  Mt  a.  Raja  Rughoonundun 
Sin^.    Evidence,  99. 

Noroojee  Cahoojee  a,  Mohon  LoU  Tagore. 
Contract,  7,  8,  9. 

North  a.  Williams.    Bastard,  3. 

Nountee  Mohapater  a.  Government  Cri- 
minal Law,  482. 

Nouruttun  Koonwur  a.  Arman  Paode.  Mort- 
gage, 98. 

Nowab  Rai  v,  Bugawuttee  Koowur.  Adop- 
tion, 57. 

Nowell  V.  Mootee  Ram.  Agent  and  Prin- 
cipal, 23. 

Nowrozjee  Khoorshedjee  r.  Dhuna  Baee 
Husband  and  Wife,  85. 

Nowrosjee  Munchuijee  a.  Kishundas  Holoo- 
chund.    Forcible  Dispossession,  5. 

Nowshirwanjee  Suhoorabjee  a.  Pooojeea 
Bhaee.    Will,  73. 

Nub  Koomar  Chowdry  v,  Jye  Deo  Nundee. 
Appeal,  65 ;  Undivided  Hindu  Family,  4. 

Nubbbchunder  Chatterjee  a.  Ranmanun 
Mookenee.    Scire  Facias,  8. 

Nubboo  Singh  a.  Bulbhudder.  Criminil 
Law,  497. 

Nubbocomar  Dutt  v.  Sadhoochum  Dntt  Ju- 
risdiction, 46. 

Nubkishen  Sein  v.  Eishen  Mohun  SeiD. 
Evidence,  163. 

Nubkishore  Bunhoojea  v.  Hyder  BoksL 
Action,  24,  25 ;  Practice,  277. 

Nubkissen  Bhose  a.  Bhyrobee  Dossee.  In- 
heritance, 8.  68.  132.  136. 

Nubkissen  Mitter  v.  Hurrischunder  Hitter. 
Inheritance,  232;  Partition,  4,  5 ;  Reli- 
gious Endowment,  13. 

Nubkissen  Sing  v.  Doyamoye  Dossee. 
Amendment,  11. 

Nubkissore  Seat  a.  Rammohun  HollicL 
Contempt,  9. 

Nubkomar  Chowdree  v.  Kummul  Kisben 
Shah.    Mortgage,  102. 

Nubkoomar  Rae  a.  Raja  Ealee  Sankor 
Ghose.    Sale,  62. 

Nuffee  Mundul  v.  Muthoor  Ghose.  Crimi- 
nal Law,  183. 

Nufiir  Mitr  v.  Ram  Koomar  Chottooijya. 
Inheritance,  130 ;  Native  WoEoien,  10. 


NUJ         [INDEX  OF  CASES.]  OMA 


707 


Nujeeb  Ali  a.  Murdun  Singh.    Limitation, 

35  a. 
Nujeeba  Beebee,  Mi  a.  Kishen  Dhun  Sir- 
car.    Limitation,  31. 
Nujeeboollah  a.  Zenutoollah  Cazee.    Dues 

and  Duties,  13. 
Numboory  Vencataputty  a.  Rajah  Soobana- 

dry  Apparow.    Evidence,  91. 
Nund  Koor  Beebee,  Mt^o.  Bheer  Klshore 

Mhytee.    Appeal,  104.  * 
Nunda  Sing  v,  Meer  Jafier  Shah.    Compo- 
sition for  Murder,  1. 
Nundanund  Sing  a.  Gorind  Chund.  Action, 

29  ;  Agent  and  Principal,  20. 
Nundee  a.  Gbvemment.  Criminal  Law,  73. 

276. 
Nundeeah  Begum  a.  Rex.    Criminal  Law, 

15. 
Nundkomar  Fotedar  v.  Robinson.     Juris- 
diction, 241. 
Nundkomar  Rai  v.  Rajindurnaraen.    Gift, 

22 ;  Hindu  Widow,  13 ;  Inheritance,  48. 
Nund  Koowur  v.  Tootee  Singh.  Inheritance, 

85  ;  Maintenance,  10. 
Nundkoonwur  Beebee,  Mt  v.  Ram  Lochun. 

Land  Tenures,  6. 
Nundlal  Bhagwandas  v.  Tapeedas.  Husband 

and  Wife,  1. 
Nundram  v.  Eashee  Pande.    Adoption,  42, 

43.  105 ;  Ancestral  Estate,  24 ;  Birt  Maha 

Brahmani,  1,  2,  3 ;  Dues  and  Duties,  8  ; 

Practice,  270. 
Nundram  Dyaram  v.  Dula  Bhaee  Exiparam. 

Limitation,  91. 
Nunduloll  Mitter  a.  Ramder  Mitter.     Da- 
mages, 1. 
Nunheh  a.  Peearay.  Criminal  Law,  156. 552. 
Nunhey  v,  Puchoreh  Sodah.    Criminal  Law, 

617. 
Nunhya,  Mt.  a.  Neel  Eaunt   Criminal  Law, 

224. 
Nunna  Meya  v.  Jammadass   Heerachund. 

Agent  and  Principal,  17. 
Nunnah  a.  Government.     Criminal  Law, 

286.  448. 
Nunnoo  Tirandaz  a.  Gk>verument     Crimi- 
nal Law,  296.  483. 
Nurayn  Sing  a.  The  Collector  of  Benares. 

Jurisdiction,  225. 
Nurbheram  a.  Tooljaram  Huijeevun.    Will, 

27. 
Nurbheram  Tooljaram  v.  Bhaeedass.  Priest. 

4. 
Nurotum  Peetamber  a.  Dunna  Endeijee. 

Attachment,  25. 
Nurotum  Sheolal  v.  Roostumjee  Nureeman- 

jee.    Bills  of  Exchange,  13. 
Nursing  Bhana  v,  Sunkurdas    Mukundas. 

Contract,  2. 
Nursingchund  Seat  v.  Eisnomohun    Seat 

Practice,  126. 
Nursoo  Eeishu  v.  Ragvendapa  Champgoom- 

kur.    Adoption,  81. 
Nosserwanjee  Pestonjce  a.  Pelly.    Dues  and 

Duties,  18. 
Nuthoo  a.  Poorna.     Criminal  Law,  390. 
Nuthoo  Bhaee  PranwuDub  v.  Laldass  Jug- 

dcesh.    Husband  and  Wife,  16. 


Nuthoo  Brahmin  v.  Eeshwa  Dome.  Crimi- 
nal Law,  364. 

Nuthoo  Eoober  a.  Huree  Bhaee  Nana.  Hus- 
band and  Wife,  13. 

Nuthoo  Soodaram  v.  Roopshunkur  Jaeeshun- 
kur.    Priest,  2. 

Nuwab  Dilawur  Jung  a.  Rajah  Easheenath 
Rai.    Appeal,  61,  62. 

Nuwab  Roostoom  Jah  v.  Meerza  Abd-ool- 
Wahab.    Bond,  22. 

Nuwab  Soulut  Jung  a.  Meerza  Moohummud 
Ali.    Bail,  ? ;  Evidence,  145 ;  Sale,  17. 

Nuwab  ZoMphacar  Dowlah  Jaun  a.  Allah 
Daud  Ehan.    Execution,  14, 15, 16. 

Nuzur-ood  Deen  m.  Sheik  Humeedood 
Deen.    Gift,  57.  72. 

Nyne  Eoer&  o.  Ramdial  Bhoonia.  Crimi- 
nal Law,  5S1.  620. 

O. 

Obeyram  a.  Goculchund.    Jurisdiction,  139. 

Obhay  Sing  a.  Rajah  Jenardhun  Ummur 
Sing  Mahendar.    Inheritance,  223. 

Obhoychurn  Dutt,  in  the  matter  of.  Main- 
tenance, 25. 

Obhoychurn  Mookeijee  a.  Gowree  Churn 
Mookeijee.    Will,  44  d, 

Obhye  Ram  Das  a.  Jadoo  Ram  Das.  Evi- 
dence, 84  a ;  Partition,  41. 

Oboychum  Doss  v,  Gunness  Doss.  Juris- 
diction, 86. 

Oboychum  Dutt  a.  Colvin.  Insolvent,  1 ; 
Lien,  3. 

Oboychum  Mookeijee  a.  Church.  Seques- 
tration, 14. 

Ochubanund  Gosaen  v.  Hurindnaraen  Bhoop. 
Surety,  26. 

Odey  Narain  Mundul  a.  Ram  Pershaud  Sir- 
kar.    Evidence,  144. 

Odhaneah,  Mt  a.  Jaekishen.  Criminal 
Law,  391. 

Oditchurn  Paul  a.  The  Eing  on  the  prose- 
cution of  Goluckchunder  Roy.  Criminal 
Law,  10. 

Oditchurn  Roy  a.  Prawnkissen  Dur.  Usury, 
14. 

Oditnaraen  Sing  v.  Casinath.    Action,  20  a. 

O'Donnell  and  Maclarey,  Case  of.  Criminal 
Law,  .38. 

O'Donnell  v,  Maharajah  Buddinauth.  In- 
fant, 4. 

0*Dowda  r.  Peearee  Lall  Mundul.  Execu- 
tors and  Administrators,  112. 

Odoyenarain  Mundul  a.  Gurnchum  Parama- 
nik.    Sale,  24. 

Ogilvy  a.  The  Queen.  Criminal  Law,  12, 14, 
33  ;  False  Imprisonment,  2  a. 

Ohariya  a,  Mughnee,  Mt  Criminal  Law 
123. 

Oma  Eaunt  Goh,  Petitioner.    Pleader,  1. 

Omachura  Bannerjee  v.  Goluckchunder  Roy. 

Contempt  3, 4. 

Omachum  Bonneriea  a.  Russik  Chunder 
Neogee.    Jurisdiction,  240. 

Omadhar  Bhatt  a.  Eceruth  Singh.  Prac- 
tice, 299  of. 

Omar  Ehan  r.  Aboo  Moohummud  Ehan. 
Land  Tenures,  9. 
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Omdab  Begum,  Mt  v.  Hosein  Begum,  Mt 
Husband  aod  Wife,  59. 

Omdutoon  Nisa  Begum  v.  Mirza  Asnd  Ali. 
Husband  and  Wife,  55.  80. 

Omed  Konwur,  Mt  a.  Sheo  Sebai  Sing.  In- 
heritance, 1 73. 

Omed  Ray  v.  Nakcbed  Ru.  Pre-emption,  4. 

Omeschunder  Pal  Chowdree  v.  Issur  Chun- 
der  Pal  Chowdree.    Limitation,  52. 

Omeshchunder  Roy  a.  Rajah  Qreesh  Chund 
Roy.    Annuity,  2. 

Omr  Sing,  heirs  of  a.  SamchuVnjSing,  heirs 
of.    Bailment,  2. 

Omrow  Singh  v.  Hem  Konwur,  Mt  Prac- 
tice, 268.  • 

Onapoonah  Dossee  a.  Kristo  (Jaunth  Saba. 
Jurisdiction,  47. 

Oodit  Agurdanee  a.  Suroopchund  Agnrda- 
nee.    Criminal  Law,  305.  527. 

Ooduy  Chund  Chatooiiea  v.  Palmer.  Ap- 
peal, 92 ;  Power  of  Attorney,  3 ;  Reg^a- 
tions,  3. 

Oodwunt  Rai  a.  Deodutt  Rai.  Land  Te- 
nures, 25. 

Oodwunt  Rawut  v,  Auluk  Rai.    Appeal,  99. 

Oojudhea  Beebee  v.  Mohun  Beebee.  Gift, 
78  ;  Husband  and  Wife,  39. 

Ooma  Baee  a.  The  Collector  of  Benares. 
Lease,  35. 

Oomachurn  Bunhoojea  v.  Lukhee  Narain. 
Surety,  28. 

Oomaid  v.  Khyrat  Ali.    Costs,  53  ;  Sale,  15. 

Oomakunt  I^horee  a.  Purmanund  Bhutta- 
charuj.    Adoption.  33. 

Ooman  Dutt  v.  kunhia  Singh.  Adoption,  50. 

Oopashoo  a.  Hurreenath.  Criminal  Law, 
185. 

Oottum  a.  Government  Criminal  Law,  614. 

Oottum,  Mt  a.  Munashunkur  Khooshal. 
Husband  and  Wife,  15. 

Oottumram  v.  Bhanee,  Mt  Guardian,  18  ; 
Hindu  Widow,  38. 

Oottumram  v.  Hurgovindas  Hurjeevundas. 
Hindu  Widow,  38 ;  Mortgage,  114. 

Oottumram  Dhoolubhram  v.  Dhunnee,  Mt 
Guardian,  17. 

Opindiu*naraen  a.  Putabnaraen.  Limitation, 
77  ;  Partition,  1  a. 

Orr  V.  Mukarim.    Criminal  Law,  611. 

Ostumchund  Doss  a.  Bindabund  Doss.  Mort- 
gage, 16. 

Oudan  Singh,  Petitioner.  Jurisdiction,  250  a. 

Oudan  Singh  v,  Kauth  Chund  Pande.  In- 
terest, 27. 

Ozeeroon  Nissa  Begum  a.  Mirza  Lateef  Ho- 
sain.    Deed,  28. 

P. 

Pachyandy  Naik  v.  Sungaralinga  Camy 
Naik.    Distress,  1. 

Paddolochun  Doss  a.  Doe  dem.  Aratoon  Gas- 
par.  Executors  and  Administrators,  89  ; 
Sale,  11. 

Padre  George  Manente,  Case  of.  Evidence, 
136. 

Padre  Stephanuse  Aratoon  v.  Sarkies  Jo- 
hannes. Costs,  34 ;  Executors  and  Ad- 
ministrators, 52  -,  Jurisdiction,  199. 


Page  a.  Atkinscm.    Costs,  22. 

Page  a.  De  Castro.    Appeal,  37,  .38.  49. 

Page  Eeble  a.  Atkinson.  Jurisdiction,  10 ; 
Pleading,  11. 

Paim  V.  Jeorakhun.  Criminal  Law,  226. 564. 

Paine  a.  Jivan  Sarang.    Surety,  18. 

Pakee  Govardanoodoo  a.  Rajah  Boydoppi 
Rungah  Rao.    Practice,  302. 

Palagherry  Vencatachelliah  a.  Teloonaooola 
Aroonachelly  dbetty.    Mortgage,  4 

Paliolog^s  a.  Doe.    Practice,  96. 

Palk  V.  Dobinson.    Practice,  90. 

Palmer  v.  Brightman.     Practice,  72. 

Palmer  a,  Edward  StretteU,  Esq.,  Advocate 
General  at  the  relation,  &c.  Advocate 
General,  1. 

Palmer  a.  Ooduy  Chund  Chatooijea.  Re- 
gulation, 3  ;  Appeal,  92  ;  Power  of  Attor- 
ney, 3. 

Palsgrave  v.  Worrall.    Evidence,  36. 

Panachund  Juvehur  a.  Yeej  Baee.  Will, 
36. 

Panachimd  Oottumchund  v.  Ghoolam  Ehao. 
Account,  12. 

Panchanan  Ray,  Petitioner.  Practice,  250  a. 

Panchee,  Mt  v.  Gocul  Naik.  Criminal  Lsw, 
348. 

Panchoo  a.  Government.  Criminal  Law,  58. 
533. 

Panchoo  Mistry  a.  Bindabun  MundeU. 
Amendment,  10. 

Panchoo  Rai  a.  Government  Criminal  Lsr, 
Law,  426. 

Pandasey,  in  the  goods  of.    Practice,  206. 

Pandoorang  BuUal  Pundit  v.  Balkrisbeo 
Hurbajee  Mahajun.    Mortgage,  82. 

Pandoorung  Padya  v.  Narroo  radya.  Foi^ 
cible  Dispossession,  7  ;  Grant,  4 ;  Inaam- 
dar,  1. 

Pandoorung  Succaram  v.  Balumbhut  Dues 
and  Duties,  19. 

Panee,  Mt  v.  Urjoon  BiswaL  Crimiiial 
Law,  97.  318. 

Panoo  a.  Teetoo  Ram  Huldar.  Forcible 
Dispossession,  8. 

Panoomurtee  Letchemputy  Shastrooloo  a. 
Vencata  Narsinha  Naidoo.  Custom  and 
Prescription,  4;  Dumbalah,  1. 

Parasnath  Chaudhuri  v.  Lala  Bihari  Lsl. 
Appeal,  76 ;  Mortgage,  78. 105. 

Parbutty  Dossee  a.  Sreemutty  Mauncoomar- 
ree  Dossee.    Practice,  160. 

Parbutty  Ghose  v.  Bholanauth  Mitter.  Mort- 
gage, 40.  57. 

Parbuttychum  Bose  a.  Gobind  Doss.  Exe- 
cutors and  Administrators,  99. 

Park  V.  Mootiah.    Bond,  3. 

Partab  Narayan  v.  Rattan  Mahtun.  Pre- 
emption, 3. 

Parvuttee  v.  Sooruj.    Mortgage,  10. 88. 

Patel  Ealeedas  Wusundas  a.  Narayondas 
Sooijee.    Dues  and  Duties,  3. 

Pattaulum  Custoory  Rungiab,  in  the  goods 
of.    Executors  and  Administrators,  97. 

Pattle,  in  the  matter  of.  Certiorari,  3  a,  4, 
5, 6 ;  Contempt,  8, 8  a ;  Criminal  Law,  32 ; 
Jurisdiction,  165a  ;  Magistrate,  1.  2, 3, 4. 

Pauliam  Arnachella  ChiUy  a.  Panliam  Nar- 
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rainsawamy  Chitty.  Executors  and  Ad- 
ministrators, 81. 

Pauliam  Narrainsawamy  Chitty  v.  Fauliam 
Amachella  Chitty.  Executors  and  Admi- 
nistrators, 81. 

Peacock,  in  the  goods  of.  Debt,  1 ;  Debtor, 
9 ;  Executors  and  Administrators,  3.  12. 
14. 

Pearee  Munee  Bustomee,  Mt.  v,  Mt  Lalmu- 
nee  Bustomee.    Criminal  Law,  109. 

Peddoo  Naicken  a.  Ramaswamy  lyen.  Mira- 
sadar,  4,  5. 

Pedro  de  Silva  v.  Clementi.    Interest,  13  a. 

Peearay  v.  Nunheh.  Criminal  Law,  156. 
552. 

Peearee  Lall  Mundul  a.  O'Dowda.  Execu- 
tors and  Administrators,  112. 

Peer  Ally  a.  The  Queen.  Arrest,  2,  3,  4  ; 
Criminal  Law,  45  6,  45  c. 

Peer  Ally  a.  Shaikh  Ameeruddeen.  Prac- 
tice, 134. 

Peeramah  Syrang  v.  Nineapah.  Evidence, 
24.  29;  Limitation,  15. 

Peerhuksh  a.  Matoo.    Criminal  Law,  249  a. 

Peerbuksh,  Mt.  v.  Choona.  Criminal  Law, 
273.  584. 

Peerkhan  a.  Ameer  All.  Criminal  Law,  412. 

Peermud  Wullud  Mahomud  a.  Baboo  Mu- 
rium.   Pre-emption,  20. 

Peetasee,  Mt.  v.  Ramzaun  Hyat  Criminal 
Law,  213. 

Peggy  a.  Rex.    Criminal  Law,  45  d. 

Pelly  V.  Nusserwanjee  Pestonjee.  Dues  and 
Duties,  18. 

Pennall  a.  Comarah.    Mortgage,  24. 

Pennington  v.  Golaubchund.     Pleading,  14. 

Peratt  Namboodry  v.  Pyoormulla  Avignat 
Nayr.    Avignat  Nayr,  1 ;  Defamation,  8. 

Pereira  a.  Sumboochurn  Bhose.  Amend- 
ment, 15. 

Peren  v.Richemont.    Power  of  Attorney,  2. 

Perkash  a.  Goyernment  Criminal  Law, 
449. 

Permodhe  Bukkal  v.  Churn  Kandoo.  Cri- 
minal Law,  155.  421. 

Perozeboye  v.  Ardaseer  Cursetjee.  Juris- 
diction, 209. 

Perreau  a.  Horssley.    Bond,  2. 

Pershad  Singh  v.  Ranee  Muheshree.  Inhe> 
ritance,  46.  200 ;  Maintenance,  39. 

Pertab  Singh  Dugar  v.  Anundram  Jani. 
Evidence,  80. 

Pertaub  Deb  v.  Surrup  Deb  Raikut.  Inhe- 
ritance, 205. 

Pertaub  Rai  a.  Bulraj  Rai.  Evidence,  87 ; 
Limitation,  60. 

Pertaub  Sing  a.  Nemychum  Baboo.  Prac- 
tice, 156. 

Perundavy  Ammal  a.  Ramasamy  Pundara- 
thar.    Land  Tenures,  47. 

Peshtunjee  Kala  Bhaee  a.  Maloo  Bhaee  Ku- 
reem  Bhaee.  Agent  and  Principal,  24; 
Public  Officer,  5. 

Peshtunjee  Loola  Bhaee  a.  Nawee  Bahoo. 
Adoption,  115;  Funeral  'Rites,  12,  13; 
Will,  71. 

Pestonjee  Framjee  v.  Dadabhoy  Merwanjee. 
Executors  and  Administrators,  79,  80. 


Pestunjee  Kala  Bhaee  a.  Deen  Shah.  Atish 
Bahram,  1. 

Petamber  Manikjee  v.  Moteechund  Manik- 
jee.    Jurisdiction,  4. 

Petamber  Nuratum  v.  Mukundas  Eoaber. 
Defamation,  4. 

Petrus  Nicus  Pogose,  Applicant.  Reg^a- 
tions,  9.     . 

Petrus  Nicus  Pogose,  and  the  Receiver  of 
the  Supreme  Court.    Evidence,  115. 

Petruse  David  v.  Suckrajet  Phahurry. 
Usury,  11.  • 

Petumber  IG^hose  v.  Ghureeb  Ollah.  Attach- 
ment, 19 ;  Mortgage,  108. 

Petumber  MuUicktf.  Doe  dem.  Bampton. 
Ejectment,  2;  Execution,  9;  Jurisdic- 
tion, 34,  ^5.  131 ;  Mortgage,  39 ;  Seques- 
tration, 8. 

Phanus  Johannes,  in  the  goods  of.  Execu- 
tors and  Administrators,  51 ;  Jurisdic- 
tion, 198. 

Phekoo,  Mt.  a,  Behari  Lai.    Mortgage,  120. 

Philips  a.  Trilochum  Chatterjee.   Lien,  10. 

Phillips  V,  Griffith  Jones.  Sequestration,  21. 

Phool,  Mt  a.  Goolab,  Mt  Inheritance,  4. 
89.  98.  149,  150 ;  Partition,  46  ;  Will,  38. 

Phool  Bas  Eoor,  Mt.  a.  Hussein  Ali  Khan. 
Mortgage,  92. 

Phool  Chund  a.  Bheeloo,  Mt  Maintenance, 
32. 

Phoolail  Singh  a.  Ruttoo  Singh.  Criminal 
Law,  215. 

Phoolchund  a.  Government  Criminal  Law, 
138. 

Phoolchund  Dhurmchund  a.  Juvehur  Ti- 
lukchund.  Action,  51  ;  Inheritance,  81. 
101. 

Phoolchund  Dhurmchund  a.  Roopchund  Ti- 
lukchund.  Defamation,  3;  Hindu  Wi- 
dow, 27. 

Phoolchund  Soorchund  v.  Umurchund  Jo- 
geedas.    Inheritance,  120. 

Phudalee  a.  Government  Criminal  Law, 
89. 

Phuldar  a.  Government.  Criminal  Law,  398 . 

Piddington  v.  Harding.    J  urisdiction,  273  a. 

Piddington,  Petitioner.    Practice,  268  a. 

Pierre  Aller  a.  Kala  Anund.  Criminal  Law, 
592. 

Pimmee  a. Government  Criminal  Law,  560. 

Pirbhoonarain  a.  Choteelal.  Mortgage,  123. 
128. 

Pirthee  Singh  v.  Bisumber  Sahee.  Mort- 
gage, 116. 

Pirthu  Chund  Rai  a.  Tohfa  Dibia.  An- 
nuity, 3. 

Pitamber  Ghose  a.  Jag  Mohan  Bose.  Hindu 
Widow,  34. 

Pitambur  Munohur  v.  Amichund  Jugjeevun. 
Cast,  16  a. 

Pittar  a.  Bucktar  Sing.     Pleading,  15. 

Pitumber  Bhurtacharij  v.  Ramjee  Bunojah. 
Attachment,  20 ;  Forcible  Dispossession, 
2 ;  Land  Tenures,  37,  38  ;  Lease,  24. 

Pogose  V,  Pogose.    Advocate-Greneral,  2. 

Pohoo  Kowa  a,  Gadle,  Mt  Criminal  Law, 
86. 

Pohup  V.  Runject    Criminal  Law,  146. 
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Pokhnarain  v.  Seesphool,  Mt.  Amendment, 
28  ;  Inheritance,  48.  50.  88.  145. 

Polfrey,  in  the  matter  of.    Attorney,  1 . 

Poole  a.  The  King.    Criminal  Law,  7. 

Pooneakhoty  Moodeliar  v.  The  King.  Cri- 
minal haw,  21  a.  22,  23,  24. 

Poonit  Boy  Rajpoot  v.  Roop  Sing  Roy.  Cri- 
minal Law,  599. 

Poonjeea  Bhaee  a.  Mihirwanjee  Ruttunjee. 
inheritance,  241 ;  Will,  72,  73. 

Poonjeea  Bhaee  o.  Nowshirwanjee  Suhoo- 
rabjee.    WiU,  73. 

Poonjeea  Bhaee  v.  PrankoonwiA*.  Native 
Women,  7. 

Poorna  v.  Nuthoo.    Criminal  Law,  390. 

Pooroosootun  Doss  a.  ConnylolL  Practice, 
193.  • 

Poorshootum  Sunkur  a.  Rugoonath  Jetha. 
Cast,  7. 

Poorshotum  Gopal  a,  Daee.  Evidence,  122 ; 
Inheritance,  243 ;  Maintenance,  11. 

Poorshotum  Hurgeevon  a.  Goolabchmid  Um- 
baram.    Mortgage,  68. 

Poorun  Bibi  a.  Mahadeo  Dutt.  Pre-emp- 
tion, 9. 

Poorun  V.  Budlooah.  Criminal  Law,  391. 
429. 

Poorun  V.  Cheeta.    Criminal  Law,  285. 

Poorun  V.  Munghraw.    Criminal  Law,  81. 

Poorun  Ram  v.  Gunnoo  Sing.    Bail,  3. 
,Poorunchund  Srimal  a.  Ranee  Jugdesree. 
Mortgage,  60. 

Poorye  Lode  a.  Cashee.  Criminal  Law,  507. 
531. 

Poosalah  Mooneasawmy  Naidoo  v.  Vasunta- 
pooram  Ramasawmy  Braminy.  Executors 
and  Administrators,  77. 

Pootee  Begum,  Mt.,  Applicant  Debtor  and 
Creditor,  7,  8. 

Porteous,  in  the  goods  of.  Executors  and 
Administrators,  18  ;  Practice,  207. 

Pott  a.  Manickchund  Mahajun.  Appeal, 
28. 

Pran  a.  Government     Criminal  Law,  126. 

Pran  Kamar  a.  Government  Criminal 
Law,  93. 

Pran  Kishen  Dutt  v.  The  Collector  of  the 
Twenty-four  Pergunnahs.  Confiscation, 
2 ;  Forfeiture,  1  ;  Regulations,  5. 

Pran  Kishen  Huldar  a.  Fukeerchund  Sein. 
Laud  Tenures,  31  a ;  Limitation,  45. 

Pran  Kishen  Mitter  a.  Muddoosoodun  San- 
dial.     Contract,  21. 

Pran  Krishn  Neogi  v-  Sadr-ud-din  Chaud- 
hari.    Appeal,  74  ;  Limitation,  69,  70. 

Pran  Nath  Kai  v.  Raja  Govind  Chandra  RaL 
Hindu  Widow,  29  ;  Mortgage,  104. 

Pran  Piaree,  Mt  a.  Brijmalee,  Mt  Inheri- 
tance, 70. 

Pran  Piaree,  Mt  a.  Udheet  Singh.  Prac- 
tice, 232. 

Pranath  Bijabhaee  a.  Kessoordas  Sheodass. 
Ship,  15,  16. 

Pranjeewun  Laldass  a.  Dhoolubh  Prem- 
chund.     Ship,  17. 

Praukishen  Ghose  a.  Rai  Sham  Bullubh. 
Inheritance,  20.  73.  76  ;  Maintenance, 
17,  18. 


Prankishen  Singh  v.  Mt  Bhagwutee.  In- 
heritance, 225 ;  Stridhana,  I. 

Prankissen  Holdar  a.  CoUpersad  Butt.  Ja- 
risdiction,  63. 

Prankissen  Sain  a.  Bhobannychom  Faal. 
Costs,  25. 

Prankissen  Sain  a.  Bhobomohun  Paul. 
Costs,  25. 

Prankoonwur  v.  Deokoonwur.  MaiDtea- 
ance,  6. 

Prankoonwur  a.  Poonjeea  Bhaee.  Native 
Women,  7. 

Prankoonwur  a.  Pranshm:ikur.  Inheritance, 
99.  151. 

Prankrishn  Ghose  a  Rai  Sham  Ballabh.  In- 
heritance, 162;  Practice,  218. 

Prannath  Bhanoodutt  v.  Lukmeenm  Adi- 
tram.    Mortgage,  3. 

Prannath  Chaudhuri  v.  Chandramaai  Deii. 
Deed,  29 ;  Lease,  42 ;  Practice,  225 ;  Sale, 

Praimath  Chowdree  v.  Rajah  Burrodakant 
Roy.    Limitation,  74. 

Prannath  Das  v.  Calishunkur  Ghosal.  An- 
cestral Estate,  13. 

Prannauth  Chaudhari  t?.  The  Collector  of 
Zilla  Jessore.     Surety,  24. 

Pranoollah  a.  Sheikh  Manick.  Crimioai 
Law,  322. 

Pranput  Singh  a.  Bbovanee  Singh.    Fati- 
.  dar,  1. 

Pranshunkur  v.  Prankoonwur.  Inheritance, 
99. 151. 

PranvuUubh  Gokul  v.  Deokristn  Tooljaram. 
Adoption,  100,  109. 

Prasanna  Nath  Ray  v.  Rani  Krishpamani. 
Land  Tenures,  44  ;  Practice,  285. 

Prawn  Kissen  Biswas  v.  Strettell.  Execu- 
tion, 7. 

Prawnchunder  Baboo  a.  Maha  Ranee  Comi- 
ree.    Jurisdiction,  141 ;  Practice,  33. 

Prawnnath  Chowdree  a.  SuUeemoollah  Chov- 
dree.    Surety,  8. 

Prawnkishen  Mookeijee  a.  Casheenith  Moo- 
keijee.    Action,  49  ;  Razi  Nameh,  3. 

Prawnkissen  Baughchee  a.  Greaves.  Nev 
Trial,  3. 

Prawnkissen  Biswas  a.  Kistnonundo  Bisvas. 
Evidence,  35.  73 ;  Practice,  168. 183,  m, 
185, 186,  187  ;  Will,  20. 

Pawnkissen  Biswas  a.  Laprimaudaye.  Affi- 
davit, 4 ;  Mortgage,  56. 

Prawnkissen  Dur  r.  Oditchum  Roy.  Usury, 
14. 

Prawnkissen  Mitter  w.  Muttoosoondery  Da- 
see.  Costs,  26;  Partition,  38 ;  Practice, 
178,179. 

Prawnkissen  Mitter  r.  Sreemutty  Bamsoon- 
dry  Dossee.    Partition,  11. 

Prawnkissen  Sein  a,  Bhowanny  Paul.  Bail, 
17. 

Prawnkissen  Sing  v.  Baranassy  Gosc.  Ap- 
peal, 27. 

Preag  Sing  v.  Ajoodya  Sing.    Inheritanee, 

7.  42. 
Prem  Singh  a.  Hidayut  All    Mortgage,  69. 
Prem  Sukh  a.  Noor  Jehan  Begum.    I^a^^ 

Women,  9. 
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Preiifchunder  Pal  Chowdry  a.  Woomischun- 
der  Pal  Chowdry.    Religious  EDdowment, 

PremkooDWur,  Mt  a.  Manukchand  Frezn- 
chund.    Husband  and  Wife,  23. 

Premsook  a.  Golaubchund.    Evidence,  64. 

Preston  a.  Doe  dem.  Shearman.  Ejectment, 
27. 

Preston  a.  Ramnarain  Doss.  Ejectment,  25. 

Pretum  Singh  a.  Goolab  Narain.   Lease,  19. 

Prinsep  v.  Fairie.    Jurisdiction,  103. 

Prosser  v,  Cunningham.     Practice,  97. 147. 

Pnimanund  Bhaeechund  a.  Ichharam  Shum- 
bhoodas.    Inheritance,  161 ;  Will,  30. 

Pucha  a.  Jhaprie,  Mt    Criminal  Law,  353. 

Puchoreb  Sodah  a.  Nunhey.  Criminid  Law, 
617. 

Pudoo  Munee  Chowdrayn,  Mt  a.  Himulta 
Chowdrayn,  Mt.  Adoption,  12;  Inheri- 
tance, 76 ;  Maintenance,  20. 

Puddamanaboo  Chitty  a.  Singana  Chitty. 
R^ognizance,  1.  ^ 

Puddolochun  Doss  a.  Doe  dem.  Aratoon  Gas- 
par.  Bill,  1 ;  Executors  and  Administra- 
tors, 89 ;  Practice,  15  a ;  Sale,  11. 

Paddum  Lochun  Mullic,  Petitioner.  Surety, 
22  a. 

Puddumchum  Mohapater  v.  Ramlall  Pan- 
dey.     Appeal,  88. 

Puddun  Lochun  Doss  v.  Esther  Guerinniere. 
Mortgage,  85. 

Pudum  Nath  Rai  v.  Ranee  Judesree.  Agent 
and  Principal,  13;  Deed,  18. 

Pudum  Singh  a.  MuUick  Ahmud  Khan. 
Surety,  27. 

Puhloo  Rai  a.  Government  Criminal  Law, 
236. 

Puhloo  Rai  a.  Moohummud  Waishee.  Cri- 
minal Law,  598. 

Puhlwan  a.  Government.  Criminal  Law,  459. 

Puhlwan  Rai  a.  Government  Criminal 
Law,  540. 

Puhlwan  Sing  a.  Taliwur  Sing.  Inheri- 
tance, 1 ;  Partition,  16. 

PuUa  Soury  v.  Abrama  Thaven.  Arbitra- 
tion, 7. 

Pullanoo  a.  Hapoo.    Criminal  Law,  374. 

Punchanund  Aghurwalah  a.  Rajah  Geer  Go- 
sain.  Executors  and  Administrators,  50 ; 
Pleading,  5. 

Punchanund  Bose  v,  Davison.  Jorisdic- 
tion,  72. 

Punchanund  Chatterjee  a.  Jug  Mohun  Mo- 
kerjee.    Inheritance,  118. 

Punchanund  Ghose  v.  Kissen  MunguL  Scire 
Facias,  1. 

Punchanund  Mitter  a.  Sopleram  Day.  Mort- 
gage, 46. 

Punchanund  Sealmoney  a.  Radachum  Seat 
Mortgage,  46. 

Punchuma  v.  Dowlut  Criminal  Law,  98. 
182. 

Pnnjee  Phoolchund  v.  Raeechund  Roop- 
chund.    Cast,  14. 

Punnoo  Roy  a.  Sootee  Konwur,  Mt  Hindu 
Widow,  41. 

Puresmoney  Dossee  v.  Oddychum  MuUick. 
Bail,  7. 


Purmanund  Bhutooram  a.  Brijbhookundas 
Bindrabindas.    Insurance,  4. 

Purmanund  Bhuttacharuj  v,  Oomakunt  La- 
horee.    Adoption,  33. 

Purmanund  Nundram  a.  Gungeshwur  Deo- 
ram.    Jurisdiction,  243. 

Purmessur  Dutt  Jha  v.Hunooman  Dutt  Ray. 
Adoption,  61.  84. 

Purmesuree  Suhaee  a.  Asman  Singh.  In- 
terest, 44 ;  Mesne  Profits,  8. 

Purmsookh  a.  Duljeet    Criminal  Law,  288. 

Purshadooa  a.*Chunna.  Criminal  Law,  152. 
351. 

Purshoon  Loll  v,  Byjoonauth  Sahoo.  Prac- 
tice, 82.  • 

Purshotum  ^Laldass  Jugjeevun  a.  Dessaee 
Ruttonjee  Bheembhaee.  Land  Tenures, 
22  a;  Limitation,  90. 

Pursun  Rai  a.  Zeeboo  Nisa.    River,  6. 

Pursun  Singh  a.  Government.  Criminal 
Law,  544. 

Pursuram  Deo  a.  Sree  Cheytania  Anunga 
Deo.    Maintenance,  38. 

Purtab  a.  Government  Criminal  Law,  176. 
529. 

Purtab  Bahaudur  Sing  v,  Tilukdharee  Sing. 
Partition,  60. 

Purtab-chund  Manik-chund  a.  Baee-chund. 
Limitation,  95. 

Purtab  Singh  Dugar  v.  Anundram.  Com- 
promise, 10. 

Purtab  Singh  a.  Government  Criminal 
Law,  500.  542,  543. 

Putabnaraen  v.  Opindumaraen.  Limitation, 
77 ;  Partition,  1  a. 

Pyoormulla  Avignat  Nayr  a.  Peratt  Nara- 
boodry.   Avigpiat  Nayr,  1 ;  Defamation,  8. 


Q 

Qadira,  Mt  v.  Shah  Kubeer-ood-deen  Ah- 
mud.    Religious  Endowment,  24.  34. 

Qazee  Ibrahim  a.  Qazee  Ulee.    Kazi,  1. 

Qazee  Meerun  a.  Meer  Sudr-ood-deen  Khan. 
Pre-emption,  16. 

Qazee  Ulee  v.  Qazee  Ibrahim.    Kazi,  1. 

Quantin,  in  the  matter  of.     Practice,  164  a. 

Queiros  v.  Khudija  Sultan  Begum.  Mort- 
gage, 122. 

Qumur  Oodeen  v.  Mudar  Buksh.  Settle- 
ment, 6. 

R 

Rabea  Khatoon,  Mt  v.  Budroonissa.  Con- 
tract, 5,  6  ;  Inheritance,  304,  .305. 

Rachnmmah  a.  Nagapah  Chitty.  Jurisdic- 
tion, 57. 

Rada  Mohun  Chowdry  a.  The  Salt  Agent  at 
Jessore.  Contract,  17;  Limitation,  78; 
Public  Officer,  3  a. 

Radabullub  Roy  v.  Gowripersaud  Roy.  Ju- 
risdiction, 179. 

Radacaunt  Ghose  v.  Hurry  Ghose.   Costs,  3. 

Radacaunt  Gose  r.  Gnngagovind.  «Appeal,  5. 

Radachum  Mitter  a.  Dabychum  Mitter. 
Husband  and  Wife,  28. 

Radachum  Seat  v,  Punchanund  Sealmoney. 
Mortgage,  46. 
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Radakissen  a.  Anupe.  Practice,  42  ;  Scire 
Facias,  2. 

Radakisseo  Bysack  a.  Doe  dem.  Woodakis- 
sen  Bysack.    Ejectment,  29. 

Radakissen  Bysack  a.  East-India  Company. 
Evidence,  47,  48. 

Radakissen  Bysack  a,  Joykissen  Bysack. 
Contempt,  1  ] ;  Practice,  1 53. 

Radakissen  Mitter  v.  The  Bank  of  Bengal. 
Appeal,  29 ;  Costs,  1 1 ;  Lien,  4. 

Radakissen  MuUick  a.  Thomson.    Costs,  46. 

Radamohun  Chuckerf>utty  A.  Ramchurn 
Chuckerbutty.    Statute,  7. 

Radamohun  Ghose  a.  Sham  Lol  Thakoor. 
Limitation,  54.  • 

Radamooney  Doesee  v,  Kistnomoney  Doasee. 
Jurisdiction,  184.  * 

Radanath  Chatoorjea  v.  Neel  Komul  Paul 
Cbowdree.    Evidence,  158. 

Radanauth  Chuckerbutty  a.  Bermomoye 
Dossee.    Attachment,  8;  Practice,  177. 

Radha  Baee  a.  Bhuwanee  Shunkur.  Defa- 
mation, 7. 

Radha  Bullubh  Chund  v.  Juggut  Chunder 
Chowdree.  Lease,  38;  Religious  En- 
dowment, 16  a. 

Radha  Gobind  Singh  v.  Gorachandra  Go- 
sain.  Dues  and  Duties,  12;  Evidence, 
132. 

Radha  Eishen  o.  Sham  Serma.    Priest,  5. 

Radha  Mani  Devya  v.  Surya  Mani  Devya. 
Appeal,  109;  Limitation,  38. 

Radha  Mohun  Ghose  a.  Gopee  Mohun  Tha- 
koor.   Assessment,  4 ;  Regulations,  2. 

Radha  Mohun  Serma  Chowdry  v.  Gunga- 
pershad  Chuckerbuttee.    Cesses,  1. 

Radha  Munee  Dibeh  v,  Shamchunder.  In- 
heritance, 48.  83. 

RadhabuUubh  Tagore  v.  Gopeemohun  Ta- 
gore.    Religious  Endowment,  4. 

Radhacant  Doss  v.  Mohadeyb.  Criminal 
Law,  219. 

Radhachurn  Rai  v.  Eishenchum  Rai.  Evi- 
dence, 1 ;  Inheritance,  83;  Partition,  17  ; 
Relinquishment  of  Claim,  2. 

Radhachurn  Mohapatur  v.  GunganaraenMo- 
hapatur.  Land  Tenures,  45 ;  Limitation, 
21. 

Radhakant  Eamar  a.  Government  Crimi- 
nal Law,  92. 

Radhakaunt  a.  Srinauth  Serma.  Inheri- 
tance, 10.  22.  83.  237. 

Radhakaunt  Ghose  a,  Jogul  Eishwur.  Ac- 
tion, 20  ;  Interest,  5.  38. 

Radhakishen  Rai  v.  Ranmiohun  RaL  Land 
Tenures,  12. 

Radhamohun  Ghose  v.  Bhurut  Chund  Ghose. 
Xiand  Tenures,  40. 

Radhamohun  Ghose  Chaudhuri,  Petitioner. 
Hat,  2 ;  Mesne  Profits,  16. 

Radhamohun  Ghose  Choudree  v.  Ram 
Chand  Mustofee.    Limitation,  56  a. 

Radhamohun  Ghutuk  a,  Mohim  Geer  Mo- 
hunt    Land  Tenures,  28. 

Radhamunee  Dibeh  v,  Shamchunder. 
Deed,  3 ;  Fines,  3. 

Radhanath  Chowdree  v.  Eishen  Rannee 
Dos8ea,Mt.    Ancestral  Estate,  1 L 


Radhanath  Chukerwutty  a,  Koshul  ChAker- 

wutty.    Partition,  19. 
Radhanath  Mukhopadhya  a.   Biman  JHs 

Mukhopadhya.     Compromise,  9. 
Radhanath  Sircar  a.  Juggunath  Perahad 

Sircar.    Limitation,  26,  27. 
Radheh    Eishen    a.     Eoonwur   iDdmjeet 

Chowdry.    Practice,  253. 
Radhmohun  Rai  v,  Soonijnarain  Banojeah. 

River,  4.  • 

Raeechund  Poorshotom  r.  MooUa  Mohmiwd 

Hashum.    Fraud,  1. 
Raeechund  Roopcbund  a.  Punjee  Phool- 

chund.    Cast,  14. 
Raeejee  Munohur  a.  Hurka  Sfaoxiknr.  Hus- 
band and  Wife,  11. 
Ragapa  Bingairee  a.  Bussapa  Bussup  She- 
tee.    Dues  and  Duties,  20. 
Raghab  Ram  Ray  a,  Mir  All.    Praetlce, 

247. 
Ragho  Lukshumun  Juvul  v,  Hoossaen  Hoe- 

dur  Ehan  Surgoorow.    Evidence,  139. 
Raglioonath  Laldas  a.  Umbaram  Muknndas. 

Pre-emption,  14. 
Raghu  Nath  Bose  v.  The  Salt  Agent  of 

Chittagong.     Practice,     249;      Public 

Officer,  12 ;  Salt,  3. 
Raghu  Nath  Ojha    a,  Brij    Nath    Babu. 

Damages,  10 ;  Resumption,  1 1. 
Raghubir  Ray  v.  Babu  Sheo  Narayan  Singh. 

Assessment,  21. 
Ragober  Dyal  o.  The  East-India  Company. 

Appeal,  36. 
Ragveudaper  Champgoomkur    a.   Nnnoo 

Eeishu.    Adoption,  81. 
Rahm  Khan  v.  Bikram  Samee.    Liiiiita-> 

tion,  55. 
Rahut  Oouissa,  Mt.  v.  The  Heirs  of  Mirza 

Hizubr  Beg.    Husband  and  Wife,  81. 
Rai    Balgovind    «.    Sheikh  Gbolam  AIL 

Bond,  19  ;  Debt,  5 ;  Interest,  23  a ;  Usorr, 

15,  16. 
Rai  Bijai  Eishn  a.  Raj  Eumari  Bibi.  Surety, 

23. 
Rai  Humarain  Sing  v.  Adub  Sing.    Evi- 
dence, 159 ;  Mortgage,  80. 
Rai  Jan  Khanum  a.  Khajah  Hidayut  Oollah. 

Evidence,  17. 
Rai  Mukoond  Eishwur,  Petitioner.    Lease, 

43,  p.  421. 
Rai  Nawazi  Lai  a,  Sayud  Athar  AH.  Lease, 

20. 
Rai  Neelmunee  Mitter  a.  The  Company's 

Agent  for  Saltpetre.    Surety,  17. 
Rai  Pran  Eishen  Mitter  v.  Motee  Soon- 
dree.    Jurisdiction,  271. 
Rai  Radha  Grobind  Singh  v.  Gorachund  Gh)- 

sain.     Practice,  236. 
Rai  Ram  Bullubh,  Petitioner.    Mortgage, 

86  6. 
Rai  Rughoo  Bun  Suhai  v.  Amanee  Tewaa- 

ree.    Sale,  36. 
Rai  Sham   Ballabh    v.   Prankrishn  Ghos. 

Inheritance,  20. 73. 76.  162;  Maintenance, 

17,  18;  Practice,  218. 
Rai  Singh  a.  Sheo  LaL    Criminal  Law,  512. 
R^  Bunsee  Eonwur  a.  Munonithee  Eonwur, 

Mt    Inheritance,  87. 
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Baj  6hunder  Das  v.  Dhunmunee,  Mt  An- 
cestral Estate,  16a;  Inheritance,  111. 
147. 

Bm  Chunder  Bai  v.  Bam  Huree  Ghosal. 
Interest,  28. 

Baj  Indur  Bai  a.  Huree  Narain  Bai.  Land 
Tenures,  41. 

Baj  Kishwar  Bay  v.  Faizuddin.  Inter- 
est, 9. 

Baj  Eishn  B6s  a.  Munshi  Muhammad  Amir. 
Land  Tenures,  32. 

Bai  Koomar  Bissessur  Eomar  Sing  v.  Sookh 
Nundun  Eoor,  Mt  Inheritance,  106 ;  Par- 
tition, 54. 

Baj  Koomaree,  Mt  a.  Gtoyernment  Juris- 
diction, 222. 

Baj  Eumari  Bibi  v.  Bai  Bijai  Kishn.  Surety, 
23. 

Baj  Mohun  Bale  a.  Eishen  Mohun  Bale. 
Evidence,  1 14. 

Bai  Narain  Das  a.  Beer  Pershad  Chowdree. 
Interest,  8. 

Baj  Bajindro  Misser  o.  Bissonath  Muttyloll. 
Practice,  107, 108. 

Baja  Barda  Eant  Bay  v.  Banmali  Bose. 
Mortgage,  75.  95 ;  Practice,  275  a. 

Baja  Bidanund  Sing  v.  Lutchmee  Dutt 
Paurey.    Land  Tenures,  32  e. 

Biua  Bydianund  v.  Jbydutt  Jha.  Ancestral 
Estate,  26. 

Baja  €hhatar  Singh  v.  Qovernment  Li- 
mitation, 39. 

Biria  Chutr  Sing  a.  Baja  Girdhur  Narain. 
Besnmption,  10. 

Baja  Chutter  Singh  v.  Shah  Moohummud 
AIL    Practice,  212. 

Baja  Dummodar  Sing  a.  Eistnomohun  Ba- 
000.    Usury,  4. 

Baja  Girdhur  Narain  v.  Baja  Chutr  Sing. 
Besumption,  10. 

Baja  GK>oroonaraen  a,  Manikchund  Bunoja. 
Bond,  9. 

Baja  Govind  Chandra  Bai  a,  Pran  Nath 
Bai.  Hindu  Widow,  29 ;  Mortgage, 
104. 

Baja  Gris  Chandra  v,  Bhairu  Bay.  Juris- 
diction, 259. 

Baja  Gris  Chandra  a.  Samp  Chand  Sarkar. 
Evidence,  85  ;  Lease,  21 ;  Mortgage,  89 ; 
Sale,  43. 

Baja  Grischandra  Bay  v.  Commissioner  of 
the  Sundarbans.    liease,  39,  39  a. 

Baja  Grischund  Bai  v.  Sumbhoochund  Bai. 
Annuity,  1. 

Baja  Haimun  ChuU  Sing  v.  Eoomer  Ghm- 
sheam  Sing.  Adoption,  10 ;  Jurisdiction, 
249. 

Baja  Ikbal  Ali  a,  Eulian  Chowdhree.  Ac- 
tion, 13  a;  Dues  and  Duties,  9;  Settie- 
ment,  11. 

Baja  Jyeporkas  Sing  v.  Jog  Bai   Sahoo. 

Debt,  6;  Fankhkhatt,  1. 
Baja  Ealee  Sunkur  Ghose  v.  Nubkoomar 

Bae.    Sale,  62. 
Baja  Eali  Sankar  Ghosal  a.  Gokal  Chandra 

Goh.    Limitation,  67. 
Baja  Mhypal  Sing  a.  Jhyutee  Bam  Misser. 
Surety,  1  a. 

Vol.  I. 


Baja  Mnheshwur  Buksh  Sing,  Petitioner. 
Insolvent,  6. 

Baja  Oodwunt  Sing  a.  Dooleh  Dibia,  Mt 
Dues  and  Duties,  4. 

Baja  Patni  Mai  v.  Bay  Manohar  Lai.  Inhe- 
ritance, 154 ;  Partition,  57. 

Baja  Putnee  Mull  v.  The  Collector  of  Alla- 
habad.   Land  Tenures,  8. 

Baja  Badhanat  a.  Gopee  Mohun  Thakoor. 
Statute,  2  ;  Zamindar,  6. 

Baja  Bajkishen  v,  Bamnaraen.  Jurisdic- 
tion, 255.    • 

Baja  Bughmiunduh  Singh,  Petitioner.  Prac- 
tice, 2756. 

Baja  Bughoonundug  Sing  v.  Mt  Noorut 
Pauree.    Evidence,  99. 

BinaBughodhundun  Singh  v.BamdialSingh. 
Interest,  30. 

Baja  Bun  Buhadoor  Sahee  a.  Baboo  Bam 
Doss.    Practice,  254. 

Baja  Sarup  Jit  Singh  v.  The  Collector  of 
Bundelkhand.    Land  Tenures,  7. 

Baja  Sham  Soonder  Muhunder  v,  Eishen 
Chunder  Bhowurbur  BaL  Limitation,  30. 

Baja  Shumshere  Mull  v.  Banee  Dilraj 
Konwur.  Adoption,  4.  40 ;  Inheritance, 
86. 

Baia  Taj  Ali  Ehan  a.  Meer  Meruk  Husein. 
Lease,  29. 

Baja  Torulnarain  Singh  a.  Gopal  Lai.  Con- 
tract, 14. 

Baja  Vencata  Niladry  Bow  v.  Vutchavoy 
vencataputty  Baz.  Purchaser,  2 ;  Settie- 
ment,  20. 

Bajab-un  Nissa,  Applicant  Mesne  Profits, 
14. 

Baiah  Anund  Eishwur  Sing  a.  Bajah  Dun- 
dial  Sing.    Limitation,  48. 

Bajah  Armurdun  Sahee  o.  Sheo  Dial  Oopu- 
diah.    Practice,  266. 

Bajah  Baidyanand  Singh  v.  Budranand 
Singh.  Custom  and  Prescription,  5; 
Manager,  4 ;  Partition,  10. 

Bajah  Balunjee  Surrun  a.  Moohummud  Is- 
maiL    Assessment  16 ;  Jagirdar,  1. 

Bajah  Beeje  Gh)vind  Sing  v.  Beed.  Prac- 
tice, 129. 

Bajah  Bejai  Govind  Singh  v,  FuUarton. 
Assignment  1 ;  Contract  22. 

Bajah  Bhaee  v.  Heera  Hursingh.  Posses- 
sion, 2. 

Bajah  Buddinauth  Boy  v.  Eistnokinker 
Doss.    Practice,  162. 

Baiah  Buddinauth  Boy  a.  The  Eing.  Evi- 
dence, 44. 

Bajah  Buddun  Mohun  Singh  a.  Balnath 
Sahoo.    Interest  19. 

Bajah  Bunnowany  Loll  a.  Comolmony  Dos- 
see.    Amendment,  7. 

Bajah  Burdakant  Baee  a.  Bunmalee  Bhose. 
JPractice,  275  a, 

Bajah  Burdakaunt  Boy  a.  Neelmunee  Pal 
Chowdree.    Limitation,  46. 

Bajah  Burrodacaunt  Boy  v,  Bisnosoondery 
Dabee.  Appeal,  47;  Mortgage,  11,  12, 
13,  14, 15;  Sequestration,  12. 

Baiah  Burrodakant  Bov  a.  Prannath  Chow- 
dree.   Limitation,  74. 

3D 
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Bajah  G.  Veneatadiy  Gopal  Jogganadha 
Kao  V.  Khajah  Shamsooddeen.  Assess- 
ment, 6 ;  Dues  and  Duties,  2 ;  Limitation 
81 ;  Practice,  269  ;  Regulations,  16. 

Bajah  Damerla  Coomara  Pedda  Vencata- 

Sah  Naidoo  Bahadoor  a.  Arooyela  Roo- 
rapah  Naidoo.  ^  Damages,  7  a;    Bvi- 

dence,  141 ;  Zamindar,  4. 
Rajah  Deedar  Hossein  v.  Ranee  Zuhooroon 

Nissa.    Appeal,  102;  Inheritance,  257, 

258.  287,  288,  289.  290.  309.  310.  311  ; 

Practice,  237.  241 ;  Regulations,  11. 
Rajah  Dundial  Sing  v.  Rajah  Annnd  Eish- 

wur  Sing.    Limitation,  43. 
Raiah  Enoogunty  Sooriah   v.  Rajah  Rao 

Yencata  Neeladry  Rao.    Lease,  30;  Za- 

mindar,  2.  • 

Raiah  Bnoogunty  Sooriah  a.  Sooriah  Row. 

Mesne  Profits,  10. 
Rajah  Gheer  Gosain  v.  Punchannnd  Aghur- 

walah.     Executors   and   Administrators, 

50 ;  Pleading,  5. 
Rajah  Geereescbunder  Rai  v.  Rajah  Oomesh 

Chundur  Rai.    ijmuity,  4. 
Rajah  Gopal  Inder  Narain  Roy  v.  Rajah  Ja* 

gamath  Gurg.    Surety,  25. 
Raiah    Gopal  Surn    Singh   v.  Martindell. 

Action,  47  a  \  Mortgage,  77, 
Rajah  Gopeemohun  Deb  v.  The  East-Lidia 

Company.    Affidavit,  11. 
Rajah  Gopeenauth,  v.  Jyaputtee,  Mt    liCase, 

27. 
Rnah  Gh^esh  Chund  Roy  «.  Omesbcbunder 

Koy.    Annuity,  2. 
Ruah  Ghieschund  v.  Muharaja  Tezchund. 

Riyer,  3. 
Rajah  Hurrehur  Singh  a.  Rajah  Rughonath 

Sing.    Inheritance,  222. 
Rajah  Jagamath  Gurg  a.  Rajah  Gopal  Inder 

Narain  Roy.    Surety,  25. 
Rajah  Jenardhun  Ummur  Sing  Mabendar 

V.  Obhay  Sing.    Inheritance,  223. 
Rajah  Jhoolal  a.  Dwarka  Das.    Jurisdic- 
tion, 258. 
Rajah  Juggemath  Sree  Chundun  Mahapater 

a.  Bulbbuddur  Bhourbhur.    Inheritance, 

224. 
Rajab  Jyperkash  Singh  v.  Baboo  Sahibsada 

Singh.    Security,  1. 
Raiah  Kasheenath  Rai  v.  Nuwab  Dilawur 

Jung.    Appeal,  61,  62. 
Rajah  Kiahen  Chund  a,  Watson.     Lease, 

23. 
Rajah  Kishen  Chunder  o.  Mahanund  Roy. 

Action,  41. 
Rajah  Kishen  Kishore  Manic  v.  Courjon.  Ju- 
risdiction, 242  c  ;    Notice,  2. 
Rajab  Kisbencbunder,   Petitioner.     Prac- 
tice, 275^ 
Rajah  Eisbenchunder  Bahadoor  o.  Shunke- 

ree  Dassee.    Lease,  37  a. 
Rajah  Kishenmunee  v.  Rajah  Oodwunt  Singh. 

Hindu  Widow,  28. 
Rajah  Manoory  Vencatarow  Zemindar   v. 

Anundarow.    Collector,  4 ;  Jurisdiction, 

275,  276 ;  Manager,  12. 
Rajah  Mitterjeet  Sing  a.  Kali  Khan.    Inhe- 
ritance, 306. 


Rajah  Mobinder  Deb  Rai  v.Rameana^Cor. 
Habeai  Corpus,  2  a. 

Rajah  Nemyenerain  a.  LoU  Monnee  Koon- 
waree.    Appeal,  80. 

Rajah  Nobkissen,  Case  of.  Adoption,  67 ; 
Ancestral  Estate,  2;  Costs,  27 ;  Will,  11. 

Raiah  Nobkissen  a.  Luckynarain  Gboaol. 
Jurisdiction,  114. 130. 

Rajah  Nowul  Kishore  Singh  v.  Achambut 
Ray.    Appeal,  >14 ;  Jurisdiction,  272. 

Rajah  Nundcomar,  in  the  matter  of.  Exe- 
cutors and  Administrators,  37;  Jarisdi^ 
tion,  190. 

Rajah  Nurnarayun  Rai  a.  Buldeo  Sircar. 
Action,  23;  Resomption,  1. 

Rajah  of  Burdwan,  petitioner.  lines,  9; 
Jurisdiction,  268  e. 

Rajah  of  Tanjore,  Case  of  the.  Adoption, 
39.  87,  88,  89. 

Rajah  Oodwunt  Purkaab  Singh  a.  Lai  Por- 
messur  Buksh  Singh.    Action,  42. 

Rajab  Oodwunt  Singh  a.  Ranee  Eisben- 
monee.  Adoption,  99;  Hindu  Widow, 
28. 

Rajah  Oomesh  Chunder  Rai  a.  Rajah  Gee- 
reescbunder RaL    Annuity,  4. 

Raiah  Pedda  Yencatapa  Naidoo  v.  Aroorala 
Roodraoa  Naidoo.    Adverse  Possession,  1. 

Rajab  Qaoir  Ulee  a.  Roopnurayun  Deo.  li- 
mitation, 59 ;  Settlement,  1. 

Raiah  Rajnarain  Roy  v.  Ranee  Nilconml 
Dossee.    Infant,  10. 

Rajah  Rajnerain  Ray,  Petitioner.    Salt,  8. 

Rajah  Ram  Kooer  v.  The  GoTemmeni 
Mesne  Profits,  15 ;  Resumption,  16. 

Rajah  Ramchendra  Oppa  Rao  v.  Narsimba 
Oppa  Rao.    Undivided  Hindu  Fanuly,  I. 

Rajah  Ramenderdeb  Roy  v.  Kistnomabnn 
jBonneijee.    Jurisdiction,  79. 

Rajah  Ramlochun  Roy  v,  Bulram  Ghose. 
Appeal,  7 ;  Costs,  32. 

Rajah  Rao  Sooreya  Rao  v.  Enoogonfy  Soo- 
riah.   Resumption,  8. 

Rajah  Rao  Vencata  Neeladry  Rao  a,  Bajah 
Enoogunty  Sooriah.  Lease,  30 ;  Practice, 
I ;  Zamindar,  2. 

Rajah  Raykissen  a.Gh)peymohun  Deb.  Adop- 
tion, 101 ;  Inheritance,  23.  27.  238. 

Rajab  Raykissen  v.  Joykisaen  Sing.  Certio- 
rari, 1. 

Rajah  Royduppa  Rangah  Rao  v.  Pakee  Go- 
▼ardanoodoo.    Practice,  302. 

Rajah  Rughonath  Sing  v.  Rajah  Hunehor 
bingh.    Inheritance,  222. 

Rajah  Sahibdeen  Khan  o.  Brij  Baj  Sing. 
Manager,  13. 

Rajah  Soobanadry  Apparow  v.  Numboory 
Yencataputty.    Evidence,  91. 

Rajah  Sooranany  Ramacbendra  Rao  a.  Bijah 
oooranany  Venkatapetty  Rao.  Inheri- 
tance, 215;  Will,  43. 

Rajah  Sooranany  Venkatapetty  Rao  v.  Rap 
jab  Sooranany  Ramacheudra  Rao.  lobe- 
ritance,  215  ;  Will,  43. 

Rajah  Teknerain  Singh  a.  Baboo  Brijnerain 
Singh.    Contract,  26. 

Rajah  Vassareddy  Jugganada  Baboo  a.  Gun- 
toor,  Collector  of.    Collector,  3. 
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RajA  Vassareddy  Jugganada  Bauboo  o.  Ra- 
jah Vassareddy  Vencatadry  Naidoo.  Evi- 
dence, 104 ;  Mesne  Profits,  5,  6. 

Baiah  Vassareddy  Vencatadry  Naidoo  v. 
Rajah  Vassareddy  Jugg^ada  Bauboo. 
Evidence,  104  ;  Mesne  Profits,  5,  6. 

Rajah  Vasseredy  Vencatadry  Naidoo  v.  Muc- 
tula  Vasseredy  Vencatadry  Naidoo.  Land 
Tenures,  43 ;  Settlement,  18. 

RMah  Vencata  Narsimhtf  Opjpa  Rao  v.  Raza 
Vencata  Narsimba  Appa  nao.  Jurisdic- 
tion, 224 ;  Land  Tenures,  46. 

Rajah  Vencata  Permal  Rauze  v.  Abbot. 
Bond,  21 ;  Deed,  24 ;  Evidence,  165. 

Rajah  Vutchavoy  Vencataputty  Rauze  a,  Co- 
taghery  Boochiah.  Evidence,  157;  Ti> 
tie,  1. 

Rajah  Vutchavoy  Vencataputty  Rauze  a. 
Sree  Rajah  Row  Vencata  Neeladry  Row. 
Title,  2. 

Rajaram  Kesbowram  v,  Khoobchund  Mool- 
chund.  .  Beed,  21. 

RajbuUub  Seal  v.  Mackenzie.  Execution,  11. 

RaibullubSeala.RamgopaulMullick.  Costs, 
14. 

Raibulubh  Bhooyan  v,  Bunneta  Be,  Mt 
Ancestral  Estate,  12  a ;  Inheritance,  83. 

Rajchunder  Chowdry  a.  Lolljee  MuU.  Ap- 
peal, 28  a.  32.  51 ;  Costs,  38. 

Raichunder  Chowdry  v.  Nobkissore  Butt 
Bail,  1. 

Raichunder  Mozendar  v.  GkMroodas  Mozen- 
dar.    Costs,  8;  Practice,  112. 

Raichunder  Naraen  Chowdiy  o.  Ooculchund 
Gob.  Inheritance,  163,  164.  201;  Prac- 
tice, 234. 

Rajebullub  Chatteijee  v.  Ramgopaul  Chow- 
dree.    Usury,  7. 

Rajender  Mokerjea  a.  Shamchund  Baboo. 
Amendment,  26 ;  Land  Tenures,  5 ;  Prac- 
tice, 211.  245a. 

Rajendra  Narayan  Adhikari  v.  Sayud  Abdul 
Bakim.  Appeal,  89 ;  Practice,  271 ;  Pre- 
emption, 5. 

Raiesree  Dibia  a.  Vakeel  of  Qovemment. 
Costs,  49 ;  Forcible  Bisj^ossession,  4;  Ju- 
risdiction, 221 ;  Limitation,  25.  61. 

Rajessorey  Babey  a.  Ladleymohun  Tagore. 
Attachment,  7. 

Rajessory  Babee  a.  HurloU  Tagore.  Con- 
tempt, 14. 

Rajessory  Baby  Boss  a.  Ladleymohun  Ta- 
gore.   Attachment,  12. 

Rajindernarain  a.  Nundkomar  Rai.  Qift, 
22 ;  Hindu  Widow,  13 ;  Inheritance,  48. 

Rajindra  MuUick  a.  Bustom  Boss  Mullick. 
Ancestral  Estote,  7 ;  Will,  18. 

Rajiswari  a.  Ram  Bulal  Nag.  Inheritance, 
166. 

Rajkishen  Sahoo  a.  Ayabuttee.  Evidence, 
9 ;  Inheritance,  75. 

Rajkishor  Rai  V.  Widow  of  Santoodas.  Par- 
tition, 39. 

Rajkissen  a.  Chattoo  Sing.  Native  Women, 
13. 

Raikissen  Bose  a.  Golucknauth  Bose.  Un- 
divided Hindu  FamUy,  7 ;  JuriBdiction, 
84. 


Rajkissen  Chowdry  a.  Ramrutton  Bonnerjee. 
Bail,  15. 

Rajkissen  Sing  a.  Chattoo  Sing.  Practice, 
157. 

Raikissen  Sing  a.  Ooluckmoney  Bossee. 
Contempt,  13,  13  a;  Costs,  15;  Native 
Women,  13. 

Rajkissore  Chowdry  a.  Vaughan.   Sheriff,  5. 

Rajkissore  Sein  a.  Nilmony  Sein.  Jurisdic* 
tion,  91. 

Rajkistno  Bonnerjee  v.  Tarraney  Chum  Bon 
nerjee.    i^peu,  33,  34. 

Rajjkomar*  Beokinundun  Singh  v.  Baboo 
Rughoonnndun  Singh.    Practice,  293. 

Rajkoomar  Rai  a.  Xistnaraen  Bas.  Parti- 
tion, 7. 

Rajkoonwuf  a.'Bhaee  Shah  Kesboor.  Bebtor, 
20;  Surety,  1. 

Rajkoonwur,  ML  v.  Bhonkoonwur,  Mt  Par- 
tition, 45. 

Rajkrishen  Serma,  Petitioner.    Pleader,  4. 

Rajnarain  Bysack  a.  Livingstone.  Costs,  44. 

Rajnarain  Ghose  v.  Reid.    Bastard,  2. 

Raioo,  Mt  r.  Buddun,  Mt  Religious  En- 
dowment, 3. 

Ruoo  Gaynee  a.  Soondree,  Mt  Criminal 
Law,  61. 

Rajranee,  Mt  a.  Gkwul  Chund  Chuckerwur- 
tee.    Hindu  Widow,  15. 

Rajroop  Singh  a.  Ramnath  Singh.  Pre- 
emption, 6. 

Raiunder  Narain  Rae  a.  Rutcheputty  Butt 
Jha.  Custom  and  Prescription,  2 ;  Inhe- 
ritance, 178.  203;  Practice,  8. 

Ranmder  Narain  Rae  v.  Bijai  GK>vind  Sing. 
Compromise,  4, 5 ;  Evidence,  81, 82. 100  a ; 
Fraud,  2 ;  Jurisdiction,  3. 

Ram  Buksh  v.  The  Ranee  of  Raja  Jeswunt 
Sing.    Gift.  24. 

Ram  Chand  Mustafee  a.  Radhamohun  Ghose 
Chowdree.    Limitation,  56  a. 

Ram  Bulal  Nag  v.  Rajiswari.  Inheritance, 
166. 

Ram  Gholam  Sing  o.  Keerut  Sing.  Con- 
tract, 25. 

Ram  Gopal  Ghose,  Petitioner.  Practice, 
2996. 

Ram  Govind  Gopt  a.  Government  Crimi- 
nal Law,  194. 

Ram  Govind  Singh  r.  Baichha  Ram  Ghose. 
Mortgage,  64. 

Ram  Govind  Singh  a.  Jivan  Lai  Singh.  Ac- 
tion, 36 ;  Ancestral  Estate,  30. 

Ram  Hujam  a.  Government  Criminal  Law, 
495. 

Ram  Huree  Nund  Gramee  a.  Kounla  Kant 
Ghosal.    Gift,  19. 

Ram  Hurree  Butt  v.  The  Collector  of  Syl- 
het    Surety,  21. 

Ram  Jye  Gtosain  v.  Ram  Ranee  Bibea,  Mt 
Inheritance,  82. 

Ram  Kewul  Biswas  v.  Juggumath  Biswas. 
Compromise,  9  a ;  Hindu  Widow,  10. 

Ram  Eishwar  Kund  v.  Superintendant  of 
the  Western  Salt  Choki.  Public  Officer, 
2.11;  Salt,  It  2. 

Ram  Koomar  Banoorjea  o.  Salt  Agent  of 
Bullooah.    Land  Tenures,  32  d, 
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BamKoo]iiarChuttooiJ7fta.NiifurMitr.  In- 
heritance, 130 ;  Native  Women,  10. 

Bam  Koomar  Neeaee  Bachesputtee  v,  Sree 
Nath  Bhuttacharuj.    Limitation,  32. 

Ram  Koomar  Bai  v.  Bampersbaid  Bnlea. 
BTidence,  142. 

Bam  Koour  a.  Chintamun  Abustee.  Fftrtner, 
14. 

Bam  Lei  a.  Goyemment  Criminal  Law,397. 

Bam  Lochun  a.  Goyemment  Va&eeL    Pub- 
lic Officer,  13 ;  Sale,  19. 

Bam   Lochun    a,  Nundkoomrur   Beebee. 
Land  Tenures,  6.  * 

Bam  Lochun  Ghose  a,  Khaja  Neekooa  Mar- 
car.    Assessment,  15« 

Bam  Lochun  Pridhan  r.  Hurchunder  Chow- 
dree.    Sale,  41.  * 

Bam  Mohun  Gosain  a.  Kowla  Kaont  Moker- 
jea.    Land  Tenures,  27. 

Bam  Munee  Chowdrayn  v,  Hamilta  Chow- 
drayn.    Inheritance,  1 12. 

Bam  Narain  Mokerjea»  Petitioner.    Surety, 
22  b. 

Bam  Narain  Mookergee  «.  Sumboo  Chunder 
Mookergee.   Damages,  6;  Limitation,  42. 

Bam  Narain  Bai  v.  Beaz  Oodeen.  Lease,  34. 

Bam  Narayan  Nag  a.  Deb  Bani,  Mt    As- 
sessment, 19. 

Bam  Narayun  Dutt  v.  Sut  Bunsee,  Mt  Gift, 
28,28  a. 

Bam  Nursingh  Bai  a.  Biij  Mohun  Sein. 
Practice,  217. 

Bam  Pershad  Ayustee  v.  Udaroo.    Costs,  54 ; 
Damages,  8. 

Bain  Pershaud  Sirkar  v.  Odey  Narain  Mun- 
duL    Eyidence,  144. 

Bam  Pursaud  Lusker  v.  Bam  Soonder  Ghoee. 
Appeal,  59. 

Bam  Bam  Bhuttachargee  a.  Bamkoomar 
Chuckerbuttee.    Mesne  Profits,  13. 

Bam  Banee  Dibia,  Mt  a.  Bam  Jye  Gosain. 
Inheritance,  82. 

Bam  Batan  Bay  v.  Sambhu  Chandra  Maj- 
muadar.  Land  Tenures,  11  ;  Practice,  234. 

Bam  Butten  Mitter  a.  Hurrischunder.    Ju- 
risdiction, 239. 

Bam  Buttun  Boy  a.  Mofeezood-deen.    Ap- 
peal, 81. 

Bam  Buttun  Boy  r.  Sumboochunder  Boy. 
Appeal,  79. 

Bam  Buttun  Sarma  a.  Sona  Bam  Sarma. 
Practice,  216. 

Bam  Singh  a.  Bamkishore  Paul.    Criminal 
Law,  623,  624. 

Bam  Singh  Burkundaz  a.  Heeramun  Te- 
warry.    Criminal  Law,  230. 

Bam  Singh  Gul  Singh  v.  Ubhe  Singh  Guj 
Singh.    Eyidence,  79. 

Bam    Singh  Bajpoot   a.  Sheokoeree,  Mt. 
Criminal  Law,  295. 

Bam  Soua,  Mt  v.  Chester.    Public  Officer, 
7  a ;  Surety,  14. 

Bam  Soonder  Ghose  a.  Bam  Pursaud  Lus- 
ker.   Appeal,  59. 

Bam  Suhaee  Chobee  v.  Enaiet  Ali.    Eyi- 
dence, 116. 

Bam  Suhai  Bajpal,  Petitioner.     Practice 
237  a. 


Bam  Subloo  v.  LooL    Criminal  Law,  285. 
Bam  Sundar  Bay  v.  Heirs  of  Baja  Udwant 

Singh.    Practiee,  224 ;  Beligioas  Endow- 
ment, 5.  9. 
Bam  Summ  o.  Saboodba  Miaser.    Appeal, 

67;  Arbitration,  11. 
Bam  Taruf  Sawunt  r.  Golaum  Alee.    Dela- 

mation,  5. 
Bam  Tunnoo  Mondul  o.  Gnnganaraon  Bon- 

neijee.    Action;  45. 
Bama  a.  Sham  Holdar.  Criminal  Law,  207 ; 

Eyidence,  55;  Practice,  121. 
Bamijee  Huree  Bhide   v.  Thokoo   Baee 

Bidie.   Inheritance,  40.  65 ;  MaintpjiaiwiB, 

13. 
Bamajee  Narayun  Kunnnrknr   a.  Babyee 

Builal  Vanus.    Ancestral  Estate,  38. 
Bamalingumv.  Saahiah.  Jurisdiction,  64,65. 
Bamanath  Daas  a.  Bunglal  Chowdhry.  Land 

Tenures,  24. 
Bamanath  Paul  a.  Goyemment    Criminal 

Law,  270. 
Bamanauth  Bysack  a.  Joygopanl  Bjn^ 

Executors  and  Administrators,  82. 
Bamanhagraha  Singh,  Petitioner.      Sale, 


62  a. 
Bamanund  Ghose  a.  Gopeymohun  Tagore. 

Costs,  17. 
Bamanund  Ghose  a.  Bamdhone  Ghose.  Eyi- 
dence, 37. 
Bamasamy  v.  SasachelUL    Ancestral  Estate, 

15.33. 
Bamasamy  Beyer  a.  Zamindar  of  Ponary. 

Lease,  26. 
Bamasamy  Pnndarvtfaar  v,  Pemndavy  Am- 

mal.    Land  Tenures,  47. 
Bamashoy  Jemadar  a.  Goyind  Doea.    Costs, 

31. 
Bamaswamy  lyen  r.  Peddoo  Naicken.    Wr 

rasadar,  4,  5. 
Bambuksh   Mhetah   a.  Cowie.    Eyidence, 

113  0.152. 
Bamcanai  Cur  a.  Bajah  Mohinder  Deb  BaL 

Habeas  Corpus,  2  a. 
Bamcant  v,  Scott    Appeal,  10. 
Bamcaunt  Mundil  r.  Colebrooke.   Collector, 

1  ;  Jurisdiction,  157. 
Bamchand   v.   Kumal  Bagdee.     Criminal 

Law,  630. 
Bamchund  Hursamull  v.  Glass.    Jnriadio- 

tion,  162. 
Bamchund  Mokhuija   a.   Ishnrchund  BaL 

Biver,  1, 2.  7. 
Bamchund  v.  Nicholson.    Eyidence,  53. 
Bamchunder    v,    Attaboodeen.     Criminal 

Law,  610. 
Bamchunder     v.    Soobulehunder    Nnndy. 

BaU,  16. 
Bamchunder  Baboo,  Petitioner.    Besomp- 

tion,  15. 
Bamchunder  Chatteijea  o.  Sumboochunder 

Chatterjea.    Adoption,  58. 
Bamchunder  Chutoorjea  a.  Bujub  Ali  Khan. 

Eyidence,  12. 
Bamchunder  Day   a.  Loll  Beharry  Sein. 

Bail,  17. ;  Costs,  25. 
Bamchunder  Doss  Paulit  a.  Bukam  Mitier. 

Mortgage,  47. 
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Banfthimder  Sahoo,  Petitioner.  Fines,  10 ; 
Jurisdiction,  272  a. 

Bamehunder  Seal  a.  RamcnlUan  M  undell. 
Evidence,  28 ;  Jurisdiction,  42. 

Bamehunder  Surma  v.  Gungagovind  Bun- 
hoojiah.  Gift,  1 1,  12 ;  Hindu  Widow,  15 ; 
Inheritance,  156,  157. 

Bamehunder  Tarklunluir  a,  Gopeenath  Bai. 
Biver,  8. 

Bamehunder  Unoopram  'v,  Bhugwan  Man- 
sing.    Bond,  15. 

Bamchum  Chuckerbutty  v.  Badamohun 
Chuckerbutty.    Statute,  7. 

Bamchum  Lai  v.  Tej  Koonwur,  Mt  New 
Trial,  6. 

Bamchurn  Loll  v.  Joykissen  Doss.  Amend- 
ment, 6 ;  Practice,  132. 146. 

Bamchum  Paree  a.  Kishenpershad  Bonner- 
jee.    Jurisdiction,  251  -,  Mortgage,  103. 

Bamchum  Potedar  a.  Bamjee  Doss.  Crimi- 
nal Law,  587. 

Bamcomal  Nundy  a.  Kisnomohun  Sain. 
Practice,  29. 

Bamconny  Corr  a,  Mahender  Deb  Boy.  Ju- 
risdiction, 19. 

Bamconny  Dutt  a.  Sree  Muttee  Berjessory. 
Evidence,  5 ;  Executors  and  Adnunistra- 
tors,  70, 71 ;  Inheritance,  62. 242 ;  Will,16. 

Bamconny  Ghose  o.  Bamsanker  Haldar. 
Practice,  25. 

Bamcoomar  Mozendar  a,  Seetolchunder 
Ghose.    Practice,  122.  133. 

BamcuUian  Mundell  v,  Bamehunder  SeaL 
Evidence,  28  ;  Jurisdiction,  42. 

Bamdas  Brijbhookundas  v,  Corsellis.  Pub- 
lic Officer,  7. 

Bamdas  Brijbookundas  a.  Juggeewundas 
Keeka  Shah.  Mortgage,  83, 84 ;  Partner,  8. 

Bamdass  Hurridass  a.  Cursondass  Hunsraz. 
Contract,  10 ;  Executors  and  Administra- 
tors, 83,  84. 

Bamder  Mitter  o.  NunduloU  Mitter.  Da- 
mages, 1. 

Bamdhone  Bonneijee  a.  Bissumber  Seal. 


Appeal,  35. 
amohc 


Bamdhone  Bonneijee  a,  Mutty  Loll  Seal. 
Practice,  123. 143. 

Bamdhone  Chuckerbutty  a.  Doe  dem.  Anun- 
do  Baur.    Ejectment,  18 ;  Practice,  87. 

Bamdhone  Ghose  a.  Government  Crimi- 
nal Law,  200. 

Bamdhone  Ghose  v.  Low.    Bail,  12. 

Bamdhone  Ghose  r.  Bamanund  Ghose.  Eri- 
dence,  37. 

Bamdhone  Nundun  a,  Kistnchund  Seal. 
Limitation,  17. 

Bamdhone  Nundy  a,  Kistnochunder  Sircar. 

'  Limitation,  16. 

Bamdhone  Pattuck  a.  The  King.  Criminal 
Law,  20. 

Bamdhun  Dibbea,  Mt  v.  Boodemerain 
Chowdree.    Action,  40, 41. 

Bamdhun  Bai  r.  Bishennath  Bose.  Forcible 
Dispossession,  I. 

Bundhun  Sein  v.  Kishenkanth  Sein.  Inhe- 
ritance, 17 ;  Limitation,  29. 

Bamdial  a.  Kudaree.  Criminal  Law, 
502. 


Bamdial  Bhoonia  a,  Nyne  Koeree.  Crimi- 
nal Law,  581.  620. 

Bamdial  Bokkal  v,  Ludroon,  Mt  Criminal 
Law,  229. 

Bamdolal  Pande  a.  Solukhna,Mt  Adop- 
tion, 14,  15.  Ill;  Deed, 5;  Inheritance, 

30.  115. 

Bamdoolal  Jogee  v,  Bampershad  Sookul. 
Criminal  Law,  230  c. 

Bamdoolal  Misser  «.  Muddun  Mohun  Bhut- 
tacluu7a.    Land  Tenures,  10 ;  Sale,  27. 

Bamdoolal  Misser  v.  Bammohun  Sawunt 
Land  Tenures,  29. 

Bamdoss  v,  Smitii.    Jurisdiction,  7. 

Bamdul  a.  Government  Criminid  Law,  547. 

BamdulloU  Sircar  r.  Sree  Mootee  Soonah 
Dabee.  ^ligious  Endowment,  14;  Will, 
21.  ^ 

BamduloU  Aush  a.  Jameat  Khan.  Practice, 
51. 

BamduloU  Sirkar  v,  Sree  Mutty  Joymoney 
Daby.    Stridhana,  2 ;  WUl,  1. 

Bamdun  Deb  Surmono  a.  Buggonauth  Shaw. 
Mortgage,  46  a. 

Bamdyid  a.  Government  Criminal  Law, 
485. 

Bamgopaul  Chowdree  a.  Bajebullub  Chai- 
teijee.    Usury,  7. 

Bamgopaul  Mullick  r.  Barretto.  Practice, 
189. 

Bamgopaul  Mullick  v.  Bajbullub  Seal. 
Costs,  14. 

Bamgopaul  Mullick  a.  Bamtonoo  Mullick. 
Ancestral  Estete,  3 ;  Practice,  163 ;  Beli- 
gious  Endowment,  14 ;  Will,  21.  24,  25. 

Bamgopaul  Boy  a.  Ally  Nazuffer  Khan. 
Jurisdiction,  185. 

Bamgopaul  Sing  t?.  Isserchunder  Bose. 
Amendment,  20. 

Bamgovind  Mitter  a.  Bex.  Jurisdiction,  167. 

Bamgunga  Deo  v.  Doorgamunee  Jobrai. 
Custom  and  Prescription,  6;  Inheri- 
tance, 208. 

Bamgunga  a.  Uijun  Manic  Thakoor.  Inhe- 
ritance, 209. 

Bamgunga  Manik  a.  Banee  Soomitra.  In- 
heritance, 209. 

Bamhun  Gupto  a.  Sreemutty  Juggomoha- 
mey  Dossee.    Inheritance,  53. 

Bamhuns  a.  Government  Criminal  Law, 
321. 

Bamindur  Deb  Bai  a.  Kishenmohun  Bun- 
hoojea.    Bill,  2  a ;  Sale,  40. 

Bamindur  Deo  Bai  v.  Boopnarain  Ghose. 
Jurisdiction,  220  ;  Mortgage,  63. 

Bamjanee  Khansumiah  v.  Graves.    Practice, 

31.  86. 

Bamjee  Bunoja  a.  Monroop  Bai.  Attach- 
ment, 20 ;  Land  Tenures,  37,  38. 

Bamjee  Bunojah  a,  Pitumber  Bhurtacharij. 
Attachment  20;  Forcible  Dispossession, 
2 ;  Land  Tenures,  37, 38 ;  Lease,  24. 

Bamiee  Doss  v,  Bamchum  Potedar.  Crimi- 
nal Law,  587. 

Bamjee  Bai  a.  Government  Criminal 
Law,  96. 471. 

Bamjeemul  a.  Meer  Nizamoo-deen.  Agent 
and  Principal,  12. 
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Bamjeewon  a.  Gbolam  Qiiose.  Criminal 
Law,  556. 

Ramjewun  Raee  r.  BuUabee  Eotal.  Crimi- 
nai  Law,  68. 

Ramloy  Chowdree  a.  Jymanee  Bebiah,  Mt 
Inheritance,  56.  146. 

Ramjoy  Pooroomanick  v.  Lewis  Getting. 
Partner,  4. 

Bsunjoy  See  v.  Tarrachund.  Inheritance, 
109,  no.  123.  148. 

Ramkaunt  Bnnhoojea,  the  heirs  of  a.  Bho- 
wannychum  Bnnhoojea.  Ancestral  Es- 
tate, 6. 

Ramkishen  Gteer  a.  Kashee  Sorum  Chukr- 
wurty.    Evidence,  140. 

Ramkishen  Rai  v.  Gopee  Mohan  Baboo.  Ac- 
tion, 33 ;  River,  4.  * 

Ramkishen  Sing  a.  Government.  Criminal 
Law,  162.  517. 

Ramkishen  Surkheyl  v.  Sri  Mutee  Dibia, 
Mt.    Inheritance,  41. 

Ramkishore  Paul  v.  Ram  Singh.  Criminal 
Law,  623,  624. 

Ramkishore  Surma,  Petitioner.  Fines,  1 1 ; 
Jurisdiction,  272  ft. 

Ramkissen  Dutt  a.  Doe  dem.  Ramanund 
Mukhopadia.  Hindu  Widow,  23 ;  Inhe- 
ritance, 49. 

Ramkissno  Hozarah  a.  Doe  dem.  GtMmlkis- 
sore  Seat  Executors  and  Administrators 
66. 

Ramkissore  Mukopadhia  a.  CoUypersad 
Mookeijee.     Practice,  64. 

Ramkoomar  Burm  a.  Ranee  Indranee.  Evi- 
dence, 124. 

Ramkoomar  Chuckerbuttee  v.  Ram  Ram 
Bhuttacbargee.    Mesne  Profits,  13. 

Ramkoomar  Neaee  Bachusputee  v.  Bhug- 
wuttee  Dibia.    Interest,  37 ;  Mortgage,72. 

Ramkoomar  Neaee  Bachesputtee  v.  Eisben- 
kunker  Turk  Bhoosun.  Ancestral  Es- 
tate, 5. 

Ramkoonwur,  Mt  a.  Eeshoor  Poonjiyar. 
Gift,  34,  35, 36. 

Ramkoonwur  v.  Ummur.  Inheritance,  74 ; 
Maintenance,  37. 

Ramkunbaee  Rai  v.  Bung  Chund  Bunhooiea. 
Ancestral  Estate,  15  a ;  Partner,  1  ;  Pre- 
emption, 2. 

Ramkunhai  a.  Government  Criminal  Law, 
258. 

Ramlall  Pandey  a.  Puddumchum  Mohapater. 
Appeal,  88. 

Ramlall  Thakoorseydass  v.  Soojamull  Dhond- 
mull.     Gaming,  1. 

Ramlochun  Mullick  v,  Cockerell.  Juris- 
dicUon,  117.  125. 

Ramlochun  Pridban  v.  Hurchundur  Chow- 
dree.   Evidence,  9. 

Ramlochun  Roy  v.  Guddadhur  Acheijee. 
Practice,  169. 

Ramlochun  Roy  v.  Guddadhur  Ouchaijee. 
Jurisdiction,  78.  90. 

Ramlochun  Sircar  a.  M'Neight  Practice, 
73. 

Ramlochund  Ghose  r.  Nittanund  Sein.  Ju- 
risdiction, 18 ;  Scire  Facias,  4. 

Hammanath  Bysack  a.  Comulmoney  Dossee. 


Maintenance,  23a,  23b,  iSe,  23d,*2Be. 
26,27. 

Rammanik  Moody  r.  Jynarain.    Sale,  32. 

Rammohun  Bonnerjee  a.  Tarracbun  Chat- 
teijee.    Sequestration,  26. 

Ranmiohnn  Jee  v.  Sookmoye  Dossee.  Prae- 
tice,  27. 

Rammohun  Mullick  v.  NubldflBore  Seal. 
Contempt  9. 

Rammohun  Mulli&  a.  Shaik  JnmmoroddeD. 
Mortgage,  52. 

Rammohun  Mullik  a.  Zumeeroodeen.  Mori- 
gage,  99. 

Rammohun  Paul  a.  FatoIIah  AsphaL  Frae- 
tice,  141. 

Rammohun  Rai  a.  Radhakishen  Rai.  Laod 
Tenures,  12. 

Ranunohun  Sawunt  a.  Ramdoolal  Bfiaaer. 
Land  Tenures,  29. 

Rammohun  Sircar  v,  Jugmohon  Sircar. 
Practice,  213. 

Ranmaraen  a.  Raja  Rajkishen.  Jurisdic- 
tion, 255. 

Ramnaraen  Deo  a.  Huree  Mohnn  Thakoor. 
Jurisdiction,  256. 

Ramnarain  a.  Ramram  Dutt  Jorisdietion, 
54. 

Ramnarain  Doss  v.  Preston.    Ejectment  25. 

Ramnarain  Ghose  a.  Munoher  LaL  Action, 
30 ;  Debt  7. 

Ranmarain  Misser  a.  Doe  dem.  Brojesehree 
Seatanny.  Evidence,  33;  Habeas  Cor- 
pus, 2  b, 

R«nnarain  Mitter  v.Ealee  Das  RaL  Ac- 
tion, 12. 

Ranmarain  Mitter  v.Ealee  Pershad  Rai. 
Lease,  36. 

Ramnarain  Mookerjee  a.  Hurropersand 
Ghose.  Attachment,  14;  Practice,  180, 
181. 

Ramnarain  Mookeijee  v.  Nubbochonder 
Chatterjee.    Scire  Facias,  8. 

Ranmarain  Roy  v.  Bason.  JuriadictioD, 
67. 

Ramnarain  Sawunt  v,  Suroop  Chnnder  Dutt 
Practice,  297. 

Ramnarain  Singh  v.  Dabee  Katchee.  Cri- 
minal Law,  616. 

Ramnarain  Tagore  v.  Kistnopersand  Chow- 
dry.    Evidence,  38. 

Ramnath  Singh  v.  Rajroop  Singh.  Pre- 
emption, 6. 

Ramnaut  Tagore  v.  Krishnapersaud  Tagore. 
Practice,  51. 

Ramnewauz  a.  €k>vemment  Criminal  Law, 
272.  292. 

Ramohun  Paul  v.  Carrapiet  Sarkies.  Seques- 
tration, 4. 

Ramoo  Sahoo  a.  Jograj  Sahoo.  Bills  of  Ex- 
change, 12. 

Ramoorboy  r.  Coonjara  Soobarpy.  Affi- 
davit 1. 

Ramparshad  Rai,  Petitioner.  Regnlations, 
12. 

Rampersaud  llStter  a.  Kistnopersaud  Sng. 
Practice,  121. 

Rampershad  a.  Government  Criminal  Law, 
374. 
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Bamfenhad  Balea  a.  Run  Eoomar  BaL 
Evidence,  142. 

Bampenhad  Sookul  a.  Bamdoolal  Jogee. 
Criminal  Law,  230  e. 

Ramram  Dutt  v.  Ranmarain^  Jurisdiction, 
54. 

Ramrang  a.  Goyernment  Criminal  Lav, 
378. 

Ramrutton  Bonneijee  v,  Rajkissen  Cbow- 
dry.    Bail,  15. 

Ramrutton  Chatterjee  r.  Muddosoodun  Bon- 
neijee.   Bail,  17  ;  Costs,  25. 

Ramrutton  MuUick  v.  Barretto.  Affidayit,  4. 

Ramrutton  Mullick  a.  Surroopcbunder  Sir- 
car Cbowdry.    Appeal,  46. 

Ramrutton  Mullick  v,  Tarrachund  Boss. 
Attorney,  6. 

Ramrutton  Mullick  v.  The  East-India  Com- 
pany.   Arbitration,  2. 

Runrutton  Rae  v.  Furrook  oon  Nissa.  Gift, 
82. 

Ramrutton  Roy  a.  Bissessur  Bonneijee.  Ju- 
risdiction, 40,  41.  132,  133.  145 ;  Prac- 
tice, 24. 

Ramrutton  Roy  v.  Bissumber  Sein.  Prac- 
tice, 92. 

Ramruttun  Das  a.  Moobummud  Jaun  Chow- 
.  dhry.    Interest,  34. 

Ramrutun  Das  o.Bunmalee  Das.  Inberi- 
tance,  189. 

Ramrutun  Sing  v»  Cbunder  Naraen  Rai. 
Pre-emptionr  1. 

Ramsay  a.  Doe  dam.  CoWin.  Ejectment, 
1  ;  Jurisdiction,  123. 

Ramsaboy  Jemadar  a.  Govind  Doss.  Costs, 
40;  Inheritance,  197,  198;  Practice,  199. 

Ramsbunkur  Rajaram  a.  Uurjeevun  Jadow. 
Estate,  2. 

Ramsook  a,  Rookman,  Mt  Criminal  Law, 
131. 

Ramsoonder  a,  Gh)oroopersbaod  Cawora.  Cri- 
minal Xaw,  56. 

Ramsoonder  Gbose  a,  Buckley.   Interest,  49. 

Ram80ondura.AkubatGooroopersbaud.  Cri- 
minal Law,  278. 

Ramsoondur  Bbagul  a.  Goyemment.  Cri- 
minal Law,  476. 

Ramsunder  Bose  o.  Sobaram  Naskar.  Prac- 
tice, 61. 

Ramsunder  Mitter  a.  Legallis.    Pleading,  3. 

Ramsunder  Marain  Mitter  v.  Luckynarain 
Cbowdry.    Attachment,  1. 

Ramsnnker  Bysack  a.  Buddinauth  Bysack. 
Affidavit,  9. 

Ramsuuker  Ualdar  v.  Anundo  Moy.  Usory, 
13. 

Ramsunker  Haldar  a.  Ramconny  Gbose. 
Practice,  25. 

Ramtonoo  Doss  a.  Cbintamonee  Payne. 
Practice,  26. 

Ramtonoo  Dutt  a.  Banarassy  Gbose.  Debtor 
and  Creditor,  1. 

Ramtonoo  Dutt  a.  Doe  dem.  Russickloll 
Dutt    Will,  7. 

Ramtonoo  Dutt  a.  Razbullub  Cbatteijee. 
Pleading,  6. 

Ramtonoo  Dutt  a.  Doe  dem.  Taasooduck  Hus- 
san.    Ejectment,  17. 


Ramtonoo  Mulliek  v.  Ramgopaul  Mullick. 
Ancestral  Estate,  3  ;  Practice,  163  ;  Reli- 
gious Endowment,  14 ;  Will,  21.  24,  25. 

Ramtunnoo  Bhose  a.  Gopee  Mobun  Tbakoor. 
Land  Tenures,  38,  39 ;  Lease,  24 ;  Mesne 
Profits,  3 ;  Practice,  251. 

Ramzan  AUee  v.  Chootun,  Mt    Estoppel,  5. 

Ramzaun  a.  Government  Criminal  Law,  520. 

Ramzaun  Hyat  a.  Peetasee,  Mt  Criminal 
Law,  213. 

Rana  Ubhee  Singh  Ra{a  v.  The  Collector  of 
Broach.    Dues  and  Duties,  5. 

Randolph,  Tetitioner.    Practice,  304  a. 

Ranee  fibudonm  v.  Hemunchul  Singh.  Evi- 
dence, 78 ;  SetUeaient,  3. 

Ranee  Bhuwani  Dibeh  v.  Ranee  Soonij  Mu- 
nee.  Inheritance,  13.  22.  71.  83.  97.  237. 
239 ;  Limitation,  76  ;  Partition,  1  a. 

Ranee  Bukhsb  Bebee  v.  Nadir  Beebee. 
Husband  and  Wife,  58 ;  Inheritance,  292. 

Ranee  Bussunt  Coomaree  r.  Mudoosoodun 
Coopooreah.    Amendment,  12. 

Ranee  Bussunt  Koomaree  v.  Ranee  Kummul 
Koomaree.    Maintenance,  28. 

Ranee  Dilraj  Konwur  a.  Rajah  Shumshere 
Mull.    Atfoption,  4.  40 ;  Inheritance,  86. 

Ranee  Hurrosoondery  v,  Cowar  Kistonauth. 
Adoption,  36 ;  Infant,  2 ;  Maintenance,  1, 2. 

Ranee  Indranee  v.  Ramkoomar  Burm.  Evi- 
dence, 124. 

Ranee  Judesree  a.  Pedum  Nath  Rai.  Agent 
and  Principal,  13 ;  Deed,  18. 

Ranee  Jugdesree  v.  Pooruncbund  Srimal. 
Mortgage,  60. 

Ranee  Jugudum  a.  Bbowanee  Purshad  Chow- 
dree.    Religious  Endowment,  10. 

Ranee  Kisbenmunee  v.  Rajah  Oodwunt 
Singh.    Adoption,  99. 

Ranee  Kisbenmunnee  v.  Battye.    Surety,  9. 

Ranee  Kolochomoney  a.  Unnopoomah  Da- 
bee.    Evidence,  49. 

Ranee  Kotee  Lukhee  Debbea  a.  Maharajah 
Eisben  Kishore  Manick.  Custom  and  Pre- 
scription, 6, 7. 

Ranee  Kummul  Koomaree  a.  Ranee  Bus- 
sunt Koomaree.    Maintenance,  28. 

Ranee  Moradun  v.  Mt.  Roop  Kowur.  Sale, 
48  ^ 

Ranee  Muhesbree  a.  Pershad  Singh.  Inhe- 
ritance, 46.  200  ;  Maintenance,  39. 

Ranee  Nilcomul  Dossee  a.  Rajah  Rajnarain 
Roy.    Infant,  10. 

Ranee  Rajessoree  v.  Ranee  Solachanomoney. 
Evidence,  67. 

Ranee  Sevagamy  Nachiar  o.  Streemathoo 
Heraniah  Gnrbah.  Adoption,  27,  28,  29, 
30,  31.  46.  74.  91. 

Ranee  Siroomunnee  a,  Mobun  Lai  Khan. 
Gift,  8 ;  Hindu  Widow,  14. 

Ranee  Solachanomoney  a.  Ranee  Rajessoree. 
Eyidence,  67. 

Ranee  Soogunda  a.  Biahenpirea  Munee.  In- 
heritance. 135. 

Ranee  Soomitra  v,  Ramgunga  Manik.  In- 
heritance, 209. 

Ranee  Sooruj  Munee  a.  Ranee  Bhuwani  Di- 
beh. Inheritance,  13.  22.  71.  83.  97.  237. 
239 ;  Limitetion,  76 ;  Partition,  1  a. 
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Ranee  Tarnee  Dibia  a.  Rao  Ram  Sunkar. 
Practice,  265. 

Ranee  Zoohoorannisa  a.  Rajah  Deedar  Hoo- 
sein.  Appeal,  102  ;  Inheritance,  257, 258. 
287,  28S,  289,  290.309,310,311;  Prac- 
tice, 237.  241 ;  Regulations,  11. 

Ranganaickaloo  v.  Rama  Naick.  Evidence, 
55  *  Practice  1 24. 

Rani'Bakhsh  Bibi'a.  Shaikh  BibL  Hub- 
band  and  Wife,  67. 

Rani  Hari  Priya  a.  Nand  Kumar  Ray.  Ju- 
risdiction, 277 ;  Court  of  Wirds,  3. 

Rani  Erishnamani  a.  Prasanna  *Nath  Ray. 
Land  Tenures,  44 ;  Practice,  285. 

Ranny  Bawanny  a.  Aga  Takki.  Pleading, 
12. 

Ranny  Lucky  Snrsutty  v.  NilmSney  Mittre. 
Jurisdiction,  55. 

Rany  Anga  Moottoo  Natchiar  a.  Srimut 
Moottoo  Vijaya  Raghunadha  GK>wery  Val- 
lalfra  Perria  Woodia  Taver.  Regula- 
tions, 16  a. 

Rany  Koood  Lntta  a.  Rany  Srimuty  Dibeah. 
Inheritance,  203  b ;  Practice,  Sd,Se, 

Rany  Pudmavati  v.  Baboo  Doolar  Sing. 
Custom  and  Prescription,  2 ;  Inheritance, 
187  a.  203  a ;  Partition,  1  ;  Practice,  8  c. 

Rany  Srimuty  Dibeah  v.  Rany  Koond  Luta. 
Inheritance,  203  b ;  Practice,  Sd^Se, 

Rao  Ram  Sunkur  v.  Ranee  Tamee  Dibia. 
Practice,  265 

Raseek  Lai  Mitter  a.  Zuhooroonissa  Kha- 
num,  Ml     Contract,  26. 

Raaoo,  Mt  v.  Mohun  Lounda.  Criminal 
Law,  49. 

Ratra  a,  Boodhun.    Criminal  Law,  113.  389. 

Rattan  Ehatri  a.  Ehedoo  Lai  Khatri.  Mort- 
gage, 73 ;  Usury,  18. 

Rattan  Mahtun  a.  Partab  Narayan.  Pre- 
emption, 3. 

Ratton  Coondoo  a.  Eisnochum  Shaw.  Usu- 
ry, 10. 

Rattray  a.  The  East-India  Company.  Ju- 
risdiction, 109. 

Raumgopal  Surmah  Tarafdar  v.  Rumzaun 
Beebee.    Mortgage,  106, 107. 133. 

Raw  Jewun  Misr  v.  Guoree  Singh.  Pen- 
sion, 1. 

Ray  Chander  Ray  a.  Fiazuddin.  Assess- 
ment, 11. 

Ray  Manohar  Lai  a.  Raja  Patni  MaL  Inhe- 
ritance, 154;  Partition,  57. 

Ray  Nim  Chunder  Ray  a.  Gbulam  Kadir. 
Mortgage,  125. 

Ray  Radha  Gobind  Singh  v.  Qoraehandra 
Gosain.  Allowance,  4  ;  Appeal,  72  ; 
Fines,  8. 

Ray  Srikrishn,  Petitioner.  Interest,  48  6, 
48  c. 

Raykissen  Mitter  a.  Sreemutty  Gk>Tindo 
Dossee.    Practice,  99,  99  a. 

Raza  Vencata  Narsimba  Appa  Rao  a.  Riuah 
Vencata  Narsimha  Oppa  xtao.  Jurisdic- 
tion, 224 ;  Land  Tenures,  46. 

Razbullub  Chatterjee  v,  Ramtonoo  Dutt. 
Pleading,  6. 

Reaz  Oodeen  a.  Ram  Narain  Rai.  Lease, 
34. 


Receiver  of  the  Supreme  Comt  a.  ^tns 
Nicus  Pogose.    Evidence,  1 15. 

Reddy  Row  a.  The  King.  Criminal  Law,  4. 
18.45  a. 

Reed  o.  Barnes.    Costs,  7. 

Reed  a.  Barnes.    Costs,  12. 

Reed  a.  Byjenaut  Sing.    British  Subject,  I. 

Reed  v,  Govindchund.    Appeal,  40. 

Reed  a.  Mackintosh.    Practice,  34. 

Reed  a.  Rajah  B^je  Govind  Sing.  Prac- 
tice, 129. 

Reid,  eX'parU,    Evidence,  41. 

Reid  a.  Muddenmohun  Sein.  Warrant  of 
Attorney,  2. 

Reid  V.  Muttoormohun  Sein.    Costs,  30. 

Reid  a.  Rajnarain  Ghose.    Bastard,  2. 

Remfry  v,  Cowie.    Appeal,  56,  57,  58,  58  a. 

Rempriah  Dabee  Administratrix  of  Govind- 
dram  Tagore  a.  Kissenchum  Tagwe.  Li- 
mitation, 13. 

Rempriah  Dossee,  in  the  goods  of.  Execu- 
tors and  Administrators,  63. 

Rennell  a.  Sremuttee  Dossee.    Costs,  5. 

Revely  v.  Limond.    Practice,  47. 

Rewadas  Khoreedas  v.  Ubheraj  Pitambur. 
Razi  Nameh,  2. 

Rex  V.  Appa.    Criminal  Law,  21. 

Rex  V.  Bhaughbut  Dullol.   Criminal  Law,  9. 

Rex  V.  Buckingham.    Criminal  Law,  35. 

Rex  V.  Bungsheedhur  Coondoo.  Criminal 
Law,  9. 

Rex  r.  Chundichum  Bose.  Criminal  Iaw, 
2  a. 

Rex  o.  Clarke.    Criminal  Law,  26. 

Rex  V.  Cock.    Criminal  Law,  26. 

Rex  V,  CoUipersaud  Ghose.  Criminal  Law, 
3 ;  Statutes,  13. 

Rex  V.Francisco  Jose.  Criminal  Law,  27,23. 

Rex  V.  Goculnauth  Mullick.  Criminal  Lsw, 
36 ;  Jurisdiction,  31. 170, 171. 

Rex  V.  Horrebow.    Criminal  Law,  40. 

Rex  a.  Janokee  Doss.    Criminal  Law,  31. 

Rex  V.  Nundeeah  Begum.  Criminal  Law, 
15. 

Rex  o.  Peggy.    Criminal  Law,  45  d. 

Rex  V.  Rungovind  liitter.  Jurisdiction, 
167. 

Rex  o.  Rees.    Criminal  Law,  2. 

Rex  V.  Schomberg.    Criminal  Law,  29. 

Rex  v.  Storey.    Criminal  Law,  41. 

Rex  V.  Warren  Hastings.  Jurisdiction,  163, 
164,165,166;  Practice,  23. 

Rex  V.  Wright    Criminal  Lsw,  37, 

Richardson  v.  Betham.  Bankrupt,  2 ;  Evi- 
dence, 26. 

Richardson  v.  Colvin.    Amendment,  22. 

Richardson  a.  Modungopaul  Bose.  Mort- 
gage, 48,  49. 

Richemont  a.  Peren.    Power  of  Attorney,  2. 

Ridely  v.  Hurrochunder  Ghose.  Practice, 
137. 

Rintoul  V.  Colebrooke.    Jurisdiction,  17. 

Robertson  a.  Doe  dem.  Bolaki  Sing.  Eject- 
ment, 16. 19. 

Robinson  a.  Doe  dem.  Anon.  Jurisdiction, 
128. 178. 

Robinson  a.  Doe  dem.  Gooool  Shain.  Ju- 
risdiction, 128. 
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Boblbsoii  a.  Doe  dem.  Indnarain  Nundie. 

Jurisdiction,  177. 
Robinson  a,  Nnndkomar  Fotedar.     Jam- 
diction,  241. 
Rol>Bon  V.  Strettell.    Jnrisdictlon,  148. 

Rock  a.  Lemondine.    Practice,  165, 166. 
Roe  a.  Doe  dem.  I^tour.    Purchaser,  3. 

Roghoonath  Paul's  will.  Case  of.    Will,  19. 

Rogober  Dyal  v.  The  £i»t-India  Company. 
Appeal,  24.  45 ;  Coffts,  S9 ;  New  Trial,  4. 

Rogonath  Chund  v.  Bissonath  Ghose.    Ac- 
countant General,  1 ;  Sequestration,  7. 

Rogonauth  Chund  v,  Soroopchund  Addy. 
Appeal,  11. 

Robman  Khan  V.  Muddermohun  Roy.  Prac- 
tice, 35. 

Rohomut  Senmgund  a.  Shaik  Kobur.  Prac- 
tice, 28. 

Ronald  a.  Edwards.    Bankrupt,  3. 

Ronald  a.  Joseph.  Debt,  4 ;  Execution,  6 ; 
Inheritance,  320. 

Rowjee  Ramajee  Dunjeh  a.  Syud  Hoosein 
Alia.    Mortgage,  29. 

Rooder  a.  Bhooeen,  Mt  Criminal  Law,  124. 
347. 382, 

Rooder  Chunder  Chowdhry  v.  Sumbhoo 
Chunder  Chowdhir.    Inheritance,  144. 

Roodernerain  Chowcfree  Ragonath  a.  Ram- 
dhun  Dibia,  Mt.    Action,  40,  41. 

Rookhmee,  Mt  a,  Govemment.  Criminal 
Law,  160. 

Rookhminee  v,  Tooeeram.  Funeral  Rites,  3. 

Rookman,  Mt  v.  Ramsook.  Criminal  Law, 
131. 

Rooknee,  Mt  a,  Lukkun  Manik  Rai.  Ap- 
peal, 63. 

Rookunee  Dibia,  Mt  a.  Kishnanund  Chow- 
dree.    Maintenance,  24.  239. 

Roop  Chunder  Kupalee  v,  Mahomed  Usghu- 
ree.    Embankment,  2. 

Roop  Kowur,  Mt  a.  Ranee  Moradun.  Sale, 
48  6. 

Roop  Sing  Roy  a.  Poonit  Roy  Rajpoot  Cri- 
minal  Law,  599. 

Roopa  a.  Seedhoo.    Criminal  Law,  632. 

Roopchund  a.  Luchmun  Das.  Practice, 
263. 

Roopchund  Bagdee  a.  Jumal  Oostagnr.  Cri- 
minal Law,  333. 

Roopchund  Bhackett  v.  BannamuU.  Prac- 
tice, 43  a. 

Roopchund  Day  v.  Matthews.    Bail,  14. 

Roopchund  Sahoo  a.  Dilaram.    Sale,  35. 

Roopchund  Tilukchund  v,  Phoolchund 
Dnurmchund.  Defamation,  3;  Hindu 
Widow,  27. 

Roopcham  Mohapater  r.  Annndlal  Khan. 
Inheritance,  179. 

Roopchum  Roy  o.  Russoo  Day.  Practice, 
167. 

RooploU  Mullick  a.  Wyatt  Bankar,  6,  7 ; 
Statute,  17. 

Roopnarain  Ghose  a.  Ramindur  Deo  Rai. 
Jurisdiction,  220 ;  Mortgage,  63. 

Roopnarain  Holdar  a.  Unnoodapersaud. 
Practice,  54. 

Roopnerain  Singh  r.  Buzshee  Bhugwunt 
Singh.    Appeal,  94. 

Vol,  I. 


Roopnurayun  Deo  r.  Rajah  Qadir  Ulee.  Li- 
mitation, 59;  Settlement,  1. 
Roopshnnker  Shunkorjee  a,  Rnyee  Bhudr 
Sheo  Bhudr.  Adoption,  108 ;  Inheritance, 
57. 103, 104. 244 ;  Jurisdiction,  230 ;  Main- 
tenance, 41 ;  Partition,  52. 
Roopshunkur  Jaeeshunkur  a.  Nuthoo  Sooda- 

ram.    Priest,  2. 
Roopun  Rai  r.  Juglall.    Criminal  law,  78. 
555. 

Roopun  Sahee  a.  Biija  Sahee.    Estate,  1 ; 
Evidence,  9i. 

Roopun  Singh  a,  Durgopal  Singh.    Adop- 
tion, 85. 

Roostumiee  Nnreemvijee  a.  Nurotom  Sheo- 
laL    Bills  of  Exchange,  13. 

Rorke  v,  Dal^lL    Sequestration,  21. 

Rose  V,  Toman.    Jurisdiction,  146. 

Roshun  Ara  Khanum  a.  Wujih  On  Nisa 
Khanum.  Agent  and  Principal,  19. 

Roshun  Khatoon  v.  Jan  Khatoon.  Appeal, 
69. 

Rossmoney  Dossee  a.  Muddoosoodun  SandiaL 
Practice,  190. 

Rossmoney  Dossee  a.  Woomachum  Does. 
Evidence,  68 ;  Practice,  170. 

Rostan  a.  Lackersteen.    Costs,  45. 

Rouse  r.  Haig.    Action,  10. 

Rowsun  Pardhun  v.  Ruggoo  Dhobey.  Cri- 
minal Law,  67.  240. 

Rova  Pillay  a.  Valangapooly  Taven.  Juris- 
diction, 229 ;  Limitation,  83. 

Rozario  a.  Government  Criminal  Law,  51. 
557. 

Rubbee  Koor,  Mt  v.  JewutRaur.  Arbitra- 
tion, 6 ;  Practice,  236. 

Reid,  ex-parte.    Arrest,  1. 

Runchor  a.  Hurree  Kussun.    Debtor.  4. 

Rudranand  Singh  a.Raja  Baidyanund  Singh. 
Custom  and  Prescription,  5 ;  Manager,  4 ; 
Partition,  10. 

Ruggonatii  Rae  a.  Roonwur  Sutchum  Gho« 
sal.    Sale,  31,  a. 

Ruggonauth  Shaw  v.  Ramdun  Deb  Surmono. 
Mortgage,  46  a. 

Ruggoo  Dhobey  a,  Rowson  Pardhun.  Cri- 
minal Law,  67.  240. 

Ruggoo  Junna  a.  Government  Criminal 
Law,  164. 

Rughoo  Das  r.  Gokhai  MuUick.  Criminal 
Law,  165. 

Rughooah  Bagah  a,  Kartick  Jenna.  Crimi- 
nal Law,  167. 

Rughoonatti  Das  a.  Jugunnatb.  Inheri- 
tance, 210. 

Rughoonath  Doss  a,  Meer  Gholam  Sumda- 
nee.    Criminal  Law,  249  b. 

Rughoonath  Kulyan  a.  Dhoollnbh  Mooljee. 
Debtor,  19;  Interest,  42  a. 

Rughoonath  Madhowjee  a.  Lukshumun  Pan- 
doorung.  Executors  and  Administrators, 
108. 

Rughoonath  Nundee  a.  Zillah  Rajshahy, 
Collectors  of.    Assessment,  8. 

Rughoonath  Oodhoinee  v.  Shureef  Moofaum- 
mud.    Rights  of  Neighbourhood,  1. 

Rughoonath  Pathick  a.Mttrdun  Sing.  Col- 
lector, 5 ;  Settlement,  7. 
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Rughoooath  Sahyr  a.  Agund  Raee.  Deedi 
22. 

Rugoo  Ram  SiDg  v.  Loshkeree.  Criminal 
Law,  166. 

Rogoonath  Jetha  v.  Poonbootam  Sunknr. 
Cast,;. 

Ruheem  v.  Hisabooddeen.  Criminal  Law, 
379.  424. 

Ruheem  Ali  a.  Eareem-oo-Nissa,  Mt  Hus- 
band and  Wife,  72. 

Ruheem  OoUah  a.  Sheikh  Rumzaun.  Cri- 
minal Law,  107.  * 

Ruheema,  Mt  a.  Noor  Beebe^.  Firikh- 
khatt,  2 ;  Gift,  68. 

Ruheema  Buhoo,  Mt.  «.  Sookhlal  Ruthun- 
chund.  Appeal,  108  ;  Husband  and  Wife, 
99.  • 

Ruheema  Buhoo,  Mt  v.  Suhoorabjee  Buh- 
ramjee.    Husband  and  Wife,  99. 

Ruhmut  a.  Qovernment  Criminal  Law, 
697. 

Ruhmut  UUah  a,  Munnee,  Mt  Criminal 
Law,  428. 

Ruhmut-oon  Nisa  Beebee  a.  Shah  Qholam 
Mohee-ood-deen  ^ahib  Shootary.  Evi- 
dence, 90 ;  Gift,  44 ;  Will,  46. 

Rujeem  Bukhsh  v.  Yar  Mohummud.  Cri- 
minal Law,  550.  571.  622. 

Ru|hoo,  Mt  V.  Edoo.    Criminal  Law,  220. 

Rujjooali  a.  Government  Criminal  Law, 
383. 

Rmub  Ali  Khan  v.  Ramchunder  Chutooijea. 
Evidence,  12. 

Ruliyat,  Mt  v.  Madhowjee  Panachund.  Hus- 
band and  Wife,  8. 

Ralyat  a.  Bhoola  Runchhor.    Priest,  3. 

Rulyat  o.  Yakoob  Johannes.  Mortgage, 
20. 

Ruma  Baee  a.  Gopal  Rao  Pandoomng.  Par- 
tition, 51. 

Ruma  Baee  Bhide  a.  Tbukoo  Baee  Bhide. 
Inheritance,  64;  Maintenance,  12. 

Rumbold  v,  Joynarain  Gosaul.  Jurisdiction, 
12. 

Rumkoo  a.  Government  Criminal  Law, 
432. 

Rumzaun  Beebee  a.  Raumgopal  Surmah 
Tarafdar.    Mortgage,  106, 107.  133. 

RuDgamah  v,  Atchummah.  Adoption,  20  ; 
Inheritance,  36.  95.  141 ;  Maintenance, 
22  a,  32. 

Runglal  Chowdhry  v.  Ramanath  Dass.  Land 
Tenures,  24, 

Rungoo  Beebee  a.  Hurryhur  Chowdry. 
Khalisah,  1. 

RuDJeet  a.  Fohup.    Criminal  Law,  146. 

RuDjeet  Sing  a.  Mutah  Been.  Practice, 
88,  89. 106. 

Runnoo  v.  Bhyrub  Rae.  Criminal  Law, 
377. 

Runnoo,  Mt  v.  Jeo  Ranee.  Inheritance, 
158. 

Rup  Chand  v.  Bhagwan  Datt    Sale,  22. 

Rup  Chand  a.  Lachman  Das.  Guardian, 
10  ;  Infant  1. 

Rup  Chand  Sahu  v.  Jivan  Lai  Ray.  Huzuri 
Mahall,  1 ;  Limitation,  63  ;  Practice,  272 ; 
Settlement  14. 


Russell,  in  the  matter  of.  Certiorari,*?,  8 ; 
Criminal  Law,  12 ;  Statute,  3. 

Russick  Chunder  Neogee  r.  Omachum  Bon- 
neijea.    Jurisdiction,  240. 

Russick  Chunder  Neogby  a.  Sibchnnder 
Ghose.    Mortgage,  6,  7. 

Russick  Chunder  Neoghy  a.  Sreemntty  Ran- 
nee  Comulcooary.    Practice,  101. 

Russick  Chunder  Seal  a.  Millett  Jurisdic- 
tion, 144. 

Russickchunder  Neoghy  v.  Hnrripersaad 
Ghose.    Execution,  10. 

Russickchmider  Neoghy  a,  Sibnanin  Gbose. 
Mortgage,  18. 

Russomov  Dutt  a,  Anderson.    Costs,  2. 

Russon  donsumah  a.  Doe  dem.  Ramtonoo 
Mitter.    Lease,  6. 

Russoo  Day  a.  Roopchum  Roy.  Practice, 
167. 

Rnssoomunee  a.  Bhyroochund  RaL  Inheri- 
tance, 1. 83.  97  ;  Partition.  15. 

Rustomjee  Cowasjee,  in  the  matter  of. 
Mortgage,  53. 

Rustomjee  Cowasjee  v.  Bodsworth.  Seques- 
tration, 5. 

Rutcheeputty  Dutt  Jha  v.  Rajunder  Narain 
Rae.  Custom  and  Prescription,  2 ;  Inhe- 
ritance, 178.  203 ;  Practice,  8. 

Rutnasuree  Dibia,  Mt  a.  Gourhnrree  Ku- 
braj.    Inheritance,  25, 26. 

Rutton  Kristna  a.  Ambawow.  Liheriianoe, 
79.  96 ;  Watan,  3. 

Ruttonjee  Byramjee  v.  Cawasjee  Ruttonjee 
Revenue,  3. 

Ruttoo  Singh  v.  Phoolail  Singh.  Criminal 
Law,  215. 

Ruttun  V.  Jugjeet  Singh.  Criminal  Law, 
368. 

Ruttun  Baee  a.  Kasee  Dboollubh.  Hus- 
band and  Wife,  14  a. 

Ruttun  Baee  a.  Hurkoonwur.  Hindu  Wi- 
dow, 26. 

Ruttun  Munee  Dassea  o.  Shunkoree  Dassea. 
Limitation,  19. 

Ruttunkoonwur,  Mt  v.  Ruttunram  Ubhe- 
ram.    WiU,  26. 

Ruttunram  Ubheram  a.  Ruttunkoonwur, 
Mt    WiU,  26. 

Ruvee  Bhudr  Sheo  Bhudr  v.  Roopshnnker 
Shunkeijee.  Adoption,  108;  Inheritance, 
57.  103,  104.  244 ;  Jurisdiction,  230 ; 
Maintenance,  41 ;  Partition,  52. 

Ruzia  Begum  v.  Aka  Moohummud  Ibrahim. 
Gift,  43 ;  Inheritance,  251 ;  WiU,  AS,  49. 

S. 

Sabajee  Bhilare  a.  Buheercjee  Bhilare. 
Appeal,  107  ;  Ehoti,  2. 

Sabitra,  Mt  a.  Bhola  Nath  Raee.  Inheri- 
tance, 250. 

Sabitra  Dye  a.  Sutroogun  Sutputty.  Adop- 
tion, 78  i  Evidence,  7.  97. 

Sabitreea,  Mt  a,  Bhola  Nath  Doss.  Joris- 
diction,  227. 

Sabitreea  Daee,  Mt  v.  Sator  Ghon  Sntput- 
tee.    Evidence,  G. 

Sabooddha  liisser  a.  Ram  Summ.  Appeal, 
67;  Arbitration,  II. 
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Sadhqp  Lall  v.  Naeemt  ^Beebee.  Mori- 
gage,  8. 

Sadhoochum  Butt  a.  Nobbocomar  Butt  Ju- 
risdiction, 46. 

Sadooram  v.  The  Zamindar  of  Chitteyelly. 
Regulations,  15  a. 

Sadr-ud-din  Chaudhari  a.  Fran  Krisbn  Ne- 
ogi.    Appeal,  74 ;  Limitation,  69,  70. 

Saheb  Prubllad  Sein  v.  Cbuttooreeah  Kur- 
murdun  Sing.     Evidence,  1146.  114  cL 

Sahebherpehlaud  Sein  v.  Chowtereah  Bun- 
merden  Sein.    Evidence,  114  a. 

Saheebun  o.  Sheik  Khoda  Buxsh,  Mt.  Gift, 
50. 

Sahib  Buhoo  a.  Jumal  Bhaee  Eumal  Bhaee 
Sonee.    Husband  and  Wife,  34. 

Sahib  Jan  Khatoon  v.  Bianut  Beebee.  Hus- 
band and  Wife,  57. 

Sahib  Koonwur,  Mt  v.  Sudasookh.  Criminal 
Law,  132.  217  a.  633. 

Sahib  Lai  v.  Sumbhoo  Beb.  Criminal  Law, 
103. 

Sahibzadi,  Mt  a.  Man!  Bibi,  Mt.    Evidence, 

20  ;  Trust  and  Trustee,  4. 

Sait  Gopal  Boss  Mookoondoss  a.  Agha  Mo- 
hammed Mahadustee.  Bills  of  Exchange, 
1,2. 

Sakhawat  Hosen  v.  Trilok  Singh.  Ances- 
tral Estate,  17  a;  Mortgage,  96. 

Sakina  Ehatun  r.  Gauri  Sai^uur  Sen.  Prac- 
tice, 240. 

Sallehkan  v.  Bayamkan.    Attachment,  29. 

Salt  Agent  of  BuUooah  v.  Chundermonee. 
Evidence,  134  a ;  Practice,  233  a. 

Salt  Agent  of  Bullooah  a.  Ramkoomar  Ba- 
nooijea.    Land  Tenures,  32  d. 

Salt  Agent  of  Twenty-four  Pergunnahs  v. 
Chunder  Seekhur  Roy.    Surety,  10. 

Salt  Agent  of  Twenty-four  Pergunnahs  o. 
Moolvee  Gholam  Yuhia.    Surety,  20. 

Salvador  Bernardo  Texeira  a.  Boe  dem.  Be 
Silveira.  Bebt,  3 ;  Executors  and  Admi- 
nistrators, 88  ;  Inheritance,  321,  322 ; 
Practice,  16,  17,  18. 

Samachum  Nundy  v.  Hurrynath  Roy.  Ju- 
risdiction, 82. 

Sambasevah  Eyen  a,  Sevaramian.  Limita- 
tion, 79 ;  Mortgage,  132. 

Sambhu  Chandra  B^jmuadar  a.  Ram  Ratan 
Ray.    Land  Tenures,  11 ;  Practice,  284. 

Srades  v,  Aga  Kurboolie  Mahomed.  Prac- 
tice, 67. 

Sandial  v.  Maitland.  Charitable  Bequest,  8 ; 
Funeral  Rites,  8,  9 ;  Religious  Endow- 
ment, 6. 

Sands  v.  Mean.    Amendment,  17. 

SankerBatta.BandhuRam.   Practice,  248. 

Sarkies  Johannes  a.  Padre  Stephanuse  Ara- 
toon.  Costs,  34  -,  Executors  and  Admini- 
strators, 52 ;  Jurisdiction,  199. 

Sarup  Chand  Sarkar  v.  Raja  Gris  Chandra. 
Evidence,  85 ;  Jurisdiction,  259 ;  Lease, 

21  ;  Mortgage,  89 ;  Sale,  43. 
Sasachella  a.  Ramasamy.    Ancestral  Estate, 

15.  33. 
Sasachella  o.Vencatachella.  Mortgage,  22,23. 
Sashachella  Moodeliar  a.  Vencatasa  Moode- 

liar.    Jurisdiction,  58. 


Sashiah  a.  Ramalingum.     Jurisdiction,  64, 

65. 
Sassee  Munnee  Bassee  a.  Neel  Eaunt  Ghose. 

Appeal,  66. 
Saumcoomar  Beebee  a.  Boe  dem.  Juggomo- 

hun  Mullick.     Husband  and  Wife,  92; 

Inheritance,  332. 
Saunders,  in  the  goods  of.    Executors  and 

Administrators,  46. 
Sawaechund  Namedas   a.  Lala  Choonelal 

Nagindas.    Contract,  16. 
Sayud  Abdul  Qakim  a.  Muhammud  Muthir 

Khan.    Mortgage,  32;  Pledge,  1. 
Sa3rud  Abdul  Hakim  a.  Rajendra  Narayan 

Adhikari.     Appeid,  87  ;   IVactice,  271 ; 

Pre-emption,  5. 
Sayud  Athar«Ali  v.  Rai  Nawazi  Lai.    Lease, 

20. 
Sayud  Husain  Ali  Khan  o.  Fiyaz  Uddin  Hai- 

dar.    Gift,  52.  77. 
Sayud  Muhammad  Arab  a.  Ibrahim  Khan. 

Compromise,  7 ;  Pactice,  222. 
Sayyad  Muhanimad  Ali  Khan  o.  Nagar-Ara 

&gum.    Appeal,  82. 
Sayyad  Saidat  Allee,  Petitioner.    Mortgage, 

96  a. 
Schneider  v,  Morgan.     Amendment,  23  a ; 

Assumpsit,  5 ;  Pleading,  16. 
Schomberg  a.  Rex.    Criminal  Law,  29. 
Scott  V.  Gungagovind  Bonneriee.    Bail,  8. 
Scott  a,  Ramcant    Ap^al,  10. 
Seal  a.  Gaspar.    Practice,  78. 
Sealy  a.  Hart    Execution,  2. 
Sealy  v.  Kissen  Porreah.     Executors  and 

Administrators,  96. 
Seam  Begum  o.  Ghalib  Jung  Khan.  Action, . 

32. 
Sebba,  Mt  v.  Moyunoolla.    Criminal  Law, 

287.  450.  505. 
Seboo  Ghose  a.  Joychunder  Bay.    Practice, 

48. 
Seboosoondery  Bossee  a.  Comolmoney  Bos- 
see.    Appc^,  29.  52. 
Sebuckram  Roy  a.  Lokenauth  Mullick.  She- 
riff, 6. 
Sebun    Cower    a.   Gopeymohun   Thakoor. 

Hindu  Widow,21,22 ;  Mortgage,  37,38. 55. 
Seebchunder  Bose  a.  Anundnandn  Ghose. 

Practice,  139. 
Seebchunder  Bose  v.  Gooroopersaud  Bose. 

Maintenance,  16  ;  Partition,  6.  21,  21  a. 

23,  24,  25. 
Seebchunder  Ghose  v,  Gooroopersaud  Ghose. 

Maintenance,  7. 
Seebnaut  Roy  a.  Mahomed  Nuzeef.     Ju- 
risdiction, 113. 
Seeboosoondery  Babee  a.  Boe  dem.  Brijogo- 

pee  Babee.    Ancestral  Estate,  21. 
Seeboosoondery  Bossee  r.  Comulmoney  Bos- 
see.   New  Trial  2. 
Seebosoondery  Babee  v,  Tagore.   Pleading, 

17. 
Seebsehai  Sing  a.  Byram  Sing.     Inheri- 
tance, 19. 
Seedharee  r.  Mehrbaun.  Criminal  Law,  312. 
Seedhoo  v.  Roopa.    Criminal  Law,  632. 
Seerary  Mistry  v.  Colly  Kinker  Paulit  ^Evi- 

deuce,  69. 

3E2 


724 


SEE  [INDEX  OF  CASES.]         SHA 


Seespbool,  Ml  a.  PokhDarain.  Amendment,* 
28 ;  Inheritance,  48.  50.  88. 145. 

Seetaramah  PiUa  v,  Vasauteepooram  Rama- 
aawmy  Braminj.  Executors  and  Admi- 
nistrators, 76. 

Seetla  Deen  Bajpye  v,  Deen  Dyal  Tewaree. 
Jurisdiction,  264. 

Seetul  Bhao,  Mt  v.  Emaum  Khan.  Bond, 
24. 

Seetul  Rai  a,  Motee,  Mt  Criminal  Law, 
205.  395. 

Seetulchunder  Ghose  v.  Ramcoomar  Mozen- 
dar.    Practice,  122. 133. 

Seeya  Naik  v.  Subaputty  Moodeliar.  Evi- 
dence, 138.  • 

deevaramian  v.  Sambaeeyah  Syen.  Limi- 
tation, 79 ;  Mortgage,  132.  * 

Semlal  Oodakishun  o.  Nainsook  Soobarsm. 
Bailment,  4. 

Seonath  Singh  a.  Koonwnr  Bodh  Singh. 
Partition,  68  ;  Regulations,  I  a, 

Serajoon-nissa  Khanum,  Petitioner.  At- 
tachment, 17. 

Serle  a.  Hosanna  Arathoon  Kerakoose.  Re- 
gistrar, 1.4. 

Seth  Sam  v.  Simon  Ayres.    Practice,  125. 

Sevageana  Pnngoothy  Vencata  Letchoomy 
Nachiar  v.  Aundy  Letchoomy  Ammaul. 
Inheritance,  142. 

Sevarain  r.  Wuzeerah.    Criminal  Law,  328. 

Sevukram  Seoshunkur  a.  Kupoor  Bhuwa- 
nee.    Gift,  32. 

Shadiapen  a.  The  King.  Criminal  Law, 
16, 17. 

Shah  Abadee  v.  Shah  Ali  Nukee.  Estop- 
pel, 4 ;  Inheritance,  313. 

Shah  Ali  Nukee  a.  Shah  Abadee.  Inheri- 
tance, 313. 

Shah  Ally  Ruzzah  a.  Fukhroonissa,  Mt 
Husband  and  Wife,  38.  77, 

Shah  Casim  Ali  a.  Shah  Ilahi  Bnksh.  In- 
heritance, 253. 

Shah  Qhoolam  Mohee-ood-deen  Sahib  Shoo- 
tary  v.  Ruhmut-oon-Nisa  Beebee.  Evi- 
dence, 90 ;  Gift,  44 ;  Will,  46. 

Shah  Ilahi  Buksh  v.  Shah  Casim  Ali.  In- 
heritance, 253. 

Shah  Imam  Buksh  r.  Beebee  Shahee,  Mt 
Religious  Endowment,  36.  43.  47. 

Shah  Kubeer-ood-deen  a.  Jewun  Doss  Sa- 
hoo.  Land  Tenures,  9a;  Religious  En- 
dowment, 22,  23.  25.  34. 

Shah  Kubeer-ood-deen  Ahmud  r.  Qadira, 
Mt    Religious  Endowment,  24.  34. 

Shah  Makdum  Bakhsh  v.  Lutf  Ali.  Gift, 
60. 

Shah  Moohummud  Ali  a.  RijaChutter  Singh. 
Practice,  212. 

Shah  Nawaz  Khan  v.  Clement  Ameen,  1 ; 
Appeal,  77 ;  Arbitration,  18 ;  Public  Offi- 
cer, 3. 

Shah  UzeezooUah  v.  The  Collector  of  Seha- 
runpoor  on  the  part  of  Government  Iiand 
Tenures,  19. 

Shaick  Devaljee  v.  Maury  Chitty.  Account, 
4,  5,  6,  7 ;  Deed,  15. 

Sbaik  Ahmed  Ahmed  a.  Noor  Rohoman. 
Infant,  7. 


Shaik  Aukem  a,  Minta  Kozol  Ally.*  Con- 
tempt 12. 

Shaik  Aumeer  a.  Doe  dem.  Golaum  AnbbnsL 
Inheritance,  256.  284,  285.  316. 

Shaik  Burkut  Hussein,  Petitioner.  Reader, 
8. 

Shaik  Buzoo  V.  Shaik  Jummal.  Inherxtanee, 
255.    Manager,  7. 

Shaik  Dawood  a.  Bibee  Ameenm.  Evi- 
dence, 53  a  i  Husband  and  Wile,  33. 

Shaik  Futteh  Ali  v.  Janwa,  Mt  Huaband 
and  Wife,  71. 

Shaik  Jummal  a.  Shaik  Buzoo.  Inheritance, 
255 ;  Manager,  7. 

Shaik  JuDunorudden  a.  Rammohon  MullidL 
Mortgage,  52. 

Shaik  Kobur  v,  Rohomut  Serungund.  Prac- 
tice, 28. 

Shaik  Khyroollah  a.  Beebee  Horron.  Hos- 
band  and  Wife,  43. 

Shaik  Loodi  V.  Shaik  Punchoo.    Bail,  6. 

Shaik  Mahomed  Tuckey  o.  Shaik  Sudderoo- 
deen.    Pleading.  22. 

Shaik  Mnngal  a,  GoTemment  Crinunal 
Law,  120. 

Shaik  Mungloo  a.  Shaik 'Punchoo.  Act,  9, 
10  ;  Action,  2;  Pleading,  10. 

Shaik  Nathoo,  in  tiie  goods  of.  Act,  7 ;  Cu- 
rator, 2;  Executors  and  Administratars, 
33;  Inheritance,  264. 

Shaik  Punchoo  a.  Shaik  Loofli.    Bail,  5. 

Shaik  Punchoo  o.  Shaik  Mungloa  Act,  9, 
10 ;  Action,  2 ;  Pleading,  10. 

Shaik  Sudderoodeen  a.  Shaik  Mahomed 
Tuckey.    Pleading,  22. 

Shaikh  Ameeruddeen  r.  Peer  Ally.  Prac- 
tice, 134. 

Shaikh  Bi'bi  v.  Rani  Bakhsh  BibL  Hos- 
band  and  Wife,  67. 

Shakir  Jan  v.  Ahmud  Ollah.  Agent  and 
Principal,  14.  * 

Sham  Das  v.  Devi  Dayal.    Eridenee,  131. 

Sham  Haree  a.  Kardee.  Criminal  Lav, 
147,  228  a. 

Sham  Holdar  v.  Rama.    Criminal  Law,  207. 

Sham  Lol  Thakoor  v.  Radamohon  Ghose. 
Limitation,  54. 

Sham  Rai  v.  Collector  of  Jessore.  Sale, 
49. 

Sham  Serma  a.  Radha  Kishen.    Priest  5. 

Sham  Singh  r.  Umraotee.  Mt  Ancestral 
Estate,  22,  23;  Gift»  23.  .38;  Mortgage, 
27. 

Shama  Soondri  Dibiah,  Mt  a.  Dhorm  Das 
Pandy.  Deed,  5  a.;  Evidence,  lOOd; 
Guardian,  4  a ;  Practice,  7  a ;  Trust  and 
Trustee,  6. 

Shamchund  Baboo  r.  Raiender  Mokeijea. 
Amendment  26 ;  Land  Tenures,  5 ;  Prac- 
tice, 211.245a. 

Shamchunder  v.  Narayni  Dibeh.  Adoption, 
13  ;  Inheritance,  25, 26. 

Shamchunder  a.  Radhamnnee  Dibeh.  Deed, 
3 ;  Fines,  3 ;  Inheritance,  48. 83. 

Shamchum  Sing,  heirs  of  v.  Heir  of  Omr 
Sin^.    Bailment  2. 

Shamier  a.  Johannes  Ter  Jacob.  Execu- 
tors and  Administntors,  75. 
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ShamloU  Tagore,  in  the  goods  of.  SxectT- 
tors  and  Administntors,  25. 

Shammohun  Rai  a,  Jugeanr  Mustofee. 
Fines,  4 ;  Forcible  Dispossession,  3 ;  Ju- 
risdiction, 254 ;  Lease,  18. 

Shaum  Beebee  v.  SonaooUa.    Appeal,  64. 

Sbawe  a.  The  Queen.  Evidence,  34;  Ha- 
beas Corpus,  8. 

Sheasehal  v.  Bunyad  Singh.  Hindu  Wi- 
dow, 35.  • 

Shebratoo  a.  Bazeed.    Criminal  Law,  83. 

Sheddings  a.  Macgregor.  Affidavit,  14; 
Arrest,  5. 

Sheeb  Chunder  Roy  r.  Hurmohun  Roy. 
Mesne  Profits,  12. 

Sheebpershad  Dutt,  Petitioner.  Sale,  19  c. 
47  a. 

Sheebpershad  Mundul  a.  Sudder  Board  of 
Revenue.    Jurisdiction,  238. 

Sheik  Boorhan  a.  Sheik  Dhunnoo  Shalgur. 
Evidence,  84. 

Sheik  Buhadoollah  a.  Government.  Cri- 
minal Law,  433. 

Sheik  Bhunnoo  Shalgur  r.  Sheik  Boorhan. 
Evidence,  84. 

Sheik  Fakeerullah  a.  Government  As- 
sessment, 22 ;  Forcible  Dispossession  6 ; 
Jurisdiction,  263. 

Sheik  Humeedood  Deen  a.  Nuzur-ood  Deen. 
Gift,  57.  72. 

Sheik  JeeUxfv.  Buddu^^i,  Mt    Gift,  62. 

Sheik  Kheiroodeen  ^.^iooftee  Muslehoo- 
deem.    Contract,  15. 

Sheik  Khoda  Buxsh,  Mt  a.  Saheebun.  Gift, 
50. 

Sheik  Mahomed  Ismail  a,  Lalloo  Ram  Dul- 
lal.    Appeal,  83. 

Sheik  Meerun  a.  Buman,  Mt.  Criminal 
Law,  508. 

Sheik  Munnoo  Sheik  Ucchun  a.  Dosun  Bee- 
bee,  Mt    Husband  and  Wife,  42.  66. 

Sheik  Soopun,  Petitioner.  Pre-emption, 
25 ;  Resumption,  14. 

Sheik  Sufdar  Allee  v.  Duttnerain.  Limita- 
tion, 53. 

Sheikh  v.  Bajeed  Sheikh.  Criminal  Law, 
290. 

Sheikh  Akbur  Alee  v.  Surrubjeet  Sing. 
Settlement  16. 

Sheikh  Buhauder  All  v.  Sheikh  Dhomun. 
Farzi,  1, 1  a  ;  Grant  2,  3 ;  Inheritance, 
279.  314. 

Sheikh  Burkut  AU  v.  Sheikh  Khoda  Buksh. 
Resumption,  9. 

Sheikh  Cfanoo  a.  Surroop  Chunder  Nundee. 
Criminal  Law,  575. 

Sheikh  Dahoo  v.  The  Collector  of  Pumea, 
for  the  Court  of  Wards.    Evidence,  125. 

Sheikh  Dhomun  a.  Sheikh  Buhauder  Ali. 
Farzi,  1,  1  a ;  Grant  2,  3 ;  Inheritance, 
279.  314. 

Sheikh  Gholam  Ali  a,  Rai  Balgovind. 
Bond,  19 ;  Debt,  5 ;  Interest  23  a ;  Usury, 
15, 16. 

Sheikh  Imdad  Ali  v,  Eootby  Begum,  Mt 
Evidence,  169  ;  Limitotion,  f5. 

Sheikh  Khoda  Buksh  a.  Sheikh  Burkut  Ali. 
Resumption,  9. 


Sheikh  Lootf  Ali  a,  Meer  Sheer  Ali.    Sale, 

52. 
Sheikh  Manick  v,  Pranoollah.    Criminal 

Law,  322. 
Sheikh  Moohummud  Ali  ~  v.  Kari    Ram. 

Mortgage,  59. 
Sheikh  Mooradun  v.  Mihr  Ulee.    Criminal 

Law,  380. 
Sheikh  Mozuffer  Buksh  v.  The  Collector  of 

Tirhoot    Sale,  51. 
Sheikh  Muddun  a.  Government    Crimi- 
nal Law,  301. 
Sheikh  Peer  Ali  a.  Government    Criminal 

Law,  445.  576. 
Sheikh  Roopun  a.  Chundoo.   Criminal  Law, 

573.  621. 
Sheikh  Ruuzaun  v.  Ruheem  OoUah.    Cri- 
minal Law,  107. 
Sheikh  Saadut  v.  Ladhoo,  Mt    Criminal 

Law,  362. 
Sheikh  Usudoollah,  Petitioner.     Jurisdie* 

diction,  272  d. 
Shekh  Ahmud  Noor-ood-deen  a.  Jacob  Jo- 
hannes.   Rights  of  Neighbourhood,  2. 
Shekh  Anayat  Ali  a.  Shekh  Emambaksh. 

Manager,  14. 
Shekh  Buhadoor  Shekh  Muhmood  a,  Noor 

Alum,  Mt     Action,  11  a.;   Mortgage, 

33. 
Shekh  Bhukaree  v,  Imambuksh.     Action, 

22;  Mortgage,  61. 
Shekh  Didar  Bakhsh  a.  Syud  Inayat  Ali. 

Interest  18. 
Shekh  Emambaksh  v,  Shekh  Anayat  Ali 

Manager,  14. 
Shekh  Hosain  Baksh,  Petitioner.    Limita- 
tion, 49. 
Shekh    Humeedood    Deen    r.   Nuzur-ood 

Deen.    Gift,  57.  72. 
Shekh    Khawaj     v,     Muhammad     Sabir. 

Slavery,  4,  5. 
Shekh  Uhmud  Shekh  Ruheem  v.  Hufeez 

Buhoo,  Mt    Gift,  70,  71. 
Shekh  Umad  Ud-Din  a,  Umdat  Un-Nissa. 

Farzi,  2. 
Shekh  Uzeez   Oolla    v.  Ghufoor  Beebee. 

Husband  and  Wife,  60. 
Shekhun  a.  Durvesh.    Evidence,  20 ;  Ma- 
nager, 8. 
Sheo  a.  Laroo.    Inheritance,  160. 
Sheo,  Baee,  Mt  r.  Gowreenund  Huranund. 

Hindu  Widow,  5. 
Sheo  Baee,  Mt  a.  Jethee,  Mt  Inheritance, 

78. 
Sheo  Buksh  Sing  v.  The  heirs  of  Futteh 

Sing.    Inheritance,  1. 
Sheo  Chum  Awasty  a,  Munni  Ram  Awasty. 

Costs,  16  a. 
Sheo  Chum  Ijal  v.  Jummun.     Ancestral 

Estate,  36. 
Sheo  Churn  Tewarree  a.  Aond  Behan'ee 

Lai.    Sale,  48. 
Sheo  Dial  Oopudiah  a.   Rajah  Armurdun 

Sahee.    Practice,  266. 
Sheo  Koonra,  Mt  v.  Hingun  Burkundaz. 

Criminal  Law,  393. 
Sheo  Lai  v.  Amaun  Ali.    Criminal  Law, 

261 ;  595. 
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Sheo  laX  a,  Rai  Singh.  Criminal  Law, 
512. 

Sheo  Narayn  Sing  a.  The  Collector  of  Be- 
nares.   Settlement,  5. 

Sheo  Ratna  Singh  a.  Chundun  Eoonwuree. 
Evidence,  123. 

Sheo  Sahye  Singh  a.  Byram  Singh.  In- 
terest, 43. 

Sheo  Sehai  Sing  v.  Omed  Eonwur.  Inheri- 
tance, 173. 

Sheo  Shunkur  Jussoomul  a.  Jaggunauth 
Rughoonathdas.    Inheritange,  227. 

Sheo  Singh  a.  Bhowanee.  Crinunal  Law, 
59.  104. 

Sheo  Sohai  a.  Sheo  Surnin  Misser.  Ances- 
tral Estate,  25.  * 

Sheo  Soondree  Behea,  Petititner.  Sale, 
48  a. 

Sheo  Suhaye  Sahoo  v.  Sreekishen  Sahee. 
Ancestral  Estate,  36. 

Sheo  Surrun  Misser  v.  Sheo  Sohai.  Ances- 
tral EsUte,  25. 

Sheoburt  Sing  v.  Ghosa,  Mt  Hindu  Wi- 
dow, 30.  34. 

Sheochund  Ru  v.  Labung  Dasee.  Hindu 
Widow,  2;  Relinquishment  of  Claim, 
1. 

Sheochund  Shumbhoodas  v.  Nihalchund 
Bhaeeshah.    Mortgage,  65. 

Sheodas  Kishundas  v.  Jugjeevun  Nundram. 
Bond,  26.J 

Sheodeal  Rai  v.  Dhunput  Rai.    Sale,  12. 

Sheodyal  Pande  v,  Jhuria  Boonia.  Crimi- 
minal  Law,  300. 

Sheodyal  Pandeh  a.  Mohur  Pandeh.  Cri- 
minal Law,  299. 

Sheogholam  Singh  r.  Sultan  Singh.  Ac- 
tion, 43,  44  ;  Sale,  47. 

Sheogholam  Singh  v.  Sultan  Singh.  Action, 
43. 

Sheoghoolam  a.  Munnooa.  Criminal  Law, 
522. 

Sheokoeree,  Mt.  r.  Ram  Singh  ^  Rajpoot 
Criminal  Law,  295. 

Sheolal  v.  Ichha.    Funeral  Rites,  5. 

Sheolal  Eoober  a.  BhooUa  Ehooshal.  Hin- 
du Widow,  40. 

Sheolal  Mulookchund  a.  Atmaram  Eeaoor. 
Husband  and  Wife,  2. 

Sheomunook  Sing  a.  Duljeet  Sing.  Fines, 
2;  Gift,  17  ;  Inheritance,  12.  84. 

Sheonarain  Chowdry  v.  Eowlakaunt  Gosain. 
Damages,  4.     . 

Sheonath  Dutt  a.  Government.  Criminal 
Law,  199.  539. 

Sheonauth  Rai  v.  Dayamyee  Chowdrain, 
Mt    Cast,  8 ;  Inheritance,  240. 

Sheoo  Buksh  Singh  a.  Gourkishwar  Achar- 
jea.    Manager,  11. 

Sheoo  Suhaee  a.  Government  Criminal 
Law,  565. 

Sheooram  Ghose  v.  Dataram  G^iose.  Evi- 
dence, 88. 

Sheopershad  v.  The  Collector  of  Govern- 
ment Customs  at  Benares.  Evidence, 
93. 

Sheopershad  Sing  v.  Kulunder  Sing.  Ma- 
nager, 1  ;  Partition,  18. 


Sheopershad  Sing  a.  Lalchee  Eoonwur,  In- 
heritance, 28,  88.  105. 

Sheoram  Brahmacharee  v.  Subsookh  Bnh- 
macharee.    Inheritance,  195. 

Sheppard  a.  Small.    Attachment,  3. 

Sher  Khan  Bhaee  Ehaa  a,  EoondunBdioor, 
Mt    Possession,  3. 

Sheriff  o.  Bhoyrubchunder  Ghose.   Plead- 
ing, 13- 

Sheriffo.Bowannegmersaud.  Attachment,  4, 

Sheriff  v.  Hickev.    Practice,  43. 

Sherson  a.  The  East-India  Company.  Prac- 
tice, 195. 

Shevagunga   Zumeendar    a,   VeeraeethaL 
Army,  14. 

Shewa  Budhek  a.  Government    CrimiDail 
Law,  173.  526. 

Shewa  Das  v,  Bishenath  Bobee.    Mort- 
gage, 1. 

Shewchum  Sing  a,  Juggun  Sing.    Crimi- 
nal Law,  343. 

Shewdial  a.  Giovemmeiit.    Criminal  Law, 
248. 

Shewuk  Pal   v.    Juggoobundua.    Appeal, 
100. 

Shiberperaaud  Dutt  v,  Tarramooney  Doeee. 
Manager,  9  ;  Practice,  138. 

Ship" Admiral Drury," a. Woodcock.  Ship, 
12. 

Ship  "  Calcutta"  ©.^Steamer  "  Enterpriie." 
Ship,  n. 

Ship  "Calcutta,"  in  the  matter  of.    Ship, 
10. 

Ship  "  Elizabeth  "  v,  Dickens.    Ship,  3. 

Ship  "  Shaw  Allum  "  a.  Framjee  Cowanjee. 
Ship,  2. 

Shirkut  Ullah  v,  Sona  Ghazee.    Criminal 
Law,  116. 

Shookul  Umbachunder  a.  Nihalchund  Jaee- 
chund.    Evidence,  105  ;  Partner,  6. 

Shraoz  MoUah  a.  Cossenauth  Biswas.   Ju- 
risdiction, 186. 

Shreenewas  Rao  v.  Yeswunth  Rao  Wittul. 
Defamation,  6. 

Shub  Jan  Bibi  a,  Umrut  Jan  BibL    Prac- 
tice, 262.  290. 

Shukoor  a.  Government    Criminal  I«v, 
388.  425. 

Shumbhoo  Dhuneshwur  v.  Qtooman  Bhartee 
Assa  Bhartee.    Alma,  I. 

Shumbhoodas  Bhugwandas  v.  Eesboor  Sheo- 
das.   Limitation,  97. 

Shumbhoodas  Raeechund  o.  Dhoolubh  Foor- 
shotum.    Cast,  1 ;  Evidence,  2,  3. 

Shumsheer  Ali  Ehan  v.  Wilayutee  Begum. 
Inheritance,  291. 

Shumsood  Deen  Shagur  a.  Shuribod  Been. 
Gift,69. 

Shums>oon  Nissa  Begum   v.  Asbraf-oon- 
Nissa.    Infant,  3  a. 

Shumsoon-Nissa  Ehanum  v,  Bayjan  Kha- 
num.    Appeal,  86. 

Shumsoonisa,  Mt  r.  Meer  Grohur  Ali.    Evi- 
dence, 18  ;  Husband  and  Wife,  31. 

Shunker  a.  Joymanee,  Mt    Criminal  Law, 
159. 

Shunker  Das  a.  Bhugwan  Das.    Criminal 
Law,  615. 
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Shuiriier  Pooree  a.  Gopal  Das.    Mortgage, 

109  ;  Partner,  5.  13. 
Shunkeree  Dassee  a.  Rajah  Kiahenchunder 

Bahadoor.    Lease,  37  a. 
Shunkur  Butt  Ojha  v,  Sonaen  Ojhaen,  Mt 

Deed,  4. 
Shankuree  Dassea  a.  Buttun  Munee  Dassea. 

Limitatioii,  19. 
Shunkuijee  a.  Bheeka  Nuthoo.    Jurisdic- 
tion, 253. 
Sbureef  Ahmud  v.  Fakeer  Sahib.    Debtor 

and  Creditor,  15. 
Sbureef  Moohummud  a.  Ruffhoonath  Oo- 

dhowjee.    Rights  of  Neighbourhood,  1. 
Sbureef  Ooni8a,Mt.  v,  Khizur  Ooonisa  Eba- 

num.     Husband  and  Wife,  30 ;   Inheri- 
tance, 294. 
Sfaurf  Oon  Nissa  Begum  a.  Doe  dem.  Sheikh 

Moohummud  Buksh.    Inheritance,  301. 
Shurfonessa   a.   Doe    dem.    Harrobeebee. 

Ejectment,  15. 
Shurfood  Deen  v.  Shumsood  Deen  Shagur. 

Gift,  69. 
Sibchunder    Ghose    o.  Russick    Chunder 

Neoghy.    Mortgage,  6,  7. 
Sibchunder  MuUick  a.  CoUydoss  Gungopa- 

dha.    Mortgage,  19. 
Sibchunder  Mullick  v.  Sreemutty  Treepoo- 

rah  Soondry  Dossee.     Funeral  Rites,  7 ; 

Will,  4. 
Sibchunder  Roy   a.  Dwarkanath  Tagore. 

Sequestration,- 16. 
Sibnarain  Ghose  v.  Cooar  Ramchund.  War- 
rant of  Attorney,  4.  • 
Sibnarain  Ghose  v.  Russickchunder  Neoghy. 

Mortgage,  18. 
Sibpersaud  Bhose  a.  Khamah  Dossee.    Ju- 
risdiction, 36.  83 ;  Pleading,  24. 
Sibpersaud  Dutt  a,   Tarramoney  Dossee. 

Practice,  IIK 
Sidh  Naraen  v.  Tuteh  Naraen.    Gift,  21 . 
Sidha  Lingayah  Charanti  a.  Sri  Sunkur 

Bharti  Swami.    Priyilege,  4. 
Sidhisree  Debea,  Mt  v.  Wise.    Action,  50 ; 

Damages,  15. 
Simon  Ayves    a.    Seth   Sam.      Practice, 

125. 
Simpson  a.  GK>yindchund  Sein.    Bills  of 

Exchange,  6 ;    Manager,  10  ;     Practice, 

109. 
Singana  Chitty  v.  Suddamanaboo  Ghitty. 

Recognizance,  1. 
Sinwar    Kans^  a.  Bapoojee    Rughoonath. 

Dues  and  Duties,  6. 
Sioram  Sudaaeo  Ranure  v.  Bhaskur  Ram- 

chunder  Koolkurnee.    Evidence,  140. 
Sir  W.  Burroughs,  Bart  v.  Chisholm.  Exe- 
cutors and  Administrators,  46  a. 
Sir  W.  Burroughs    v.    Gopeenath    Bose. 

Account,  9 ;  Surety,  3. 
Sir  W.  Casement,  in  the  goods  of.    Act  4 ; 

Action,  4 ;  Practice,  200. 
Sir  R.  Chambers  v.  Huzzooree  Mull.  Prac- 
^    lace,  94. 
Sir  G.  D*Oyley  a.  Budden  So^rjre.    Cua- 

tom-House  Officer,  1 ;  Jurisdiction,  158. 
Sirdar  Shookl  a.  GoYemment     Criminal 

Law,  60.  519. 


Slater  a.  Walsh.    Evidence,  46. 

Small  V.  Sheppard.    Attachment,  3. 

Smith  a.  Bryce.    Costs,  9. 13 ;  Practice,  79. 

Smith  a.  Connyloll  Augurwalla.  Jurisdic- 
tion, 53. 

Smith  a.  Dickens,  administrator  of  Falconer. 
Practice,  119.. 

Smith  V.  Duffield.    Execution,  1. 

Smith  V.  Grore.  Army,  13 ;  Articles  of  War, 
1.  2,  3. 

Smith,  heirs  of,  a.  Sree  Rajah  Royduppa 
Runga  Rao^ Bahadoor.    Attachment,  28. 

Smith,  Petitioner.    Stamp,  Ah. 

Smith  a.  Ramdoss.    Jurisdiction,  7. 

Smith  a.  Turton.  Executors  and  Admini- 
strators, 30 ;  Jurisdiction,  204. 

Smith  a.  Wtlson.    Bankrupt,  1. 

Smoult  a.  Thakoee  Sarap.  Evidence,  57. 70 ; 
Talookdar,  1. 

Sna  Pa  San  a.  Government  Criminal  Law, 
169. 

Sobaram  Naskar  a.  Ramsunder  Bose.  Prac- 
tice, 61. 

Sobnath  Misser  v.  Geinda  lial.    Notice,  ^. 

Sohan  Lai  a.  Government  Criminal  Law, 
562. 

Sohawun  a.  Government  Criminal  law, 
564. 

Sohawun  Lai  v,  Ujaib  RaL    Practice,  264. 

Solukhna,  Mt.  a.  flhnwani  Munee,  Mt  Hin- 
du Widow,  14 ;  Inheritance,  48. 

Solukhna,  Mt  o.Ramdolal  Pande.  Adoption, 
14,  15.  Ill ;  Deed,  5 ;  Inheritance,  30. 

Sona  Gazee  o.  Sudderooddeen.  Criminal 
Law,  603. ' 

Sona  Ghazee  a.  Shirkut  Ullah.  Criminal 
Law,  116. 

Sona  Ram  Sarma  v.  Ram  Ruttun  Sarma. 
Practice,  216. 

Sonaen  Ojhaen,  Mt  a,  Shunkur  Dutt  Ojha. 
Deed,  4. 

Sonaoolla  a,  Shaum  Beebee.    Appeal,  64. 

Sonaram  a.  Government  Criminal  Law, 
371,  372. 

Sonatun  Sahoo  a.  Dhunmunnee,  Mt  Limi- 
tation, 2. 

Sonningsen,  a.  Hinch.    Ship,  14. 

Soobaroy  Pillay  a.  Doe  dem.  Suttan  Boody 
Begum.    Ejectment,  20. 

Soobbiah  v.  Nagamully  Venkiah.  Action, 
25,26. 

Soobhanee,  Mt  v.  Bhetun.  Inheritance, 
281 ;  Will,  50.  ^ 

Soobhanee,  Mt  a.  Laljee.  Criminal  Law, 
427. 

Sooboo  Row  V.  Moolavie  Saheb.  False  Im- 
prisonment, 1 ;  Master  and  Servant,  2. 

Soobulchunder  Nundy  a.  Bhuggobnttyohurn 
Mitter.  Amendment,  18  ;  Sequestration, 
24. 

Soobulchunder  Nundy  a.  Ramchunder.  Bail, 
16. 

Soobun  Shah  v.  Jooma  Ghazi.  Criminal 
Law,  246. 

Soobans  Lai  o.  Hurbans  Lai.    Partition,  59. 

Soodasun  Sain  v.  Lockenauth  Mullick.  Cri- 
minfd  Conversation,  1  ;  Husband  and 
Wife,  98 ;  Practice,  21  a. 
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Soodenen  Sein  a.  Sreemutty  Bossee.    Ac- 
tion, 78. 
Soodes  a,  GoyemmeDt    Criminal  Law,  580. 
Sooga  Paude  v.  Dookhey.    Criminal  Law, 

217.  443. 
SoojamuU  Dhondmull  a.  Ramlall  Thakoor- 

seydasH.    Gaming^  1. 
Soojee  Money  Dossee  a.  Anunchonder  Ghose. 

Executors  and  Administrators,  62. 
Soojurmunee,  Mt  v.  Heeraram  Chdth.  Cri- 
minal Law,  135. 
Sook  Sagur  a.  Bhutaruk  Rafindru  Sagur 

Sooryu.    Inheritance,  192.        • 
Sookh  Nundun  Eoor,  Mt  a.  Raj  Koomar 

Bissessur  Eomar  Sing.    Inheritance,  106  ; 

Partition,  54. 
Sookhlal  Ruttimchnnd  v.  Rohetma  Bnhoo, 

ML    Appeal,  108 ;  Husband  and  Wife.  99. 
Sookhoo,  Mt  a.  Government  Criminal  Law, 

33. 
Sookhooa  v.  GoTemment      Criminal  Law, 

561. 
Sookhun,  Mt  a.  Behari  Lai.    Mortgage,  94. 
Sookmoye  Dossee  a.  Rammohon  Jee.  Prac- 
tice, 27. 
Sooltan  Sing  a,  Mewa  lial.    Pre-emption. 

11. 
Soomut  Rajpoot  a.  Government    Criminal 

Law,  472. 
Soondernarain  Bhoonya  v,  Bhurutchom  Sat- 

puttee.    Undivided  Hindu  Family,  8. 
Soondree,  Mt  v.  Rajoo  Gaynee.    Criminal 

Law,  61, 
Sooriah  Row  v.  Cotaghery  Bhoochiah.   Bill, 

4;  Mesne  Profits,  11. 
Sooriah  Row  v.  Rajah  Enoogunty  Sooriah. 

Mesne  Profits,  10. 
Sooija  Koonwur,  Mt  v.  Doosht  Dowun  SIngli. 

Practice,  255. 
Soorjecomar  Thakoor's  Will,  case  ofl    Will, 

17. 
Soorjun  Doss  v.  Telokee.  Criminal  Law,  609. 
Soorui  a.  Parvuttee.    Mortgage,  10.  88. 
Soonij,   Mt  V.   Milapchund    Hurukchund. 

Evidence,  106  ;  Mortgage,  90. 
Soorujnarain  Banojeah  a.Radhmohun  Rai. 

River,  4. 
Sootee  Eonwur,  Mt  v.  Punnoo  Roy.    Hindu 

Widow,  41. 
Sootrugun  Sutputty  o.  Sabitra  Dye.    Eri- 

dence,  7, 
Sopleram  Day  v.  Punchanund  Mitter.  Mort- 
gage, 45. 
Sorabjee    a.    Lulloo   Bhaee    Girdhurdass. 

Debtor,  14. 
Sorab-iee  Vacha  Ganda  r.  Eoonwur-jee  Ma- 

nik-jee.      Evidence,  134 ;   Interest,  46  ; 

Mortgage,  119. 
Sorabsha  Taleyarkhan  a.  Girdhor  Gawina- 

hat    Dues  and  Duties,  17. 
Soroopchund  Addy  a,  Rogonauth  Chund. 

Appeal,  11. 
Souchy  Raur  a.  Doe  dem.  Nundoo  Bysack. 

Ejectment  5. 
Source,  Mt  a.  Apurtee  Dasee.     Criminal 

Law,  150. 
Soyd   Ally   Khan   v.  Baboo  Jaggomauth. 

Practice,  26. 


Sparrow  v,  Tanajee  Rao  Raja  Siike.  Lmd 
Tenures.  15. 

Sree  Brijbhookunfee  Maharaj  v.  Sree  Go- 
koolootsaojee  Biuharin.  Adoption,  5,  6. 
47.  75. 103. 

Sree  Canto  Rai  a.  JaggerxutuUi  Pbdar. 
Pleading,  7. 

Sree  Cheytania  Anonga  Deo  v.  Pnnanm 
Deo.    Maintenance,  38. 

Sree  Cower  v.  Bol&y  Sing.    Will,  7. 

Sree  Gtokoolootsaoiee  Muharaj  a.  Sree  Brij- 
bhookunjee  Muharaj.  Adoption,  5, 6. 47. 
75.  103. 

Sree  Lnchenundun  Dosa  a,  Greedhor  Baboo. 
Usury,  2. 

Sree  Mootee  Dagumbaree  Dabee  v.  Sree 
Mootee  Taramonee  Dabee.  Bxecolon 
and  Administrators,  65. 

Sree  Mootee  Jeemoney  Doasee  v.  Attnam 
Ghose.  Inheritance,  66. 128, 129 ;  Main- 
tenance, 40 ;  Partition,  27,  28,  29. 

Sree  Mootee  Mnndoodaree  Dabc«  9.  JoyDi- 
rain  Puckrassee.    Maintenance,  3. 7. 33. 

Sree  Mootee  Soonah  Dabee  a.  Ramdiilkil 
Sircar.  Religiooa  Endowment,  14 ;  Will, 
21. 

Sree  Mootee  Taramonee  Dabee  a.  Sree 
Mootee  Dagumbaree  Dabee.  ExacutorB 
and  Administrators,  65. 

Sree  Muttee  Berjessory  v,  Ramconny  Dvtt 
Eridence,  5 ;  Executors  and  Administra- 
tors, 70,  71 ;  Inheritance,  62.  242;  Will. 
16. 

Sree  Mutfy  Bissnosoondery  Dabee  v.  Bajah 
Burrodacaunt  Roy.    Appeal,  47. 

Sree  Mutty  Joymoney  Dal^  a.  Bamdnloll 
Sirkar.    Stridhana,  2  ;  WUl,  1. 

Sree  Mutbr  Molia  Ranee  Bussont  Comsree 
V,  BuUubdub  Coonooreah.    Affidavit,  ISL 

Sree  Nath  Bhuttacharuj  a.  Ram  Koomar 
Neeaee  Bachesputtee.    limitation,  32. 

Sree  Rajah  Eakerlapoodv  Ramachendn 
Rauze  v,  Meer  Abbaa.    Limitatioo,  84. 

Sree  Rajah  Row  Boochee  Tummiah  v.  Sree 
Rajah  Row  Vencata  Neeladiy  Row.  Main- 
tenance, 35. 

Sree  Raja  Row  Vencata  Neeladry  Sow  v. 
Enoogunty  Sooriah.  JurisdidaoD,  228; 
Trespass,  6. 

Sree  Rajah  Row  Vencata  Neeladry  Bov  v. 
Rajah  Vutchavoy  Vencataputty  Bsuse. 
Title,  2. 

Sree  Rajah  Row  Vencata  Neeladry  Row  a. 
Sree  Rajah  Row  Boochee  Tummiah. 
Maintenance,  35. 

Sree  Rajah  Royduppa  Runga  Rao  Bahadoor 
9.  Heirs  of  Smith.    Attachment  28. 

Sree  Ram  Doss  a.  Cawareeboyee.  inheri- 
tance, 47. 

Sree  Vutsavoy  Boochee  Seetiah  a.  Sree 
Vutsavoy  Jagganadha  Rauze.  Hindu  Wi- 
dow, 8;  Inheritance,  63;  Mesne  Profits, 
7. 

Sree  Vutsavoy  Jagganadha  Ranse  a.  Sree 
Vutsavoy  B^hee  Seetiah.  Hindd  Wi- 
dow, 8 ;  Inheritance,  63 ;  Mesne  Profits,  7. 

Sreekissen  Bysack  v.  Bissumber  Pawn. 
Amendment  18. 
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Sreekishen  Sabee  a,  Sheo  Sahaye  Sahoo. 
Ancestral  Estate,  36. 

Sreeknnt  Sen  a.  Kishore  Munnee  Doasee. 
Limitation,  51 ;  Partition,  C7. 

Sreemuttee  Dossee  v.  Rennell.    Ckiats,  5. 

Sreemutty  Bindobaasanee  Bossee  a,  Boor- 
gadosa  Mookerjee.  Ck)ntempt,  10;  Se- 
questration, 13.  29  ;  Sheriff's  Officer,  1. 

Sreemutty  Comulmoney  Dossee  a.  Sree- 
mutty Seboosoondery  Dossee.    Appeal,  22. 

Sreemutty  Dossee  v.  Soodersen  Sein.  Ac- 
tion, 7,  8. 

Sreemutty  Doyamone^  Dabey  v.  Joygopanl 
Roy  Chovdry.    Evidence,  43. 

Sreemutty  Govind  Dossee  o.  Jadubcfaunder 
Seal.    Jurisdiction,  147. 

Sreemutty  Govindo  Dossee  v.  Raykiasen 
Mitter.    Practice,  99,  99  a. 

Sreemutty  Janokey  Dossee  a,  Durgaram 
Dossee.    Usury,  9. 

Sreemutty  Joymony  Dossee  r.  Sreemutty 
Sibosoondry  Dossee.  Adoption,  45.  79. 
106. 

Sreemutty  Juggomohamey  Dossee  «.  Ram- 
bun  Ghipto.    Inheritance,  53. 

Sreemutty  Neemoo  Dossee  a.  Doe  dem. 
Juggomobun  Roy.    Will,  10. 

Sreemutty  Nubbeoomary  Dossee  v.  GK>ur- 
soonder  Seal.    Evidence,  51. 

Sreemutty  Okilmoney  Dossee,  in  the  goods 
o£    Act,  6 ;  Curator,  1 ;  Practice,  198. 

Sreemutty  Ramsoondry  Dossee  a.  Prawn- 
kiasen  Mitter.    Partition,  11. 

Sreemutty  Ranee  Hurrosoondry  Dossee  v. 
Cowar  Kistonauth  Ray.  Appeal,  25.  54  ; 
Contempt,  2a;  Practice,  77. 

Sreemutty  Rannee  Comulcooary  v.  Russick- 
chunder  Neoghy.    Practice,  101. 

Sreemutty  Seboosoondery  li^ssee  o.  Sree- 
mutty Comulmoney  Dossee.    Appeal,  22. 

Sreemutty  Sibosoondry  Dossee  a.  Sreemutty 
Joymoney  Dosaee.    Adoption,  45.  79. 106. 

Sreemutty  Treepoorab  Soondry  Dossee  a. 
Sibcbunder  Mullick.  Funeral  Rites,  7  ; 
Will,  4. 

Sreemutty  Woojulmoney  Dosaee  a.  Woomes- 
chunder  PauIChowdry.    Appeal,  17. 

Sreenaraen  Rai  a.  Gungadutt  Jha.  Custom 
and  Prescription,  2;  Inheritance,  177. 202 ; 
Practice,  235. 

Sreenarain  Ru  f>.  Bhya  Jha.  Adoption,  97, 
98  ;  Amendment,  27  ;  Compromiae,  3  ; 
Contract,  1 ;  Gift,  7a,7h\  Hindu  Widow, 
16, 17, 18 ;  Inheritance,  31, 32,33. 52. 159. 
226 ;  Possession,  1 ;  Will,  28. 

Sreenatb  Mullic,  Petitioner.    Salt,  5. 

Sreenauth  Mullick  v.  Groopersaud  Boae. 
Execution,  8. 

Sreenauth  Mullick  a.  Futtolah  Hannah 
Asphar.    Jurisdiction,  98. 

Sreenauth  Roy,  in  the  matter  of.  Jurisdic- 
diction,  175, 176. 

Sremutty  Mauncoomarree  Dossee  r.  Par- 
butty  Dossee.    Practice,  160. 

Sri  Eanth  Ghose  a.  Maharaja  Tej  Chund 
Bahadur.    Lease,  236. 

Sri  Mutee  Dibia,  ML  a,  Ramkisben  Sur- 
kheyl.    Inheritance,  41. 

Vol.  I. 


Sri  Mnti  Durga  Daasee  a.  Doe  dem.  Rada- 
money  Dassee.    Evidence,  76,  77, 

Sri  Nath  Mallik  v.  Abhai  Charan  Nandi. 
Appeal,  73 ;  Interest,  32. 

Sri  Rajah  Eakerlapoody  Jugganadha  Jagga- 
putty  Raz  v.  Sri  Rajah  Vutsavoy  Jagga- 
nadha  Jaggaputty  Raz.    Mortgage,  126. 

Sri  Rajah  Vutsavoy  Jag^anadha  Jaggaputty 
Raz  a,  Sri  Raiah  Eakerlapoody  Jagganadha 
Jaggaputty  Raz.    Mortgage,  126. 

Sri  Sunkur  Bharti  Swami  v.  Sidha  Ling^ 
yah  Charant^.    Pririlege,  4. 

Snmut  MoQ^too  Vijaya  Raghanadha  Gowery 
Vallabha  Perria  Woodia  Taver  v,  Rany 
Anga  Moottoo  Natchlar.  Regulations, 
.  16a.  • 

Srimutee  v.  Suroop  Malakar.  Criminal  Law, 
545. 

Srinarain  Rai  a.  lala  Gobind  Lai.  Da- 
mages, 3. 

Srinath  Serma  v.  Radhakaunt  Inheritance, 
10.  22.  83.  237. 

Stai^,  in  the  goods  ol  Executors  and  Ad- 
mmistrators,  31. 

Stant,  in  the  goods  o£  Executors  and  Ad- 
ministrators, 23  a. 

Steamer  "Enterprise"  a.  Ship  "Calcutta." 
Ship,  11. 

Stephanouse  a.  Hume.    Bail,  17 ;  Costs,  25. 

Stephen  V.  Hume.  Attachment,  9 ;  Execu- 
tors and  Administrators,  73. 103 ;  Infimt, 
9;  Practice,  20,  21.115. 

Stewart  v.  Auriol.    Gkivemor  General,  1. 

Stewart  a.  Bailie.    Army,  12. 

Storey  a.  Rex.    Criminal  Law,  41. 

Streemathoo  Heraniah  Ghirbah  a.  Ranee  Se- 
vagamy  Nachiar.  Adoption,  3. 27, 28, 29, 
30,  31.  46,  47.  91. 

Strettell  a.  Prawn  Eissen  Biswas.  Execu- 
tion, 7. 

Strettell  a.  Robson.    Jurisdiction,  148. 

Stubb  a.  Bissumber  Mullick.    Interest,  3. 

Subaputty  Bloodeliar  a.  Seeva  Naik.  Eri* 
dence,  138. 

Subsook  a.  Government.  Criminal  Law, 
455. 

Subsookh  Brahmacfaaree  a.  Sheoram  Brah- 
macharee.    Inheritance,  195. 

Subudra  Chowdryn,  Mt  r.  Gtoluknath  Chow- 
dry.    Action,  19. 

Succaram  Sadewsett  a.  Luxumeboye.  Prac- 
tice, 104. 

Suckrajet  Phahurry  a.  Petruse  David.  Usu- 
ry, IL 

Suda  Sheo  Rai  a.  Janki  Dibeh.  Adoption, 
11. 

Suda  Sheo  Singh  v.  Hur  Lall  Singh.  Eri- 
dence,  95. 

Sudas  Seo  v.  Chundoo  Eandoo.  Criminal 
law,  275.  505  a. 

Sudaseo  Gunnesh  a.  Cbuncbuldas  Gunga 
Bissun.    Mortgage,  117. 

Sudaaookh  a.  Sahib  Koonwur,  Mt.  Criminal 
Law,  132.  217  a.  633. 

Suddaseb  Rooduro.  Bulram.  Criminal  Law, 
430. 

Sudder  Board  of  Revenue  v.  Sheebpershad 
Mundul.    Jurisdiction,  238. 
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Sudderooddeen  a.  Sona  Gaasee.  Criminal 
Law,  603. 

Sudboo  Lai,  Petitioner.    Sale,  61  c. 

Sufdur  Hoseiu  v.  Enayut  Hosein.  Evidence, 
135 ;  Inheritance,  276. 

SuifuroonlBa,  Mt  v.  Ayesfaa  BibL  Gift, 
79. 

Sugoona  Baee  a.  Qun  Joahee  Ifalkoondkur. 
Inheritance,  94 ;  Maintenance,  24 ;  Stri- 
dhana,  3. 

Suhoorab  Shah  Bezunjee  v.  HuijeeTundas 
Hurkishundas.    Guarantee  2. 

Suhoorabjee  Bukramjee  a.  Ruheema  Buhoo, 
Mt    Husband  and  Wife,  99. 

Suhoorabjee  Nowshirwanjee  a.  Gooahtusp 
Shah  Suhoorabjee?  Jurisdiction,  26 ; 
Mesne  Profits,  4.  • 

Sukeenah  Khatun  v.  Imlach.  Evidence, 
170;  Practice,  304. 

Sukharam  Buchajee  Bhanoo  a.  Jioo  Baee 
Bhanoo.    Possession,  4. 

Sukharam  Cristnajee  a.  Baee  Gunga.  De- 
famation, 10. 

Sukhoo,  Mt  V,  Baboo  Bam.  Criminal  Law, 
631. 

Sukies  a.  Sukies.  Charitable  Bequest,  4 ; 
Debtor  and  Creditor,  1 1. 

Suleem  Oolla  v.  Doorpodee  Daaee.  Practice, 
279. 

Sulleemoollah  Chowdree  v.  Prawnnath  Chow- 
dree.    Surety,  8. 

SuUowdin  a.  Hunmuntrao  Junardhun.  In- 
heritance, 235 ;  Khoti.  6. 

Sulmee,  Mt  v.  Denook  Garrow.  Criminal 
Law,  365. 

Sultan  Singh  a.  Sheogholam  Singh.  Ac- 
tion, 43,  44 ;  Sale,  47. 

Sumbhoo  Chunder  Chowdhry  a.  Rooder 
Chonder  Chowdhry.    Inheritance,  144. 

Sumbhoo  Chung  a.  Woolee  Mahomed.  Cri- 
minal Law,  434. 

Sumbhoo  Deb  a.  Sahib  LaL  Criminal  Law, 
103. 

Sumbhoo  Narayundas  Seth  a.  Lalsoondur. 
Cast,  5. 

Sumbhoo  Rajpoot  a.  Bhola  Pandeh.  Cri- 
minal Law,  458. 

Sumbhoochund  Rai  a.  Birjkishwor.  Land 
Tenures,  36 ;  Practice,  209. 

Sumbhoochund  Rai  a.  Raja  Ghrischund  Rai. 
Annuity,  1. 

Sumbhookoortee  a.  Luchmun  Hazaree.  Ju- 
risdiction, 235  a, 

Sumbhoonath  v.  Alukmunee,  Mt  Agent 
and  Principal,  10. 

Sumbochunder  Ray  v.  Gunga  Chum  Sein. 
Inheritance,  171. 

Sumboo  Chunder  Mookeijee  a.  Ram  Narain 
Mookerjee.  Damages,  6;  Limitation, 
42. 

Sumboo  Ram  Chowdry  v.  Gour  Muni,  Mt 
Practice,  236  a. 

Sumbooch under  Chatteijea  a.  Ramchunder 
Chatterjea.    Adoption,  58. 

Sumboochunder  Chowdry  v.  Naraini  Dibeh. 
Practice,  8  a. 

Sumboochunder  Dutt  a.  Tarramoney  Dossee. 
Practice,  1 1 1. 


Sumboochunder  Mitter  a.  Bowamifckani 
Mitter.    Practice,  150. 

Sumboochunder  Nundee  a.  CoUyperaaad 
Nundee.    Contempt,  7. 

Snmboochunder  Roy  a.  Ram  Ratton  Boy. 
Appeal,  78. 

Sumboochunder  Sing  a.  Sarroopehonder 
Sircar  Chowdry.    Practice,  55. 

Sumboocbum  Bhose  v.  Pereira.  Amend- 
ment, 15.         • 

Sumner  a.  Bancharam  Boy.    Limitatimi,  8. 

Sumner  v.  Manick  Bhose.    Practice,  135. 

Sumrun  Singh  v.  Khedun  Singh.  Inheri- 
tance, 3. 199. 

Sumsoonnissa,  Mt  v.  Tonnoo  Beebee.  li- 
mitation, 43. 

Sundnn  Shah  o.  Joora  Shah.  Criminal  Law, 
386. 

Sungaralinga  Carry  Naik  a.  Pachyandy 
Naik.    Distress,  1. 

Sunkapa  Deshpandee  a,  Ghmnapa  Deshpan- 
dee.    Adoption,  35. 

Sunker  Doss  v.  Manickram.  Jurisdiction,  99. 

Sunkur  Jogee  n,  Doorga.  Criminal  Law, 
375. 

Sunkurdas  Muknndas  a.  Nursing  Bhana. 
Contract,  2. 

Sunsanee  Mul  a.  Gh>knl  Pershad.    Fines,  6. 

Superintendant  of  the  Marine  Department 
Petitioner.    Practice,  233  s. 

Superintendant  of  Salt  Chowkeea  in  Zillah 
iessore,  Petitioner.    Salt  6,  7. 

Superintendant  of  the  Western  Salt  Chokx  a. 
Bam  Kiswur  Kund.  Public  Officer,  2.  IJ ; 
Salt,  1,  2. 

Surajnarayan  v.  The  Assignees  of  Palmer  & 
Co.  Evidence,  146.  168;  Jurisdiction, 
232. 

Suija  Kumari^.  Grandhrap  Sing.  Inheri- 
tance, 119. 

Surmunee,  Mt  a.  Government  Criminal 
Law,  234.  477. 

Suroopcfaund  Agurdanee  v.  Oodit  Agorda- 
nee.    Criminal  Law,  305.  527. 

Suroopchund  Das  o.  Masseyk.  Contract 
19. 

Suroop  Chunder  Dutt  a.  Ramnarain  Sawnnt 
Practice,  297. 

Suroop  Chunder  Sirkar  a,  Baipie  Rajah 
Gungesh  Chunder.    Practice,  306. 

Suroop  Malakar  a.  Srimotee.  Criminal 
Law,  545. 

Surroop  a.  Government  Criminal  Law, 
233. 

Surroop  Chunder  Nunder  v.  Sheikh  Canoo. 
Criminal  Law,  575. 

Surroop  Doss  a.  Jusoda,  Mt  Criminal  Law, 
281. 

Surroop  Sing  v.  Dhowknl  Sing.  Limita- 
tion, 65. 

Surroopchunder  MuUick  a.  Kissenchonder 
Roy.    Assumpsit  1 ;  Surety,  5. 

Surroopchunder  Sircar  v.  Chmganarain  Non- 
dy.    Jurisdiction,  32. 

Surroopchunder  Sircar  Chowdiy  v.  Ram- 
rutton  Mullick.    Appeal,  46. 

Surroopchunder  Sircar  Chowdry  v.  Sum- 
boochunder Sing.    Practice,  55. 
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Sarr%ojMOok  v.  Qovind  Cbunder  Bonneijee. 
Evidence,  74  a;  Mortgage,  51. 

Sunibanund  Purbut  o>  Deo  Sing  Purbut 
Arbitration,  4. 

Sarrubjeet  Sing  a.  Sheikh  Akbur  Alee. 
Settlement,  16. 

Snrrup  Deb  Baikut  a,  Pertaub  Deb.  Inhe- 
ritance, 205. 

Surya  Mani  Devya  a.  Radha  Mani  Devya. 
Appeal,  109;  Limitation,  38. 

Sat  Bonsee,  Mt  a.  Ram  Narayun  Dutt. 
Gift,  28,28  a. 

Satbhoma  Dibbea  a.  Beer  Inder  Narain 
Chowdree.    Gift,  15,  16. 

Sutputtee,  Mt  v,  Indranund  Jha.  Adoption, 
83 ;  Inheritance,  37. 

Sutroog^n  Sutputty  v.  Sabitra  Dye.  Adop- 
tion, 78 ;  Evidence,  7.  97. 

Sutrunjeeb  Pal  v.  Hurree  Dosa  Baboo. 
Practice,  295. 

Satur  Ghun  Sutputtee  a.  Sabitreea  Daee, 
Mt.    Evidence,  6. 

Suyud  AbdooUah  Moohummud  v.  Eupoor- 
chund  Nihalchund  DuUaL  Reward, 
1. 

Suyad  Ghoolam  Ruza  o.  Aja  Bhaee.  Limi- 
tation, 1. 

Suyud  Ghoolam  Shujaut  a.  Ladlee,  Mt 
Deed,  30. 

Swinhoe  a.  CuUen.    Statute,  9. 

Syad  Ubdoolla,  Petitioner.    Practice,  233  h. 

Sydani  Salehoonissa  Chowdrayn  v.  Bhobun 
MonunLahari.    Evidence,  109. 

Syed  Abdool  Hafeez,  Petitioner.  Practice, 
256  c. 

Syed  AbdooUah  a.  Juggurnath  Singh. 
Practice,  250. 

Syed  Ally  v.  Syed  Eullee  MuUa  Ehan. 
Executors  and  Administrators,  56 ;  Evi- 
dence, 25  ;  Practice,  14,  15 ;  Will,  23.  56, 
57. 60. 

Syed  Ally  Eahn  a.  The  East-India  Com- 
pany.   Appeal,  18, 19,  20,  21. 

Syed  Boodun  a.  Wittoba  Denjee.  Dues 
and  Duties,  10,  11. 

Syed  Kullee  MuUa  Ehan  a.  Syed  Ally. 
Executors  and  Administrators,  56  ;  Prac- 
tice, 14,  15 ;  Will.  23.  56.  67.  60. 

Syed  Lootf  Alee  v.  Lazima,  Mt  Pre-emp- 
tion, 18,  19. 

Syed  Lutf  Ali  v,  Wasaum,  Mt  Inheritance, 
303 ;  Will,  53. 

Syed  Mobarruck  Ally  Ehan  Bahaudur,  Ka- 
waub  of  Moorshedabad  a.  Tomsook  Roy. 
Jurisdiction,  97. 

Syed  Tafiy  Ally  Ehan  v.  Baboo  Juggernaut 
Practice,  30. 

Syf  Ali  a.  Eulb  Ali  Hoosein.  Religious 
Endowment  23.  34. 

Syf-ul-Dowlah  a.  Armogum.  Mortgage, 
53,  54. 

Syud  Abbas  Ali  Ehan  v.  Yadeem  Ramy 
Reddy.     Evidence,  162. 

Syud  Ahmud  Hussein  a.  Burkutoonissa  Be- 
gum.    Jurisdiction,  266. 

Syud  Akbar  Ali  Ehan,  Petitioner.  Forcible 
Dispossession,  9. 


Syud  Ali  Buxsh  a.  Ummut-ul-Hadi,  Mt. 
Practice,  232  a. 

Syud  Furzund  Allee  o.  Ghakatee  Begum. 
Costs,  61. 

Syud  Hoosein  Ehan  a.  Byjnath  Sing.  Li- 
mitation, 24. 

Syud  Hoossain  Abd-oollah  a.Bomanjee  Mun- 
cher-jee.  Dues  and  Dhties,  14 ;  Evidence, 
161 ;  Power  of  Attorney,  5. 

Syud  Hoossein  Allee  v.  Rowjee  Ramajee 
Dunieh.    Mortgage,  29. 

Syud  Hussein  Reza  v,  Ameeroonissa.  Li- 
mitation956. 

Syud  Ihsan  Ali  a.  Mohunt  Teekumbhartee. 
Lease,  42.  p.  421. 

Syud  Imjad  Allee  a.  Syud  Urshud  Allee 
Ehan.    lAortgage,  9. 

Syud  Inayat  Ali  v.  Shekh  Didar  Bakhsh. 
Interest  18. 

Syud  Ehadim  UUee  v.  Duljeet  Sing.  Inte- 
rest 35. 

Syud  Eulunder  Ali  v.  Dhoomun  Beebee. 
Appeal,  96. 

Syud  Eubbeer  Hossein,  Petitioner.  Insol- 
vent 5. 

Syud  Mowla  Buxsh,  Petitioner.  Practice, 
256  e. 

Syud  Shah  Basit  Ali  v.  Syud  Shah  Imamoo- 
deen.    Gift,  49. 

Syud  Shah  Imamoodeen  a.  Syud  Shah  Ba- 
sit AIL    Gift,  49. 

Syud  Urshud  Allee  Ehan  v,  Syud  Imjad 
Allee.    Mortgage,  9. 

Syyud  Abbas  Alee  Ehan  Bahadoor  a.  Jopully 
AppaRao.    Allowance,  1. 

T. 

Tagan  a.  Hidayat  Ali  Ehan.  Practice,  261 ; 
Will,  59. 

Tagore  a.  Seebosoondery  Dabee.  Pleading, 
17. 

Tahir  Mahomed  a.  Gk>vernment  Criminal 
Law,  405.  ft 

Tahir  Mahommed,  Petitioner.    Sale,  30. 

Taij  Sing  a.  Bakshee  Bay.  Action, 
38. 

Tajoo  Changia  v,  Wallia  Panchae.  Prac- 
tice, 114. 

Taliwur  Sing  v.  Puhlwan  Sing.  Inheri- 
tance, 1 ;  Partition,  16. 

Talloory  Javikarandoo  v.  Yassereddy  Ven- 
catadry  Naid.    Bond,  20  ;  Deed,  23. 

Tanajee  Rao  Raja  Sirke  a.  Sparrow.  Land 
Tenures,  15. 

Tandy  a.  Macnaghten.  Act,  1,2;  Evidence, 
56.  60  ;  Practice,  56,  57. 118. 

Tanni  Dasi  a.  Eishn  Lochan  Bose.  Inheri- 
tance, 168;  Native  Women,  11. 

Tapeedas  a.  Nundlal  Bhugwandas.  Hus- 
band and  Wife,  1. 

Tappee  Baee  a,  Gungaram  Wiswunath. 
Will,  33. 

Taral,  in  the  matter  of  the  will  of.  Execu- 
tors and  Administrators,  57.  98. 

Taramony  Dabee  a.  Dagumbaree  Dabee. 
Adoption,  60. 

Tara   Munee    a.   Hemchund    Mujmoodar. 
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Hindu  Widow,  15.  33;  Inheritaoce,  48; 

Relinqoishment  of  Claim,  3. 
Tara  Munee  Dibia,  Mt  v.  Dot.  Narayun. 

Adoption,  2.  32.  65. 112. 
Taramunee,  Mt  a,  Bhowaneepershad  Gofa. 

Ancestral  Estate,  16. 
Tarnee  Churn  v.  Dasee  Daseea,  Mt    Gift, 

29. 
Tarnee  Chum  Ghose  a,  GoTemment    Cri- 
minal Law,  267. 
Tarnee  Parshad  Nayarutna  Bfauttacharjya, 

Applicant    Action,  39 ;  S^^rety,  22. 
Tarrachun  Cbatterjee  v,  Ramxoohun  Ban- 

neijee.    Sequestration,  26. 
Tarrachund  a.  Ramjoy  See.    Inheritance, 

109,  no.  123.  148.  * 
Tarrachund  Doss   a.  RamruUon  Mullick. 

Attorney,  6. 
Tarrachum  Mitter  a.  Doe  dem.  Gocoolchun- 

der  Mitter.    Partition,  12.  55. 
Tarramoney  Dossee  v.  Kistnogorind  Sein. 

Jurisdiction,  25.  180, 181, 182,  183. 
Tarramoney    Dossee   o.  Sibpersaud  Dutt 

Practice,  111. 
Tarramoney  Dossee  o.  Sumboochunder  Dutt. 

Practice,  111. 
Tarramoouey  Dossee  a,  Sbiberpersaud  Dutt. 

Manager,  9;  Practice,  138. 
Tarraney  Chum  Bonnerjee    a.    Bajkistno 

Bonneriee.    Appeal,  33,  34. 
Tato  Rughonath  Bhare  a.  Moohummud  Is- 

mael.    Regulations,  17. 
Tayakoat  Ahma   v.  Vellapoorata  Moideen 

Cotty.    Limitation,  87. 
Taylor  v.  Mackillop.    Amendment,  2. 
Taylour  v.  Yonge.    Statute,  10. 
Teagapah  Chitty  v.  Miller.    Sheriff,  2. 
Teeluk  a.  Government   Criminal  Law,  568. 
Teerpoorachun  Mitter  a.  Doe  dem.  Bho- 

bannypersand  Ghose.    Ancestral  Estate, 

19. 
Teetoo   Ram   Huldar  v,  Panoo.    Forcible 

Dispossession,  8.  « 

Tegh  Ali  Khan  a.  Goyernment    Criminal 

Law,  74. 
Teil  a.  Coleman.    Practice,  38. 
Tejchund   v,   Jugmohun  Rai.    Evidence, 

119;  Mesne  Profits,  2. 
Tej  Koonwur,  Mt  a.  Ramchum  lid.    New 

Trial.  6. 
Telokee  a.  Soorjun  Doss.    Criminal  Law, 
•  609. 
Teloonacoola  Aroonachelly  Cbetty  o.  Pala- 

gherry  Vencatachelliah.    Mortgage,  4. 
Thakoee  Sarap  v,  Smoult    Evidence,  57. 

70 ;  Talookdar,  1. 
Thakoor    Doss    Chuckerbuttee    a.   Anund 

Mundul.    Criminal  Law,  416. 
Thakoor  Pyrag  Sing  a,  Bungsee  Dhur  Haj- 

ra.    Hindu  Widow,  42. 
Thakoorai  Chutturdharee  Singh  v,  Thakoo- 

rai    Telukdbaree    Singh.      Inheritance, 

220. 
Thakoorai  Telukdbaree  Singh  a.  Thakoorai 

Chutturdharee  Singh.     Inheritance,  220. 
Thakoorain  Roopnatb  Konwur,  Mt  v.  Ma- 
harajah Juggunath  Sahee  Deo.    Custom 

and  Prescription,  9. 


Thakoorea  a.  Dhonkla.    Criminal  Lb%  586. 

Than  Sing  v.  Jeetoo,  Mt  Inheritance,  100 ; 
Partition,  46. 

Tharamul  Purusram  v,  Balnookoonddas 
Gk)kool.    Insurance,  3. 

Tharamul  Purusram  v,  Lukmeedis  Taildiw 
Insurance,  2. 

The  Assignees  of  Palmer  and  Co.  a.Siiraj- 
narayan.  Evidence,  146.  168 ;  Jurisdic- 
tion, 232. 

The  Bank  of  Bengal  v.  The  Eastrlndia  Com- 
pany. Agent  and  Principal,  6;  East- 
India  Company,  2,  3,  4 ;  Governor-Gene- 
ral, 3. 

The  Bank  of  Bengal  a.  Radakissen  Mitter. 
Appeal,  29  ;  Costs,  1 1  ;  Lien,  4. 

The  Bank  of  Bengal  a.  Young.  Insolvent,  2. 

The  Bank  ofEngland  a.  Davis.  East-India 
Company,  5,  6. 

The  brig  *'  Minerva,"  a.  De  Garcia.  Ship,  4. 

The  brig  **  Nestor,"  a.  The  East-India  Com- 
pany.   Jurisdiction,  212. 

The  Collector  of  Allahabad  a.  Baboo  Ratra 
Chandra.    Resumption,  5. 

The  Collector  of  Allahabad  a.  Raja  Potnee 
MulL    Land  Tenures,  8. 

The  Collector  of  BareUly  cHearsey.  Re- 
gulations, 4 ;  Sale,  43  a. 

The  Collector  of  Benares  a.  Baboo  Bam 
Das.    Public  Officer,  9. 

The  Collector  of  Benares  a.  Baboo  Uhrok 
Sing.    Dehyak,  1 ;  Settlement,  8. 

The  Collector  of  Benares  v,  Cosa  Gir.  Sale, 
53. 

The  Collector  of  Benares  a,  Kishen  Pajal 
Singh.    Huzuri  MahaU,  3,  4 ;  Sale,  57  a. 

The  Collector  of  Benares  v.  Norayn  Siog. 
Jurisdiction,  225 ;  Settlement,  5. 

The  Collector  of  Benares  v.  Oooma  Baee. 
Lease,  35. 

The  Collector  of  Broach   a.  Moofaummod 
Nueem  Moohummud  Aruf.    Public  Offi- 
.  cer,  6. 

The  Collector  of  Broach  a,  Rana  Ubhee 
Singh  Raja.    Dues  and  Duties,  5. 

The  Collector  of  Bundelkund  o.  ChunmBas 
Byragee.    Resuinption,  6. 

The  Collector  of  Bundelkund  v.  Ilachee 
Geer.    Resumption,  4. 

The  Collector  of  Bundelkhand  a.  Raja  Sa- 
mp Jit  Singh.    Land  Tenures,  7. 

The  Collector  of  Gorruckpore  a.  Bhugwunt 
Singh.    Sale,  44. 

The  Collector  of  Gorruckpore  a.  Debee 
Dutt    Collector,  3  a ;  Sale,  34. 

The  Collector  of  Gorruckpore  v.  Toonmt 
Geer  and  Sirdha  Geer.    Sale,  44.  54. 

The  Collector  of  Government  Customs  at 
Benares  a.  Sheopershad.    Evidence,  93. 

The  Collector  of  Moorshedabad  w.  Lalla  So- 
hun  Lai.    Surety,  11. 

The  Collector  of  Purnea  for  the  Coart  of 
Wards  a.  Sheikh  Dahoo.  Evidence,  125. 

The  Collector  of  Purnea  a.  Megh  Nath  Das. 
Sale,  23. 

The  Collector  of  Seharunpoor  on  the  pwtof 
Government  a.  Shah  UzeezooUah.  Land 
Tenures,  19. 
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The  •Collector  of  Sylhet  a.  Bam  Horree 
Batt    Surety,  21. 

The  Collector  of  the  Twenty-four  Pergnn- 
nahs  a.  Doorg^pershad  Bose.  Jurisdic- 
tion, 219. 

The  Collector  of  Tipperah  v.  Gholaih  Nubee 
Chowdry.    Petition,  56 ;  Settlement,  4. 

The  Collector  of  Tirhoot  o.  Sheikh  Mozuffer 
Buksh.    Sale.  51. 

The  Collector  of  Zillah  Jd^sore  a.  Prannauth 
Chaudhari.    Surety,  24. 

The  Collector  of  Zillah  Patna  a.  Udman 
Singh.  Costs,  57 ;  Malikaneh,  5 ;  Prac- 
tice, 226 ;  Sale,  58. 

The  Collector  of  the  Zillah  Twenty-four 
Fergunnahs  a.  Anund  Mye  Biswas.  Re- 
gulations, 6. 

The  Collector  of  the  Twenty-four  Pergun- 
nahs  a.  Pran  Kishen  Dutt  Confiscation, 
2;  Forfeiture  ,*1 ;  Regulations,  5. 

The  Commercial  Resident  a.  The  Zamindar 
of  Vizianagrum.    Regulations,  14  a. 

The  Company's  Agent  for  Saltpetre  o.  Rai 
Neelmunee  Mitter.    Surety,  17. 

The  East-India  Company  a.  Amerchund. 
Jurisdiction,  30. 

The  East-India  Company  v.  Barton.  Ap- 
peal, 8. 

The  East-India  Company  a.  Bank  of  Bengal. 
Agent  and  Principal,  6  *,  East-India  Com- 
pany, 2,  3,  4  ;  Governor-General,  3. 

The  East-India  Company  a.  Bruce.  Costs, 
45. 

The  East-India  Company  a.  Dhackjee  Dada- 
jee.    Jurisdiction,  50 ;  Trespass,  4. 

The  East-India  Company  v.  Harris.  Prac- 
tice, 84. 

The  East-India  Company  a.  Johnston.  Ju- 
risdiction, 176  a. 

The  East-India  Company  a.  The  Mayor  of 
Lyons.    Alien,  6 ;  Statute,  14. 

The  East-India  Company  v.  Rattray.  Juris- 
diction, 109. 

The  East-India  Company  a.  Rogober  Dyal. 
Costs,  39 ;  New  Trial,  4. 

The  East-India  Company  v.  Sherson.  Prac- 
tice, 195. 

The  East-India  Company  v.  Syed  Ally  Khan. 
Appeal,  18, 19,  20,  21. 

The  East-India  Company  v.  The  brig  "  Nes- 
tor."   Jurisdiction,  212. 

The  East-India  Company  a.  Yencataspur 
Janadanah  Poy.    Jurisdiction,  120. 

The  Enamdar  Brahmins  of  Soorpal  a.  The 
Mokuddims  of  Kunkunwudy.  Practice,  7  h. 

The  Estate  of  Moolla  Hashum  a.  Myaram 
Dyaram.    Fraud,  1. 

The  Government  a.  Eirt  Chunder  Roy. 
Kistbandi,  2 ;  Sale,  18, 19.  59. 

The  Government  a.  Rajah  Ram  Kooer. 
Mesne  Profits,  15 ;  Resumption,  16. 

The  Ghrandsons  of  Kripashookul  a.  Muha 
Lukmee.    Gift,  33 ;  Inheritance,  16.  80. 

The  Heirs  of  Futteh  Sing  a.  Sheo  Buksh 
Sing.    Inheritance,  1. 

The  Heirs  of  Mirza  Hizubr  Beg  a.  Rahut 
Oonissa,  Mt.    Husband  and  Wife,  81. 

The  Heirs  of  Ramkaunt  Bunhoojea  a.  Bho- 


wannychum  Bunhoojea.  Deed,  6 ;  Par- 
tition, 2. 

The  Heirs  of  the  late  Ranee,  widow  of  Rajah 
Juswunt  Sing  a.  Maharajah  Mltter)eet 
Sing.    Sale,  20. 

The  Jagheerdar  of  Arnee  a.  Cavoo  Boyee. 
Jurisdiction,  247.     • 

The  Justices  of  the  Supreme  Court  of  Judi- 
cature at  Bombay,  in  the  matter  of.  Ju- 
risdiction, 172,173, 174. 

The  King  v,  Abassee  Khanum.  Criminal 
Law,  IL    • 

The  King  v.  Agapistade  los  Reis.  Criminal 
Law,  43. 

The  King  a.  De  UrMla.    Habeas  Corpus,  3. 

The  King  on  the  prosecution  of  Goluck- 
chunder  fioy  v.  Oditchurn  Paul.  Crimi- 
nal Law,  10. 

The  King  v.  Gx>rdon.    Habeas  Corpus,  2. 

The  King  o.  Kistnama  Naick.  Habeas 
Corpus,  4. 

The  King  v,  Kistodhnn  Tagore.  Criminal 
Law,  20. 

The  King  o.  Lieut-Col.  Symons.    Alien,  3. 

The  King  v.  Monisse.  Affidavit,  3 ;  Habeas 
Corpus,  6. 

The  E!ing  v,  Nagapen.  Bastard,  1 ;  Habeas 
Corpus,  5. 

The  King  on  the  prosecution  of  Palmer  o. 
Warn.    Criminal  Law,  8. 

The  King  v.  Poole.    Criminal  Law,  7. 

The  King  a.  Pooneakhoty  Moodeliar.  Cri- 
minal Law,  21  a,  22,  23,  24. 

The  King  v.  Rajah  Buddinauth  Roy.  Evi- 
dence, 44. 

The  King  o.  Ramdhone  Pattuck.  Criminal 
Law,  20. 

The  King  v.  Reddy  Row  and  Anunda  Row. 
Criminal  Law,  4. 18, 19.  45  a. 

The  King  o.Shadiapen.  Criminal  Law,16,17. 

The  King  v.  Wnght  Affidavit,  6,  7 ;  Cri- 
minal Law,  10  a. 

The  MartiivCase.  Advocate  General,  3; 
Alien,  4,  5 ;  Charitable  Bequest,  6. 

The  Mayor  of  Lyons  v.  The  East-India  Com- 
pany. Alien,  6  ;  Charitable  Bequest,  7; 
SUtute,  14. 

The  Mokuddims  of  Kunkunwudy  v.  The 
Enamdar  Brahmins  of  Soorpal.  Practice, 
7h. 

The  Nabob  Azeem  ud  Dowlah  a.  Zeib  un 
Nissa  Begum.    Jurisdiction,  24. 

The  Pandit  of  the  Court  of  the  Zillah  North 
Malabar  a.  Zillah  Judge  of  North  Mala- 
bar.   Corruption,  1. 

The  Patna  Case.    Inheritance,  265. 

The  Queen  v.  Aga  Kurbali  Mahomed.  Cri- 
minal Law,  25 ;  False  Imprisonment,  3 ; 
Payment  of  Money  into  Court,  3 ;  She- 
riff's Officer,  2. 

The  Queen  o.  Ogilvy.  Criminal  Law,  12. 
14;  False  Imprisonment,  2  a.  33. 

The  Queen  v.  Peer  Ally.  Arrest,  2,  3,  4 ; 
Criminal  Law,  456.  be. 

The  Queen  o.  Shawe.  Evidence,  34 ;  Ha- 
beas Corpus,  8. 

The  Ranee  of  Raja  Jeswnnt  Sing  a.  Ram 
Buksh.    Gift,  24. 
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The  Salt  Agent  of  Chittagong  a.  Bagba 
Nath  Bose.  Practice,  249 ;  Public  Offi- 
cer, 12 ;  Salt,  3. 

The  Salt  Agent  at  Jessore  v,  Rada  Mohan 
Cbowdry.  Contract,  17 ;  Limitation,  78 ; 
Public  Officer,  3  a. 

The  Salt  Agent  of  Zillah  Twenty-four  Per- 
gunnahs,  Petitioner.  Regulations,  12  a; 
Stamp,  6. 

The  Shevagunga  Zumeendar  a.  Veeraeethal. 
Army,  14  ;  Regulation!,  14. 

The  ship  "Admiral  Drury^'a.  Woodcock. 
Ship,  12. 

The  ship  "  America  "  a,  Michel.  Jurisdic- 
tion, 213.  • 

The  ship  "Calcutta"  v.  The  steamer  **  En- 
terprise."   Ship,  11.  • 

The  ship  "Calcutta^"  in  the  matter  of. 
Ship,  10. 

The  ship  "  Elizabeth  "  a.  Dickens.    Ship,  3. 

The  ship  "  Enterprise  "  a.  Michel.  Juris- 
diction, 213. 

The  ship  "La  Bien  Aim€e"  a.  East-India 
Company.    Jurisdiction,  211,  212. 

The  ship  "  Shaw  Allum"  a.  Framjee  Co- 
wanjee.    Ship,  2. 

The  snow  "  Bien  Faisant"  a.  East-India 
Company.    Jurisdiction,  212. 

The  snow  "  Diana"  a.  The  United  Company. 
Jurisdiction,  214. 

The  United  Company  v.  The  snow  "  Diana." 
Jurisdiction,  214. 

The  United  Company  a.  Duttoram  Turruf- 
dar.    Lease,  5. 

The  Widows  of  Rajah  Zorawur  Sing  o.  Koon- 
wur  Pertee  Sing.    Inheritance,  214. 

The  will  of  Thucker  Curramsey  Shamjee,  in 
the  matter  of.    Jurisdiction,  208. 

The  Zamindar  of  Chittevelly  a.  Sadooram. 
Regulations,  15  a. 

Hie  Zamindar  of  Vizianagrum  v.  The  Com- 
mercial Resident.    Regulations,  14  a. 

Thom  a.Gourmohun  Day.  Exeoution,  IS,  19. 

Thomas  a.  Bhyrub  Chunder  Bhose.  Da- 
mages, 12;  Defamation,  9. 

Thomas  Gum  Das  Ray,  Applicant,  a.  Bhaira 
Chandra  Bose.    Guardian,  19. 

Thompson  v.  Clavk.    Arbitration,  3. 

Thompson  a.  Framjee  Cowasjee.  Stoppage 
in  Transitu,  2. 

Thompson  v.  Radakissen  MuUick.  Costs,  46. 

Thootimjah  v.  Baboo  Eirit  Singh.  Eyi- 
dence,  148. 

Thukoo  Baee  Bhide  v.  Ruma  Baee  Bhide. 
Inheritance,  64 ;  Maintenance,  12. 

Thukoo  Baee  Bhide  a.  Ramajee  Huree 
Bhide.  Inheritance,  40.  65;  Mainte- 
nance, 13.     ^ 

Thundee  a.  Goyernment.  Criminal  Law, 
121.  344. 

Ticca  Doss  v.  Muddoo  Purra.  Criminal 
Law,  607. 

Tickman  Buckett  a.  Bungseeder  Shaw. 
Agent  and  Principal,  1. 

Tilickdharee  Sing  a.  Purtab  Bahaudur  Sing. 
Partition,  60. 

Tillock  Sesii  a.  Gower  Hurry  Podar.  Lease, 
4.  11. 


Tllluckram  Puckrassy  v,  Choiton  Cham 
Naut    Mortgage,  41,  42. 

Tillucknim  Puc&eraasy  a.  Monohor  Mucker- 
jee.    Practice,  40. 

Tiluk  Das  a.  GungaDas.    Inheritance,  193, 

Tirloehim  a.  Khodeeram  Senna.  Partition. 
40.58. 

TiretUo^BulramChund.  Limitation,  10  a. 
Tresnass.  1. 

Tohfa  Dibia  «.  Pirthu  Chond  RaL  An- 
nuity, 3. 

Toman  a.  MartindelL    Jurisdiction,  70. 

Toman  a.  Rose.    Jurisdiction,  146. 

Tomsook  Roy  v,  Syed  Mobarruck  Ally  Khan 
Bahaudur,  Nawaub  of  Moorshedabsd.  Ju- 
risdiction, 97. 

Tondaven  a.  Doe  deoL  MootoopermalL 
Ejectment,  23. 

Tooeeram  a.  Rookhminee.  Funeral  Rites,  3. 

Toola  Beebee  a.  Mirza  Beebee.    Sale,  7. 

Tooljaram  Atmaram  o.Meean  Moohummud. 
Mortgage,  21.  35. 

Tooljaram  Dayaram  a.  Umbashunkur  Mmi- 
gulram.    Gift,  31. 

Tooljaram  Huneevun  v.  Nmrbheram.  Will, 
27. 

Toorunt  Geer  a.  The  Collector  of  GorrudL- 
pore.    Sale,  44.  54. 

Tootee  Singh  a.  Nund  Koownr.  Inhari- 
tance,  85 ;  Maintenance,  10. 

Toppa  M(K>dely  a.  YeeraraghooTein.  Evi- 
dence, 167. 

Toral  a.  Lallchund  Hujiam.  Criminal  Law, 
434. 

Torrachund  Boese  a.  Kertychonder  Holdar. 
Certiorari,  1. 

Totah  Rungiah  v.  Chenchumma.  BaJlment, 
3;  Deposit,  1. 

Toulmin  a.  Habberly.     Bail,  6. 

Trebeck  a.  Bume.  Attorney,  4;  Certio- 
rari, 2  a. 

Treekumjee  Laljee  v.  Mt.  Laroo.  Hindu 
Widow,  6 ;  Husband  and  Wife,  24. 

Trelochum  Chatterjee  o.  Phillips.  Limitir 
tion,  10. 

Trlckett,  in  the  goods  of.   Jurisdiction,  204. 

Trilok  Singh  a.  Sakhawat  Hosen.  Ancestral 
Estate,  17  a;  Mortgage,  96. 

Trimbuk  Rao  Bhikajee  Burve  t>.  Krishna- 
jee.    Moamlatdar,  1. 

Trimbukjee  a.  Jewajee.  Limitation,  96; 
Practice,  7. 

Trimbuck  Huricc  a.  Luggah  FatUgec.  At- 
tachment, 24. 

Trimbuck  Row  Amrutayshwur  a..Amrot 
Row  Trimbuck  Pehtay.  Ancestral 
Estate,  40 ;  Attachment,  18. 

Trower  a. .     Practice,  65. 

Tubeeb  Shah  v.  Budder  Oodccn.  New 
Trial,  5;  1»ractice,  215. 

Tucker  a.  Chew.    Practice,  44.         ... 

Tuhowar  Khan  a.  Goveinment.  Criminal 
Law,  578. 

Tukee  a.  Government  Criminal  Law, 
118. 

Tulloh  a.  Avadtnum  Paupiah.  Account, 
23. 

Tulloh  V.  Bruce.    Lien,  1,  2. 
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TuWoh  a,  Vencata  Runga  Pillay.  Practice, 
173  ;  Warrant  of  Attorney,  1- 

Tulseram  Gbose  v.  Kistnomohun  Mullick. 
Usury,  5. 

Tolsi  Narayan  Singh  fl.  Laxmi  Narayan 
Singh.  Inheritance,  183.  247  a.  Stamp,  2. 

Tunnoo  Beebee  a.  Sumsoonnissa,  Mt.  Li- 
mitation, 43. 

Tunsook  a.  Government.  Criminal  Law, 
324. 

Turricchunder  Roy  a.  Ward.  Jurisdiction, 
80.  121. 

Turton  a.  Mangles.    Practice,  191. 

Turton  v.  Smith.  Executors  and  Admini- 
strators, 30.    Jurisdiction,  204. 


U. 

Ubdoo  Ruhman  v.  Mudaree  Khan.  Inheri- 
tence,  317.  318. 

Ubhe  Singh  Gui  Singh  a.  Ram  Singh  Guj 
Singh.    Evidence,  79. 

Ubherai  Pitambur  a.  Rewadaa  Khoreedas. 
RaziNameh,  2. 

Uchruj  Lai  a.  Bhuwanee  Suhai.  Mortgage, 
100. 

Udaroo  a.  Ram  Pershad  Avustee.  Costs, 
54 ;  Damages,  8. 

Udditnarain  Sein,  in  the  matter  of.  Prac- 
tice, 10. 

Udheet  Singh  v,  Pran  Piaree,  Mt  Prac- 
tice, 232. 

Udit  Narayan  Singh  a.  Brij  Paldas.  Limi- 
tation, 68. 

Udman  Singh  v.  The  Collector  of  Zillah 
Patna.  Costs,  57 ;  Malikineh,  5 ;  Prac- 
tice, 226 ;  Sale,  58. 

Ugaree,  Mt.  a.  Koomee  Moortee.  Criminal 
Law,  163. 

Uiaib  Rai  a,  Sohawun  Lai.     Practice,  264. 

Ujoodhee,  Mt  v,  Gopeenath.  Criminal  Law, 
340. 

Ulee  Khan  Nuthoo  Bhaee  a.  Munchhurjee 
Jamaspjee.    Mortgage,  67. 

Ulruck  Singh  v.  Brijpal  Bas.  Evidence, 
130. 

Umba  Pragjee  a.  Muncharam.    Priest,  1. 

Umbaram  a,  Baee  Golab.    Watan,  2. 

Umbaram  Hureechund  a.  Kaseeram  Kripa- 
ram.    Husband  and  Wife,  14. 

Umbaram  Lala  a.  Beokoonwur.  Cast  4; 
Husband  and  Wife,  12. 

Umbaram  Mukundas  v.  Rughoonath  Laldas. 
Pre-emption,  14. 

Umbashunkur  Mung^ram  v.  Tooljaram 
Buyaram.    Gift,  31. 

Umdat  Un-Nissa  v.  Shekh  Umad  Ud-Bin. 
Farzi,  2, 

Umerodh  Pande  a.  Government  Criminal 
Law.  589. 

Ummur  a.  Ramkoonwur.  Inheritance,  74 ; 
Maintenance,  37. 

Ummut-ul-Hadi,  Mt  o.  Syud  AliBuzsh. 
Practice,  232  a. 

Umnah  Bye  v*  Juggemauth  Persaud  Mul- 
lick.    Jurisdiction,  187. 

Umra  Lodh  a.  Chynsookh.  Criminal  Law, 
99.  320. 


Umrao  a.  Kuma  Singh.    Criminal  Law, 

387. 
Umraotee,  Mt  a.  Sham  Singh.    Ancestral 
Estate,  22,  23 ;  Gift,  23.  38.  Mortgage, 
27. 
Umroodh  Thakoor  a.  Livingstone.    Crimi- 
nal Law,  63.  « 
Umroot  Buhoo,  Mt  a.  Nhanee  Buhin,  Mt 
Arbitration,  13. 

Umroot  Mt  v.  Kulyandas.  Appeal,  106 ;  Ar- 
bitration, 12 ;  Deed,  2;  Gift,  3.  10;  Inhe- 
ritance, 172.  180 ;  Partner,  9,  10. 

Umrootr^m  Byragee  v.  Narayundas  Ruseek- 
das.    Bond,  28 ;  Hindu  Widow,  39. 

Umrut  Jan  Bibi  »  Shub  Jan  Bibi.  Prac- 
tice, 262.  290. 

Umrut  Rib  Chowdry  v,  Eesuree  Baee.  Li- 
mitation, 22. 

Umur  Singh  a.  Ghelajee  Nana  Bhaee.  Cast 
6  a.    Funeral  Rites,  2. 

Umurchund  Beochund  a.  Lukmee.  Guar- 
dian, 2,  3. 

Umurchund  Jogeedas  a,  Phoolchund  Soor- 
chund.    Inheritance,  120. 

Uniunnee,  Mt  a.  Government  Criminal 
Law,  158. 

Unnoodapersaud  Bonneijee  o.  Roopnar^n 
Holdar.     Practice  54. 

Unnopoomah  Babee  v.  Ranee  Eolochomo- 
ney.    Evidence,  49. 

Unpoorna  Dibeh,  Mt  a.  Bijya  Bibeh,  Mt. 
Gift,  7 ;  Inheritance,  48.  108. 

Unund  Lai  Singh  a.  Maharajah  Guruna- 
rain  Beo.  Custom  and  Prescription,  10  ; 
Inheritance,  221. 

Uodan  Singh  v.  Muneri  Khan.  Jurisdic- 
tion, 274;  Partner,  4;  Pre-emption,  13. 

Urjoon  Biswal  a.  Panee,  Mt  Criminal 
Law,  97.  318. 

Urjun  Manic  Thakoor  v.  Ramgunga.  Inhe- 
ritance, 209. 

Urmurdun  Sing  a.  Bishan  ShahL    Sale,  14. 

Ushgur  V.  Auzeem.    Criminal  Law,  244. 

Ushoor  Khan  Chowdree  a.  Domun  Singh. 
Practice,  230.  296. 

Uzeezoo  Nisa  v.  Culub  Ali  Khan.  Husband 
and  Wife,  64. 

V. 

Vakeel  of  Government  v.  Banesur  Nagh. 
Practice,  252. 

Vakeel  of  Government  v.  Mt  Kishoree.  At- 
tachment 21,  22;  Practice,  258. 

Vakeel  of  Government  v.  Rajesree  Bibia. 
Costs,  49 ;  Jurisdiction,  221 ;  Limitation, 
25.61. 

Valangapooly  Taven  v.  Roya  Pillay.  Juris- 
diction, 229 ;  Limitation,  83. 

Vallatah  a.  Boe  dem.  Ramasamy  Moodeliar. 
Inheritance,  127 ;  Partition,  42. 

Vancitters,  in  the  goods  of.  Executors  and 
Administrators,  17;  Costs,  20. 

Vasatapooram  Ramasawmy  Braminy  a. 
Poosalah  Mooneasawmy  Naidoo.  Execu- 
tors and  Administrators,  76,  77. 

Vasseredy  Chendramouly  Naidoo  v.  Vasse- 
redy  Vencatadry  Naidoo.  Land  Tenures, 
46. 
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Vaneredy  Vencatadry  Naidoo  a.  Vasseredy 
GheDdramouly  Naidoo.  lAod  Tenttrea,  46. 

Vassereddy  Vencatadry  Naid  a.  Talloory 
Javikarandoo.    Bond,  20 ;  Deed,  23. 

Vaughao  a.  Brown.    Laudible  Society,  1. 

Vaughan  a.  Hume.    Jurisdiction,  237. 

Yaughan  v.  Nicholas  pemetrius  Elias.  Ju- 
risdiction, 237  6. 

Yaughan  v.  Rajkissore  Chowdry.   Sheriff,  5. 

Yeej  Baee  v.  Panachund  JuTefaur.  Will,  36. 

Veerader  v.  Narayni  Dibeh.    Adoption,  1. 

Yeeraeethal  v.  The  Sheyagunga^umeendar. 
Army,  14;  Regulations,  14. 

Vijai  Govind  Barral,  Applicant  Action, 
15.  • 

Yeerapermall  Pillay  v.  Narrain  Pillay. 
Adoption,  1.  22.  37,  38.  39.  62,*63.  68,  69. 
86,  87 ;  InheriUnc^  28.  88,  89. 

Yeeraraghoovien  o.  Toppa  Moodely.  Al- 
lowance, 2 ;  Evidence,  167. 

Yeesinee  Gopaljee  Jala  v.  Bawajee  Bulyajee. 
Debtor  and  Creditor,  13. 

Yellapoorata  Moideen  Cotty  a,  Tayakoat 
Ahma.    Limitation,  87. 

Yencata  Lutchemee  Ullam  a.  Yencataram 
Executors  and  Administrators,  69  ;  Inhe- 
ritance, 45.  138. 

Yencata  Narnapah  Chitty  a.  Yencata  Rama 
lyen.    Bond,  11. 

Yencata  Narsinha  Naidoo  v.  Panoomurtee 
Letchemputy  Shastrooloo.  Custom  and 
Prescription,  4 ;  Dambalah,  I. 

Yencata  Rama  lyen  o.  Yencata  Narnapah 
Chitty.    Bond,  11. 

Yencata  Runga  PiUay  v.  East-India  Com- 
pany. Bond,  4.  6 ;  Charter,  1  a ;  Fines, 
1;  Jurisdiction,  21.  1766.  176  c.  176  cC; 
Master  and  Servant,  1 ;  Native  Servant, 
1,2,3;  Pleading.  18,  19. 

Yencata  Runga  PiUay  v.  TuUoh.  Practice, 
173  ;  Warrant  of  Attorney,  1. 

Yencata  Soobummal  v.  YencummaL  Inhe- 
riUnce,  72.  92,  93. 

Yeneatachella  a.  Doe  dem.  Mootoo.  Mira- 
sadar,  3. 

Yeneatachella  a.  Sasachella.  Mortgage, 
22,23. 

Yeneatachella  Moodely  a,  Arnachella  Chit- 
ty.   Evidence,  72. 

Yencatapatty  Rauze  a.  Neeladry  Row.  Za- 
mindar,  7. 

Yencataram  v.  Yencata  Lutchemee  UmmalL 
Executors  and  Administrators,  69  ;  Inhe- 
ritance, 45.  138.        , 

Yencatarama  Gopaul  Jugganada  Row  v. 
Enoogunty  Nursiah.    Limitation,  82. 

Yencatarauze  a.  Yenkiah.  Bond,  10 ;  Ju- 
risdiction, 22.  245. 

Yencatasa  Moodeliar  v.  Sashachella  Moode- 
liar.    Jurisdiction,  58. 

Yencataspur  Janadanah  Poy  v.  The  East-In- 
dia Company.    Jurisdiction,  120. 

Yencummal  a.  Yencata  Soobummal.  Inhe- 
ritance, 72.  92,  93. 

Yeneedas  Seth  a.  Nazraneh  Khooshal  Motee. 
Cast,  16  c. 

Yenkapa  Newada  a.  Ballojee  Bappoojee 
Huroareh.    Mortgage,  26. 


Yenkiah  v.  Yencatarauze.  Bond,  ]0;4a- 
risdictioD,  22.  245. 

Yenkoo  a.  Amachellom.  Executors  and 
Administrators,  94 ;  Jurisdiction,  151  ; 
Power  of  Attorney,  1. 

Yerelst  v.  Levett    Limitatioa,  9. 

Yidee  Chitty  a.  Ninah  Maricanyer.  Plead- 
ing, 20. 

Yijai  Govind  Barral,  Applieant  Action, 
15. 

Yisan  Bhye  a.  Matha  Hesraj.    Partner,  12. 

Yizeer  Sing  a.  Beijnath  Sahoo.  Mortgage, 
87. 

Yoss  a.  Homer.    Costs,  47,  48. 

Yuruj  Bhaee  a.  Juveer  Bhaee.  Jurisdic- 
tion, 4  b. 

Yutchavoy  Yencataputty  Raz  a.  Raja  Yen- 
cata Niladry  Row.  Purchaser,  2 ;  Settle- 
ment, 20. 

Yyapooree  Moodelly  v.  Mooloovady  Ramyen- 
gar.    Agent  and  Principal,  15. 

W. 

Waheed-oon-Nissa,  Applicant  Sale,  28, 
29. 

Wahid  Khan  a.  GK)vemment.  Criminal 
Law,  256. 460. 

Waiid-un-Nissa  a.  Muhammnd  Yaknb. 
Deed,  12,  13;  Jurisdiction,  262. 

Wajida.  Mt  v.  Kureem  Buksh.  Inheritance, 
298.  299. 

Wallace  a.  Mackellar.    Evidence,  50.  52. 

Wallia  Panchae  a.  Tajoo  Changia.  IVae- 
tice,  114. 

Walsh  V.  Slater.    Evidence,  46. 

Wan  Baee  a.  Deo  Baee.    Hindu  Widow,  3. 

Ward  V.  Turricchunder  Roy.  Jurisdietimi, 
80.  121. 

Waris  All  a.  Goverdhui  Das.  Interest, 
17. 

Waris  All  a.  Government  Criminal  Law, 
447. 

Warman  v.  Wilson.    Practice,  83. 

Warn  a.  The  King  on  the  prosecntion  of 
Palmer.    Criminal  Law,  8. 

Warren  Hastings  a.  Rex.  Jurisdiction, 
163,  164,  165, 166 ;  Practiee,  23. 

Wasaum,  Mt  a.  Syed  Lutf  AIL  Inheri- 
tance. 303 ;  Will,  53. 

Wasik  Uli  Khan  v.  Government  Jurisdic- 
tion, 233;  Practice,  2S8,  289;  Rellgioui 
Endowment  41.  44,  45. 

Watson  a.  Binny.    Bailment  L 

Watson  a.  Doe  dem.  Nemoo  Sircar.  Lease, 
8,9. 

Watson  a,  Dntteram  Tumifdar.  Appeal, 
38. 

Watson  a.  Kiemander.    Appeal,  30. 

Watson  V.  Rajah  Kishen  Chund.    Lease,  23. 

Watson  a.  Kissenchunder  Ghosanl.  Limita- 
tion, 7. 

Webb,  iti  the  matter  of.    Lnna;tic  1. 

Weeroopakshapa  Ayah  v,  Bheemana.  Inte- 
rest 33 ;  Stamp,  3. 

Weston  V.  Chaundraney.  Bond,  I ;  Inte- 
rest 1 ;  Mortgage,  43,  44 ;  Usmy,  8. 

Wheatley  a.  Narasimmah  Chit^.  Evi- 
dence, 108  ;  Interest,  23.  29. 


WID  [INDEX  OF  CASES.]  WUL 


787 


Widow  of  Santoodas  a.  Bajkishor  Bu.   Par- 
titfon,  39. 

Wiffen,  in  the  goods  of.    Executors  and 
Administrators,  19. 

Wilajutee  Begum  a.  Sfaumabeer  All  Khan. 
Inheritance,  291. 

WiUiams  0.  North.    Bastard,  3. 

Williams,  Petitioner.    Insolyent^  4. 

William  Trickett^  in  the  goods  of.    Execu- 
tors and  Administratorsi  2. 

Wilson  o.  Smith.    Bankrupt,  1. 

Wilson  a.  Warman.    Practice,  83. 

Wise,  in  the  matter  of  the  will  ot  Execu- 
tors and  Administrators,  1. 

Wise  a.  Lamb.    Practice,  152. 

Wise  a.  Sidhisree  Debea,  Mt  Action,  50 ; 
Damages,  15. 

Wittoba  Denjee  v,  Syed  Boodun.  Dues  and 
Duties,  10, 11. 

Wood  a.  Burt    Gift,  83 ;  WiU,  61,  62,  63. 

Wood  V.  Goluckchunder  Podar.  Bailment, 
1  a  i  Lien,  5. 

Woodcock  V.  The  Ship  "Admiral  Drury." 
Ship,  12. 

Woodm  V,  Abool  Kheir  Mahommed  All. 
I^ease,  22. 

Woodubchunder  Mullick  v,  Braddon.  Prac- 
tice, 11,  12. 

Woodubchunder  Saba  v.  Komlacannth  Sir- 
car.    Attachment,  13. 

Woodupnarain  Booyeah  v,  Hervey.  Juris- 
diction, 161. 

Woodychund  Dutt  a.  Isserchunder  Dutt 
Practice,  145. 

Woodynarain  Dutt  a.  Isserchunder  Dutt 
Practice,  182. 

Woodynarain  Mundell  a.  Gkwroopersaud 
Ghose.    Practice,  144.  151.  188. 

Woojaul  Bewah  v.Glohee  Ghashate.  Infant, 
5 ;  Criminal  Law,  168. 

Woojulumoney  Dossee  v,  Woomeschunder 
P.  Chowdry.    Appeal,  17  ;  Practice,  205. 

Woolee  Mahomed  v,  Sumbhoo  Chung.  Cri- 
minal Law,  434. 

Woomachum  Doss  v.  Rossmoney  Dossee. 
Evidence,  68 ;  Practice,  170. 

Woomeschunder  P.  Chowdry  v.  Isserchunder 
P.  Chowdry.  Appeal,  40, 41, 42, 43 ;  Con- 
tempt, 2 ;  infant,  5 :  Jurisdiction,  87,  88, 
89;  Practice,  161. 

Woomischunder  Pal  Chowdry  v.  Premchun- 
der  Pal  Chowdry.  Contempt,  1 ;  Religious 
Endowment,  13. 

Worrall  a.  Palsgrave.    Evidence,  36. 

Wright  a.  The  King.  Affidavit,  6,  7  j  Cri- 
mmal  Law,  10  a.  37. 

Wroughton  a.  D'Souza.    Regulations,  1. 

Wujeehoonisa  Khanum  v.  Mirza  Husun  AIL 
Inheritance,  257. 

Wujih  On  Nisa  Khanum  v,  Mirza  Husun 
All.  Husband  and  Wife,  50,  51,  52,  52  a, 
53. 

Wu|ih-On-Nisa  Khanum  v,  Roshun-Ara 
fiLhanum.    Agent  and  Principal,  19. 

Wuioo  Bhaee  Hurree  Prusad  v.  Jaee  Bhaee 
Wujehram.    Account,  8. 

Wukhtsingh  Gaemul  Singh  v.Chutoorsingh. 
Thakur,  1. 


Wulnbfadas     Hureedas     a.    Mihirwanjee. 

Agent  and  Principal,  16  ;  Brokerage,  1 ; 

Interest,  7  b. 
Wulubhram    Oomayushunkur    v.    Bijlee. 

Husband  and  Wife,  25 ;  Maintenance,  36. 
Wuzeer  v.  Moosun  Gwala.     Criminal  Law, 

352. 
Wu2eer  Ali  a,  Mukhuv  Lai.    Inheritance, 

296  ;  Mortgage,  34.  93  ;  Pre-emption,  17. 
Wuzeer  fiuksh,  Mt  o.  Burfoonnisa.    Inhe- 
ritance, 258  a ',  314  a. 
Wuzeer  Khan  a.  Haubil.    Criminal  Law, 

237.414., 
Wuzeerah  a.  Sevandn.    Criminal  Law,  328. 
Wuzeemn,  Mt  v.  Mohammed  Hossain  Khan. 

Husband  and  Wif^68. 
Wyatt  a.  Dge  dem.  Durgachum  Bukshy. 

Limitation,  11. 
Wyatt  V.  Grant    Jurisdiction,  108. 
Wyatt  V.  RooploU  Mullick.    Bankar,  6,  7 

Statute,  17. 
Wynne,  in  the  matter  ol    Lunatic,  3. 

Y. 

Taehereddy  Chinna  Bassapa  and  others  v. 

Tachereddy    Gowdapa.     Adoption,   21 ; 

Inheritance,  1 13.  249. 
Tachereddy  Gowdapa  a.  Tachereddy  Chinna 

Bassapa.      Adoption,    21;    Inheritance, 

113.249. 
Tadeem  Bamy  Reddy  a,  Syud  Abbas  Ali 

Khan.    Evidence,  162. 
Takoob  Johannes  a.  Ruljat  Mortgage,  20. 
Tar  Moohummud  a.  Rujeem  Bukhsh.    Cri- 
minal Law,  550.  571.  622. 
Teswunth  Rao  Wittul  a.  Shreenewas  Rao. 

Defamation,  6. 
Tonge  a.  Taylonr.    Statute,  10. 
Younger  widow  of  Rajah  Chutter  Sein  a. 

Elder  widow  of  same.    Inheritance,  230 ; 

Religious  Endowment  7. 15. 17. 
Toung  V.  The  Bank  of  Bengal.  Insolvent  2. 
Tumoona  a.  Lulloo  Bhsee  Nuthoo  Bhaee. 

Practice,  210. 
Tuswuda  Baee  a.  Madhowrao  Joshee  Chas- 

kur.    Inheritance,  233  a. 


Zahuran  Nissa  a.  Khairat  Ali.    Evidence, 

19. 
Zakeer  Khan  a.  Government     Criminal 

Law,  496. 
Zamindar  of  Calastry  v.  Damurla  Bungaroo 

Ammal.    Interest  40;  Maintenance,  23/. 

31. 
Zamindar   of  Carvatenagar   v.  . 

Eridence,  153. 
Zamindar  of  Carvateenagarum  v. . 

Evidence,  155. 
Zamindar  ofCharmabal  v. ^.    Re- 
sumption, 2 ;  Zamindar,  1. 
Zamindar  of  Devee  v. 


-.  Custom 
and  Prescription,  8;  Settlement  17. 

Zamindar  of  Fettapore  v.  Bhooputty  Rauz 
Sooborauze.    Collector,  2. 

Zamindar  of  Penary  v.  Ramasamy  Eeyer. 
I^ease,  2!^. 

Zeeboo  Nisa  v,  Pursun  Rat    River,  6. 
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Zeib  un  Nissa  Begum  v.  The  Nabob  Azeem 
ud  Dowlah.    Juriiidiction,  24. 

Zelnub  Beebee  a.  Gbolam  Husun  Ali.  Hus- 
band and  Wife,  29.  46 ;  Inberitance,  267. 
279 ;  Slavery,  1. 

ZenutooUab  Cazee  v.  Nujeeboollab.  Daes 
and  Duties,  13. 

Zeynoolabideen  a.  (S^ovenunent.  Criminal 
Law,  196. 

Zibah  Muckertick  v.  Minas  Aratoon.  Juris- 
diction, 81. 

Zilli^  Chittagong,  Collector  of,  v.  Krisbn 
Kishwar.  Assessment,  9  ;  iC)ppeaI,  90. 112. 

Zillab  Judge  of  Nortb  Malabar  1^.  Tbe  Pan- 
dit of  tbe  Court  of  the  said  Zillab.  Cor- 
ruption, 1.  • 

Zillab  Rajshaby,  Collector  of,  o^Rughoonath 
Nundee.'    Assessment,  8. 


Zor   Sing   a.    Zorawur  Sing.    lamitatiOQ, 
33.  • 

Zora  a.  AJoodhea  Pershad.    Criminal  Law, 
304. 

Zorawur  Bajpoot  a,  GoYurdbun.    Criminal 
Law,  402. 

Zorawur   Sing   o.   Zor  Sing.    limitation, 
33. 

Zuhooroonniasa  Kbanum,Mt  v.RaseekLal 
Mitter.    Contract,  26. 

Zubooroonlsa  Kbimnm,  Mt  a.  Imlaeh.  Exe- 
cutors and  Administrators,  111. 

Zumeeroodeen  v.  Bammohnn  Mullik.  Mori- 
gage,  99. 

Zureenab  Beebee,  Mt.  v.  Ehajab  AIL  Limi- 
tation, 28. 

Zynd,  Mt  a.  Grovemment    Criminal  Law, 
48.  294. 


END   OF    INDEX. 


ERRATA  ET  EMENDENDA. 


p.  1.  c.  1. 1.  6.  after  Pleading,  tiwarf,  11. 

P.  1.  c.  2. 1.  14.  /or  Smith  and  Goad,  read 
C.  Smith  and  Martin.* 

P.  12.  c.  2. 1.  28./(w  7.  97.  rexid  7.  21  a.  97. 

P.  14.  c.  1.  1.  46.  for  AnwtmM  putr,  read 
Anumati  patra,  ^ 

P.  26.  c.  1.  after  the  last  line,  add  "  This  Re- 
gulation was  rescinded  by  Reg.  I.  of  1827." 

P.  26.  c.  2.  qfter  1.  45.  vnaert  III.  Amend- 
ment of  Affidavit—Sec  Practice,  39. 


P.  123.  c.  2. 1. 28. /or  PI.  56.  read  PI.  57. 

P.  126.  c.  1. 1.  46.  for  Sogra  read  Saghrd, 

P.  130.  c.  2.  last  line,  add^  And  see  tf|/rd 
PI.  389. 

P.  147.  c  l.J.  10.  torMooatamin  read  Mue- 
tdmin.^ 

P.  162.  c.  2. 1.  52.  qfter  261  acic^  First  Edi- 
tion. 

P.  162.  c.  2.  last  Rne,  t^er  258  add  First 
Edition* 


P  28  c.  1. 1. 18.  after  «efl.  add  Forfeiture,  1.    P.  192.  c.  1.  qfter  l."19.  insert  6.  Damages 


p.  32.  c.  2.  a/2(f  a  foot-note  to  PI.  2.  **  This 
decision  was  reversed,  on  appeal,  by  the 
Judicial  Committee  of  the  Privy  Council, 
on  the  14th  July  1830,  but  on  another 
ground.  See  1  Knapp,  316.  And  see 
the  title  Law  of  Nations,  PI.  1,  2. 

P.  33.  c.  1.  fl/*cr  1.  21,  insert  IIL  By  Hindu 
Mothers.— See  Native  Women,  10,  11. 

P.  34.  c.  2.  after  1.  30.  insert  7.  Of  Affidavit. 
—See  Practice,  39. 

P.  43.  c.  1.  first  line  of  foot  note, /or  2  read  1. 

P.  45.  c.  2. 1.  8.  dele  et  seq. 

P.  47.  c.  1. 1.  49.  for  Case  read  PI. 

P.  47.  c.  1.  last  line, /or  Case  read  PI. 

P.  51.  c.  2. 1. 45./or  Reg.  III.  read  Reg.  IL 

P.  57.  c.  1. 1.  4.  for  Synud  read  Syud. 

P.  60.  c.  1. 1.  17.  after  296  add  — Harington 
&  Fombelle. 


liquidate.— See  Interest,  10. 

P.  194.  c.  2.  qfter  line  2.  insert  Dar6gh&h.— 
See  Public  Officer,  passim. 

P.  210.  c.  1.  qfter  1.  20.  insert  Vn.  By  Exe- 
cutors.—See  Executors  &  Administrators, 
104. 

P.  213.  c.  2. 1.  24.  after  6  insert  Public  Offi- 
cer  14. 

P.  213.  c.  2. 1.  27.  after  126  add  etseq, 

P.  215.  c.  2.  last  line,  (tfter  et  seq.  add  329. 

P.  227.  c.  1.  qfter  pi.  94.  insert  94  a.  The 
acquisitions  of  an  undivided  Hindu  fa- 
mily will  be  presumed  to  have  been  joint 
until  proved  otherwise,  the  onus  proSandi 
resting  with  the  party  claiming  exclusive 
right.  Oour  Chunder  Box  v.  Hurish 
Chunder  Rai.  20th  June  1826.  4  S.  I). 
A.  Rep.  162. — Leycester  &  Dorin. 


P  62  c  2  1  22.  M  Porrett*  read  Porrett*.   P.  228.  c.  2. 1.  24.  add  a  foot  note,  "  Act  V. 


P.  80.  c.  2. 1.  2.  a/for  10  insert  Interest,  34 

P.  80.  c.  2.  L  6.  <iff«r  10  insert  Pre-emption, 

21   22. 
P.  89.  c.  1. 1.  21. /or  c.  33.  read  c.  74. 
P.  89.  c.  2. 1.  46.  after  XXVI.  insert  &  Sir 

Erskine  Perry's  Notes,  Case  X. 
P.  98.  c.  2. 1.  20.  for  Numdii  read  Mundil. 
P.  100.  c.  2. 1.  5.  for  Soluhndmeh  read  8u- 

lafindmehj  and  the  same  at  1.20. 
P.  101.  c.  2.  last  line,  qfter  113  aW  389. 
P.  106.  c.  2.  last  line  but  one,  for  Khelaris 

read  Khdlaris.  ^  .    .    , 

P.  115.  e,  2.  add  A  foot-note  to  Criminal 

Conversation,  PI.  1.  "  And  this,  although 

by  the  Hindu  law  adultery  is  a  criminal 

and  not  a  civil  offence.     1  Macn.  Princ. 

H.  L.  61.    And  see,  with  regard  to  the 

Hindu  law  on  this  point,  Menu  B.  VIII. 

V.  352—362.  871—385.     1  Str.  H.  L.  46. 

2  Do.  40-44. 
P.  1 16.  c.  2. 1.  4. /or  365  read  362. 
P.  116.  c.  2. 1. 49.  for  Tusheer  read  Tathhir. 
P.  121.  c.  2. 1.  24. /or  all  read  an. 
P.  123.  c.  1. 1.49. /or  labour  r«wi labour.' 


of  1840,  provides  that  Hindus  and  Mu- 
hammadans  may  make  affirmation  in- 
stead of  oath.  False  affirmation  to  be 
punishable  as  perjury ;  and  the  said  Act 
not  to  extend  to  Declaration  under  Act 
XXI.  of  1827,nor  to  Her  Majesty's  Courts." 

P.  240.  c.  1. 1.  17. /or  89  read  87. 

P.  246.  c.  2. 1.  2.  after  preiudice  insert  CM- 
lummal  v.  Oarrow,  and /or  158  read  153. 

P.  248.  c.  2. 1.  52.  dele  and  see  iqfrd  p.  299, 
note  2. 

P.  258.  1.  2.  Gaming  PL  2.  add  foot-note, 
"  But  this  was  reversea  on  appeal  by  the 
Judicial  Committee  of  the  P.  C,  and  Sir 
Erskine  Perry's  judgment  upheld.  See 
the  learned  Chief  Justice's  judgment  in 
Vol.  II.  of  this  work,  p.  415." 

P.  259.  c.  1. 1.  16. /or  18  read  17. 

P.  277.  c.  1. 1. 33.  after  See  insert  Gift,  34. 

P.  302.  c.  2.  qfter  1.  10.  insert  1  Generally, 
4.  2.  Suit  on  behalf  of  Infants. — See 
Practice,  104.  105.  107,  108. 

P.  303.  c.  1.  qfter  1.  22.  insert  1.  Generally. 

P.  333.  c.  1.  at  the  end  of  note  2.  add  And 

I     see  infrd,  VI.  311. 
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P.  367.  c  2.  1.  37.  qfter  317  add— Sir  B 

NepeaD,  Nightingale,  &  Klphinstone. 
P.  373,  c  1. 1. 17,  for  2  Bast's  Notes,  44  read 

Bast's  Notes,  Case  57, 
P.  387.  c.  1. 1.  29.  far  298  read  198. 
P.  397.  c.  1. 1.  23,  for  22  read  21. 
P.  398.  c  2.  1. 16.  for  JTA^teK  read  Khd- 

teH,  and  £|f*«- 1.  U  ocEef  Limitation,  78. 
P.  412.  c.  1. 1. 42./or  298  read  198. 
P- 421.  c.  1.  for  PI.  42, 43, 44  read  46, 47, 48. 
The  numbers  are  wronK,  but  the  Placita 
thus  erroneously  numbered  have  been 
distinguished  in  the  references  by  adding 
the  page. 
P.  433.  c.  2. 1. 30  for  KUlark  read  KhSiarU. 
P.  444.  c  1.  after  L  34,  iSitert  1.  Semble,  the 
management  of  property  left  ^j  will  for 
religious  or  charitable  parposes  will  de- 
scend to  the  children  by  coneulbines  of 
the  manager,  in  defaalt  of  issue  by  mar- 
riage.   Sree  Cower  and  another  v.  Bo- 
My  Sing  and  others.     17th  July,  J  793. 
Bast's  Notes.    Case  128. 
P.  548.  c.  2. 1. 10.  for  Sdndd  read  Sanad, 
P.  556.  c.  1. 1.  36./0r  in  the  time  rsatf  in  the 

lifetime. 
P.  677.  c.  2.  L  6.  for  Sogra  read  Saghrd, 
P.  613.  c.  1. 1. 58. /or  PL  9  read  PL  10. 
P.  613.  c.  2.  L  46 /or  7  rmd  7  a. 
P.63 1  .c.  1 .  L  3.  the  derivation  of  the  word  Dha- 

r^,  "discount,"  from  the  Arabic  &pf 


literally,  "infirmity,  submission,*'  was 
adopted  with  hesitation, '1  am  inclined  to 
consider  the  word  as  taken  from  theBengali 
Vn^"a  loan,"  "a  ransom!" 


P.  642.  c.   1.  L  45. /or^^  readAj^ 

and  for  Sagra  read  Saghrd, 
P.  644.  c.  1. 1.  18./wjj^  readjS^. 

n  ff  5*  ^'  l  ^  ^^-  *^'  ^fl«*A«r  read  Tashhir. 
P.  647.  c.  2.  L  26. after  So,  add BritirfiBub- 
•  ject,  note. 
P.  648.  c.  1.  L  32  for  496  read  491. 

\^^}'^  ^-  ^-  ^^'     The  reference  to  the 

tatle  Will,  31  a. •41.  should  be  under  Bee 

XXV.  Sec  8.  of  1802.  ^' 

P.  654.  c.  1.  L  27.  after  43  meert  Inheritance, 

P.  654.  c.  1.  after  L  18.  insert  4;o«ft«i  Per- 
shod  T,  Zora,    Criminal  Law,  304 

P.  664.  c.  2.  L  13.  after  55  ineertSS, 

P.  670. c.  2.  L  46. /•r7  r»ad  7a, 

P.  673.  cZdete  lines  47,  43. 

P.  674.  c.  1. 1,  57.  deie  the  word  Talooidar. 

P.  674.  c.  1.  1.  8.  after  55.  insert  68. 

P.  679.  c.  2. 1. 65./or  221  read  22. 

P.  682.  c  2.  qfterl.  23.  insert  HarofOmr 
Stng  a.  Shamehum  Sing,  Heirs  of.  Bail- 
ment, 2. 

P.  682.  C.2.  after  \.  35  insertBeirsqf  Sham- 
chum  Sing  V,  Omr  Sing,  Heir  of.  BaU- 
ment»  2. 

P.  711.  c  1.  L  2.  qfter  Chowdry  insert  Con- 
tempt»  1. 

P.  716.  c.  2.  qfter  1.  42.  inseH  Randnaui 
Sing  ▼.  Juggutsett  GomndchtauL  Jnri». 
diction,  94. 

P.  718.  c.  I.  after  L  13.  iDseri  Sameaunt 
dhUt  T.  Oholam  Nutfee  Chowdrte.  As- 
sessment, 20. 
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